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Differentiation of criminal responsibility and principle of justice

Antoniuk Natalia
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Principle of justice of criminal law and of criminal legal policy can not be imagined without differentiated
approach towards criminal responsibility according to character and level of social danger of crime. Constitutional
Court of Ukraine states, that justice is one of the main basics of law, crucial as it’s regulator, as one of general human
dimensions of law. That’s why question of establishing coexistence of differentiation of criminal responsibility

and principle of justice of criminal law is of great importance.
Principle of justice is one of the principles of criminal law and criminal legal policy. It is not the key principle,

but is reciprocal and equal with other principles.

Problem of relationship between differentiation of criminal responsibility and principle of justice of criminal law
is studied by A. Mytrofanov, O. Ostrogliad, V. Prymachenko, P. Fris, O. Yushchyk and others.

The aim of this article is to reveal the essence of principle of justice of criminal law and of criminal legal policy,
as well as to understand it’s aspects and role of differentiation of criminal responsibility among them.

Principle of justice shall be based on the next interests: first of all, legal norm must be fair concerning person who
committed a crime, second — interests of victim of crime must be taken into account in the norm, third — interests
of society must be taken into consideration by legislator. The balance among these interests describe the essence

of principle of justice of criminal law.

In this article we concluded, that legislator has to envisage certain filter, able to stop obviously unjust court
decisions. We suppose that differentiation of criminal responsibility can serve the role of such a filter. Anyways
even the hardest efforts of legislator can not provide justice without fair individualization of punishment.

It is also suggested in our research, that besides triangle of interests (of subject of crime, victim of crime and social
interests) justice is characterized by three aspects such as: grounds of responsibility (based on criminalization
and decriminalization), variability of responsibility on legislative level (differentiation) and judicial level

(individualization).

JAudepennianis KpuMiHAILHOL BiANOBIAAJIBHOCTI | MPUHIMN CIPABEATUBOCTI

Anmonrox Hamania Onezigna
KaHouoam puoudHux Hayx,
cy00s Benuxoi Hanamu Bepxoenoeo Cyoy,

ooyenm Kaghedpu KpUMIHATbHO20 NPA8A i KPUMIHONO2TT

JIvsiscbko20 Hayionanvbnozo yrisepcumemy imeni leana @panka, Ykpaina

Beryn

[MpuHMn crnpaBeUIMBOCTI KPUMIHAIILHOTO IpaBa
Ta KPUMIHAJILHO-TIPABOBOT MOJIITUKA HEMOXKIIUBO YsIBH-
™1 0e3 nudepeHIiioBaHOro MiAXOay JO BiJIMOBIIATb-
HOCTI 3aJIe)KHO BiJI XapakTepy Ta CTYNEHS CyCHUIbHOT
HeOe3MeKkH Ta 03HaK 0coOM BHHHOTO. Sk 3a3Hauae Kon-
crutyuiiinuii Cyn YkpaiHu: CHpaBeijuBICTh — OJHA
3 OCHOBHHX 3aca/l IIpaBa, sika € BUPIIIAIILHOIO Y BU3HA-
YeHHI HOTo sIK PEeryisTopa CyCHUIbHUX BiJHOCHH,
€ OIHUM 13 3arajJbHOIIOACHKUX BUMIpIB mpaBa. Tomy
AKTyaJIbHUM TUTAHHSIM y [IbOMY KOHTEKCTI € BCTAHOB-
JICHHSI CIIBBITHOIIEHHS AUQeEpeHiiamnii KpuMiHaIbHOL
BI/IMOBIJIAJILHOCTI 1 IPUHIIMITY CHPABEIMBOCTI KPUMi-
HaJILHOTO TpaBa.

VY cywyacHUX AOCII/DKEHHSX MpoOjemMa CITiBBiIHO-
meHHs nudepeHItianii KpuMiHaIbHOI BiJIOBIJAIBHOCTI
13 IPUHIUIIAMUA KPUMIHAJIILHOTO TIPaBa UM KPUMiHAJIb-
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HO-TIPAaBOBOI TOJITHKH pPO3IVIsiIaeTbes A.A. Mutpo-
¢anoBuMm, O.B. Octpormsmom, B.®. Ilpumauenko,
I1.JI. dpicom, O.1. FOmukom Ta iH.

Meta crarTi. MeToro 1IL0r0 JOCTIKEHHSI € BCTa-
HOBJICHHSI 3MICTy NPHHIUITY CIPAaBEUIMBOCTI KpUMi-
HAJBHOTO TpaBa Ta KPUMIiHAJIbHO-TIPABOBOI IMOJIITHKH,
a TaKO)K OCHOBHHX HOTO acreKTiB 1 MicIis audepeHiia-
11 KPUMIHAJIBHOT BIAMOBIAAILHOCTI Cepesl HUX.

Buksag ocHOBHOT0 MaTepiaty J0CTiTzKeHHSI

VY HayKOBUX JOCIHIDKCHHSIX TU(PEpEHIaIlisl KpHMi-
HAJBHOT BIJMOBIJAILHOCTI OTOTOKHIOETHCS 13 TIPUH-
[UIIaMH KPUMIHAIBHOTO TIpaBa 4d KPUMIiHAIBHO-ITpa-
BOBOI MOMTHKH. KitacugikyBaTH MiAXOAH O MOHSATTS
JudepeHIianii BapTo TakuM drHoM: 1) nudepenmiartis
KPUMIHAJILHOI BIIIOBIIATBLHOCTI HAJECKUTHh JIO TPUH-
[UITIB KPUMIHAJILHOTO TIpaBa: a) sIK eJeMEHT Yd MPOSB
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OJTHOTO a00 JIEKITBKOX TAKWX TMPUHITUITIB: 1HIMBITyaTi-
3allii, CrpaBeUTMBOCTI, PIBHOCTI, TYMaHI3My, €KOHOMIl
penpecii, TomiIbHOCTI; 0) K CaMOCTIHHUI IPUHITUIT; 2)
JU(epeHITianist KpEMiHaJIbHOT BIIMOBIIAJTBHOCTI TTOB 51~
3YETBCS 13 KPUMIHAIILHO-TIPABOBOIO TIOJITHKOKO JepKa-
BH SIK TIPUHITUI KPUMIHAJIBHO-TIPABOBOI MOJITHKU a00
SIK METOJT KpUMiHAITFHO-ITPABOBOI IOIIITHKH, SIK HAIIPSIM
KPUMIHAILHO-TTPABOBOT MO THKH.

BBaxkaemo, mo audepeHmianis KpUMiHAIbHOT Bij-
MOBITAJILHOCTI € OJHUM 13 acCIeKTIB MPHHIUITY CIpa-
BEUIMBOCTI Y KpUMiHAIBLHOMY mpaBi. CBO€I 4eproro
TIPUHIIAIT CTIPABEITUBOCTI MPUTAMAHHUHA 3 OTHAKOBUM
3MICTOBHM HAIlOBHEHHSM 1 KpUMIHAJILHOMY TIPaBy,
1 KpHMiHAJbHO-TIPaBOBi moiiTuii. OgHAK 3a3HA4YCHI
BHCHOBKH OyJIM IPEIMETOM OKPEMOTro HAaIIOro JIOCIi-
JoKeHHs. Takok BBakaeMo, 10 JU(BEpeHIaIis KpH-
MiHAJIBbHOI BIJNOBINAJBHOCTI 3MICTOBHO € aCIEKTOM
CTPaBETUBOCTI 1 Y KPUMIHAJILHOMY IpaBi, 1 y KpUMi-
HaJBbHO-TIPaBoBii nomituili. [Ipore HeoOXiaHO OiLIBII
JeTaTbHO 3 SICYBAaTH, SKUM YHHOM caMme depe3 Iude-
pEHIlaIi0 KPUMIHAIBLHOI BiIOBIIATBHOCTI 00’ €KTH-
BY€THCSI IPUHIIUT CIIPABEITUBOCTI.

Poxp cipaBeuTMBOCTI SIK IPUHITAITY KPAMiHAIEHOTO
mpaBa i SK 3araJbHO-TIPAaBOBOTO MIPUHIIMITY 3araioM He
BHKIIMKA€E 3allepeveHb y Haylli. binbline Toro, € cripodu
3aKPIMUTH HOTO KEPIBHY POJIb CEpeJl PEIITH IPUHIIUITIB.
Tak, Ha gymxy B.B. ManbeueBa, mpuHIUII COpaBEeAJIN-
BOCTI € HaHOUTbIII HACHYCHHUM 1 HMIMPOKHM Y COIlialb-
HOMY IUTaHI — 32 CBOIMH YPIBHIOIOUHMMH 1 PO3MOIIIISIO-
YUMH CTOPOHAMH BH3HAYa€ 3MICT MPHUHIUIIB PIBHOCTI
Ta ryMaHiamy'.

3yCcTpivaroThCsl, MPOTE, 1 MPOTHIICKHI MIPKYBaHHS.
[1.A. ®edenoB nwuime, MO MPUHIMIT CIIPABEITHBOCTI
XapakTepHUN HE JUIIEe JJIA MpaBa, ajie W JUIs IpaBo-
CBIJIOMOCTI B3araji, a TakoX IHIIHX (OpPM CYCHUTBHOT
cBigomocti. ToMy aBTOp poOHTH BUCHOBOK, IIO TIPHH-
IIUIT CIIPaBEUTHBOCTI HABPSIIT UM MOXKE PO3TISIIATHCS SIK
cnenuivHIE TPUHIUIT KpUMiHaIbHOTO mpasa. Crpa-
BE/TMBICTh BIIMOBITATLHOCTI B KPUMIHAIBHOMY TIpa-
Bl KOHKPETHU3YEThCS (AKyMYJIOETBCS) y CHenU(IgYHIX
MIPUHIMIIAX KPUMIHAJIBHOTO TpaBa. Bapro Takox 3ra-
JIaTH, O JI0 crenu(iuHuX TPUHIMITB KPUMIHAILHOTO
npaBa Iied yYeHUH BiJHIC 1HMBITyallizallito Ta HEeBiI-
BOPOTHICTh TOKapaHHs (BiAIOBITaIbHOCTI)?.

CrpaBi, HHW3Ka 3araJbHOBHU3HAHHMX IPHUHITUIIB
KpUMIHAJILHOTO TIpaBa (PIBHICTh, CIIPaBEJIUBICTS,
3aKOHHICTh TOIO) MpHTaMaHHI ¥ I1HIIAM TaTy3sM
npaBa. BiracHe ToMy B OKpeMHX Mparsx 3IiHCHIOETh-
s TIOJIIJI TIPUHIIMITIB Ti€1 YW 1HIIOT rajxysi Ha 3arajbHi
Ta CIelianbHi. AJlle YU KOPUCHOI € 3alpOIlOHOBaHA
[1.A. ®edenoBuM «i30IIAIID MPUHIIMITB KPUMIiHAIb-
HOTO TIpaBa BiJI 1HINUX MPHUHIUIIB? SIKIIO MOCIIIOBHO
PO3BUBATH MOJIOHI /1€ 110/10 1HITUX ray3eH mpasa, To,

! Masbues B.B. [IpuHIHMIIB yrOIOBHOTO PaBa U X pealn3aiys B Ipa-
BONPUMEHUTENBHOI JedrenbHocTd. Cankr-IlerepOypr : FOpuna. nentp
«IIpeccy, 2004. C. 142.

2 ®edenos [1.A. TIpMHIKIBEI COBETCKOTO YrOJIOBHOTO mpasa. /Ipasose-
Oenue. 1989. Ne 2. C. 41.
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MOYJIMBO, 1 B HUX BapTO BiIMOBHTHCS BiJl 3arajbHHUX
TIPUHITUIIIB, 3aMIHUBIIH iX CyTO CIEIiaIbHUMH, CIICIIH-
(bIYHUMU JITIS peIMeETa MPaBOBOTO PETYITFOBAHHS?

Ha namy mymMKy, Takuid TAxXia 1eCTpyKTHBHHNA. Bin
0u 1030aBHUB KpUMIHAJIBHE IPAaBO HU3KH KIFOYOBHX
3acal, Ha SIKUX OyOyeTbesl Tamy3b. AJIDKE TPHHITUIIN
XapaKTepHi MPaBy B IIJIOMY, OyAyTh IPUTaAMaHHI 1 HOTO
CKJIaJIOBUM YacTHHaM. bijpIre Toro, 3 oIy Ha CIIeTn-
¢iky nmpenMeTa MpaBoBOTO PETYTFOBAHHS, KOXKEH 3aralib-
HUW mpuHIMI Oyae BigoOpakeHHH 31 crernudikoro,
XapaKTepHOK Til 4u iHmi# ramysi. llykaro4uu npossu
3arajbHAX TPUHIMIIB y crierianbanX, [1.A. ®edenon
JOITyCKAE JIOTIYHY TOMIUIKY, OCKUIBKH TaKW{ TIPOSB
€ HIYUM IHIIMM SIK KEPIBHOKO iJICE€F0, 3aCaj00, Ky BiH
MITYYHO BKJIAJAE Y PAMKH SIBUIIA 3 HA3BOIO, SIKA HE MAE
CHIBIQ/IATH 13 3araJIbHAM TPUHITUIIOM.

TakuM YHHOM, MU BBa)Ka€MO, IO CHPABEIIUBICTH
€ OHHUM 13 TIPUHIIMITIB KPUMiHAJIBHOTO TpaBa. BoHa
nepeOyBae 3 THIIMMHU TPUHIUIIAMA Tally3l y B3a€EMO-
3B’SI3Ky Ha 3acajiaX PiBHOIPABHOCTI, B3aEMHO 3yMOB-
JIIOFOYH THII TIPUHITUITE KPUMIHAIILHOTO TIpaBa.

VY KOHTEKCTI I[bOTO MPUHITUIY IMOIIOHI MipKyBaH-
a1 BuciaoBmooots M.I. Xaspontox® ta B.II. €menbs-
HOB*, 3a3HAYAI0YUH, 10 CIIPABEUTMBUM € BiIIOBIIHICTH
TOKapaHHsI YW THIIWX KPUMIHAIBHO-TIPABOBUX 3aXOIB
XapakTepy Ta CTYICHIO CYCIUIBHOT HeOe3NeKH Mocs-
ranHs. Bogaoyac M.I. XaBpoHIOK TakoX akIEHTy€ Ha
HEOOXIJHOCTI BpaxXyBaHHS 0OCTaBUH BYMHEHOTO JIisTH-
us, a B.I1. EMeapIHOB — 0COOMCTOCTI BUHHOTO.

Ha nymky 1O.1. JlamyHoBa, MPUHIMIT COMiadbHOT
CIPaBENTUBOCTI TICHO B3a€MOJII€E 13 IPUHITMITAMH JIEMO-
KpaTu3My, TyMaHI3My, HEBIJIBOPOTHOCTI BIIIOBIalb-
HOCTI, ii qudepeHmiamii Ta iHIUBIAyami3amii mokapaH-
Ha. Lls1 B3aemomis, 3a HOTrO TBEp/KCHHSM, 30KpeMa,
BHUPAXKAETBCS B TOMY, IO peai3allis X MPUHIUITIB
3a0e3redye HaWOUIBII TIOBHY COINIAJIbHY CIIPaBEIIH-
BIiCTh Y cepi OBEIIHKH JIFONEH, IO PErYIIFOETHCS KpH-
MiHaJIBHAM TIpaBoM>. Y IJIOMy HE IOTOKYIOYHCH
3 BIJJHECEHHSAM JU(epeHItianii Ta iHanuBiIyati3amii 10
OKpEeMHUX MPHHIUIIB KPUMIHAIBHOTO TIpaBa, Il ijest
1O.1. JIssmyHOBa MICTUThH OJIHY Ha/J3BHYAHHO BaXKIIHBY
te3y. Crpasi, qudepeHIianisi KpuMiHaJIbHOT BiIOBI-
JATBHOCTI Ta 1HAMBITyalTizallis OKapaHHs 3a0e3reqy-
I0Th JIOCATHEHHS 3aBJaHh KPUMIHAJIBHOTO 3aKOHY Bill-
MTOB1JTHO JI0 3acaj] CIIPaBEUTMBOCTI.

B.M. Kynpsieues Ta C.I'. Kenina po3misaany npuH-
IIUIT CTIPaBEIIMBOCTI y TPHOX AaCIEKTax: CIpaBeIIN-
BIiCTh NIPU3HAUCHHS IMOKapaHHs, CIIPaBeIUIMBICTh CaHK-
11ii, BCTAHOBIICHOI 3aKOHONIABIIEM, CIIPABEJINBE KOJIO
3JI0YMHHMX TIOCSTaHb. TakuM YMHOM, Ha iXHIO ITyMKY,
3MICT TIPHHITUIY CIPABEIMBOCTI IMOJIATAE B TOMY, IO
TOKapaHHsl YM 1HIOWH 3axiJ KPUMiIHAJIHLHO-TIPABOBOTO

3 JlynopoB O.0. KpumiHaneHe m0paBO : HABYAIBHHNA MOCIOHUK /
0.0. lynopos, M.I. XaBpontok. Kuis : Baire, 2014. C. 71.

* €menbsinoB B.I1. Kpuminanerae mpaBo Ykpainu: 3arajibHa 4acTHHA.
OCHOBHI NUTAaHHs BUCHHS MPO 3JI0YUH : HAYKOBO-NPAKTUYHHUHN MOCIOHHUK.
Xapxis : Ipaso, 2018. C. 10.

3 Jlamynos FO.W. [IpuHumms! yronoBHoro 3akoHonarensctsa. Coyuanu-
cmuyeckas 3akonnocms. 1989. Ne 2. C. 33.
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BILJIMBY, IIIO 3aCTOCOBYETHCS 0 OCOOM, MalOTh BiJITIOBI-
JIATH TSOKKOCTI 3JI0YMHY, CTYTICHIO ii BUHHM 1 BIIOMOCTSM
po 0coby’.

OTXe, HITUMH CJIOBaMH, CIPaBEIUBICTh IMPOSB-
JSEThCS B acleKTax IHAWBiayaizaiii (Mpu3HaYCHHS
ToKapaHHs), audepenmianii (BCTaHOBJICHI 3aKOHO/AB-
[IeM paMKH 3aCTOCYBaHHS CaHKIIIH), KpUMiHAI3aIii
Ta JIeKpUMiHaIi3aIii (KOJIO 3JIOYMHHHX ITOCSTaHBb ).

[IpoTe okpeMi HayKOBIIl aKIEHTYIOTh 1HOMI yBary
HE Ha BCIX aclieKTaxX MPUHIMITY CHpPaBeIUBOCTI. Tak
A.B. HaymoB’ HpHHIHUIY CIPaBEIIMBOCTI BiIBOIMTH
POIb MaKCHMAJIBHOT 1HJMBITyami3alii BiqIOBiTaIbHO-
cTi 1 mokapanHs. [lo3a Horo yBarow 3ajHMIImIOCs Te,
mo Ui I1i€i MaKkCHMalbHOI 1HAWBITyasi3amii HeoO-
X1JIHO 3aKOHONIABYO TepeA0aunuTH 3JI0YMHHI IOCSATaH-
Hi Ta MEXI IHIWBIAyami3zamii. SIKIIO KOJIO IMOCSTaHb
Ta MEXI 3aCTOCYBaHHS CaHKIII He OyIyTh BiMOBiTaTH
3acajiaM CIPaBeIJIMBOCTI, TO Hi MPO sKE CIPaBeJINBE
3aCTOCYBaHHS 3aKOHY CYIOM He Moxe Whtucs. Hemox-
JIUBO  CIIPABE/UIMBO  3aCTOCYBAaTH HECIPaBEIJTMBHIA
3aKOH, HE MOPYIIHUBIIH HOTO.

H.®. Ky3HemoBa ciymiHO BHCIOBIIOETHCS IIOI0
CTPaBENTUBOCTI 3aKOHY Ta CIPABETUBOCTI TIOKAPAHHS,
TIPU3HAYCHOTO CyaoM 3a 37mo4unH. CrpaBeinBuM, Ha 11
JYMKY, € 3aKOH, SIKAW BIIMOBIa€ BUMOTaM COIIaIbHOT
3YMOBJICHOCTI KpUMIiHAaIII3aIlii JisiHb 1 IMeHam3amii 3710-
gyuHiB. ColliaabHO 3yMOBJICHHUN TOW 3aKOH, SIKUH € eek-
TUBHUM, TOOTO BUKOHY€E OXOPOHHI 1 TIONIEPEKyBaIbHI
3aBJIaHHsI, @ TAKOXK JIOCITAE METH rmokapanHs. CripaBe-
JIUBUH 3aKOH, KWW 3yMOBJICHUH KPUMIHOJIOTIYHO, TOO-
TO HAIIJICHUH Ha CKOPOYCHHSI 3JIOYMHHOCTI, BUXOISUN
3 11 piBHA, JUHAMIKH, CTPYKTYpH 1 Mporao3y. Hecmpa-
BE/VIMBUM € Take KpUMiHAIIbHE 3aKOHOJIABCTBO, SIKE HE
KPHMiHAII3y€e CIPaBIi CyCIiIbHO HeOe3meuH] TiTH S,

[Ipote, yn 0OMEXY€EThCS colliadbHa 3yMOBIICHICTh
3aKOHY JIMINE KpHUMIHANI3AIi€0 Ta TeHATI3aIien?
O4eBHIHIM € BUCHOBOK TIPO Te, II0 OOMEKEHHS Kojia
3II0YMHHUX JiSTHb € COIlIAJIbHO 3YMOBJICHHM HE JIHIIE
nuisixoM gonoBHeHHsT KK HOBUME HOpMaM#u TIpO 37109H-
HU, a i IIJISIXOM BUKJIFOYCHHS THX HOPM, SIKi Y 3B’SI3KY
31 3MIHOK CYCHUIBHHX BIJIHOCWH Tiepen0adaroTh Taki
MOCSITaHHs, SIKI BTPATHIM CYCIUIbHY HeOe3leKky ado
CTaJIM HACTUIBKY TOIMTHUPEHUMH, IO € 3BUYHUM EJIIeMCH-
TOM ITOBEJIIHKA. AHAJIOTIYHO 1 TICHAJI3aIisl HECITPOMOXK-
Ha 3a0€3MEeYHUTH MTOBHOIO MIPOIO CIIPaBEIJIMBICTh 3aKO-
Hy 0e3 JiereHaizaiii.

B./l. ®iniMOHOB BBaXkae, 110 MPHHIIAI CIIPABE/IIIH-
BOCTI B KPUMIHAJIBLHOMY TIpaBi TPYHTYETBCS Ha TPHOX
CKJIaJIHUKAX: OIIHIN Ta Mipi MiJiell KpUMiHAIBHOT BiJl-
MTOB1TAJIbHOCTI 1 TTOKapaHHs, 3aCO0IB JUIs X JOCATHEH-

¢ Kenuna C.I. [Ipunims! coBerckoro yronosroro npasa / C.I. Kenuna,
B.H. Kynpssues. Mocksa : Hayka, 1988. C. 134-136.

"Haymos A.B. Poccuiickoe yromosroe npaso: O6mias yacts. Kype nek-
umii: B 2-x tomax. T. 1. 3-e uzn., nepepad. u non. Mocksa : FOpun. nut.,
2004. C. 53.

8 Kypc yronoBHoro mpasa: Yvenue o npecrymienud. O0mas 4acts :
yuebnuk. T. 1 / bopsenkos I"H., Komuccapor B.C., Kpsuiosa H.E., Ky3-
nenosa H.®., u ip.; [Tox pen.: Kyznenosa H.®., Tsoxkosa V.M. Mockaa :
3epuaino, 1999. C. 75-76.
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HSl — TIOKapaHHS W 1HIIUX 3aXOJiB KPUMIHAILHO-TIpa-
BOBOTO XapaKTepy, a TAKOXK pPe3yJIbTaTiB 3aCTOCYBaHHS
MOKapaHHs Ta IHIIMX 3aXOJiB KPUMiHAJIHHO-TIPABOBO-
ro xapakrepy’. lleif HayKOBEIlb TAKOX CTBEPIKYE, IO
IHIMBITyalizallis  KPUMIHAIBHOT — BiJIMOBIIATBHOCTI
1 TOKapaHHs € OCHOBHUM 3ac000M 3a0e3MeueHHs crpa-
BENTMBOCTI MOKapaHHS W 1HIIMX 3acO0iB KpUMiHAIb-
Ho-TpaBoBoro xapaktepy'’. Kpim toro, B.J. ®imimo-
HOB BH3HA€E CIPSIMOBaHICTh MPUHIIUITY CIIPABEITHBOCTI
Ha JuQepeHIamnifo KpUMiHAJIBHOT BiJIMOBIIATBHOCTI
1 TIOKapaHHs Ta BTUICHHS HOTO B IIbOMY CEHCI MPaKTHY-
HO y BCix crarmsax KK,

CrpaBli, CHpaBe/TUBICTD SIK PUHITUIT KPUMIHAb-
HOro mpaBa Mae 3a0e3ledyBaTd BHKOHAHHS 3aBJIaHb
KPUMIHAJILHOTO 3aKOHY CIPaBEIJIMBUMH 3aCO0aMHU.
CyMHIB, IpOTE, BUKITUKAE HEOOX1THICTh OIIIHKH PE3yJib-
TaTiB BUKOHAHHS [UX 3aBJIaHb. SIKIIO CIpaBe/IuBI IiTi
13aco0u OyAyTh CITPOMO>KHI 3a0e31edyBaTy HeCIpaBe]l-
JIMBI Pe3yJbTATH, TO TIOCTAE MUTAHHS: SKAM YHHOM 1€
TEOPETHYHO MOXKIIUBO B paMKaxX OJHI€l Taiysi mpasa.
A SIKIIO pe3ysbTaTH aBTOMAaTHYHO OyayTh CIIPaBEIH-
BMMHU, OCKUIBKHM TaKMMU € IIiTl 1 3ac00M, TO IS 9OTrO
iX ToIl OKpeMO BUAUIATU? 3p03yMiNIO, III0 MOYKJIMBICTh
HECTPaBEJTUBOCTI PE3YJBbTaTIB y pa3i CIpaBeIMBUX
IJIel 1 3aco0iB 3 ABISIETHCS JIMIIE 1032 MEKaMH KpH-
MIHAJIBHOTO TIpaBa, KOJIM Y I 1 3aBIaHHS 3a3HAYCHOT
rajy3i «BTPy4aroThCs» 1HIIN YHHHUKH. [Ipo 11e, 10 pedi,
cam B.JI. ®imimMonoB 1 mumie. BueHuil 3a3nauae, 1o
MOYJIMBOCTI KPUMIHAJIBHOTO TIpaBa B YacTHHI 3a0e3Iie-
YeHHsI HEOOXIJTHUX Pe3yNbTaTiB 3aCTOCYBaHHS KPHMi-
HAJBHOT BIAMOBIAAILHOCTI 1 TOKapaHHsI OOMEXeHi, 1 He
JIMIIE TOMY, 1[0 UM 3afMarOThCsS KPUMiHAIbHO-BUKO-
HaBUl OPTaHH, a i yepe3 CHIIbHY MPOTHIIO CYCITITBHUX
SIBHIIL, 0 TOPOKYIOTH 3JIOYMHHICTD YH il CIIPHUSIIOTH ',
Tomy MU BHXOAMMO i3 TOTO, IO PE3YJIBTAT 3aCTOCYBaH-
HSI [IpaBa He Mae OyTH eIEMEHTOM HOTr0 NPHHITHITY.

H.O. Jlomamenko BBa)kae HAWOUIBII OYEBUIHUMH
[POSIBAMHU TIPHHIIMITY CHPABEIIMBOCTI KPUMIHAIBHOTO
npaBa JIudepeHIiamio W iHIUBIIyali3aiiio BiAMOBI-
JabHOCTI. Xo4a, Ha ii JIyMKY, TTOBHA CIIPAaBEUIMBICTh
€ HENOCSHKHUM 17€alioM, OCKUIBKHM 3aBXIH MOKHA
OCIIOPUTH CaM KpPUTEPil BU3HAYCHHS CIIPABEUIUBOTO
1 HECIIPaBeUIMBOTO, ajieé CIPaBXKHS CIPaBEIUBICTh
MOXe OyTH JOCATHEHA IIUISIXOM BHKIIFOYCHHS (DaKTiB
SIBHOT HECIIPABEUIMBOCTI ITiJ] Yac perilaMeHTallii KpH-
MIHAJIBHO-TIPABOBUX IOHAThH Y 3aKOHI 1 Ha TPAKTHIIl iX
3actocyBanns’. Brnacue, ors Bkasiska H.O. Jlomamen-
KO Ha «PEeriaMeHTaIliF0 KPUMIHAIbHO-ITPABOBUX MOHSITh
Y 3aKOHI» JIa€ 3MOTY TIPE3FOMYBATH, IO CIIPABETHBICTh
HE MO)XXE€ BHYEpIyBaTHCS JIUINEG I1HIMBIIyai3aIiero
Ta JudepeHIiamiero, ajpke sl Toro moo audepeHiito-
BaTH Y¥ 1HJIUBIyaTi3yBaTy BiAMOBIAAIBHICTh, HEOOX1I-

® ®OwmmonoB B.JI. TlpuHumms! yrojosHoro mpasa. Mocksa
AO «llentp FOpUupoP», 2002. C. 107.

0B JI. ®unumonos. Bkaszana mpars. C. 109.

B.JI. ®unumonoB. Bkasana npans. C. 115.

12B.J1. ®unumonos. Bkaszana mpams. C. 112.

13 Jlonamenko H.A. OCHOBBI yrOJOBHO-NIPABOBOTO BO3EHCTBH.

Cankr-ITerepOypr : IOpuandeckuii nentp «Ilpecey, 2004. C. 241.
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HO ii criodaTKy nependaduTH (periaMeHTyBaTh), TOOTO
3IIACHUTH KPUMIiHAJI3AIIIO.

H.O. JlonamieHko, omHak He MIATPUMYE TO3HUIIT
Mpo Te, M0 «KPUMIHATI3AIlisT», a TAKOK «IICHAII3aIlish)
€ CKIIAJHUKAMHU TPUHIUITY CIPaBETMBOCTI, BBayKaro-
4y, IO Il TePMiHU HE nepeadadeHi B 3aKOHI 1 CTOCY-
IOThCSI HE KPUMIHANBHOTO 3aKOHY, @ KpUMiHAJIBHO-TIPA-
BOBOI moJiTUKK'Y, BBa)kaeMo, M0 TYT MPOCTEKYETHCS
OYEBHJIHA HEMOCIIJOBHICTh, KOJIM OJIHI 1 Ti K TepMiHH
B OJIHUX BUTIQJIKAX OB’ SA3YOTHCS 31 CIIPABETHBICTIO SIK
TIPUHIIATIOM TpaBa 1 MOJITUKU (HAEThCS MPO THIUBITY-
amzariro 1 JudepeHIianiio), a B IHIIMX, aHAJIOTIYHUX
BHITIAJIKaX, TEPMiH, He TiepeabadeHuii y 3aKoHi (KpH-
MiHaJi3alis, meHai3alis), acoliloTh JIUIIE 3 KPUMi-
HaJILHO-TIPABOBOIO MOJITHKOIO.

O.E. Panyrumii’>, a Ttakoxk B.M. TpyOHikoB
ta O.€. CkakyH'® CTBEPIKYIOTh, IO CIPABEIIUBICTH
nependadae BiNOBITHICTP MK NPAKTHYHOK POJLIIO
JMOaMHN a00 CcomiaibHO{ TPYNMU B JKUTTI CYCHIIBCTBA
1 TXHIM CcoIliaJbHUM CTATYyCOM, MK iXHIMH TIpaBaMH
1 000B’sI3KaMH, JIISTHHSIM 1 TIOJISIKOYO, TIPAIICk0 1 BUHAro-
POJIOI0, 3JIOUMHOM 1 TIOKapaHHSAM. 3arajioM MOTOKYFO-
YHUCh 13 HABEICHUM BHIIIC TBEPHKCHHSIM, BBAXKAEMO, 1110
MPHUHIKI CIIPABEIJIMBOCTI B KPUMIHAILHOMY IpaBi Mae
HaJie)kHOo 00’exTuByBarucs. [lo-niepiie, HopMa MyCUTh
OyTH CIpaBEATUBOIO LIOA0 0CcOOH, sika BUMHMIIA MOCS-
TaHHA, MO-Jpyre, HOpMa Ma€ BPaXOBYBAaTH iHTEpECH
MOTEPIIIIOTO, MO-TPETE, HOPMa MAE BPaXOBYBATH iHTE-

14 Jlomamenko H.O. Bkazana nipars. C. 244,

S Pagytauit O.E. CrpaBeutiBiCTb SIK HPUHIMI KPUMIHAIBHOTO TIpaBa.
OCHOBHI HANPSMU PO36UMKY KPUMIHAILHO20 NPAsd md Wisixu 800CKO-
HaleHHs 3aKOH00ascmea YKpainu npo KpUMIiHAIbHY 8i0N08I0ANbHICMb .
MarepiaJii MiXKHap. HayK.-pakT. koH¢. 11-12 sxoBt. 2012 p. Ham. yH-T
«fOpun. axan. Ykpainu iMm. Spocnasa Mynporo», H/I BuBu. mpooOim.
3nounHHOCTI iM. B.B. Crammca, Han. axan. mpas. Hayk Yipainu, BI'O
«Acor. kpuMiH. paBa». Xapkis : [Ipaso, 2012. C. 121. ISBN 978-966-
458-403-3.

16 Ckakyn  O.€. IlpuHUmmm  COpaBeJIMBOCTI 3 IMO3MIL
¢inocodii / TpybuikoB B.M., Ckxakyn O.€. Bicnux Xapxiscvrozo
Hayionanvrozo yHieepcumemy imeni B.H. Kapasina. Cepis «[IPABO».
Bunyck 20. 2015. C. 14.

Differentiation of criminal responsibility and principle of justice

pecu cycrinbeTBa. bamane Mk IIMMHA TPhOMa IpyIiaMu
iHTepeciB 1 Oy/ie POSIBOM MPUHIIKUITY CITPABETUBOCTI.

JlocsATHYTH Takoro OajaHCy JIHIIC BCTaHOBICHHIM
KOJIa 3JIOYMHHUX TisTHb HEMOXJINBO. CaM Iepeik 370-
9HHIB nepeOyBaTuMe y MOCTIiHINA ArHAMILI, 0 3a0e3-
MEYYBATUMETHCS TOTPUMAHHSM MPABIIT KPHUMiHATi3aIi1
Ta JeKpUMiHaii3alii. Ajie mokapaHHs Oy/e crpaBein-
BUM 3 YpaxyBaHHSIM TPUKYTHHKA IHTEPECIB 3JIOUUHIIS,
MOTEPIIOro Ta CyCHibCTBA JMIIE TOI, KOJIH 3aKOHO-
JaBelb 3a0€e3MEeUUTh IHTEPECH CYCHIUIBCTBA B YACTHHI
OJIHOTUITHOTO 3aCTOCYBaHHs 3akoHy. SIKio iHTepecu
BHHHOTO Ta TIOTEPIIIOTO HE 3aBXIU OYyIyTh CTpaxia-
TH 32 HEBHUIPABAAHO M’SKOTO MOKapaHHSI, TO MOTpedn
CYCITJIBCTBA IMOJIO TPEBEHINT CycHiabHO Hebe3mneu-
HUX TOCSATaHb peai3oBaHi B IIbOMY pa3i He OyIyTh.
[Torepmini TakoX MOXYTh MaTH HEBHIIPAJIAHO BEJIHKI
CTONIBaHHS IIONO CYBOPOCTI IMOKapaHHs, IO, OJHAK,
HE 3aBKIU BIAMOBIIATAME IUIAM, SIKI CTaBUTH IMEPE]
c000I0 CYCITIIBCTBO, Ta IIPaBaM BUHHOTO.

BucnoBkn

OTxe, 3aKOHOJABELb Ma€ MePeA0aInTH CBOEPIIHUM
GbinbeTp, sIKM 0OMEXyBaTHUME HAIMIPHY CYIOBY AUCKpE-
iito. Takum (ineTpoM € nudepenmiaiss KpUMiHaIbHOT
BIJINOBITANIBHOCTI. BogHOWac BapTo mam’sitaTd, IO
HaBITh HaWKpallli 3yCHJUIsS 3aKOHOJABISI HE 3MOXYTh
3a0€3MeYNTH CIPABEIITUBOCTI, SIKIIO 1HAMBITyai3allis
MoKapaHHsI OyJie HeCIpaBeTUBOO.

BiamoBigHO, OKpiM TpiajM IHTEPECIB 3ITOYUHISA,
MOTEPITUIONO Ta CYCIIJILCTBA, CIPABEIIMBICTh XapaK-
TEPU3YETHCS BIACHOIO TPiaJ0l0 03HAK, CKIaJHHUKAMU
SIKOT €:

— MIiJICTaBa BIAMOBINATBLHOCTI, MO0 0a3yeThCs HaA
KpUMIiHaJIi3aIlii Ta JeKpuMiHaTi3allii;

— BapiaTHBHICTH BIJIMOBIJAIBHOCTI HA 3aKOHOAABYO-
My (nudepeHnuianis) piBHi;

— BapiaTUBHICTh BIJNOBIAAIBHOCTI HAa CYIOBOMY
(mpaBo3acTOCOBHOMY) piBHI (1HIHMBITyami3aiis).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE
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The author describes the concept and meaning of information-search analytical legal systems in Ukraine.
Based on the research of scientific concepts in the field of defining the concept of information retrieval system,
the author argues that it is a special software tool that is created to meet the information needs of people in various
fields of professional and other social activity, whose functional purpose is to provide information retrieving in
the telecommunication system in a test, graphic or other readable form.

It is determined that information search in information and telecommunication systems is carried out mainly to
meet the information needs of a person in various fields, both professional and other social activities. At the same
time, information that forms a single information space and allows not only its search by the set parameters, but also
ensures the process of interaction between users (consumers), managers and owners of relevant information systems
is an obligatory element that allows the use of information retrieval systems, resources

It is substantiated that the mandatory prerequisite for the operation of information retrieval systems is
the accumulation of the necessary information, access to which is provided by the relevant systems, which creates
an information space, which allows not only the search for information by given parameters, but also to interact with
users (consumers), managers and owners of relevant information resources.

The author determines that the information and analytical support of public administration entities includes
a system of the following elements: formation of a single information space that combines data from different
information resources; providing prompt access to information stored in the relevant resources, with the possibility
of further processing such information for its use.

IonaATTs Ta 3Ha4YeHHs iHGopMaNiiiHO-TOIIYKOBUX AaHAJITHYHUX TPABOBUX CUCTEM B YKpaiHi

bepuaszwk Onexcandp Onekcanopoeuy
KaHOuoam puouyHUx HayxK, OOYeHm,

odoyenm kaghedpu icmopii ma meopii depoicasu i npasa

Esponeticoroeo yHigepcumemy, Yrpaina

Beryn

IOpuanuHa HisUTbHICTE Y OyIb-sKil cepi CycIiiab-
HUX TIPABOBIJIHOCHH 3aBXJIU TIOB’s3aHA 3 HEOOXIiJ-
HICTIO 30MpaHHS Ta aHAJITHYHOI OOpPOOKH 3HAYHOTO
MacHBY IpaBoOBOi iH(OpMaIlii, sKa MICTUTBCS Y HOP-
MaTHUBHO-TIPABOBUX aKTaxX, CYIOBIH MPaKTHIIi, JHCTaX
Ta PEKOMEHIAIISX OpPTaHiB JEPKaBHOI BIAIU Ta MiCIle-
BOTO CaMOBPSIyBaHHS Ta 1H., 3 METOI il MOJAIBIIOTO
BHKOPHUCTAHHS y TIPAKTHYHINA a00 HAyKOBIH MisITBHOCTI.
Jliis 371fiCHEeHHS TONIYKy Ta 00poOKH iH(popMarlii, ska
MICTUTBCS B 1HOPMAIIHHO-KOMYHIKAIIHHUX CHCTEMAax
B €JICKTPOHHIH ()OPMi, BAKOPHUCTOBYIOThCS 1H(MOpMAIIiii-
HO-TIONITYKOB1 aHAJITHYHI PABOBI CHCTEMHU.

OTxe, MeTOI0 i€l CTAaTTi € BU3HAUCHHS IMOHSATTA
Ta CYTHOCTI 1H(OPMAIIIHO-TIONIYKOBOT aHATITUIHOT
CHCTEMH, a TaKOXK 3 SICYBaHHS II 3HAYCHHS Ta TEpery-
MOB (DYHKITIOHYBAaHHS y Cy9acHHX YMOBAX.

Buxnan ocHOBHOTO MaTepiay
Y HaykoBiif JiTeparypi iH(OpPMAIiHO-TIONTYKOBI

CHCTEMH BH3HAYAETHCS SK PI3HOBHJA aBTOMATH30BAHHX
1HpOpMaIIHUX CHCTEM, B SIKMX 3aBeplliajbHa 00poOKa

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE

JaHUX He nependadaethes. i cucteMu npusHavdeHi s
MOMIYKY TEKCTiB (IOKYMEHTIB, X 4acTHH, (pakrorpadid-
HHX 3aIMCIB) Y cXoBHUIIax (6a3ax qaHuX) 3a (hopManbHU-
MH XapaKTEePUCTUKAMH .

[HmTi HayKOBII 3a3HAYAIOTH, IO MONTYKOBA CHCTEMA
(anm1. web search engine) — e nmporpaMHo-arapaTHui
KOMIUIEKC 3 BeO-iHTepdecoM, Mo HaJTae MOXKIUBICTh
nmomyKy iH(opMariii; 3a3BHuUail Iie IHTEPHET-CaWT, Ha
SIKOMY PO3MIIIEHO 1HTepdelc CUCTeMH Ta TPOrpam-
Ha YaCTHHA ITOIITYKOBOI CHCTEMH — IOIIYKOBAa MAaIlHHA
(ToTTyKOBHIA IBUYKOK) — KOMILIEKC ITPOTpam, 1o 3a0e3-
neuye QyHKIIOHAIBHICTD TOIIYKOBOI CHCTEMU-.

[adopmaniitHo-romykoBa  cucTeMa, Ha  JIYMKY
B.B. CrpyHrap, — 11e CyKyIHICTh JTOB1IKOBO-1H(OpMa-
niHOTO (hOHIY 1 TEXHIYHHMX 3ac00iB iH(OpMAIITHOTO
MOIIYKY B HHOMY".

! Tecnenxo I.C. IHpopmalriiiiHi cuCTeMH B arpapHOMY MEHEDKMEHTI :
HaByanbHui nocionuk. Kuis : KHEY, 1999. C. 5.

2 Tlerpymenko T.B., Lurankosa K.P., IllanoBanenko €.I. Cucremn
nouryky iHdopmaniiHux pecypciB Ta metainpopmauis. Bicnuxk Cxio-
HOYKPAIHCHKO20 HAYIOHAIbHO2O YHigepcumenty imeri Borooumupa Jlans.
2013. Ne 4 (193). 4. 2. C. 166.

3 Crpynrap B.B. Iudopmariiito-monrykosa cructemMa 6i0mioTeku sk
IHCTPYMEHT HPHCKOPEHHS ONPAIIOBAaHHS MaHUX. Bicnux Knuowckogoi
nanamu. 2013. Ne 10. C. 2.
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TakuM YHHOM, TH(POPMAIIWHO-TIONTYKOBA CHUCTEMa
€ CTeIiaJTbHUM MPOTPaMHUM KOMILIEKCOM, KUK 3a0e3-
Tedye MoIyK iH(opMariii, o 3HaXoUThCs B iHPopMa-
MIHHO-TEIEKOMYHIKAIIHHINA CHCTeMi y TEeCTOBIH, rpa-
(biuniit 200 HIIIH Popmi.

51.0. Jlazop, MOCHIKYIOUN CYTHICTH 1H(OpMAITiii-
HUX TIONIYKOBUX CHCTEM, BHOKPEMJIFOE TaKi OCHOBHI
BJIACTHBOCTI BiJINIOBITHUX CHCTEM: 1) 3aJICIKHO Bl BUILY
1 KOHKPETHOTO TpH3HAYCHHs iH(pOpMaIliifHa cucTeMa
Ma€ SIKOCTI, SIKi HE MOXKYTh OyTH 3BEJICHI JI0 BIIACTHBOC-
TeH eJIEMEHTIB, IO 11 YTBOPIOIOTH; 2) AKICHI XapaKTepH-
CTHKH KOHKPETHOI 1H(OpPMAIIHHOT CHCTEMH 3aJIeKaTh
BiJI SIKICHUX XapaKTePUCTHK il €JIeMEHTIB; 3) MiX eJe-
MEHTaMH 1H()OPMAIIITHOT CHCTEMH € 3B’ 30K, IPUIOMY,
KOJIH BiJIOYBa€ThCsI 3MiHA OJTHOTO KOMITOHEHTA CUCTEMH,
TO II€ MPU3BOUTH JIO 3MIHHU IHIIOTO, & THOMI 1 CUCTEMH
B IIJIOMy; 4) iHpOpMaIiiHY CUCTEMY SIK IUTICHE YTBO-
PEHHSI XapaKTepHu3ye BIIOPSAIKOBAHICTh €JICMEHTIB, sKI i1
YTBOPIOIOTh, @ TAKOXK 3B’SI3KIB 1 BITHOIICHD MK HUMHU;
5) iHdopmariiiiHa cucTeMa HE ICHYE 130JIbOBAHO, ISt
BIIACTUBICTh TMPOSIBISETHCS Y B32EMO3B’ 3Ky CHCTEMHU
3 IHIIMME CHCTeMaMu®.

[IpusHayeHHAM  1H()OPMAIIITHO-TTONITYKOBOT ~ CHC-
TEMH, SK 3a3HAYAETHCS B HAYKOBIH JIiTeparypi, €: ore-
paruBHEe 3a0e3MEYEHHs AaKTYalbHOK, CBOEYACHOIO
1 JIOCTOBIpHOIO iH(OpPMAIIi€r0, BIIMOBIIHOKW IIJISM
KOXKHOI OKpeMoi JIFOIUHM;, OpraHizaiis pizHuX (opm
JUSUTGHOCTI, TIOB’SI3aHMX 13 CAMOCTIMHUM OBOJIOAIHHSIM
3HAHHSMH; 3aCTOCYBaHHS CyYacHUX 1H(OpMaIiiHIX
1 TEIIEKOMYHIKAIIHHUX TEXHOJOTIH Yy JiSUTbHOCTI JIFOIH-
HU; TIOCTiiHE 1 OTlepaTHBHE CIUIKYBaHHSI, HAIlIJICHE Ha
i ABHIIEHHS €(DEKTHBHOCTI POOOTH".

To6To momyk iH(opMalii B iH(pOpMaIiifHO-TeIe-
KOMYHIKAIIIHHAX CUCTEMaX 3IIHCHIOETHCS, TOJIOBHUM
YUHOM, JUIA 3aJ0OBOJICHHS 1H(QOpMAIiHHUX TOTped
JIIOMHY Y PI3HUX cepax K MpodeciitHol, Tak 1 iHIIo1
comiajgbHOl JisuTbHOCTI. [Ipu 1OMY 0OOB’SI3KOBUM
€JIEMEHTOM, KU YMOXIIHBIIIOE€ KOPUCTYBaHHS 1HPOP-
MAaI[ifHO-TIONIYKOBUMH ~ CUCTEMaMH, € 1HpopMaIlis,
0 YTBOPIOE €IWHUN 1H(POPMAIIHHUT TIPOCTIp Ta Jae
MOYKJIMBICTh HE TUIBKH 11 IMOIIYKY 32 33aHAMHU IapaMe-
TpamH, aie i 3a0e3reuye nporec B3aeMOIiT MK KOpHC-
TyBa4aMH (CIIOXKMBa4aMH), PO3MOPSIHUKAMH Ta Biac-
HUKaMU BIIMOBTHUX 1HQOpMAIIHUX pecypciB.

PizHOBHZIOM  1H(MOPMAIIIHHO-TIONTYKOBOI  CHCTEMH
€ 1H(pOpMaIIHHO-TIONTYKOBA aHATITHYHA TIPaBOBA CHCTE-
Ma, sKa 3-TIOMDK 1HIMUX TTONIYKOBUX CHUCTEM BHPI3HS-
€ThCS OCOOJIMBUMHU (PYHKITIOHATTBHUMH MOXKJITHBOCTSIMH
Ta BUJIOM iH(popMaIlii, ONIyK Ta aHAJITHYHY 00pOOKY
SIKOT 1a€ MOKJIMBICTD 31HCHUTH CUCTEMA.

Tak, cTocoBHO mepmoi 0cOONIMBOCTI BapTO 3a3Ha-
YUTH, 110, Ha BIAMIHY BiJ 1HIIAX 1HPOpMAIIHHO-TIO-

4 Jlasop $1.O. Ilomsitrst Ta Buau iH(oOpMauifiHuX cucrteM. Bichuk
Hayionanvnoeo yuisepcumemy «JIvsiscoka nonimexuikay. FOpuouuni
nayku. 2016. Ne 837. C. 81.

> [lerpymenko T.B., Lurankosa K.P., IllamoBanenko €.I. Cucremu
nomyky indopmamiiHEX pecypciB Ta Merainpopmauis. Bicnux Cxio-
HOYKPAiHCbKO2O HaYiOHANbHO20 YHigepcumenty imeHi Borooumupa Jlans.
2013. Ne 4 (193). 4. 2. C. 144.
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IIYKOBHUX CHCTEM, aHANITHYHA MTOUTYKOBa CHCTEMA IIPH-
3Ha4YCHA HE TUIBKH JIJIS TOIIYKY, aje W JUIs JIOT19HOi,
CUCTeMHOI 200 IHIIOI aHAIITHYHOT OOPOOKH BiIIOBII-
Hoi iH(popMartii.

CBoero 4yeproro o0OpoOka iHGopMallii BKIIOYAE
KOMITJIEKCHY CHCTEMY Il OLIbIN CKIAIHOTO XapaKTe-
py, HK 3BUYAWHMI TOImyK. 3akoHOM Ykpainu «IIpo
3axucT iH(popMalii B iH(GOpPMAIIHHO-TEIEKOMYHIKA-
MIHHAX CUCTeMax» BU3HAYCHO, IO 00poOKa iHpopMa-
mwii B cucTeMi — BUKOHAHHS OfHi€l a00 KIJIBKOX OIle-
paiii, 30kpema: 30UpaHHsI, BBEJCHHS, 3allCyBaHHS,
MIEPETBOPEHHS, 3UMTYBaHHsI, 30€piraHHs, 3HHUIICHHS,
peecTpanii, nMpuiMaHHS, OTPUMAaHHS, IepellaBaHHs,
K1 3Q1MCHIOIOTHCS B CHCTEMI 3a JOIIOMOIOX0 TEXHiY-
HUX 1 IpOTrpaMHUX 3ac00iB®.

[lo crocyeThcst aHATITHYHOI 0OPOOKHM THpOpMAIIi,
TO B 1l OCHOBI JIEXKUATH aHAITAYHA ISUIBHICTE K LTiC-
Ha CYKYITHICTh PUHITUITIB METOJI0JIOT1YHOTO, OpraHi3a-
IIHHOTO, TEXHOJOTIYHOTO 3a0e3IMeUeHHsI 1HMBITyallb-
HOT 1 KOJISKTHBHOT PO3YMOBOT JiSUTHHOCTI, SIKa A€ 3MOTY
e(hekTUBHO 00pOOIIATH THPOPMAIIIFO 3 METOIO YI0CKOHA-
JICHHS IKOCT1 HassBHUX 1 HA0YTTs HOBHUX 3HAHb, & TAKOK
MiATOTOBKY 1H(MOPMAIIIHOT 0a3u IS TPUHHSTTS ONTH-
MaJIbHUX YIIPaBIIHCHKHUX PilllCHD’.

OTXe, aHANITHYHUMH (QYHKIIOHATBHUMH MOXJIH-
BOCTSMH 1H()OPMAIIIHHO-TIONTYKOBOT CUCTEMH €: TTOIIYK
HE TUIBKH 3aIUTYBaHOI, aje 1 oB’sA3aHoi 3 Hero iHpop-
Marlii; MOXKITUBICTh TIOIIYKY PI3HUX Bepciii (pemakiiii)
JIOKYMEHTOBaHOi 1H(opMarlii; oTpuMaHHs iH(popMaIii
PO aBTOpa JOKYMEHTA, Yacy HOTro CTBOPEHHS, CTPYKTY-
PH TOKyMEHTA; MOKJINBICTh IPOBEICHHS CTATHCTHYHOTO
aHaIizy iH(OpMaIiiHOT 0231 Y IEeBHOMY pO3pi3i TOIIIO.

®DakTHYHO 3a JIOTMOMOTOK  1H(GOPMAIIHHO-TIONTY-
KOBOI aHAJITHYHOT TPABOBOI CHCTEMH PEali3y€eThCs
iH(OpMaIliifHO-aHAITHYHA JISUTBHICTh SIK  CKJIATHUK
MyOJIIYHOTO YIIPABITiHHS.

VY HaykoBil siteparypi iHpoOpMaIiiHO-aHATITHIHA
JUSUTBHICTh BU3HAYAETHCS SIK CYKYITHICTh 1H(OpMAIIiii-
HUX TIporieciB (30ip, MOMIyK, mepepodka iHpopmailii),
HEOOXIHUX JUISI SIKICHOTO Ta e()EeKTUBHOTO TMpOIecy
yIpaBiiHHs®,

Omxe, mepeayMoBaMH e(EKTHBHOTO 3JIHCHEH-
Hs 1H(QOpMAIITHO-aHATIITHYHOI JISUTBHOCTI  Cy0 €K-
TiB IMyONIYHOTO YINpaBIiHHA €. (OPMYBaHHS €JUHOTO
iH(hOPMAIIIIfHOTO TIPOCTOPY, MO MOETHYE NaHi Pi3HUX
iH(OpMaIIfHAX pecypciB; 3a0e3MeueHHsI ONepaTHBHO-
ro J0CTyIy 110 iH(opMmarii, mo 30epiraeThes y BiJIo-
BIJTHUX pecypcax, 3 MOKJIHMBICTIO MOJAIBIIOI 0OPOOKH
takoi iH(popmarii 3 MeTor ii BUKOpHCTaHHS. 3abe3-
TIEUEHHS JIOCTYIy JI0 TMOTpiOHOI iH(popMarii 3ilic-

® IIpo 3axmcr indopmauii B  iH(OpManiiiHO-TeIeKOMYHIKaLiii-
HUX cucTemax : 3akoH Ykpainu Big 05.07.1994 Ne 80/94-BP. URL:
https://zakon.rada.gov.ua/laws/show/80/94-%D0%B2%D1%80.

7 3axapoBa 1.B., ®inimosa JI.5I. OcHoBu iH(bOpMAIiiHO-aHATITHIHOT
IISUTBHOCTI : HaB4YaibHMiI mociOumk. KuiB : «llentp yuboBoi mitepa-
Typu», 2013. C. 26-27.

$ 3axaposa 1.B., ®ininosa JI.JI. OcHoBu iH(pOpMAIIHHO-aHAI THIHOT
JUSUIBHOCTI : HABYAJIBHUHM TMOCIOHMK AUl CTYACHTIB BUILMX HaBYAJIbHUX
3akianiB. Kuis : «Ilentp yuboBoi miteparypuy», 2013. C. 45.
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HIOETHCSI 3a JIOTIOMOTOK 1H(OPMAIIHHO-TIONTYKOBHX
AQHATITHIHAX CHCTEM, TOOTO OCTAaHHE € EJIEMEHTOM
iH(pOpMaIiHHO-aHATI THYHOTO 3a0e3neueHHs. BogHoyac
1H(GOPMAIIIHHO-TIONTYKOBa aHATITHYHA CHCTEMa MOXKE
3a0e3redyBaTd JOCTYI JI0 1HGOPMANIHHUX pecypciB
y Mepexi [HTepHeT, a Takox JI0 BIacHOT 0a3u JaHuX.

CTocoBHO JIpyroi OCOONMBOCTI iH(OpMAIIHHO-TIO-
IIYKOBOT aHAIITHYHOT IIPABOBOI CUCTEMH, & caMe BUIY
iH(popMallii, To, K BHTIKa€ 3 HAa3BH CHCTEMH, OCTaH-
HS TIPU3HAUCHA, TOJIOBHUM YHHOM, IUIS aHAJTITHIHOTO
MOIITYKY TIPaBOBOI 1H(pOpMAIii.

[Monsitts  mpaBoBoi  iH(oOpMamii  HaBelIeHO
y cT. 17 3akony Ykpaiau «IIpo iHpopmariiro», 3i 3Mi-
CTy SIKOT BHTIKae, 10 TpaBoBa iH(pOpMAIlis BKIHOUAE
Oyb-sIK1 BIZIOMOCTI PO TPaBO, HOTO CHCTEMY, JKEepeJa,
peaizariiro, YOPHINYHI (aKTH, MPABOBIIHOCHHH, IMpa-
BOTIOPSIJIOK, TIPABOIIOPYIIIEHHS 1 00pOTEOY 3 HUMH Ta X
MPO(DITAKTHKY TOIIIO.

Ixepenamu mipaBoBoi iH(popmarii € KoHcTuTymis
VYkpainu, iHON 3aKOHOAABYl 1 IMiJI3aKOHHI HOpPMATHB-
HO-TIPaBOBI aKTH, MI)KHAPOJIHI JIOTOBOPH Ta YTOJIH, HOP-
MU 1 IPUHITUITA MIXKHAPOIHOTO TpaBa, a TaKoK HEHOP-
MaTHBHI IPABOBI aKTH, IMOBIIOMJICHHS 3ac00iB MacoBOI
iH(popMalii, myOIiyHI BUCTYIH, 1HII JpKepena iHpop-
Marlii 3 IpaBOBUX ITUTaHbB’.

[IpaBoBa iH(pOpMAITisS MICTHTLCS Y TIPABOBHX 1H(OP-
MAaI[ifHUX pecypcax OpraHiB JIep)KaBHOI BN Ta Mic-
[IEBOTO CaMOBPSIyBaHHs, PeecTpax HOPMAaTHBHO-TIPA-
BOBHUX aKTiB Ta IHIMUX JIEPKABHUX PEECTPAX, & TAKOK
HeNepKaBHUX MPaBOBUX PECypcax TOIIO.

Jlessiki HayKoBIII TPOIMOHYIOTh TaKy Kiacudika-
IO TPaBOBHX IH(QOpPMAIIHHUX pecypciB y Mepexi
[HTEpHEeT: 3a HAIIIOHAILHO-TEPUTOPIAIBHOIO 03HAKOO
(HamioHaBHI Ta MIKHAPOJIHI); 3a BUJAMHU BIACHHKIB
calTy (AeprkaBHI opraHizarii, KOMepIiiiHi, rpoMan-
ChK1 00’€JTHaHHSA, OCBITHI yCTaHOBH, IIPUBATHI 0COOH
Ta 1H.); 3a Tajxy3sMU MpaBa (Teopis JepkaBH 1 Mpasa,
[IMBUIBHE TMPaBO, MPABO IHTEJIEKTyaJbHOI BIACHOCTI,
iHopmarriitHe MpaBo TOMIO); 32 XapaKTepoOM KOHTCH-
Ty (KataJord TpPaBOBHUX IOCHIIAHb, HAYKOBI ITyOIIi-
Karii, mpaBoBi 0a3u JaHWX, 30ipHUKH HOPMATHBHHX
JIOKYMEHTIB, MPOTIO3UIii IOPUANIHHUX TTOCIYT Ta iH.);
3a OXOIUICHHSM IepeadauyBaHoi aymurTopii (MikHa-
pornHi, (enepanbHi, perioHaldbHI, MICIIEBI PECYpPCH);
3a TOMYJSPHICTIO pecypcy, KITbKICTIO BiJIBIyBadiB
caiity (pefiTuarom)'’.

EdextuBHIicTh  iHPOpPMAIIHHO-TIONTYKOBOT ~ aHai-
THYHOT MPaBOBOT CHCTEMH 3aJIS)KUTh B i OCHOBHHX
XapaKTEPUCTHUK.

°TIpo indopmarito : 3akon Yrpainu Big 02.10.1992 Ne 2657-XI1. URL:
https://zakon.rada.gov.ua/laws/show/2657-12.

1 €niganosa O.B., CasenbeBa B.B. Buxopucranus Internet-pecypcis
y HiATOTOBLI MalOyTHIX IOPHCTIB Ta iX mojambLIiil IpodeciiHil Hisib-
HOCTi. Haykosuii noeisio monooi: K406 NUMAHHA CY4ACHO20 emany
peghopmyeanns cucmemu GiMYUIHAHO20 3AKOHOOA6CMEA : Marepiaan
MixHapOIHOT HAYKOBO-NIPAKTUYHOI KOH(EPEHIIT CTY/IeHTIB, aCIipaHTiB,
MOJIOZUX HayKOBILIB Ta BHKIaxadiB. M. CeBepononensk, 10-11 rpymms
2014 p. CeBepononenpk : CxiqHOyKpaTHCHKMI HalllOHAJLHUI YHIBEPCH-
TeT iMeHi Bonoaumupa ans, 2014. C. 5.
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VY HayKoOBi#i JiTeparypi aKIICHTOBAHO YBary Ha TOMY,
10 OCHOBHHMH XapaKTePHUCTUKAMH IIOIITYKOBHUX CHC-
TEM €: TOYHICTh — OCHOBHA XapaKTEPHCTHKA ITOIIYKO-
BOT CHCTEMH, SIKa BU3HAYAETHCSI PIBHEM BIIIOBIIHOCTI
3HAWICHNX JOKYMEHTIB 3alllTy KOPHCTYBada; aKTy-
ANBHICTD — HE MEHII BAKJIMBHH CKIIQIHUK ITOUIYKY, IO
XapaKTEPU3YEThCS YaCOM, KM MPOUIIOB BiJl MOMEHTY
myOITiKaIii JOKyMeHTa B Mepexi [HTepHeT, 10 3aHeceH-
HS1 HOTO /10 1HAEKCHOI 6a3u MmomrykoBoi cucremu!!.

[HII1 BYCHI HABOJSTH O1JIBII IIMPOKY CUCTEMY XapaK-
TEPUCTHK IONTYKOBOI CHCTEMH, a caMe: aKTyalbHICTb,
CBOEYACHICTh, TOBHOTA, JOCTYIHICTh, aJICKBaTHICTh
JUTSL TIPUAHSATTS BIJTIOBITHUX YIMPABIIHCHKUAX PIIICHb.
P.A. KoBasb 3a3Ha4ae, 1110 00CATH Ta 3MIiCT 1H(GOpMAITT,
oTpiOHOT cy0’€KTaM yIpaBIIiHHS, 3aJI€KaTh BiJl MaCII-
Taby ¥ BaXKIIMBOCTI YIIPABIIHCHKOTO PINICHHS, KUTBKOCTI
W XapakTepy mapameTpiB, sIKi KEPYHOTbCS Ta PEryIro-
IOThCSl B KEPOBAHIN CHCTEMI, KIJIBKOCTI BapiaHTIB MOX-
JIMBOTO CTaHy W MOBEMIHKH 00’ €KTa yIPaBIiHHS, BEIH-
YUHH Ta PI3HOMAHITHOCTI CIPHYUHIOBAHUX BHYTPIIITHIX
1 30BHINIHIX [JiH, KIJIBKOCTI Ta SKOCTI ITOKAa3HUKIB, SIKI
XapaKTepU3yIoTh Pe3yAbTaTH POOOTH CHCTEMH, CTPYK-
TYPH CHCTEMH YIIPABIIHHS W KIJIBKOCTI PIBHIB y Hili'%.

To6TO 060B’I3KOBOIO MTEPETYMOBOIO (PYHKITIOHYBaH-
Hs 1H(GOPMAIIIHO-TTONTYKOBUX CHUCTEM € HAKOITHYCHHS
HeoOX1HOT iH(popMalrlii, ToCTyN J0 SKOi 3a0e3MeUyOTh
BIJINIOBIJTHI CHCTEMH, & TaKOXX OPTaHI30BaHHA IPOIEC
B3a€MOJIIT MIXk Cy0’ €KTaMH, SIKi CTBOPIOIOTH BiJIIOBIJI-
Hy iHpopMaIlito, Ta cyd’eKTaMH, sIKi € i Crio)kKHBauaMu
(xopucTyBadaMu 1HGOPMAIITHO-TIONTYKOBUX CUCTEM).

SIk cmpaBemnMBO 3a3HAYAE 3 I[HOTO TPUBOLY
P.A. KoBanp, 3a10BOJCHHS iH(pOpPMANIHHUX TOTPEO
3aJIeKHUTh B 1H(QOPMAIIHHOTO HAIOBHEHHS U edek-
THBHOTO BHWKOPHCTAHHS TEJIEKOMYHIKAI[IHHOTO cepe-
JIOBHINIA JIJISI TPAHCIOPTyBaHHS iHpopmamii. Bono
BHU3HAYAETHCS OPTaHi3aIli€lo, 3MICTOM 1 BUKOPHCTaHHSIM
iH(hOpMAIIfHAX pecypciB ISl HAIaHHS PI3HOMAaHITHUX
MOCITYT 3 BUKOHAHHSIM BHMOT MO0 Oe3MeKkn Ta edek-
THUBHOI B3aEMOJIi1 MK Cy0’ekTamu',

Tak, popmyBaHHs IPaBOBUX 1H(DOPMAIIITHEX pecyp-
CiB, BIIACHMKaMH a00 PO3MOPSTHUKAMU SKHX € OpTaHu
JIEpYKaBHOI BJIaJIU Ta MICIIEBOTO CAaMOBPSTyBaHHS, Ta 1X
HAITOBHEHHSI 3IMCHIOETHCS y TOPSIIKY, BH3HAUCHOMY
3aKOHOJJaBCTBOM YKpaiHU.

30kpema, BIAMOBLIHO 0 cT. 5 3akoHy Ykpainu «I1po
JIOCTYTI JI0 ITyOIigHOT iHPOPMAITiiD» JOCTYII 110 iHpopMa-
11T 3a0e31Meuy€eThCsl, 30KpeMa, MUITXOM CUCTEMaTHIHOTO
Ta OMEPaTUBHOTO OINPIIONHEHHs iHQopMaii: B odi-
IIHHUX JPYKOBaHUX BUIAHHAX; Ha O(pimidiHUX BeOcaid-

' Jlymancekuii H.O., Mapkoseus O.B. Intenekryanbha cucrema
HOIIYKY Ta 30MpaHHs iHpopMamii 3 TeMaTHYHUX BeO-pecypciB. Bichux
Hayionanenozo ynisepcumemy «JIvgiécoka nonimexuikay. 2008. Ne 631.
Inpopmayitini cucmemu ma mepexci. C. 102—103.

12 Koanb P.A. IndopmauiiiHo-aHaniTuuHe 3a0e3neueHHs AisIbHOCTI
opraHiB Bnajgy : aBroped. QUC. KaHA. HAyK 3 JAEpK. YNPaBIiHHA. 3amo-
pixoks, 2008. C. 8.

13 Kosanmb P.A. TadopmariiiHo-ananiTuuHe 3a0e3MeUeH s isIBHOCTI
opraiB Bnagu : aBroped. QHC. KaHA. HAyK 3 ACP)K. YNpaBIiHHA. 3amo-
pixoks, 2008. 24 c., C. 13—-14.
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Tax y Mepexi [HTepHeT; Ha € IMHOMY JIep)KaBHOMY BeO-
MOPTaIi BIAKPUTHX JaHHX ',

Jlo my6mivHOT paBoBoi iH(opMarlii, 30KkpeMa, Hajie-
)KaTh: yCi BUAM HOPMATHBHO-TIPABOBUX aKTiB; CYHOBI
PILICHHS; BIIOMOCTI 3 JIESIKUX BHUIIB JICPYKABHUX PEeE-
cTpiB (€IMHOrO JEPKABHOTO PEECTPY IOPUIUYHUX
oci0, (i3uuHMX OCIO-MIANPUEMIIB Ta TPOMAICHKUX
(¢hopmyBaHb, [lepKaBHOTO peecTpy pedyoBUX NpaB Ha
HEepyXoMe MaifHO, €TMHOTO AEP:KaBHOTO PEECTPY aJIBO-
KaTiB TOIIO), 1HIII BiTOMOCTI, SIKi CTAHOBJISTH IMyOIIUHY
iH(pOopMaiio.

ITocranosoro Kabinery MinicTpiB Yipainu Ne 376
Bix 23 kBitHS 2001 p. 3arBepmkeno Ilopsaaok BeaeHHS
€IMHOTO IEPKABHOTO PEECTPY HOPMATHBHO-IIPABOBHX
aKTIB Ta KOPUCTYBaHHs HUM. BiamoBiaHo 1o 11iei mocra-
HOBH iH(oOpMalis 3 iHdopmariitHoro ¢Goumy Peectpy
€ yOnivyHO0 1HpOopMaITiero y GOopMi BIAKPUTUX AHHX.
[adopmariiiamii ponx Peectpy — crieriaibHO cTBOpeHa
JUTS HaJTaHHS ITHPOKOMY KOJTy KOPHCTYBadiB iHPpOpMAITii
3 Peectpy koM torepHa iHopMariiitna cucrema y dop-
Mi OKpeMoi 0a3u JJaHMX, B sKii 30epiraroThbes KOIii eTa-
JIOHHUX TEKCTIB HOPMATHBHO-IIPABOBHX aKTiB'’.

B ocobnmBoMy mOpsaKy Ha/la€Thest JOCTYII JI0 Cy/I0-
BUX pillIeHb, AKUH 3a0e31euyeThes BiAMOBIAHO 10 3aK0-
Hy Ykpainu «IIpo noctyn 10 cynoBHX pillieHb». 30Kpe-
Ma, 4. 2 CT. 2 11bOro 3aKOHY BU3HAYEHO, L0 BCI CYHOBI
pillIeHHS € BIAKPUTUMHU Ta MiAJISATal0Th OMPUITIOAHCHHIO
B €JIEKTPOHHIHN (hOpMi HE Ti3Hillle HACTYITHOTO JHS MiCIs
ix BurotoBneHHs 1 mianucanHs. CT. 3 3akoHy BU3HAYae,
IO TSl TOCTYITy 0 CYIOBHX PillICHb CYyMiB 3arajbHOI
ropucauknii Jlep:xaBHa cygoBa aaMiHicTpamis Ykpai-
HU 3a0e3medye BeJeHHsT €ANHOTO IEPKABHOTO PEECTPY
CYIOBHUX pilieHb ®.

3aKOHOIABCTBOM TaKOK YPETYIHOBAHO IHTAHHS
JOCTyIy 70 iH(opMarlii, o MICTHTLCS B IHIIUX Jep-
JKaBHUX PEECTpax, MOCTYI IO SKUX MOKHA OTPHMATH

" TIpo nmoctyn mo ny6Gmiuxoi indopmauii : 3akon VkpaiHu Bia
13.01.2011 Ne2939-VI. URL: https://zakon.rada.gov.ua/laws/show/2939-
17.

'S Tpo 3arBep/keHHst Ilopsiiky BeaeHHs €IMHOTO JIEPXKaBHOTO pee-
CTpy HOPMATHBHO-IIPABOBHX aKTiB Ta KOpuCTyBaHHs HUM : [locraHosa
Kab6inery MinictpiB Ykpainu Bix 23.04.2001 Ne 376. URL: https:/
zakon.rada.gov.ua/laws/show/376-2001-m.

1°TIpo KOCTYI 10 CyIOBHX pillieHsb : 3akoH Ykpainn Big22.12.2005 Ne3262-
IV. URL: https://zakon.rada.gov.ua/laws/show/3262-15; Tlpo 3arBep-
mokeHHst [Iopsiiky HajaHHs BioMOCTe# 3 €AMHOTO JIep)KaBHOTO PEeCTpy
FOPUIMYHUX OCi0, (Bi3HIHUX 0CIO-TMIANPHEMIIB Ta IPOMAICEKUX Gopmy-
BaHb : Haxa3 Minictepcrsa roctunii Ykpainu Big 10.06.2016 Ne 1657/5.
URL:  https://zakon.rada.gov.ua/laws/show/z0839-16?lang=ru;  Ilpo
3arBepukeHHst [lopsiaky BexeHHs JIep)kaBHOTO 3€MENIBHOTO KagacTpy :
IMocranosa Kabinery MinictpiB Yipainu Bix 17.10.2012 Ne 1051. URL:
https://zakon.rada.gov.ua/laws/show/1051-2012-%D0%BF; TIpo €nu-
HHUI Jep)KaBHHI neMorpadivHuil peecTp Ta TOKYMEHTH, LIO MiATBEp-
JUKYIOTh TPOMAJISIHCTBO YKpaiHH, IOCBiUyIOTh 0c0o0y 4M 1 Creriaib-
Huil craryc : 3akoH Ykpainu Big 20.11.2012 Ne 5492-VI. URL: http:/
zakon3.rada.gov.ua/laws/show/5492-17; TIpo 3arBepikenHs Ilopsiaky
BeneHHss €auHOro peectpy HortapiyciB : Hakasz MinicTepcerBa rocTuiii
Vkpainu Big 13.10.2010 Ne 2501/5. URL: http://zakon3.rada.gov.ua/laws/
show/z0926-10; ITpo 3arBepuxenns [Tonoxenns npo Cria kOB peectp :
Haka3 Minictepcrsa roctunii Yipainu Bixg 07.07.2011 Ne 1810/5. URL:
http://zakon3.rada.gov.ua/laws/show/z0831-11;  Ilpo  3arBepmKeHHs
TTosoxeHHsT PO MOPSIIOK BEICHHS €IMHOTO PeecTpy JOCYLOBHX PO3-
crnigyBanb : Haka3 [enepansroro npokypopa Ykpainu Big 06.04.2016 p.
Ne 139. URL: http://zakon2.rada.gov.ua/laws/show/z0680-16.
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Ha OQIIIHUX caliTax BIAMOBIIHUX PO3MOPSTHUKIB pee-
cTpiB (OpraHiB nep>kaBHOI By a00 1HIINX Cy0’€KTIB
JIepKaBHOI peecTpaitii) a0 depes MmoLryKoBi cucTeMu'”’.
Kpim Toro, mpaBoBa iH(opmalisi MOkKe MICTUTHChH
y pI3HHX HAyKOBHX Ta AHANITHYHHX CTATTSIX, CTaTHC-
TUYHUX pecypcax, ONIAax Ta HOBHHAX, PO3MIMICHUX
Ha BeOcaliTax, y TOMy 9HCII caifTax iHpopMariiifHo-mo-
IIYKOBOI aHATITUYHOI IPAaBOBOI CHCTEMH TOIIO.

BucnoBkn

Ha mizcTaBi mpoBeeHOro y 1iif CTaTTi HayKOBO-IIpa-
BOBOT'O aHAJII3y MOYKHA 3pOOUTH TaKi BUCHOBKH.

[HdopmariliHo-TIoNTyKOBa cHCcTEMa — IIe CIIelialib-
HUH MPOrpaMHUl IHCTPYMEHT, IKHI yTBOPEHUH 3 METOFO
3aJI0BOJICHHS 1H(OPMAIITHUX TOTPeO JIFOMUHU Y PI3HUX
cthepax npodeciiiHoi Ta 1HIIOI coliadbHOT MiSITBHOCTI,
(GYHKITIOHATBHUM MPU3HAYCHHSIM SIKOTO € 3a0€3IeUeHHSI
nonryKky ingopmarii, o 3HAXOAUTHCS B IH(pOpMAIii-
HO-TEJICKOMYHIKAIIWHIN cUCTeM1 y TeCTOBIH, rpadiuHiit
a00 1HIIIN JOCTYIHIH U 34UTYyBaHHS (hopMi.

IndopmaniitHo-monrykoBa  aHAJNITUYHA  IIPaBOBA
cucTeMa — e elleMeHT iH(OopMaliifHO-aHATITHYHOTO
3a0e3MeueHHs] JISUTbHOCTI OpraHiB Jep)KaBHOI Bia-
JIA, MICIIEBOTO CaMOBpsAyBaHHs, (DI3UUHUX Ta IOPH-
JUYHUX OCi0, THIIUX CyO’ €KTIB, 32 JOMOMOTOK SKOTO
3a0e3MeuyeThesl TOCTYN 0 MpaBoBoi iHpopmarii, 1m0
MICTHUTbCA y IPaBOBUX 1H(OpMAIIHUX pecypcax opra-
HIB Jep>KaBHOI BIAJHM Ta MICIIEBOTO CaMOBPSIYBaHHS,
peecTpax HOPMATHBHO-TIPABOBHUX aKTIB Ta 1HINUX Jiep-
KaABHHX PEECTPax, HEJCPKABHUX MPABOBUX pecypcax,
a TaKOX SIKa JOAATKOBO MAa€ aHATITHYHI (DYHKI[IOHAIBHI
MOXKIIBOCTI, 30KpeMa: MMONIYK 3alIUTYBAHOI Ta IOB’s13a-
HOT 3 Her iH(OopMaIlii, TOMYK Ta MOPIBHSIHHS PiI3HUX
Bepciii (pemakiniif) TOKyMEHTOBaHOI iHPOpMaIlii, OTpu-
MaHHS iH(opMmanii mpo aBTOpa AOKYMEHTa, dac HOro
CTBOPEHHSA, CTPYKTYPY IOKYMEHTa, MOXJIUBICTH IpPO-
BEJICHHS CTAaTHCTHYHOTO aHANi3y iH(popMamiiHoi 6a3u
y MIEBHOMY pO3pi3i TOIIIO.

3HavyeHHs 1H(OPMAIIIHO-TIONTYKOBOT aHATITHYHOT
IIPAaBOBOI CUCTEMHU IOJATa€ y TOMY, L0 3a ii JIOIOMO-
roro 3a0e3MevyyeThCsl OMEepPaTUBHUM, TOYHHUN TOIIYK
aKTyanpHOI TpaBoBOi iH(oOpMaIii, sKa 3HAXOTUTHCS
B iH(OpMaIIITHO-TEJICKOMYHIKAIIIMHUX CHCTEMax, II0
CHpHsi€, TOMOBHUM YHMHOM, 33/I0BOJICHHIO iH(OpMaini-
HUX MOTPeO JIOANHYU y pi3HUX chepax sk npodeciitHoi,
Tax 1 1HIIOT COIIAJIbHOT MisTLHOCTI, a TAKOXK JIJISI JIOT14-
HOT, clcTeMHOi a00 IHIIOI aHAMITHYHOI OOPOOKH BiJ-
MOB1THOT TH(OPMAITii 3 METO TPUUHATTS €(PEKTHBHUX
YIpaBiIiH CHKHUX pillleHb, peaji3amii 3aBJaHb HayKOBOI
a60 1HII0T TBOPUOI AISIBHOCTI.

"TIpo €uunii gepkaBHUN JeMorpadidHuil peecTp Ta AOKYMEHTH,
[0 MiATBEPMXKYIOTh TPOMAISHCTBO YKpaiHH, MOCBIIUYIOTH 0CO0y uH
i cmemianbHUM craryc : 3akoH Ykpaimm Bing 20.11.2012 Ne 5492-VI.
URL: http://zakon3.rada.gov.ua/laws/show/5492-17; I1po 3aTBepmKeHH
TTonoxeHHs! PO MOPSAIOK BeIeHHsT CIMHOTO PEEcTpy JIOCYAOBUX PO3-
cinigyBanb : Haka3 I'enepanbroro npokypopa Ykpainu Big 06.04.2016 p.
Ne 139. URL: http://zakon2.rada.gov.ua/laws/show/z0680-16.
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To the issue of ideological component of Ukrainian municipal legislation’s systematization

Holovko Kateryna

Candidate of Law Science,

Associate Ph.D. Student of the Department of Constitutional Law and Comparative Law
of Uzhhorod National University, Ukraine

The article states that the municipal legislation of Ukraine has already passed the period of its formation, which
means that the thesis about the absence of the need for systematization due to the “revolutionary” transformations was
relevant to the municipal legislation of Ukraine approximately during the first decade after the declaration of independ-
ence, but not now. However, the level of its systematization remains low, which makes the question of the ideological
component of the improvement vital. The absence of political will in this area is evidenced by the provisions of concep-
tual documents on the reform of local self-government, which were adopted during the period of Ukraine’s existence as
an independent state by the central government bodies. The article analyzed Concept of Administrative Reform 1998,
Concept of State Regional Policy 2001, Concept of Amendments to the Laws of Ukraine “On Local Self-Government
in Ukraine” and “On Local State Administrations” 2001, Concept of Local Government Reform 2009 and Concept
of reforming local self-government and the territorial organization of power in Ukraine 2014. It is summarized that
none of the concepts contain provisions on the systematization of the municipal legislation of Ukraine, and some even
suggest not to decrease, but to increase in the number of relevant normative municipal acts.
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Tonoexo Kamepuna Bonooumupiena
Kanouoam 1opuoudHux Hayx,

noutykay xageopu KOHCmumyyitiHoeo npaga ma nopieHsAIbHO20 NPA8O3HAECEA
Yorceopoocvrozo nayionanvroeo ynisepcumemy, Yrkpaina

AKTyaJbHiCTh TeMU JAOCTi>KEHHS TIOJISITAE Y TOMY,
0 Ha CyYacCHOMY €Tall piBeHb CHCTEMAaTH30BaHOCTI
MYHIITUITaJIbHOTO 3aKOHOMABCTBA YKPAiHU 3aJIUIIAETHCS
JIOBOJII HU3BKWM, II0 HE MOXKE HE YIOBUIBHIOBATH YJIO-
CKOHAJICHHSI MYHIIMTIAILHOTO 3aKOHOAaBCTBA Ta IIOJIeT-
IIyBaTH TIPaBO3aCTOCYBAHHS y Il cdepi, apKe «cHc-
TEMaTH3allis 3aKOHOIABCTBA € OJHHUM 3 JIOOpE BiJIOMHX
Ta TaKuX, IO JIOCHTh aKTUBHO 3aCTOCOBYIOThLCS Ha MPaK-
THIIl, COCOOIB MiJIBUIICHHS €(QEKTUBHOCTI TPaBOBOTO
PETYIIOBaHHSI, YIOCKOHAJICHHS 3MICTy 1 (OpMH YMHHOTO
3aKOHOJIABCTBA 32 OJJHOYACHOTO 3a0e3TeUeHHsI 3py9IHOC-
Ti OO BUKOPHCTAHHS Y TPaBO3aCTOCOBHIM JisITBHOCTI.
CuctemMaru3ariis — Iporiec, Mo BUKITHKAETHCS TIOCTIHHAM
PO3BHTKOM CHCTEMH TIpaBa i 3aKOHOJABCTBA. Y 3B’SI3KY
3 HEYXWJIBHUM 301JBIICHHSAM YHCIIa HOPMATHBHUX Ipa-
BOBHX aKTiB, [0 HEMUHYYE CYIIPOBOKYIOTh HAPOCTAH-
HS TIPOTUPIY MK HUMH, CHCTEMAaTH3allisl 3aKOHO/IABCTBA
MOCTa€ K Taka, MO € 00 €KTUBHO HEOOXIIHOK Y pasi
3IIHCHEHHS 3aKOHOTBOPYOT JASITBHOCTI SIK 3aKOHOMIPHHIN
eTarl y PO3BHUTKY 3aKOHOIABCTBAY .

BkaszaHne mpakTh4HE 3aBIAHHS MOTpeOye TEOpeTHY-
HOTO CYNPOBOKEHHS JUIS CBOTO YCITIIITHOTO BUPIMICHHSI.

CTtyninb JociigxeHHs NpoodjaeMu
[Ipobnemu, TOB’sA3aHI 3 YIOCKOHAJICHHSM MYHIITH-

MaJBHOTO 3aKOHOJIABCTBA YKpaiHU, JOCITIKYBAIH TaKi
BiloMi QaxiBii y mid cdepi, sk: M.O. Baiimypatos,

"Urnarbesa U.A. Teopus U MpakTHKa CHCTEMATH3AIUH YKOJIOTHIECKOTO
3akoHoaTebcTBa Poccun. Mocksa : M3marensctBo MI'Y, 2007. C. 8.
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O.B. baranos, I1.M. JIro6uenko, H.B. Mimuna, igmmi? *
OjHaK BOHHM HE MPHUIIISUIM YBardH NMUTAHHSM CHCTe-
MaTu3aiii MyHIIUNAIFHOTO 3aKOHOJABCTBA YKpaiHU
3arajioM Ta 1JIeOJIOTIYHOMY CKJIAJTHUKY CHCTEMaTh3aIlii
MYHIIATIATBHOTO 3aKOHOJIABCTBA YKpalHH 30Kpema.
TakuM YUHOM, BHSBIICHO NIPOTAJIMHY Y JOKTPHHAIBHHUX
JIOCITIJDKEHHSIX, sIKa MTOTpeOye CBOTO 3aIIOBHEHHSI.

MeTo¥0 CTATTI € aHaJI3 MOJIOKEHD KOHIETITYaJIbHIX
JIOKYMEHTIB TIpo peopMy MiCIIEBOTO CAMOBPSTyBaHHS
PO YIOCKOHAJICHHS, Y T.4. CHCTEMATH3aIlll0 MYHIIIHU-
MMaJIBHOTO 3aKOHOAABCTBA YKpPAiHU.

Buxnan ocHoBHOro Mmartepiay

M.M. MapueHKo 3ayBa)KuB, IO «y PI3HI Nepioan
JKUTTS JIepKaBu Torpeba y cUcTeMarH3ailii 3aKoHO-
JaBcTBa OyBae pi3zHa. KoM HaKOMHYYETHCS MPOTITOM
0ararboX POKIB BEITHKHI 0OCST HOPMAaTHBHO-TIPABOBO-
ro Marepiairy, KOJIM JIi€ 3HaYHa KUTbKICTh HOPMATHBHHUX
aKTIB, MPUHHATHX B Pi3HI MIEPIOIN KUTTS JICPHKABH, 1 IO
TOTO X TaKUX, 10 MEPEKPHBAIOTh OAWH OIHOTO, IO
JIIOTh B yCiUeHOMY 00cs31 200 TPOCTO 3aCTapisiuX, 10
(aKTUYHO BTPATHIIM YHHHICTH, CHCTEMATH3aIlisl 3aKOHO-
JIAaBCTBa 0CcOOJIMBO HeoOXinHa. B ymoBax ke cyTTeBOI

2 Mimmura H.B. KonctutyriiiiHa periaMeHTarisi MiCI[eBOTO CaMOBpsI-
JIyBaHHS B YKpaiHI: Cy4acHICTb Ta nepcnekTuBu. [1yoniune npaso. 2015.
Ne 3. C. 66-71.

3 Mimmna H. «Kozmexe 3e0pu» sk MozielibHa cxeMa iHKOpopallii €Bpo-
NEeHCHKUX CTAaHIAPTIB TIpaB JIONUHH. AKmyanvhi npobnemu npagos-
Hascmea : HaykoBuil 30ipuuk FO® THEY. Tepuomnins : Bekrop, 2013.
Bum. 3. C. 113-120.
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JIOMKH, PEBOJFOIIITHOTO NIEPETBOPSHHS IPABOBOT CHUCTE-
MH, KOJIH CKaCOBYIOTh CYIUIbHI HOPMATHBHI OJIOKH, SIKi
PETYIIOIOTh BIDKUBAIOUi, MO MiJIATAIOTh CYTTEBOMY
pedopMyBaHHIO BITHOCWH, KOJH, 3a CYTHICTIO CIIpa-
BH, CTBOPIOETHCS SIKICHO HOBa CYCIIJIHbHO-CKOHOMIYHA
cHCTEMa, sIKa 00’ EKTUBHO BHMAra€ OHOBJIEHHMX 3aKOHIB,
CUCTEeMaTH3allis 3aKOHOIABCTBA HAue BiIXOJUTh HA JIPY-
ruil 1wian»®. 3aCTOCOBYIOYH II€ TBEPIUKEHHSI CTOCOBHO
MYHIIHIIATBHOTO 3aKOHOAABCTBA YKpalHH, CIIiJ 3a3Ha-
YUTH, TI0 BOHO BXE MPOMILIO Tepios cBOro (opmy-
BaHHS Ta CTAHOBJICHHS, a OTXKE, Te3a PO BIJICYTHICTh
HEOOXIJTHOCTI CHCTeMAaTH3allil BHACIIIOK MPOBEICHHS
«PEBOJIOIIHUX» ITEPETBOPEHB Oyiia aKTyaIbHOFO 010
MYHIIHUIIATBHOTO 3aKOHOJABCTBA YKpPaiHW MPHOIH3HO
MIPOTSITOM TEPIIOTO JECATUPIUYS TICIIST TPOTOIOIICHHS
HE3aJIS)KHOCT1 KpaiHu, aje He HWHI, KOJIH B1JIOYBa€Th-
csl IOTO YJIOCKOHAJICHHSI, ajie aXK HisK He (GOopMyBaHHSI
Ta CTAaHOBIICHHS.

BaxnuBicTh cucTeMaTH3allii BaKKO IEPEOIIHUTH,
KOJIM HMJIEThCSI TIPO OJMH 31 CIOCOOIB YITOCKOHAJICHHS
3aKOHOJ/IaBCTBA. SIK BIIyYHO 3a3HAYAIOTh BUCHI, «y TeOpii
TpaBa TiJI YIOCKOHAJICHHSIM 3aKOHOJIABCTBA PO3YMIIOTh
MIEBHY JISIBHICTD JiepKaBu (B 0c001 11 KOMIIETEHTHHX
OpTaHiB), CIpPSIMOBaHy Ha OHOBJICHHS 3aKOHOJABCTBA
BIJIMOBIIHO JIO TIONEPEIHLO BHUIMpAIboBaHOI (BCTa-
HOBJICHO{) MOZEI, 0 BU3HAETHCS 3aKOHOIABIIEM IS
TaKHUX COI[aJbHUX YMOB OIITHMAIbHOIO °.

Le TBepKeHHSI pOOUTH aKTyaJIbHUM ITUTAHHS 171€0-
JIOTIYHOTO CKJIQJHUKA YIOCKOHAICHHS, 30KpeMa CHCTe-
MaTu3alii 3akoHomaBcTBa. JIOCIITHUKY CHCTeMaTH3aIii
3aKOHOJIaBCTBA ITiIKPECITIOIOTh, IO «Oe3IMepeyHo, MOX-
JIUBI 3ayBa)KCHHS: MOBJISIB, CUCTEMAaTH3AIlisl — JlisiiIb-
HICTB CyTO IOpHIMYHA, HE MOXKHA MPUBHOCUTH 1O HeEl
17ICOJIOTIYHMIA ACTIEKT. 3 UM MOXKHA TIOTOJTUTHCh Y CEH-
cl 3MICTy pe3yibTarTy cucTeMaru3allii, o0 BoHa Oyia
MIPOBEJCHA Y CTPOK, HE JTOCHUTH IPOCTO TOJIITHYHOI 3T0-
T y cycnibeTBi. [ToTpibeH meBHUit «ImopuBy, 1110 opra-
HI3YETHCS JIEPIKABOIO: YMOBHO KaXKy4H, CHCTEMATU3aIis
HEe MO)Kke OyTH 3/1iiiCHEeHa y BIIPUBI BiJI 3araJIbHOTO TIiJI-
oMy <...> IEpIKaBHOCTI»®.

CJIi TOTOANTHCE 3 IIMMHU apTyMEHTaMH.

BapTo Takox 3ayBa)KuTH, 1110 HUHI B YKpaiHi Opakye
TTOJIITHYHOT BOJII, KOJIM HAETHCS TPO CHCTEMATH3AIlII0
MYHIIHIIATBHOTO 3aKOHOIABCTBA. [1po 11e cBiquaTh KOH-
[ENTyaJIbHI JOKYMEHTH PO pe(opMy MicIIEBOTO caMo-
BPSAYBaHHSI, SIKI PUHAMAITUCH TIPOTATOM TIEPioy iCHY-
BaHHS YKpalHU SIK HE3AJIEIKHOI IePHKABH HEHTPATbHUMH
OpraHaMH JIepXKaBHOI BJIaIH.

[Tepmum TakuM JokymMeHTOM € KoHIemis aamini-
CTpaTHBHOI pehopMu, 3aTBep/KeHa Ykazom [Ipe3uneH-
ta Ykpainu Big 22 numHsa 1998 p. Hespaxarouw Ha ii
Ha3By, y HIH WIUIOCSA HE TIJIBKHU MPO aJMIiHICTPATHBHY,

4 O06uast Teopust TOCYAApCTBa U NpaBa. AKaJEMHYECKHI KypC B TPeX
Tomax / oTB. pex. M.H. Mapuenko. 3-e u3z., nepepa6. u gom. T. 2. IIpaso.
Mocksa : Hopma, 2007. C. 624.

5 PoraneBa I'A. Teoperudeckre BOIPOCHI KOAU(PHUKALNU TPYIOBOTO
3aKOHOJIATENIbCTBA | JIUCC. ... KaH/. Iopua. Hayk. Mocksa, 1984. C. 19.

¢ CuBnuknii B.A. IIpoGiembl ciucTeMaTu3aliu npaBoBbIX HOPM B Poc-
cuiickoit @eneparyu. Mocksa : «Popmyina [Ipasay, 2007. C. 22.

14

To the issue of ideological component of Ukrainian municipal...

ajie ¥ Ipo MyHIIHIIAIBHY pedopMy, sika po3TiIsaaiach
SIK CKIIQTHUK pedopmu aaminicTparuBHOI. [1po e cBia-
9uTh Taka (pasza: «Jlus ToCSTHEHHSI METH aJIMiHICTpa-
TUBHOI peopMu B X011 11 TpoBeIeHHS Ma€e OyTH PO3B’s-
3aHO HU3KY 3aBIAHb:

— (dopmyBaHHs e(heKTUBHOI OpraHi3allii BUKOHAB-
401 BIIaJIM SIK Ha IIEHTPAIBHOMY, TaK 1 Ha MICIIEBOMY PiB-
HSX YIPaBITiHHS;

— (dopmyBaHHS Cyd4acHOL
CaMOBPSIIYBaHHSD. ..

[Tpote y Konremnii xoua i 3raiye€Thcsi HEOOX1THICTh
crcTeMaru3aliii BiAmoBiAHOTO 3aKOHOAABCTBA, OJHAK HE
MYHIIUATIATBHOTO 1 HABITh HE KOHCTHUTYIIHHOTO, a JIUIIEe
aaMiricTpatuBHOro. CiliJl MAKPECIUTH, MO CHUCTEMa-
TH3allii aJMIHICTPATUBHOTO 3aKOHOJABCTBA IPHIiIC-
HO JIOBOJII 3HAYHY yBary, Ii¢ MUTaHHS PO3KPHUTO XOdua
1 CTHCIIO, aJIe HE TIOBEPXHEBO.

[To-mepme, 3a3Ha4deHO, IO «E(EKTHBHE IIPABOBE
CYIIPOBO/DKCHHS aJIMIHICTPATUBHOI pedopMH  Tepe-
Oavae mMomajbIly CHCTEMATH3AIlil0 aJIMIHICTPATHBHOTO
3aKOHOJIaBCTBA HAcaMmIlepeN IIISIXoM Horo kKoaudika-
ii» 8, 0TKe, BU3HAUEHO MPIOPUTETHY (HOPMY CHCTEMa-
TH3aIlii aJIMIHICTPATUBHOTO 3aKOHO/IABCTBA.

[To-npyre, KOHCTATOBAaHO, IO «OCKIJIBKU 3IIHCHUTH
KoZM(iKAIiF0 HOPM aJMiIHICTPATUBHOTO 3aKOHO/IaBCTBA
OJTHOYACHO 1 B OJHOMY akTi 00’€KTHBHO HEMOKJIHBO,
JIOIJIBHO 3IHCHUTH TOETAIHY KOIU(IKAIo 32 OKpe-
MHUMH cepamMul Ta IHCTUTYTaMHU aJIMiHICTPaTHBHO-TIpa-
BOBOTO PETyITOBaHHs. KoyKHMI eTarl I[b0ro Mporiecy Mae
3aBEpIIIYBATHCS MiJITOTOBKOI OKPEMHX YaCTHH MaiOyT-
HBOTO Y3araJIbHIOIOYOTO AJIMiIHICTPATHBHOTO KOJCKCY
VYkpaiHu y BUDISA/ BUITOBIIHUX TOMIB (200 «KHHIY),
0 MYCSTh MaTH KOAM(DIKOBaHHN XapakTep 1 MOXYTh
HaszuBarucs BiamoBigHUMHU «Komekcamm». OpieHTOB-
Ha CTPYKTypa (3 ypaxyBaHHIM YeproBOCTI TPUIHSITTS)
AJIMIHICTPATHBHOTO KOJICKCY MAa€ BKITFOYATH:

1) Konekc mpo aaMiHICTpaTUBHI POCTYIIKH;

2) AIMIHICTpaTHBHO-TIPOIIECYaTbHHIIA KOJCKC;

3) AnMiHICTpaTHBHO-TIPOIETYPHUI (porremy-
paTbHUI) KOJIEKC;

4) Kojekce 3arajbHUX TPABHJ MOBEIIHKU JEpKaB-
HUX CIIy’)KOOBIIIB, a TaKOXK JEsKi iHII KoaU(iKoBaHI
aKTH.

binmbir neranbHe OOTPYHTYBaHHS CTPYKTYpPH AJIMi-
HICTPAaTHBHOTO KOJIEKCY, ETAIHOCTI HOro po3poOKu
W TpHUHATTS TOTpeOye TMIATOTOBKA OKPEMOl HayKo-
BO-TIPAKTHYHOT KOHIIEIIIT 3 IIMX TATAHbBY’.

Ha »anp, cucremarn3allii MyHIIMIIATBHOTO 3aKOHO-
JIABCTBa aHAJOTiyHOI yBaru y Konrmemnmii ajaMiHicTpa-
TtuBHOI pedopmu 1998 p. He IpHIIICHO.

CUCTEMH MICLIEBOTO

7 Konreniist aamiHicTparuBHOi pedopmu B YKpaiHi : 3aTBep/pKeHa
Vkazom Ilpesunenta VYipainm Big 22 mummast 1998 p. URL: http:/
zakon3.rada.gov.ua/laws/show/810/98.

8 KoHueniist aaminicrparuBuoi pedopmu B VKpaiHi : 3arBepiykeHa
Vkazom Ilpesnnenta VYipainm Big 22 mumas 1998 p. URL: http:/
zakon3.rada.gov.ua/laws/show/810/98.

° Konreniist aamiHicTparuBHOi pedopmu B YKpaiHi : 3aTBep/pKeHa
Vkazom Ilpesunenta VYipainm Big 22 mummust 1998 p. URL: http:/
zakon3.rada.gov.ua/laws/show/810/98.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE



Holovko Kateryna

HactymHum — cTpaTeriyHUM — JTIOKyMEHTOM,  SIKHi
nepedadaB HEOOX1THICTh MTOIAJIBIIOTO YIOCKOHAICHHS
MYHIIHUIIATBHOTO 3aKOHOAAaBCTBa YKpainu, ctaia KoH-
LSS Iep>KaBHOT peTioHaILHOT MOJIITHKH, 3aTBEPJIKE-
Ha Yka3om [Ipesunenra Ykpainu Big 25 TpaBus 2001 p.
V Hili B3araii He 3raJlye€ThCs PO CUCTEMATH3AIIIFO 3aK0-
HOJIABCTBA, MPOTE HIEThCS MPO HEOOXIAHICThH MOJIATb-
IIOTO YIOCKOHAJICHHS JISTKAX KOTU(PIKOBAHUX aKTIB
Ta MPOCTHX 3aKOHIB YKpaiHW: BCTaHOBJICHO, IO pea-
mizanis ependadenux Konmermniiero nepaBHOI perio-
HaipHOT Motk 2001 p. 3aBoaHp «mependadaeThes
y bromxetHomy Ta IlomatkoBomy Konmekcax YKpaiHu,
LUIIXOM ITIATOTOBKM Ta BHECEHHS BIAMOBIIHUX 3MiH
10 3aKkoHIB Ykpainu «[Ipo mepikaBHE NMPOTHO3yBaHHS
Ta PO3pOOJICHHS TPOrpaM eKOHOMIYHOTO 1 COIIaIbHOTO
pO3BUTKY YKpainu», «lIpo MiciieBe camOBpsTyBaHHS
B YkpaiHi», «IIpo MicieBi jaepkaBHI aaMiHICTparii»,
«IIpo ocHOBH MiCTOOYAyBaHHs», THIIUX aKTiB 3aKOHO-
naBcTBay'C.

XpOHOJIOTIYHO HACTYIHHM JOKYMEHTOM 3 YHC-
J1a a"ainzoBaHux € KOHIEmisa 1Moo BHECEHHS 3MiH
1o 3akoHIB Ykpaiau «[Ipo micrieBe camMOBpsiTyBaHHS
B YkpaiHi» Ta «IIpo micieBi gepkaBHi aaMiHiCTpaIlii»
2001 p., cxBaieHa po3nopspkeHHsM KaGinety MiHi-
cTpiB Ykpainu Big 1 Gepesns 2001 p. Sk i y mome-
penniit Konmeniii, y mpoMy JOKYMEHTI HE WIEThCA
PO CHUCTEMAaTH3aIlil0 3aKOHOJABCTBA, OJHAK 3HAYHA
yBara TpHJiJIeHa KOHKPETHHM IPOTIO3HIISAM MO0
YIIOCKOHAJICHHSI 3MICTY TaKOTO KOJH(DIKOBAHOTO 3aKO-
HY, sk 3akoH «[Ipo MiciieBe caMoBpsiAyBaHHsS B YKpa-
fHi. 30KpeMa 3a3HA4YCHO: «IIPAKTHKA 3aCTOCYBaHHS
3akony VYkpainu «lIpo MicieBe caMOBpsyBaHHS
B YKpaiHi» CBIJYHTH PO HASIBHICTh HEBPETYIHOBAHUX
MMATaHb Y 3aKOHOJIABCTBI IIPO MiCIIEBE CAaMOBPSITYBaH-
Hsl. Y 3B’SI3KY 3 IIUM MIPOTIOHY€ETHCS JOTIOBHUTH 3aKOH
HOpMaMH 00!

— THMYacOBOTO BHMKOHAHHSI 00OB’SI3KIB CLIILCHKOTO,
CEITMIIHOTO, MICBKOTO TOJIOBH Y pa3i HOTO THMYacoBOT
BIJICYTHOCTI Y¥ HEMOXKJIMBOCTI 3/IIHCHEHHS] HUM TIOBHO-
Ba)KEHB CLIBCHKOTO, CEJTUIIIHOTO, MICHKOTO TOJIOBH;

— BHKOHaHHS 00O0B’SI3KIB CIJIBCHKOIO, CEIHUIIHOTO,
MICBKOTO TOJIOBH y Pa3l HEOOpaHHS TAKOTro TOJIOBH abo
SIKIIIO CUTBCHKHIM, CETTUITHUE, MICBKHI TOJIOBA MPOTATOM
Micss 3 THS HaOyTTS TIOBHOBa)KCHb HE TIPHCTYIHB J0
BUKOHAHHS 000B’SI3KIB;

— TIpU3HAYEHHS OCOOH, SIK& THMYACOBO BUKOHYE
000B’SI3KH CIIILCHKOTO, CEJUIIHOIO0, MICBKOIO TOJIOBH,
Y pasi JOCTPOKOBOTO MPHUITMHEHHS TTOBHOBAKCHD CiJThb-
CHKOT0, CEJIMILHOIO, MiCBKOI'O TOJIOBUY...!!

Curij Takox 3BepHYTH yBary Ha Konremiiro pedop-
MH MICIICBOTO CaMOBPSITyBaHHS, CXBaJICHY pO3IOpS-
JokeHHsM KaGinety MinicTpiB Ykpainu Big 29 -

10 KoHueruist JiepkaBHOi perioHaJbHOI ITOJNITHKA 3aTBep/KeHa
Vkazom Ilpesugenra Ykpainu Big 25 tpasus 2001 p. URL: http:/
zakon(.rada.gov.ua/laws/show/341/2001.

' KoHIeriist 11010 BHECEHHsI 3MiH 10 3akoHiB Ykpainu «IIpo miciese
caMOBpsiyBaHHs B YKpaiHi» Ta «[Ipo MicueBi epikaBHi agMiHiCTpamii» :
cxBasieHa po3nopsukeHHsaM Kabinety MinicTpiB Ykpainu Bix 1 Gepesns
2001 p. URL: http://zakon0.rada.gov.ua/laws/show/69-2001-p.
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Hs 2009 p. (HuHI BrparWia duHHICTH). Y Konnenil
2009 p. He HIIIOCS MPO CHCTEMATU3AIIIF0 MYHIIUITAITb-
HOTO 3aKOHOABCTBA Ta (PaKTHYHO JInIIe OyJIo 3a3Haue-
HO TIPO CXBaJICHHS po3poodiieHoi Minperionoymom KoH-
renii peopMu MiCIIEBOTO CAMOBPSIAYBaHHS 2.

Hapermri, HaliOinbI Cy4acHOIO 3 YKclia aHai30Ba-
HUX JOKyMeHTiB € KoHrmemniis pedopMyBaHHs Miclie-
BOTO CaMOBPSIyBaHHsI Ta TEPUTOPIaIbHOI OpraHizaril
BJIaJI B YKpaiHi, CXBaJieHa po3nopspkeHHsIM KabineTy
MinictpiB Ykpainu Bix 1 kitHsa 2014 p. ¥ npomy J0Ky-
MEHTI TaKOX HE HAEThCSA PO CHUCTEMATH3AIlil0 MyHi-
IIUTNAIEHOTO 3aKOHOAABCTBA YKpaiHW, alie MPHIIJICHO
3HAUHy yBary IONAJBIIOMY YIOCKOHAJICHHIO MYHIITH-
MaIFHOTO 3aKOHO/aBCcTBa. Beranomneno, mo Konrmern-
st 2014 p. peamnizyeThCs IBOMa eTallaMu; APYTHH eTan
nepeadavae MpaKTHYHY peaizallilo HOPMAaTHBHO-TIpa-
BOBHUX aKTiB, MIPUUHATUX Ta/ a00 3MIHEHUX Ta JIOTIOB-
HEHUX Ha repiioMy etarri. «Ha nepmomy miaroropaomy
erami (2014 pik) nepenbadaeThes:

— Yy IepIIoYeproBoMy MOPSAKY BHecTH 1m0 KoH-
CTUTYIIT YKpalHHU 3MIiHM IIOJI0 YTBOPEHHS BUKOHABYHX
OpraHiB OOJIJaCHHX 1 pAOHHMX PaJl Ta PO3IOJILTY TOBHO-
Ba)KE€Hb MK HUMU;

— PpO3pOOWTH TPOEKTH Ta MPHUIHIATH aKTH 3aKO-
HOZIABCTBA MIO/I0 3aIPOBAKCHHS MEXaHI3My MPSIMOTO
HapOIOBIAAS, YIOCKOHAJICHHS IIPABOBOTO PETYIIO-
BaHHS IMPOIIEIYp MPOBEJICHHS 3arajbHUX 300piB I'po-
MaJsSH 3a MicIeM iX MPOKWBAaHHS Ta BCTAHOBIICHHS
JIOJTATKOBUX TapaHTIH AISUIBHOCTI OpraHiB camoop-
raHizamii HaceJCHHs, CTBOPUTH CIPHSITINBI MPaBOBI
YMOBH JIJISI IIPOKOTO 3aydeHHsI HACSICHHS 10 MpH-
WHATTS YIPaBIIHCHKUX PIIIEHh OpraHAMH MiCIIEBOTO
CaMOBpSITyBaHHS;

— CTBOPHUTH 3aKOHOJaBYy OCHOBY JUIS peaizarii
MpaBa TEPUTOPIATBHUX TPOMaJ Ha JOOPOBUIEHE 00’ €~
HaHHS, TIepeA0aYNBIIH IIPH ITHOMY HaJTaHHS AEp>KaBHOI
MIATPUMKA 00’ €THAHUM TpOMajJaM TIPOTATOM I SITH
POKIB TIiCIIsl YTBOPEHHS JIJISl TIOJIIIICHHS 1H(pacTpyK-
TYPH HaJlaHHS TTOCIYT Ta TPAHCIIOPTHOI JOCTYITHOCTI;

— CTBOPHUTH 3aKOHOJaBYy OCHOBY JUIS peaizarii
MpaBa TEPUTOPIATBHUX IPOMaJl Ha CITIBPOOITHUIITBO Ha
3acajJlaXx pecypCcHO-OpraHi3aliifHoT Koorepallii Ta OTpH-
MaHHsI JIepKaBHOT IMITPUMKH JJIsl peai3aiii MpoeKTIB
TaKOTO CITIBPOOITHUIITBA;

— 3aKOHOIABYO BPETYIIOBATH HOBY CHCTEMY aJIMi-
HICTPaTHBHO-TEPUTOPIaTHLHOTO YCTPOIO;

— BIIUCHUTH MOJCIIOBAHHS  aJIMIHICTPaTHBHO-
TEPUTOPIANBHAX OJIWHUIG Yy pErioHax Ta pO3pOOHTH
MIPOEKTH HOPMATHUBHUX aKTiB, HEOOXIMHUX JJIS 3aBep-
IIeHHS (OPMYBaHHS HOBOI CHCTEMH aJMiHICTpaTHB-
HO-TEPHUTOPIaILHOTO YCTPOIO;

— 3aBepimuTH (HOPMYBaHHS 3aKOHOJABYOI 0as3m
3 MUTaHb JISUTBHOCTI OPTaHiB MiCIIEBOTO CAMOBPSIY-
BaHHS Ta OpraHiB BHKOHABUYOi BIaJIM Ha HOBIH TepH-
TOpiaJbHIA OCHOBI 3 BHW3HAYCHHSAM 1X ITOBHOBa)KCHb

12 Konuenist peopMu MiCLIEBOrO CaMOBPsITyBaHHS : CXBaJIEHA PO3IIO-
pskenHsam Kabinery MinictpiB Ykpainu Big 29 nunas 2009 p. URL:
http://zakon0.rada.gov.ua/laws/show/401/2009.
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Ta pECYpPCHOTO 3a0e3ICUeHHSI BIIIIOBITHO JI0 BUMOT i€l
Konnemmii» 3.

[lepenix HaBeJcHHWI HE MOBHICTIO, Y HHOMY IIPO-
[UTOBAHO JIMIIE Ti 3aBJaHHS, SKi CTOCYHOTBCS YIOCKO-
HAJCHHS MYHIIMIIAJbHOTO 3aKOHOIABCTBA YKpaiHU.
OueBuHO, 110 OLIBIICTh 3 NependaueHux KoHuerniri-
€10 2014 p. 3apgaHp HEe BUKOHAHO 1 JIOCi. AJie 3 TOUKH
30py [IOCIHIDKEHHS CHCTeMAaTH3allii MyHIUIIaIbHOTO
3aKOHOJIAaBCTBA YKpaiHM BaXJIMBUM € Te, 1m0 y KoH-
nenii 2014 p. B3arani He HIEThCS MPO TAKUKA HAMPSM
YIOCKOHAJICHHS MYHIIIUTIAILHOTO 3aKOHOJIABCTBa YKpa-
THHU, SIK MOro cucremarusamisi. HaBmakm, OCMMCIIEHHS
HABEJICHOTO BHWIIE TEPETiKy 3aBlaHb IMEpIIOro eTarry
peamzamii Konnerii 2014 p. Bka3ye Ha Te, [0 aBTOPH
TEKCTY IIOTO JJOKYMCHTA HE TiJIbKH HE MParHyld CHC-
TeMaru3allii, a HaBMaKW, IUIAHYBaJIH, KPiM BHECEHHS
3MiH Ta JIOMIOBHEHb JI0 HASIBHUX HOPMATHBHO-TIPABOBHX
AKTIiB, MPUUHATTS HOBMX HOPMATHBHO-TIPABOBUX aKTIB.
A TIe IIJTKOM MPOTHIICKHUN HAMPSIM PO3BUTKY MYHIIIH-
MAJILHOTO 3aKOHOMABCTBA YKpATHH, SKIIO TOPiBHIOBATH
HOro 13 CHCTEMATH3ALIIEIO.

OueBujHO, 110 aBTopu Konmenii 2014 p. He B3sin
JI0 yBaru HampaifoBaHHs (axiBuiB 3 Teopii mpasa, sKi
CTBEPKYIOTh:

— «CHCTeMaTHu3allisi 3yMOBJICHA PO3PI3HEHICTIO
MPaBOBUX HOPM Ta HEY3rO/KCHICTIO TEPMIiHOJIOTII.
Jliis Toro mo6 cepes CyKyIMHOCTI YHHHUX HOPM IpaBa
3HAWTH MOTPIOHY, CYy0’€KTH MpaBa 3MYIIEHI MOCTIHHO
3aiiMaTHCs poOOTOIO MIOA0 1X ymopsakyBaHHS. OTKe,
CY4YacHHH eTal PO3BUTKY YKPAiHChKOI CHCTEMH IpaBa
BHUMArae ii cucreMarusamiin'4;

—  «CHUCTEMATH3Aallis € OJHUM 3 OCHOBHHUX €JIEMEH-
TiB paBoBoi pedopmin»'’;

— «3aKOHW, IHIIN HOPMATHBHI IOPUANYHI aKTH
BHIAIOTHCS B PI3HMH Yac y 3B°sI3KY 3 Pi3HUMH 00CTaBH-
HaMU; HEPIJIKO BOHU OYBaOTh HEY3TOJKCHUMHU, CyIIepe-
WIMBAMU. Bee 11e CTBOPIOE TPYAHOII TijT 4ac BUKOPH-

3 Kouuemnuiss ~ peopMyBaHHS ~ MICIEBOrO  CaMOBDSIIyBaHHs

Ta TepUTOpialbHOi opraHizamii Bmagu B YKpaiHi, cXBaleHa pO3IOpPS-
oxennsm Kabinery Minictpis Yipainu Big 1 keitast 2014 p. URL: http:/
zakon3.rada.gov.ua/laws/show/333-2014-p.

! Tamok P.I. Cucremaru3aliisi yKpaiHCbKOTO IpaBa: MOHSTTS 1 BUIM :
aBTOped. IuC. ... KaHA. Iopu. Hayk. Xapkis, 2015. C. 13.

5 CuBuukuii B.A. Cucremarnsauusi KOHCTHTYLHOHHO-IPABOBBIX
akroB Poccuifckoit dexepanuu : aucc. ... KaHa. opua. HayK. Mocksa,
1999. C. 3.
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CTaHHsI 3aKOHIB, 3HWXKYE €(DEKTUBHICTh 3aKOHOJIABCTBA.
3BiacH HEOOXIAHICTh CHCTEMaTu3allii y mpasi»'¢;

— «BeNUKA KIUTBKICTP HOPMATUBHHX IPABOBHX
aKTiB, (paKTHYHA BIJICYTHICTh CHCTEMaTH3allil 3aKOHO-
JIABCTBA € OJaroJaTHUM IPYHTOM JUISl ITUPOKOTO ITOIITH-
peHHs <...> TaKOro HEraTHBHOTO SIBUINA, SK [IPABOBHI
HITUTI3M, KOJIM JIep>KaBHI OpraHu, TPOMaJasiHU, TpoMa/l-
CbKi Opratizailii HEeXTYIOTh 3aKOHOIAaBCTBOM» 7.

BucnoBok

ChopmMynpoBaHO, IO MYHIIUITAIbHE 3aKOHO/AB-
CTBO VYKpaiHU BXKe TMPOWIUIO Tepios CBOTO (GopMmy-
BaHHS Ta CTAHOBIICHHS, a OTXKE, Te3a MPO BIJCYTHICTh
HEOOXIJHOCTI CHCTeMaTH3aIlii BHACIIJOK MPOBE/ICH-
HS «PEBONIOLIAHUX» IEPETBOPEHb Oyia aKTyaJbHOIO
IIOI0 MYHIIUITATEHOTO 3aKOHONABCTBA YKpaiHH IpH-
OJIM3HO MPOTATOM MEPILOrO NECATUPIYYS MiCisl POro-
JIOIICHHSI HE3aJIEKHOCTI KpaiHu, aje He Ternep. OmHak
pIBEHB HOTO CHCTEMATH3ALli1 3aIMIIIA€THCS HU3bKUM, 110
POOUTH aKTyabHIUM MMUTAHHS 11€0JIOTIYHOTO CKJIAHHKA
YAOCKOHAJICHHS, Y TOMY YHCJI1 CUCTeMaTu3allii 3aKOHO-
nasctBa. [1po BiCyTHICTH MOMITHYHOI BOM Y i cdepi
CBIIYATh MMOJIOKEHHST KOHIIEITYa IbHUX JTOKYMEHTIB ITPO
pedopMy MicIIeBOTO CaMOBPSIIyBaHHS, SKi TPUAMAIHChH
MIPOTSTOM TIepioy iCHYBaHHSI YKpaiHM sSIK He3aJIe)KHOT
JepyKaBU IICHTPATbHUMH OpTaHaMH JICP)KaBHOI BIIAIH.
VY crarti npoaHanizoBaHo KoHIemniito ajamiHicTpaTuB-
HOT pedopmu 1998 p., Konmemnmito jepxaBHOI perio-
HabHOT moiTikH 2001 p., KoHIemnitiro 11o10 BHeCeHHS
3MiH 10 3akoHiB Ykpainu «[Ipo micuieBe caMoBpsiyBaH-
Hs B Ykpaini» ta «[Ipo micuesi aep:kaBHI aaMiHiCTpa-
uii» 2001 p., Konmeniito pedopmMu MicIeBOro camo-
BpsityBanHa 2009 p. ta Konuemnmito pedopMmyBaHHS
MICIIEBOTO CaMOBPSITyBaHHsI Ta TEPUTOPiaIbHOI OpraHi-
3anii Bnanu B Ykpaini 2014 p. PestomoBaHo, 110 xo1Ha
3 KOHLEMIIH HE MICTUTHh HOJIOKEHD IIOJ0 CUCTEMAaTH-
3aIlii MyHIIUTIATBHOTO 3aKOHOJIABCTBA YKpaiHH, a JesiKi
HaBITh Tepe0adaroTh HE 3MCHIICHHS, a 301JIbIICHHS
KUTBKOCTI BIJMIOBITHMX HOPMATHBHO-ITPABOBUX aKTIB.

1 Anekcee C.C. TocynaperBo u npaBo : yueOHoe nocobue. Mocksa :
W3n-Bo IIpocnekr, 2007. C. 103.

"Tany3o B.H. Cucremarusauus 3akoHozaresbcTsa B Poccun: ucropu-
KO-IIpaBOBOE HcclenoBanue : MoHorpadus. Mocksa : JOHUTU-JJAHA:
3akoH u npaso, 2009. C. 89.
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The value of good faith in the acquisition of property rights by prescription

Guyvan Petro
Candidate of Law Sciences, Honored Lawyer of Ukraine,
Professor at the Poltava Institute of Business, Ukraine

The work is devoted to the study of such an element, which characterizes the acquirer during the acquisition
of prescription, as his good faith in obtaining a thing from an unauthorized alienator. The author considers very
narrow the traditional doctrinal approach, according to which the statute of limitations is evaluated solely as the legal
term, the expiration of which has legal significance. Although the expiration of such a term is certainly decisive
for the acquisition of property rights, and this is the civil legal effect of its expiration, however, the beginning
and the very course of the statute of limitations also has a significant value for determining the scope of substantive
civil rights and obligations, legal status their carriers. New rights to the titular use of another’s property are emerging
and being realized, and property rights are being extinguished. The conscientious status of the occupier, bona fides,
which must be present at the time of receipt of the property from the unauthorized alienator is analyzed. It is
established that the good conscience of the occupier is of legal importance only at the moment of receiving the thing,
in the further use it is not a significant factor. The author substantiates the conclusion that the scope of the statute
of limitations for bona fide purchasers is covered by two practical situations: 1) the thing was received free of charge,
or it at one time was dropped from the owner with a defect in the latter’s will; 2) during the statute of limitations
the owner did not demand a thing from good faith illegal possession.

The paper analyzes the essential manifestations of the good conscience of the acquirer of property in
specific situations. It is determined that the good conscience of the acquirer, largely determines the performance
of the purchasing property institute. At the same time, the value of good conscience is the realization of the subject
that he is the proper acquirer of the thing, even if in fact it is not. It is not possible to change the presumptions and to
establish a rule that requires the owner to prove his good conscience, to presume his or her lack of conscience.

The question of the influence of the good conscience of the non-titular owner on the possibility of his objections
to the owner’s demands for the necessity of the thing is analyzed. It has been established that a non-title occupier
cannot, in the course of acquisition, be able to counter his bona fide vindication requirements. Conscientiousness
at the time of occupation of a thing has another meaning: it is the qualifying feature of an ancient owner who, in
accordance with the requirements of the law, allows to obtain ownership of another’s property. This can happen
in some cases directly at the time of the transfer of the property, in others — the right to ancestral possession
with the possibility to later acquire the property after the expiration of the prescription (if there are grounds for
vindication).

The theoretical and practical substantiation of the legal position of the legislator on ensuring the balance while
protecting the interests of the owner and the conscientious acquirer is given. A comparative analysis of different
scientific concepts is made, aimed at strengthening the protection of the owner’s rights or, conversely, to raising
the value of the civil turnover through the regulatory support of a bona fide illegal occupier. The author’s own vision
of this issue is outlined.

Introduction

The social significance of law, which has not been
used for a long time due to the reluctance or impossibili-
ty of the creditor to exercise his powers, and, conversely,
the rather long use of property by the debtor, contrary
to the law and other people’s law, has long attract-
ed the attention of researchers. They understood that
the time factor cannot but be taken into account when
building the corresponding legal mechanism. Howev-
er, in different historical periods, the law enforcement
and legal significance of temporal substantive legal insti-
tutions and their interconnectedness had far from unam-
biguous professional and normative interpretations. This
issue is the subject of a more detailed study, taking into
account some aspects of its progressive development.

We consider it incorrect to assess the legal nature
of acquisitive prescription only as a legal term, the expi-

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE

ration of which has legal significance, which is often
indicated in the civilist doctrine!. One cannot agree
with this, as well as generally with the classification
of material terms into right-giving and right-paying.
The expiration of such a period, of course, is deci-
sive for the acquisition of property rights, and this is
the civil law effectiveness of its expiration. However,
the beginning and the course of acquisitive prescription
is also of great importance for determining the scope
of substantive civil rights and obligations, the legal sta-
tus of their holders. Indeed, throughout its course, new
rights to non-title use of another person’s thing arise
and are realized, on the other hand, the right of own-
ership is extinguished. It is noteworthy that in order
to obtain the right of ownership by an unlawful holder
of a thing, a simple expiration of a certain period is not

! [ikano B.I. IMousittst HaGyBHOI maBHOCTI. [Jepocasa i npaso. FOpu-
Ouyi i nonimuyni Hayxku. 2001, Bun. 13. C. 289-290.

17



Guyvan Petro

enough, the process of prescription should also comply
with the requirements specified in the law. Such require-
ments for the nature of possessing have long been pres-
ent in various codifications, although, despite the pres-
ervation of certain established traditions, their content
may vary. So, even in Roman private law, the general
provision on the just basis of prescription (justa causa
possessionis) covered both honesty and the lawfulness
of the beginning of possession. The latter was consid-
ered to have legitimate grounds if a certain agreement
was entered into as evidence, by which holdership
began, and which did not make the acquirer the owner
only because the transferor did not have such a right®. In
addition, it was necessary that the thing had the ability
to acquire by prescription (res habilis).

Such scholars have dedicated their work to
the issues being commented on now: G.F. Shershenevich,
D.I. Meyer, D.V. Dozhdev, A.K. Butovsky, P.V. Popovich,
K.I. Sklovsky, D.O. Tuzov, G.A. Gadzhiev, O.M. Latiev,
V.I. Tsikalo, V.P. Makovy, T.Yu. Drozdova, A.l. Avlasev-
ich and other researchers. But, exploring the importance
of good conscience, these researchers mainly focused
on its presence at the time of the unlawful occupation
of a thing, without providing certainty to its essential
manifestations in the implementation of further prescrip-
tion. On this basis, the influence of the bona fides (good
conscience) of the possessor on establishing the priority
of the rights of the property owner or the long-standing
holder was evaluated. At the same time, the question
of researching the problem cannot be considered com-
plete, since the current legislation and scientific concepts
do not give a clear answer to the requests of real prac-
tice. Say, certain aspects of the relationship that develop
between the participants in the relationship — the owner,
a bona fide long-time holder, and other entities during
the course of acquiring prescription — require further
study. In this paper, these issues are investigated on
the basis of the important principle that actual relations
should be regulated taking into account their legal pro-
portionality. It is taken into account that under certain
circumstances a good conscience leads to the emergence
of subjective law, which in this case may arise even con-
trary to the right of ownership.

Therefore, the objective of the work is the legal jus-
tification of legal methods to achieve the optimal bal-
ance between satisfying the interest of a person who has
lost possession and the interest of a bona fide purchaser
of property.

Presenting main material

Ukrainian civil law purposefully introduces a mech-
anism for exercising the right to own someone else’s
property and the right to protection from violation
of such holdership, including from the owner. So,
the issues of acquiring property are legally regulated

2Hogwuknii Y.B. Pumckoe npaso. 6-¢ u3x. Mocksa, 1997. C. 78.

18

The value of good faith in the acquisition of property rights...

upon receipt of a thing from an incompetent alienator
(art. 330 Civil Code of Ukraine) and by acquisitive pre-
scription (art. 344 Civil Code of Ukraine). Moreover,
in both cases, the conscientious status of the occupier
is decisive, bona fides must be present at the receipt
of property. In other words, the acquirer should not
be aware of the illegality of the alienation. But there
is a fundamental difference between the two indicated
phenomena: the acquisition of property by prescription
of ownership and the bona fide purchase of a thing from
an incomplete alienator®. The meaning and significance
of acquiring ownership by prescription is that the own-
er has lost interest in the law and does not require its
implementation. In the case of bona fide acquisition,
the person continues to consider himself the owner, tries
in every possible way to return the thing, but the law
does not provide him with such an opportunity. It should
be recognized that the statement of V.A. Rakhmilovich
is quite correct: acquisitive prescription is applied, in
particular, in those cases when a thing could be claimed
from a bona fide purchaser, when property cannot be
claimed — there is no room for acquisitive prescription®.

And with this in mind, the scope of application
of acquisitive prescription for bona fide purchasers
actually shrinks significantly: under current Ukrainian
legislation, such entities will become owners of retained
property only if they have complex actual composition:
1) the thing was received free of charge or it left the own-
er with a defect of will the latter; 2) the owner, during
the period of limitation, did not claim the thing from
bona fide illegal possession. Therefore, it is precisely
the narrower application of the long-standing acquisi-
tion institution for bona fide purchasers that to some
extent explains the expansion of the circle of persons
who can obtain property by prescription, at the expense
of entities that did not return the property at the end
of the contract.

Undoubtedly, such a legal phenomenon as the good
conscience of the acquirer determines to a large extent
the productivity of the acquisitive possessive institution.
Part 1 of art. 344 of the Civil Code refers to fair possess-
ing: only such holdership is a prerequisite for the emer-
gence of a property right by prescription. In Ukrainian
legislation (unlike, in Russian), this is not an excep-
tional way to acquire ownership by prescription (given
the presence of p. 3 of art. 344 of the Civil Code), but
this option is most consistent with the classical under-
standing of the acquiring prescription mechanism. Since
the acquisition of the right of ownership of another’s
property by acquisitive prescription is one of the ways

3 {uBinbHe TPaBO YKpaiHU : HABYATIBHWI MOCIOHMK @y 2 T. / 32 pej.
B.I. bopucogoi, I.B. Cnacu6o-®areesoi, B.JI. fpouskoro. Kuis : FOpin-
koM Inrep, 2004. T. 1. C. 325-326.

4 PaxmunoBuy B.A. O mpaBe COOGCTBEHHOCTH Ha BEIb, OTYYKICH-
HYI0 HEYIPaBOMOYEHHBIM JIHIIOM JOOPOCOBECTHOMY IIPHOOpETAaTEIIo
(K BOIpOCYy O MPHOOPETEHUH TPaBa COOCTBEHHOCTH OT HEYNPABOMOYCH-
HOTO J1H1A). [Ipobnemvl cospemennozo 2paxicoanckozo npasa : COOPHHK
crareid / otB. pen. : B.H. JluroBkun, B.A. Paxmunosuu. Mocksa : ['opo-
nern, 2000. C. 127-128.
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to protect non-title holdership, so illegal possession is
protected for prescription in the event of its occurrence
on the basis of an agreement. But in the sphere of reg-
ulation of proprietary legal relations, the acquisition
of ownership by prescription of possession can occur
only with bona fide possession.

The conscientiousness of possessing someone else’s
thing is an internal indicator of the awareness of a cer-
tain property condition by the subject himself. Con-
sidering himself the legal acquirer of things, knowing
the social value of his own personality, he simultane-
ously recognizes the autonomy of the counterparty
and shows respect for him. And just in this way, this
subject provides the strength of the material connection
created by him. So the concept of good faith, is, in fact,
a manifestation of conformity with respect to the prin-
ciples of justice, conscious and perceived by a person
at the level of individual value orientations’.

The doctrine at one time set forth a thesis according
to which a bona fide purchase of a thing was excluded if
it was stolen or dropped out of the owner by any other
means, besides the will of the latter®. We cannot support
this position. Indeed, the determining factor in recogniz-
ing bona fides as such is the subjective factor that char-
acterizes the acquirer in terms of his conviction of his
right, his confidence in the legitimacy of the occupation.
Therefore, it is quite possible to conscientiously receive
property that was once lost or stolen. The main thing is
that the acquirer does not know and cannot know about
the defects of the transaction. If this requirement is not
met, and the possessor knows or is aware of the unlaw-
ful behavior of the trader, there can be no question
of good faith. Moreover, even the existence of justified
certain doubts regarding the possible alienation of prop-
erty that does not belong to the counterparty, as a rule,
does not destroy a good conscience. Based on the fore-
going, a critical assessment deserves a concept accord-
ing to which good faith is excluded if the illegality
of alienation follows directly from the law’. Since such
an approach de facto excludes the acquisition of proper-
ty from both an incompetent trader and the prescription
of holdership. The fact is that any incomplete alienation
(as a result of an error, lack of legal capacity, prohibi-
tion by law, etc.) directly contradicts the law. Therefore,
in order to ensure the effectiveness of material circula-
tion, the influence of an objective factor — legality — on
the effectiveness of alienation should be excluded. The
transfer of property by an incomplete person should be
covered only by the subjective perception of the acquir-
er, and this is precisely what has the effect of deciding
on the issue of his good faith.

> oxnes J1.B. Jlo6pocoBectHOCTH (bona fides) kak mpaBoBoil mpuH-
mur. [TonmuTHKO-IIpaBOBBIe [IEHHOCTH: HCTOPUSI U COBPEMEHHOCTH / TIOJ
pen. B.C. Hepcecsinua. Mocksa : Enuropuan YPCC, 2000. C. 96-97.

® I'paskaHCKOe TpaBo @ yueHHWK : B 2 T. / otB. pex. E.A. CyxaHos.
Mocksa : BEK, 1998. T. 1. C. 499.

7 Akciok U.B. JIo6pocoBeCTHOCTD TIPHOOPETEHNUS] KaK OCHOBAHHE BO3-
HUKHOBEHHUS ITpaBa COOCTBEHHOCTH Ha HEJIBHKUMOCTb. JKypHan poccutic-
xoz2o npasa. 2007. Ne 3. C. 68.
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Most researchers point out the objective impossibil-
ity, as a rule, to maintain awareness of their own legiti-
mate acquisition and positioning themselves as owners
throughout the entire acquisition period. Therefore, it is
proposed to allow subjective dishonesty to the prescrip-
tive possessor under certain conditions. In particular, as
circumstances that forgive dishonesty, duration, con-
tinuity, openness of holdership of property as its own
are proposed®. We believe that this position deserves
criticism. These circumstances of openness, continuity
and duration of possessing are mandatory factors that
characterize the right of prescription. And they can not in
any way replace another factor that determines the basis
for such holdership — the good faith of the acquirer. But,
as is already obvious, it is the seizure that should be con-
scientious, the further maintenance of the property, quite
logically, may not have this attribute. Firstly, this is
often objectively simply impossible (for example, when
a court decision is required to acquire a property right),
and secondly, good faith holdership is not decisive for
any right. Therefore, we can conclude that prescrip-
tive possession, which was unscrupulous from the very
beginning, cannot turn into bona fide possession, how-
ever, a reverse transformation is possible and in prac-
tice is often inevitable. Therefore, the concept of “bona
fide possessor” requires concretization. This is a person
who at the time of acquiring the right to hold the thing
did not know and could not know that what it possessed
belongs to someone on the basis of ownership. Further,
the possessor’s awareness of the illegality of his posses-
sion does not have legal significance.

The acquisition of ownership by the prescription
of possessing only by a bona fide occupier is not always
positively assessed by the researchers of the issue. In
order to revive the business turnover from which things
holded by unlawful possessors fall out, an option is
proposed in which good faith in possession should not
be a condition for acquiring property rights. As a result,
it becomes possible to convert holdership into ownership
by prescription for both a bona fide and an unscrupulous
non-title holder, while the acquiring limitation period for
these two cases could be set different — longer for unfair
holdership. Prescription as a legal basis for acquiring
property rights for an unscrupulous acquirer of property
has been established in a number of countries’. For
example, in Italy, for acquiring a right to real estate —
20 years, compared with a 10-year period in good faith
acquisition. Among the positive factors of such a decision
is the determination of the legal title after a set time
and, as a result, the possibility of returning the thing
into civil circulation if it has not been vindicated (say,
due to the expiration of the limitation period) from

8 Jlopenny JI.B. Bunukaius: i0puandeckast Ipupo/a u mpodieMbl pea-
JU3aluK : aproped. auce. ... KaHia. ropui. Hayk : 12.00.03. Kpacuonap,
2008. C. 23.

° OCHOBHBIC MHCTHUTYTHI TPaXIaHCKOTO IpaBa 3apyOeKHBIX CTpaH.
CpaBHHUTENIBHO-TIPABOBOE HccienoBanue / mi. pea. B.B. 3anecckwuii.
Mocksa : HOPMA, 2000. C. 244.
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an unscrupulous holder. Among the negative ones are
moral factors, because such an approach is unlikely to
gain the approval of the whole society.

A good conscience is the basis for the person who
has taken possession of the thing to arise, in some
cases the right of ownership at the time of the transfer
of the thing (art. 330 of the Civil Code of Ukraine), in
others — the right to prescription with the possibility
of further acquiring property after acquiring prescription.
But over the course of a long period of time, such holder,
even despite his conscientiousness, is not able to oppose
it to the requirements of verification. Because the law
defines a clear list of objections to vindication. Within
the meaning of art. 388 of the Civil Code of Ukraine in
respect of a person who in good faith received property
that has retired from the possession of the owner against
or against his will or free of charge, the provisions on
limiting vindication do not apply. A proper and timely
lawsuit filed by the owner to recover a thing from
a bona fide possessor is subject to satisfaction. Since
this property can be vindicated, the acquirer does
not receive ownership of it at the time of transfer
and by virtue of the pro visions of art. 330 Civil Code
of Ukraine. What is the significance of honesty in
such a situation? It is obvious that a good conscience
at the time of the occupation of things is a qualifying
attribute of a long-standing holder, which, in accordance
with the requirements of the same law, allows you to
obtain ownership of other people’s property.

The rule by which the owner can demand property
from persons possessing it without a proper legal basis
has long been applied in civil law. However, the bound-
aries of its application have not historically been con-
stant. In the law of ancient Rome, the principle of full
vindication “ubi rem meam invenio, ibi vindico” act-
ed, which meant “where I find my thing, I vindicate it
there”. Subsequently, the other principle “Hand muss
Hand wahren” (hand in hand responsible), which in
the doctrine received the abbreviated designation “H.
w. H.”. According to him, only things that are retired
from the titular holder (including the owner) against
his will can be vindicated in favor of any third party.
This approach was most consistently substantiated in
German civil law, later it was supported by many sci-
entists in other countries, including pre-revolutionary
Russia. According to him, the owner could withdraw
in court his thing only from an unscrupulous possessor.
As for the bona fide, the thing was selected into it only
when it dropped out of the holdership of the owner with
a defect in the will of the latter. Corresponding changes
in the theoretical substantiation are reflected in modern
legislation.

However, far from all researchers agree with
the existing limitations of vindication, arguing that this
violates the rights of the owner. In different periods,
these two legal approaches had both their supporters
and opponents. It is quite logical that the modernization
of the stable provision of Roman law on vindication in
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favor of protecting the interests of a bona fide possessor
could not but be perceived as a restriction of the rights
of the owner. At the same time, some scholars categor-
ically declared the undesirability of such a transforma-
tion, noting that it violates the basic principle of invio-
lability of private property, and the rules of the law on
the protection of a bona fide possessor against the own-
er were qualified as actual confiscation of property!°.
Indeed, from the classical point of view, it seems quite
unjustified to provide a person with the legal opportunity
to exercise other people’s rights without proper authori-
ty from their true bearer. This contradicts both the inter-
ests of the latter and of society. After all, the previous
owner at the time was also a bona fide acquirer, he also
rightfully committed all the powers of the owner. If you
transfer the ownership right to the non-title acquirer, it
turns out that the law provides its good conscience with
the highest value, compared with the same character-
istics of the owner, is completely unjustified. Actually,
it is rather difficult to refute the given argumentation.
Therefore, other researchers, defending the priority
of the bona fide acquirer’s interest, did not object to
the possible infringement of the interests of the owner
in case of restriction of vindication. They only indicat-
ed that these shortcomings were exceeded by positive
effects for civil circulation in the case of application
of this legal toolkit.

Actually, during the long-term use of the institution
of acquisitive prescription in civil law (it was drawn up
in the 19th century in many legislatures of the world,
in Soviet times it was canceled and restored in the
Civil Code of Ukraine of 2003), many scientists tried to
modify it. Consider these proposals, taking into account
their effectiveness and efficiency. As we have already
indicated, most scientists determined the legal status
of property acquired from an unauthorized person by
a bona fide entity, solely taking into account the bone
fides of the latter. However, individual authors agreed
with the transfer of ownership to such an acquirer as
an exception only under certain conditions. Such excep-
tions included, in particular, the requirements of good
faith not only of the acquirer, but also of the alienator.
In such a situation, it was proposed to legislatively
ensure the need for assurance of the acquirer that his
counterparty has the right to alienate the thing. In addi-
tion, the acquisition of property in this order in order to
ensure property turnover could be allowed only if there
are several consecutive transfers of things!''.

In the end, the current legislation did not take such
wishes into account. Let’s try to figure out why. At first
glance, the presence of a requirement on the good faith
of an alienator seems rather attractive. If the gener-
al definition is applied, then a person who at the time

1" Menrep A. I'pakaaHckoe IPaBO M HEUMYIHE KJIACCHI HACEICHHSI.
Cankr-IlerepOypr, 1906. C. 120-122.

" Binding K. Die Ungerechtigkeit des Eigentums Erwerbs vom Nicht-
Eigentiimer in ihrer Ausgestaltung durch BGB § 932 und § 935 und ihre
Reduktion auf das kleinstmogliche MaB. Leipzig, 1908. S. 27, 55.
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of'the transfer of the property to the acquirer did not know
and could not realize that it does not have the appropri-
ate authority should be considered conscientious. Such
signs can be characterized only by the subject who con-
sciously believes that he has such a right (for example,
as the owner or commission agent). Of course, this does
not always happen, therefore, from the circle of bona fide
purchasers who may object to vindication requirements,
persons who received a thing from the first title posses-
sor, not authorized by the owner to alienate it, are imme-
diately removed. But this is not all the problems. When
you move away from the presumption of good faith
and introduce a rule about the need to prove the good
conscience of the seller, other difficulties will arise.

Imagine that a thing passed to the acquirer as a result
of several of its transfers. The last alienator, as a general
rule on the signs of good faith, met such a requirement.
But the law, in the end, does not establish uniform cri-
teria of good faith, therefore the proof of this fact will
cause difficulties each time and will not always be suc-
cessful. If we accept the opinion of the obligatory good
faith of the alienator and the need to establish this fact,
we will voluntarily or involuntarily limit the possibili-
ty of a significant number of bona fide purchasers to
object to claims for the demand of property from them.
Practically the same consequence will come down to
the implementation of the doctrinal proposal on the pos-
sibility of restricting vindication only to cases where sev-
eral successive alienations of the same thing happened.

On the other hand, the proposals expressed in
the literature, which were aimed at unlimited protection
of a bona fide purchaser, also did not receive norma-
tive implementation. In particular, taking into account
the need to strengthen the stability of material circula-
tion, it was proposed to ensure the possibility of objec-
tions of a bona fide entity against a vindication claim,
regardless of how the property was disposed of from
the owner. The restriction of vindication for such a per-
son should occur according to this idea, if the seller
transferred to him both the thing received at one time
from the owner and the stolen goods. In other words,
the impossibility of claiming property in any case
of bona fide acquisition was assumed. It was proposed
to extend this rule to cases of pledging other people’s
property'2. These provisions did not find support,
because their introduction would lead to a significant
and unjustified restriction of the rights of the non-pos-
sessing owner. In fact, the value of vindication would be
reduced to extorting things exclusively from an unscru-
pulous holder. At the same time, it would be difficult
to explain why the legislator prefers the bona fides to
the acquirer in the absence of fault of the owner.

In our opinion, the above proposals are not adequate,
primarily in connection with the limited possibilities
of property turnover in the event of the indicated conse-
quences of their introduction. However, from a formal

12Koban A. Haben auf eigene Gefahr. Insbruck, 1909. S. 75-78.
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point of view, they are not contrary to the basic princi-
ples of civil law. Therefore, the solution of the question
of further consideration of these proposals completely
depends on public awareness of the need to find a bal-
ance between the interests of static and dynamic under-
standing of the regulation of material circulation.

Other suggestions by scholars who, in agreement
with the classical German principle of “H. w. H.”, nev-
ertheless they proposed to modify it in a certain way,
they turned out to be more productive. So, in modern
civil law the thesis of the non-proliferation of vindi-
cation restrictions on free transactions was embodied.
Another significant change in the established rule con-
cerns the legal characteristics of an incompetent alien-
ator. German civilists (with which other scholars agreed)
as the person who committed the alienation of things
without proper rights to this, at first identified only
the subject who received the property from the own-
er. In the future, it became clear that such an approach
very narrowly covers possible actual relationships.
In fact, situations are quite common when a thing passes
to a bona fide recipient after several previous transfers.
Therefore, the non-application of the rule on limiting
vindication in such cases would significantly reduce
the possibility of protecting a bona fide purchaser from
the requirements of the owner. Thus, the current legisla-
tion establishes the same consequences for the presenta-
tion of vindication claims in the case when the property
was received by the defendant from the first possessor,
and when, as a result of several transfers, the transferor
has no idea about the original owner of this property.
Moreover, as already noted, the law does not attach legal
significance to the good conscience of such an alienator.

Conclusions

From the study we can come to certain conclusions.
The good faith of the acquirer is an important prerequi-
site for acquiring ownership of a thing during its trans-
fer or by acquisitive prescription. But it does not guar-
antee the holder unconditional protection from the claim
of the thing by its owner. Based on the need to ensure
a balance in protecting the interests of the non-possessing
owner and a bona fide non-title occupier, and with the aim
of reviving material circulation, the legislator introduced
a distinction between the individual grounds of vindica-
tion, providing one of them with the status of a circum-
stance that allows one to object to claims for the recovery
of property from a bona fide person, while others such sta-
tus is not received. Here, the principle of the owner’s guilt
is taken: it is one thing when he allowed negligence when
choosing the title holder (the fault is present), the oth-
er is if the thing was seized against the will or contrary
to the will of the owner (here we are not talking about
the fault of the last). Such a distribution, despite some
of its conventions, was the basis for evaluating the valid-
ity criteria for restricting vindication.
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The historical and legal foundations of development of city self-government
in South Ukraine at the turn of the XIX century
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The article analyzes the basics of the city self-government in Odessa in the early period of its history at the end
of XVIII and early XIX century. The methods of historical-legal science are being used to demonstrate that the early
stage of existence of Odessa coincided in time with the full-scale reformation of local self-government in the Russian
Empire. It is proven that Odessa was one of the forefronts of introduction of new forms of legal regulation of local
self-government. The article demonstrates the exact implementation of the legislation of the corresponding period
in the administrative acts of local self-government. The article determines the specifics of modification of that
legislation in the realities of the city life of Odessa. The formation of urban self-government in the South of Ukraine
in general, and in particular in Odessa, occurred at the crossroads of two legal traditions. On the one hand, it is
an old European tradition that came to Ukraine through Magdeburg law. The European tradition of self-government
came to Odessa both through the Ukrainian tradition and through administrative borrowing. The special character
of the legal regulation of local self-government arises in Odessa at the point of conflict of the respective traditions
of Europe and the Russian Empire. The prerequisites of the European experience penetrated the legal tradition from
below and were initiated by residents who, by their nature, were aware of their own urban freedoms and wanted their
guarantees. The conflict of traditions deepened due to the conflict between their leaders — free burghers, merchants
and foreigners, on the one hand, and military and nobles, on the other. However, it is probably from the competition
of these two views that the life-sustaining phenomenon of Odessa city government was born.

IcTopuko-npaBoBi 3acaan cTaHOBJIEHHA MiCbKOI0 CAMOBPSIAyBAHHSA
B IliBnenHniii Ykpaini B mepuii poku icHyBaHHsI MicTa

€Epmaxoe Ponan Bikmopoeuuy
acnipanm

00decvKo20 pecioHanbHO20 THCMUMYNY 0epAHCABHO20 YRPABTIHHSA
Hayionanvrnoi akademii depoicasnozo ynpasninns npu llpesudenmosi Yrpainu, Yxpaina

Beryn

Y XVII cTomiTTi yKpaiHChKi 3eMJi BXOIWIN [0
cknaay Pociiicekoi iMmepii. ¥V neit nepion BigOyBaeTh-
cs1 ocraTtouHuil po3rpoM KpuMcekoro xaHcrsa Ta HU3Ka
nepemMor Haji OCMaHCHKOK IMIIEPi€r0, BHACTIIOK YOTO
panime crmipHi M cnabko 3acesieHi 3emili CydyacHOl
[liBnennoi Ykpainu ysidmmm no cknagy Pocii. [Towgas-
Csl TPOLIEC IIBHJKOTO 3POCTAHHS IXHBOTO HACETCHHS
Ta TOCIOJAPCHKOTO OCBOEHHS, IO CYIPOBOKYBABCS
CTpIMKOIO ypOaHi3ami€ero, MOsBOIO HOBHUX MICT Ta 3poc-
TAaHHAM 3HAUYIIOCTI cTapux. BimOymacst 3miHa Beiel
napagurMy po3BUTKY Kparo, i I1e BUMarao BiAOBiTHO-
TO NIPABOBOTO PETYIIOBAHHS.

MeTor0 1i€i CTATTI € AOCTIKEHHS 1CTOPHKO-TIpa-
BOBHX 3aCaJl CTAHOBJICHHSI MICBKOTO CAMOBPSITyBaHHS
B [liBaenHi# YkpaiHi SK SICKpaBOTO MPUKJIATy PO3BUTKY
IpaBa MiCBKOTO CAMOBPSIYBAHHS B yKPATHCHKIN iCTOPII.

Bukian ocHOBHOTO MaTepiany
OnHOYaCHO 3 OCBOEHHSM Ta BIIOPSJKYBAaHHAM XKUT-

TS Ha 3eMJisix cydacHoi IliBmenHoi Ykpainm B Pociii-
CBKill iMmiepii BinOyBaBcs iHIIMI TIOOANBHUN MpoLeEC,
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11O [OJISITaB Y CTAHOBJICHHI HOBOTO XapaKTepy MpaBOBO-
TO PEeryiioBaHHS MICLIEBOTO CaMOBpSAyBaHH:. 3aMicTh
cTapux po3pizHeHUX GOpM, IO MOXOIWIA 3 PI3HUX
MIPaBOBUX Tpajulliil, (hopMyBajacs €anHa 3arajJbHOIM-
nepchbKa CUCTEMa, B AKiM MepeTHYINCs TOCUTD Mporpe-
CUBHI Ha TOM yac i7iel po3HUPEHHs TOBHOBa)KEHb BJIa I
B MicTax, 30KpeMa 4epe3 HaJaHHS iM OIbIIoi eKOHO-
MIYHOT CBOOO/H, 3 YIOPSAKYBAaHHSIM IIPABOBUX CIIOCO-
0iB aaMiHicTpyBaHHA B Pociiicekiit imnepii. He moxHa,
OJTHAaK, CTBEP/KYBATH, 1110 BiOyaacs moBHa yHidikaris
MICIIEBOTO CaMOBpPsAYBaHHS. Y 3arajlbHOIMIIEPCHKOMY
MpaBl 3aJUIIAIOCA Micle Ui MPHUCTOCYBaHHS HOPM
IMIIEPCHKOTO MpaBa J0 MICLEBUX YMOB, IPHUKIAIOM
YOoro crajga OpraHizaiis MICBKOTO CaMOBPSIyBaHHS
B Ozeci B nepiti pok# ii icHyBaHHSI.

Po3BuTKy MICIIEBOTO CaMOBpSIyBaHHs
B Opeci Ta y IliBnenHiii Ykpaini 3arajiom HamnpuKiH-
i XVII — moyarky XIX CTONITTS NPUCBIYEHO YUMAIIO
HAyKOBUX POOIT, 1[0 PO3MIAAAI0Th BKa3aHy Ipobiema-
TUKY 3 ICTOPUYHOI, MOJITUYHOI, EKOHOMIYHOI Ta I0pH-
JU4HOT TOyoK 30py. CmiJl 0COOMMBO 3yNMMHUTHCS Ha
po6orax C.M. CTpeMEHOBCHKOTO III0JI0 MPABOBHX
acIeKTiB MiciieBoro camoBpsimyBanus B Ojeci B cepe-
quHi XIX cromitrs, K.A. Turanis, sSKuil po3misiHyB
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(hopMyBaHHSI MICBKOTO caMOBpsiAyBaHHsS B Pociiicbkiit
imnepii Ha mpuktani Onecu, T.I. ToHuapyka, poOOTH
SIKOTO TIPHCBSYCHI MOPTO-(PPaHKO K 0COONMMBIH (popmi
MichKoi BolbHOCTI B Pocitichkiit imrepii, M.I1I. Kamka-
€Ba, SIKHH PO3MIISTHYB OCOOJIMBOCTI B3aEMOIIi MiCIIEBUX
OpraHiB JIep)KaBHOI BIIQJIM Ta OPraHiB MICHKOTO Camo-
BpsiayBaHHs B Ojeci B apyriit mooBuHi XIX cTOMITTS,
O.B. Yepewmicina, uni poOOTH MPHUCBsSIUEHI 0COOIUBOC-
TSM MICIIEBOTO caMoBpsimyBaHHA Ha [liBmHI Ykpainu
y XVII-XIX cTomTTsX, Ta IHIINX JOCITITHUKIB.

CTaHOBIICHHS MICBKOTO CcaMOBpsyBaHHs Ha IliB-
nHI Vkpainu 3aranoM ta B Ojeci 30kpeMa BijOyBaso-
Csl Ha MepexpecTi ABOX MPAaBOBUX TPAIMIlii. 3 OAHOTO
00Ky, 1Ie cTapa €BpoIeichKa TPATUIIIS, IO MPHHAIILIA J10
VYkpainu yepe3 MarneOyp3bke mpaBo. SIK BiJIOMO, HUM
MTOCIIYTOBYBAJIOCS UNMANIO0 YKPATHCHKHUX MICT, 30KpeMa
Kui ta JIpBiB. IIpoTe B Opmeci 3ano3mueHHs Marje-
Oyp3bKOTO TIpaBa BiOyBaJloCs HE Yepe3 JIOCBia yKpa-
THCBKHX MICT, @ SIK CBOEPITHHIA SKCIIEPUMEHT, 10 SKOTO
BIaBcsl pocivicbkmii nap [laBio I, skwii «mepecaauBy»
JIOCBIJT cTapux OaNTIHCHKMX MOPTOBUX MICT, TAKUX SIK
Pura ta PeBenb, Ha miBIeHHOYKpaiHChKHUH IpyHT. Tak,
TIEPIIUI 0JIEChKUN MaricTpar OyJ0 CTBOPEHO 3a 3pa3Ka-
MH MaricTpariB nux mict y 1797 pomi'. Takum 4uHOM,
€BpOTICIiCbKA TPaIHIlis CAMOBPSTYBaHHS MIPUXOAMIIA JI0
Omecu sIK 4epe3 3arajbHOYKPAiHCBKY TPAAHMINIO, TaK
1 IIJISIXOM 3aTI03WYCHHS B /IMIHICTPATHBHOMY MOPSIKY.

3 iHmoro OOKy B3HaXOIWJIacs TPaJHUIlis MiCIEBO-
To caMOBpsiyBaHHS B Pocilichkiid immepii, Mo Bia-
pi3HsANacsS apXaidyHICTIO Ta HEBIOPSIKOBAHICTIO. Sk
ciymrHo BKaszye O.B. UepeMmiciH, 10 Apyrol MOJIOBUHHU
XVIII cromiTTs ynpaBiiHHS MiCTaMH B PI3HUX perio-
HaX POCIHCHKOT Jiep)KaBH HE MaJl0 CBOTO CaMOCTIHHOTO
CTarycy, o CYMPOBOHKYBAIOCS CBABLIISAM KePIBHUKIB
MICIIEBOT aJIMIHICTpAIlii Ta TaJIbMyBaJIO PO3BUTOK MICT.
BomHouac 3pocTano yCBIAOMIIGHHS TOTO, IIO TIiJBH-
IICHHS 3HAYCHHS MiCHKOTO JKUTTS BUMAarae HOBHX CTaH-
JapTiB ynpaiiHHA. [lepiroro crpoOoro BperyiItoBaHHS
cTaJia Tak 3BaHa «['pamMoTa Ha MpaBa i BUTOAW MiCTaMm
Pociiicekoi immepii», Bugana B 1785 porri, mo cymnpo-
BOJDKYBaJIacs IIIOK0 HU3KOKO CYIyTHIX TOJIOXKeHb. [pa-
MOTOO 30epiraacs AepKaBHICTh MiCHKOTO yIIPaBJIiHHS,
TOOTO HE BiJIOYIOCS TIOAUTY TTIOBHOBa)KEHB MIXK JICPIKaB-
HOIO W MICBKOIO BIIaJlaMH, OJHAK HUM IepeadauaBcs
MIEBHUI 0COOIMBUI CTAaTyC MICBKUX MOCENICHB, 30KpeMa
010 CaMOYIIPaBJIiHHS B OpTraHi3allii [eX0BOTr0 YCTPOIO
Ta PEMiCHHUIITBA’.

[HITUM MPOTUCTABICHHSM Y Tally3l MICBKOTO caMo-
BpSAyBaHHs CTaB KOH(MIIKT MiXK IMBUIGHUMH Ta Bili-
CHKOBHMH aJIMIHICTpAIliIMH B HOBOCTBOPEHHMX MicTax
[liBaast Ykpaiau. Sk Bigomo, kpaii OyB NpHeIHAHUN
1o Pocitichkoi iMIiepii BOEHHUM IIIJISIXOM, 1y pasi Horo
OCBOEHHsSI Majio OyTH BHUpilieHe (yHIAMEHTAIbHE
MUTaHHS, K HOTO CIIiJ] BUKOPHCTOBYBAaTH Ta PO3BUBA-

' Turaniit K. €Bponeiiceki Tpaaumii Micbkoro camoBpsityBanus Onecu
Ha 3nami XVIII-XIX cronite. Kpaesnascmeo. 2015. Ne 1/2. C. 37-41.

2 Yepemicin O.B. Mickke camoBpsiayBanHs Ha IliBaui VYkpainu
B 1785-1917 pp. Xepcon : «Onui-Ilmoc. 2017. C. 137.
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TH: SIK BOEHHHI (DOPITOCT UM SK CKOHOMIYHUH PETIiOH,
a OTXe, 1 KWW CTaTyc MYCHJIM MaTH HOBOCTBOPEHI
MICTa: TOPTOBEJILHUX MaWJaHYUKIB YA BOEHHHX 0as3.
Sk BiIOMO 3 MOJAJIBIIOI iCTOPIi, TOPTIBIS IEPEMOIIIa,
i Oneca sikpa3 1 crana yCHilTHAM MPUKIIAJIO0M TOTO, SIK
MaJIeHbKE MICTEUKO, IO HE IUIAHYBAJOCS SK 3HAYHUHN
VIPaBIiHCEKAN LEHTP, MEPETBOPHIOCS HA CTOJHIIO
Kparo 3aBJSKH ycrixaMm y komepitii. OJHaK HampuKiHII
XVIII cTomiTTs el po3BUTOK HEe OYB OYCBHIHUM.

HoBocTBoproBaHi  aaMiHICTPaTHBHO-TEPUTOPIATbHI
omuHMIl Pocilickkoi iMmepii MOmH TiepeOyBaTH K ITij]
IUBUIBHAM, TaK 1 Mij BIHCHKOBUM YNIpaBIiHHAM. Tak,
y 1774 poui 6ynu yrBopeHi CinoB’siHocepOist Ta Hoa
Cep0ist. Tleprra minnmopsiakoByBasiacss BoeHHii kosertii,
a jpyra — Ypsygoomy Cenary. B 000X BHITajkax crio-
crepiranacsi cnpoba 3a0e3NMeYnTH MaKCUMAalIbHO IICH-
TpaJti3oBaHe yrpaniiHHsA. OJHAK Y peaJbHOCTI CUCTEMA
BUSIBIJIACS. HAITO 3AIUTYyTAaHOIO, a OPTaHd MPHHHSITTS
pillleHb — HAATO BiJUTAJICHUMH B1JI MicIeBOCTI. Sk -
kpecimoBaB O.M. IlocyHbKO, HaBiTh Ha T HEYITKOT
yIpaBIiHCBKOI cucTteMu Pocilichkoi immepii cucte-
Ma juis [liBmeHHOT YkpaiHu BijzHadaiacs ocoOIMBOIO
HEKUTTE3IATHICTIO, IO MTO3HAYATIOCS HAa TEMITaX OCBO-
€HHS PETIOHY".

Sk Bigomo, B 1775 pori Oyito JIiKBi0BaHO 3aropo3-
pky Cid, a 3 HEFO 1 PEMITKH YKPaTHCHKOTO CaMOyIpaB-
ninas. Lle BimOyBanocs OJHOYACHO 3 BXO/DKEHHSM JI0
Pocilicekoi iMTiepii HOBUX 3eMelb, 0 0COOIMBO 3aro-
CTpWIIO TIOTPeOy B CTBOPEHHI €(EKTHBHOTO MPABOBOTO
PETyITFOBaHHS MICIIEBOTO CAMOBPSYBaHHS, sike O JIIKBi-
JTyBaJIO 3aJIMIITKH Ta 3aMIHHJIO CTape Ko3allbKe YIIPaBIIiH-
H$l, CIIPUSIIO O OCBOEHHIO IIPUIOPHOMOPCHKHX CTEITIB.

VY mepiri poKH 31 BCIEIO OUEBUIHICTIO TiepeMaralia
TEHJICHIIIS JI0 YKOPCTKOTO aJMIHICTPYBaHHS HAITiBBiii-
cpKoBOTO THITY. Y 1775 pori Oyno cTBopeHO A30BCHKY
ta HoBopociliceky ry0epHii, a B 1784 porti — Taspiii-
cbKy ryOepHito. OcranHboro B 1795 pomi Oyio cTBO-
peHo BosHeceHchKy ryOepHito (IIonpasia, He JTOCHTh
3p03yM1I0, UM 11 BUIJICHHS OYJI0 BUKITUKAHO 00’ €KTHB-
HUMH TIoTpeOaMul yIpaBIIiHHS, Y¥ IPUMXOI0 (haBopuTa
Karepunu I [Tnarona 3yoora).

Hogi aiMiHICTpaTHBHO-TEPUTOPIAIbHI OTMHHUII KEPY-
BaJIMCS 32 MpaBWIIaMu puiHATUX Y 1775 pomi Hactanos
3 yrpasiinas ryoeprismu®, Llum axroMm Oyi1o mmiacuaeHo
JIep>KaBHUI KOHTPOIIh 32 MICIICBUMH CIIpaBaMH, 30epira-
I04M CYBOPY IICHTPAJIi3allifo, Ta CTPYHKY CHCTEMY PO3-
TIOITY HAsBHUX PECypCiB JUIS peaiizailii MacmTaOHHX
IHPPACTPYKTYPHUX MPOEKTIB. LI TpoexTH MuCIMIHI-
Csl TIOYATKOBO BOEHHUMH. MO)KHA 3rajjaTH 3acHYBaHHS
HOBHX MicT, Takux sik Karepunocnas, Xepcon, Mukomnais
Ta CeBacTor1oIb, 110 OyayBaucs sk GopTer uu 0a3u Bii-
cekoBoro (uroty. [ij crark epaBHUM 3aBJaHHSIM OyB
1 crroci0 ynpaBiiHHA B opMi TeHepal-TyOepHaTOpCTBRA.

3 Tlocynbko O.M. Ictopist Hoeoi Cepbii Ta Cios’stHOcepbii. 3aro-
pixoks : PA «Tanzem Y». 1998. C. 80.

*Koszupes B.K. Marepianu 1o ictopii aaminicrparueaoro ycrpoto I1is-
neHHoi Ykpainu (apyra nonoBuna XVIII — nepua nonosuna XIX cr.).
3amopixoxs : «Tangem Y». 1998. C. 174.
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Pocilicekuii TeHepan-ry0epHaTOp OTPHMYBaB HaWIIINp-
1l BOEHHI Ta [WBLTBHI TTOBHOBKECHHS, TIPE/ICTABIISB YCi
[EHTPaJIbHI OpraHu JIep>KaBHOI BJIaJu B TyOepHil, KOH-
TPOITFOBAB CIPABH OPTaHiB MICIIEBOIO CaMOBPSITyBaHHSI.
OTrxe, cmig norogutucs 3 BucHoBKoM O.B. Uepemicina
Ipo Te, IO B Iepiiuid nepion ocBoeHHs [TiBmHs Ykpaiau
noJriTka Biagu Pocilickkol iMriepii Oyia cyTo IeHTpai-
3aTOpCchKoIO’. [i MOKHA BU3HATH OOIPYHTOBAHOIO, aJlKe
HOBOOCBO€HI 3eMJIi 3aJTINANINCS HeOe3neyHnM (ppoHTH-
POM Ha KOPJOHI 3i cTapuMu BoporamMu — OCMaHCHKOIO
iMrepiero Ta KpuMChKMM XaHCTBOM. AJK JIO OCTATOYHOT
JIKBIZAIT OCTAHHBOTO Ta HOBOI IEPEMOTH HaJI IIEPIIO0
YKOPCTKE aJIMIHICTPYBaHHS HOBHUX MPOBIHINH JIAIIATIOCS
BUTIPaBIaHNM.

VY 1783 poni KpumMcbke XaHCTBO OyJI0O OCTAaTOYHO
mikBimoBane. 1791 poky Pocis 3m00yna 4eproBy BO€H-
Hy mepeMory Haa TypeddrHoro, IpHeIHABIIN 10 cebe,
npoMixk iHmoro, Mixpiyds [liBnennoro byry # JlHi-
ctpa. KopmoH cyTTeBO MOCYHYBCS, a BOEHHA 3arposa
cnana. HatomicTe Ha Tiepmivid TUIaH BUHMIUIA TOPTO-
BEJIbHI Ta TOCIOMAPChKI MPOoOIeMH. 3eMil, 10 3BiIb-
HWIKCS BiJ] 0araTtoBiKOBOi 3arpo3 BIHHM, BUSBWINCS
MPUJIATHAMU JUTSI CIITBCBKOTO TOCIIOApCTBa, a Oepern
YopHOTO MOpPS — BUTITHUM MiCIIeM JUTsSl pO3TalllyBaHHS
HE TIJTbKU BIMCHKOBHX 0a3, aje ¥ TOPTOBEIbHUX IOP-
TiB juis 3B’s13Ky 3 TypeuunHoto, [liBneHHOO €Bporioro
ta bimspkum CxomoM. HeoOXigHiCTh TXHBOIO €KOHO-
MIYHOTO PO3BHTKY Oyjia OYEBHJIHOKO, TIPOTE BOHA HE
Moriia OyTH pealli3oBaHa B paMKax NapaurMy HalliBBO-
€HHOTO IIEHTPaIi30BaHOrO yIpapiiHHs. Ha3pina morpe-
0a B 3MiHI XapakTepy IOT0 YIPaBIiHHSI TAKUM YHHOM,
aOu sIKHAKMKpaIe 3a0e3eYnTH IHTEPECH He BIHCHKOBHX,
a KOMEpCaHTIB.

JKaryBana rpamota Mictam 1785 poky 3HaMeHyBaJIa
co0OK0 MOBOPOT y MaHepi yIpaBIiHHA. bynu cTBOpeHi
HOBI OpraHHM MICHKOTO (XOYa TIOKH II[0 HE MiCIIEBOTO)
CaMOBpSAYBaHHS — MICBKI JyMH, MaricTpaTH, paTyIili.
3’scyBasiocsi, OJlHaK, IO 1X ICHYBaHHS YacTo HE BiJ-
MOB1/IaJI0 PIBHIO MPAaBOCBIIOMOCTI HOBHX MEIIKAHIIIB
Kparo. 3HauHa KiIbKicTh MicT IliBaHs Ykpainu 3aim-
manacsi, o CyTi, BeJIMKHUMH celamu. [IpodeciitHux
aJMiHicTpaTopiB OpakyBaso. He OpakyBasio, oIHaKx,
BOEHHHUX, SIKI HE HAJITO MPArHYIN IMiAITOPSAKOBYBATHCS
MICIIeBIf IUBLIBHINA BiTail. AMOiTHA cripoba Karepunu
II cTBOpHUTH MiChKEe CaMOBPSAYBaHHS OJ[pa3y B COTHSX
MICITUH, IO 3BajJMCS MicTaMH, po30uiacs o0 peab-
HICTb, B SIKIf OLJIBIIICTh 3 IUX «MICT» MiCTaMHu He OyIn
aHl 3a po3MipamMu, aHi 3a XapaKTepoOM BUPOOHHUIITBA, aHi
32 HOPOBOM HaceJeHHS. MiChbKe caMOBPSITyBaHHS TIPH-
JKUBAIIOCS HEMPOCTO, 1 JIUIIE B JCSIKUX HOBHX MICTaXx,
10 BUSBIUINCS BIAJIO PO3TAIIOBAHUMH Ta 3MOTJIH TIPH-
BEPHYTH HOBHX TOCEJICHIIIB, CKOpIIIe BCyIeped o0cTa-
BHHAM, HDK 3aBJISKH BJIAJHIN BOJi, Tak, K Ii¢ Oyio
B Opmeci. Ta naBith B Ojeci, Jie MIBUJKO YTBOPUBCS
MOTY)KHUHM OCEepeIoK MICHKOTO KHTTS, e B 1798 porri

’ Yepewmicin O.B. Ocobimsocti [1iBreHHOYKpaiHCHKOTO perioHy HarpHu-
kinmi XVII — nepuiit nonosuni XIX cronite. Haykosi sanucku. Cepis
«lecmopuuni naykuy. 2012. Ne 16. C. 135-145.

24

The historical and legal foundations of development...

TOYHMBCSI KOH(IIKT MK MICBKHM TOJIOBOIO Ta MICHKAM
KOMEHIIAHTOM, OCKIUTBKH, Ha TYMKY OCTaHHBOTO, SKIIO
BIICLKOBI 3aCHYBaJlll MICTO, TO BOHH MalOTh Y HbOMY
KomaHyBatu®. POopMajbHO CTBOPEHOMY 3a 3aKOHOM
MICBKOMY CaMOBPSTyBaHHIO JOBEJIOCS TOBOIHUTH CBOE
MIPaBO HA ICHYBaHHSI.

[IpaktryHoto peamizamiero 3anymiB Karepuuu 11
JloBerocs 3aiimaTtucs Bxke 11 cuny [lasny I, sxunii, monpu
MOMIMPEHY AYMKY IIPO HOTO HETI000B 1O TOYMHAHB
Marepi, MpOJEMOHCTPYBaB CYTTEBHUU THTEpPEC JIO BIIO-
PSAZKYBaHHS MICIIEBOTO CaMOYIPaBIiHHA. 30Kpema,
BiH pallioHai3yBaB aJMIHICTPAaTHBHO-TEPUTOPIAIEHUI
oIt yKpaincekoro ITiBmHs, nikBinyBaBmu Bo3HeceH-
cbKy i TaBpiiiceky ryOepHii. Hakazom 1798 poky Oyio
CKacoBaHO (DaKTUYHO HEKHUTTE3NATHI OpPraHH MICHKOTO
CaMOBPSIYBaHHS B 0araThOX CEJHINAx, IO BBAKAINCS
Mmictamu. BomHovac nonituky [lana I He MoxxHa oxa-
paKTepU3yBaTH SK CIINe 3HUIICHHS MICBKOTO CaMo-
BpsytyBaHHs. TaM, e B HboMy Oyiia peaibHa morpe0a,
IMIIEpaToOp JEMOHCTPYBAB 3HAUHY 3aIliKaBICHICTb.

[Torpeda icuHyBasia B Opeci. [lpuumHy 1IbOMY CITiJZT
IIYKaTH B CTPOKAaTOMY HACEJICHHI MEepIINX POKIB iCHY-
BaHHS Micta. Tak, MepHmIuil e Tepernuc HaceJeHHS,
npoBeeHuit B 1795 pori, mokasae, mo B Oneci mer-
kaimo 2349 wmiman. Jlo MilmaH HE HaJIe)Kaldd BIHCHKO-
Bi, CBSIIICHHUKH U JBOPSTHU, OTXKE, (DaKTHIHHNA CKIIaJ
HacelleHHs OyB, OYEBHJIHO, CYTTEBO OUThIIMM. 3 Hapa-
XOBaHUX MIIIaH OirIl CeNsTHM CTaHOBHIM 566 0ci0,
a mepeceneHni 3 iHmmxX mict — 613. Takox mepernuc
BUSBUB 146 MpenCcTaBHUKIB KyIENbKOTO CTaHy. Takum
YUHOM, Yy CKJIaJli HACEJICHHS BiJ| TIOYATKY IMEpEeBaKayin
JIFOIM, 1110 BKE MaJIM JIOCBIJ MICHKOTO JKHATTS Ta IIEBHE
VSIBIICHHSI TIPO MichbKi cBoOOaM. CITiji TAKOXK BpaxyBaTH,
0 YU HE TPETHHY HACEIICHHS CTAHOBWIIH «IHOPOIIIi»
(240 empeiB, 224 rpeku, 60 6oirap). MoXkHa TIOMITHTH,
10 B 30BCIM 10HIN Oneci ONMMHMWIOCA JOCUTH MELIKAH-
IiB, SIKI MOTJIM CBIJIOMO TIParHyTH JIO CaMOBPsIyBaHHS
YU MPUHAWMHI PO3YMIJIH, 1110 IIe TaKe.

CaMe 3a TakMX yMOB 1 BUHUKa€e (DEHOMEH MiChKO-
ro camoBpsytyBaHHsg B Opeci. [lepmi opranu Micbkoro
camoBpsiayBaHHs B Oneci CTBOPIOBAJIUCS 3a iHIIIaTH-
BOIO MICIICBHX KYIEIBKHX KU Ta OIOCEPEIKOBYBaIIN
SIK JIOCB1JT YIIPaBIiHHS MicTamu B IMmiepii, Tak 1 OiabI
JIABHIO TPAJIUIIIIO0 €BPOMEHCHKOTO MICHKOTO CaMOBPS-
nyBaHHs. Hemapma came Ky BucTyrmiu B 1796 porti
3 TIPOTIO3HITIEI0 CTBOPESHHS OKPEMOTO OpTaHy CaMOBpSI-
JTyBaHHS JIISl IHO3EMIIIB 3a 3pa3koM Marictpary Hixuna
(sixuii, cBO€EKO Yeproro, OyB MoOyI0BaHUH 3a PUHITHIIA-
MU 1e MareOyp3bpkoro pasa). Y 1797 porri BinoBiiHe
pitreHHs1 OyJI0 3aTBEP/HKEHO POCIHCHKUAM IMITepaTopoM
[TaBiom I, momnpasna, 3a 3pa3ok Oyiio B3STO MaricTpatu
Puru ta PeBesst’. 3a TuM camuMm 3paskom y 1798 porri
OyJI0 CTBOPEHO Marictpar i pOCiHChKUX (TIIIaHUX

®Yepemicin O.B. Ocobmusocri [1iB1eHHOYKPaTHCHKOTO PErioHy HarpH-
kinmi XVIII — nepuriii monosuni XIX cronite. Haykosi 3anucku. Cepis
«lemopuuni naykuy. 2012. Ne 16. C. 135.

"Turaniit K. €Bponeiicbki Tpaauiii Mickkoro camoBpsiayBanms Oxecu
Ha 3nmami X VIII-XIX cromite. Kpaesnascmeo. 2015. Ne 1/2. C. 33-38.
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Pociiicpkoi iMmiepii) kymiiiB, a B 1799 porti ooujasa mari-
cTpati Oynu 00’emnHaHi B oguH OJEeChKHIA MaricTpar.
Leit opran BHKOHYBaB SIK OKpeMi (YHKIIi MiCBKOTO
CaMOBpSAyBaHHsI, Tak i CyaoBi (yHKIIi, a TaKOX BigaB
po3noaisioM MmoAatkiB ajs motped micta. Ha 3B’s30K
[HO3eMHOrO MaricTpary 3 MaraeOyp3bKOK TPaTUIlEr0
CaMOBpSIyBaHHsI IIMX MICT BKa3ye€ TaKOX HOTO JIiHis
MIATOPSIIKYBaHHS, B SKIM Marictpar MiImopsIKOBy-
BaBcs tOctun-konerii Jlidmsanceknx, Ectnsaacbkux
ta OirnstHackkux crnpas®. T xoua [Ho3eMHui MaricTpar
Oyno posnyuieHo B 1801 poui Ta 3aMiHEHO €IWHUM
OpecbkuM MarictparoM, 1o GpakTuyHo OyB mo3dasiie-
HUH OyIb-SKHX OCOOIMBHX TIPaB, KOPOTKE iCHYBaHHS
B paHHIN mepion po3BuTKy Onecu opraHiB MiChKOTO
CaMOBPSAyBaHHS, 3MOJCITBOBAHNX 3a Tpaauiiero Mar-
JeOyp3bKOro TMpaBa, 3aJUIINAIO0 SCKPaBUil CIiJl B iCTO-
pii micra. CaMe BOHH 3aKJIaKd TPAIHIIIO OIECHKOTO

8 Mosrosoii I. Marnebyp3bke mpaso B Oneci. Odecwri sicmi. 2019, 6epe-
3enp 13. URL: https://izvestiya.odessa.ua/uk/2017/12/07/magdeburzke-
pravo-v-odesi/.
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MICBKOTO CaMOBPSITyBaHHSI, 1110 TPOTIroM XIX cTomiTTs
MIpHUBEJa WOTO JI0 PO3KBITY.

[TinOuBaroun MiJCYMOK HaIIOMY JIOCIIIPKEHHIO,
CJIIJI KOHCTaTyBaTH, IO OCOOJMBUU XapakTep MpaBo-
BOTO PEry/IIOBaHHS MIiCIIEBOTO CAMOBPSIIyBaHHS BUHH-
kae B OJieci y TOUIIl 3ITKHEHHS BIAMOBITHUX TPaIUIii
€Bponu ta Pociiickkoi imnepii. [lepenymoBu eBpornei-
CBHKOTO JTOCBi/ly IPOHHUKAJIH JI0 TIPABOBOI TPAIUIIIT 3HH-
3y Ta MPUBHOCHIINCS 32 1HII[IaTHBOIO MEIIKAHIIIB, SKI
3a CBOIM XapaKTepOM YCBIJIOMIIFOBAJIM BJACHI MiChKI
BOJIBHOCTI Ta JKa/Iajli IXHBOTO TapaHTyBaHHs. BoaHO-
gac pociiichbka TPaIUIlis >KOPCTKOTO aIMIHICTPYBaHHS
NPUXOAMIA «3TOPU» Ta 3yMOBJIIOBAJIACS MOHAPIIOK
Boyieto. KOHQIIKT Tpaauiiii morauOnroBaBcs depes
KOH(JIIKT MK IXHIMH TPOBIJIHUKAMH — BIJTbHUMH
Mill[aHAMH, KYIISMHA Ta 1HO3EMIISIMH, 3 OJHOTO OOKY,
Ta BIWCHKOBHMHU U ABOpstHaMH — 3 iHImoro. OnHak,
MalyTh, caMe 3 KOHKYPEHII HMX JBOX MOIJISIIIB
1 HAPOJMBCS KHUTTECTINKUI (PEHOMEH 0JIECHKOTO MiCh-
KOTO CaMOBPSIIyBaHHSL.
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Socio-legal conditionality of the criminal law prohibition of an act,
provided for by Art. 143 of the Criminal Code of Ukraine

Zherzh Liudmyla
Postgraduate Student of the Department of Criminal Law and Criminology
of the University of State Fiscal Service of Ukraine, Ukraine

The author of the article has investigated the meanings and role of the socio-legal conditionality of the criminal
law prohibition of an act under Art. 143 of the Criminal Code of Ukraine. In particular, it has analyzed the need to
establish the conformity of the criminal legislation of Ukraine in the field of illegal transplantation with the interests
of civil society, since the law on criminal liability should reflect social needs, meet them and clearly achieve the goals
set by the legislator.

The article gives a clear argumentation of the meaning of the term “social and legal conditionality”, analyzes
the opinions and statements of scientists on this issue and draws its own conclusion that the social and legal condition
of Article 143 of the Criminal Code of Ukraine is a complex, multi-aspect, multi-level social and legal phenomenon.
The author noted that in the structure of this phenomenon, it is necessary to single out and establish, first of all,
precisely those factors that underlie the recognition of appropriate actions as criminal and punishable. The author
identified the following factors as dominant: historical; social (socio-legal and socio-economic) medical; criminal
law; criminological; international legal. Each of the factors is fully, comprehensively and normatively disclosed
and analyzed in the text from the point of view of their influence on the socio-legal conditionality of the criminal
law prohibition of an act provided for in Art. 143 of the Criminal Code of Ukraine.

Also in the article, the author drew attention to the distinction between criminal law and criminological factors
and noted that in order to effectively combat illegal transplantation, complete and accurate knowledge about the true
situation of this phenomenon is needed, which, first of all, requires information about the level, structure, dynamics,
geography of crime, as well as persons who have committed criminal offenses. To confirm the empirical nature
of the study, the author noted in the article statistics on recorded criminal offenses (excluding criminal offenses from
the register in connection with the termination of proceedings on the basis of paragraphs 1, 2, 4, 6 of part 1 of Article
284 of the CPC Ukraine) detailing by region of their commission for 2013 — January—July 2019.

ConiaJbHO-NPaBoOBa 3yMOBJIEHICTh KPUMiHAJIBLHO-TIPABOBOI 3200pOHH JisTHHS,
nependadenoro ct. 143 KpuminajabHoro kogexkcy Ykpainu

Kepore Jl1oomuna Anamoniiena
acnipanmra Kagheopu KpUMIHAIbHO20 NPABa Ma KPUMIHOAOZI!
Yuisepcumemy oepocasnoi ¢ickanvuoi ciyscou Yxpainu, Yrpaina

Beryn

3’sicyBaHHS MUTAHHS COLIaJIbHO-TIPABOBOI 3yMOB-
JICHOCTI KPHUMIiHAJIBbHO-TIPABOBOI 3a00pOHM [iSHHA,
nepeabayenoro cr. 143 KpumiHanbHOTO KOIEKCY
VYkpaiHnu, Ma€ BeJTUKE 3HAUCHHS [ Te0Pii KPUMiHAIb-
HOTO TpaBa, 3aKOHOTBOPYOI AiISNIBHOCTI Ta MPAKTHKU.
3nameHHOI0 mopiero 2018 poky cTamo MPUNHHSATTS
17 TpaBHs noBroodikyBaHoro 3akoHy Ykpainu «IIpo
3aCTOCYBAaHHS TPAHCIJIAHTAllll aHATOMIYHUX MaTepi-
aniB JroauHl»y. OCHOBHUMHU HOro HOBAIISIMH IIOLO0
3aKOHOJAaBUOTO PETYIIOBAHHS HE3aKOHHOI TpaH-
crutaHTanii € BHeceHHs 3MiH 10 cT. 143 KK Vkpainu,
a caMe caHKIii miei cTaTTi cTamu OiNbII CyBOPUMH
3 METOI0 3amo0iraHHsl HeNlerajbHill TpaHCIUTaHTamil
AQHATOMIYHMX MaTepiajiB JIOMUHU', [0 € CBIMYCHHIM
MiJBUIIEHOI OXOPOHU TAKOTO BUAY HPABOBIAHOCUH
y Hall Jac.

! TIpo 3acTrocyBaHHS TPAHCIUIAHTALli aHATOMIYHHX Marepiaiis
nronuHi : 3akoH Ykpainu Bix 17 tpasusa 2018 p. Ne 2427-VIIIL. URL: http:/
zakon.rada.gov.ua/laws/show/2427-19 (nara 3sepuenns: 10.09.2019).
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Tak, Hanpukian, panime cankimii 4. 2 c¢T. 143 KK
Vkpainu® 3a BUIyYCHHsI Y JTIOAUHU [IISIXOM MPUMYIITY-
BaHHS 200 0OMaHy 11 aHATOMIYHUX MATEePialiB 3 METOIO
iX TpaHCIUIaHTAIil mepexdadany MOKapaHHS y BUIVIAII
0OMEXCHHS BOJII HA CTPOK A0 TPHOX POKIB a00 1mo30aB-
JICHHS BOJII HA TOW CaMUil CTPOK 3 O30aBJICHHSM IIpaBa
001iiMaTy MEBHI MOCaAu YM 3aliMaTUCS IIEBHOIO HisIb-
HICTIO Ha CTPOK J0 TphoX pokiB. Tenep Kpuminanpauit
KoZiekc YKpaiHu He mependavae 3a TaKui BUJ 3JI0YHHY
MOKapaHHsl y BUIVISLII 0OMeskeHHs Boi. [1oTpiOHO cyBO-
pillle KapaTu 3J0YMHIIIB, SKi 3a3iXal0Th HA BHII JIFOI-
cbKi Omara. 3rigHo 3 4. 2 ct. 143 KK Ykpainu ocoba, sika
BUMHWIJIA TAKUIl BUJ 3I0YHHY, KapaeThCs 030aBICHHIM
BOJII Ha CTPOK [0 IT’SITH POKIB i3 O30aBICHHSIM IIpaBa
001iiMaTy MEBHI MOCaAu YM 3aliMaTUCS IIEBHOIO HisIb-
HICTIO Ha CTPOK II0 TPbOX poKiB. Takuil BUI MOKapaHHs
SIK 0OME)KEHHsI BOJIi Ha IIEBHUI CTPOK B3aralli BUKIIFOYEC-

2 Kpuminanshuit  Komekc — Vkpainu 3akoH  YkpalHm  Bifg
05.04.2001 Ne 234 1-I11. (Penakuis Big 27.06.2019, mincrasa— 2747-VIII).
URL: https://zakon.rada.gov.ua/laws/show/2341-14 (mara 3BepHEHHS:
10.09.2019).
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HO 13 cankmii crarti 143 KK Ykpainu. 30inbimeHo cTpo-
KM TI030aBJICHHS BOJII 3@ BHJIYYICHHS Y JIOIWHHU MUITXOM
MIPUMYIITYBaHHS 200 0OMaHy ii aHaTOMIYHUX MaTepiaiB
3 METO0 iX TPaHCIUIAHTAIlil, BUNHEHI 100 0COOH, sKa
nepeOyBaia B 6e31opaiHOMy cTaHl abo B MaTepiayibHIi
YY 1HIIHT 3aJI€KHOCTI BiX BUHHOTO. Paninie Taki IisiHHA
riepeadavay MoKapaHHs y BUIVISAI OOMEXEHHS BOJI Ha
CTPOK JIO II’SITH POKiB ab0 1M030aBIICHHSIM BOJII Ha TOM
caMH#l CTPOK 13 TI030aBJICHHSAM TIpaBa o0ifiMaTH TIeBHI
MTOCaJIM Y1 3aiiMaTUCs MMEBHOKO JIISUTBHICTIO HAa CTPOK JIO
TPHOX POKIB 200 0e3 Takoro. HoBmii 3akoH mependoavae
301JIbIIEHHS TEPMiHIB TI030aBJICHHS BOJI — BIJI 1’ SITH JIO
CEMH POKIB.

MeTorw 11i€i cTarTi € 3’sICyBaHHS COIliaTbHO-TIpa-
BOBOI 3yMOBJICHOCTI KPHMIiHAJIbHO-TIPABOBOI OXOPOHHU
AHATOMIYHHMX MaTepiajiB JIFOINHU.

3aBIaHHAM JOCIIPKEHHS € BCTAHOBJIECHHS BiIIIO-
BIJIHOCTI KPHUMIHAJIBHOTO 3aKOHOJIABCTBA Y cepi Hesa-
KOHHOT TpaHCIUIaHTAIlil 1HTepecaM CYCIIbCTBA, ajpKe
3aKOH TPO KPUMiHAJIbHY BiJIOBIJAIBHICTE MOXE aJleK-
BaTHO BiJI0OpaXkaTu CyCIIbHY OTpeOy a00 HEe JOCHUTh
BiAIOBIZATH 1, JOCSATaTy YW HE JOCATaTH IOCTaBlle-
HUX 3aKOHOIABIIEM LIJICH . 3aKOH Ma€ OIHOYACHO BiJl-
MOBIIaTH JBOM CKJIAIHO MOEIHYBAaHUM BHMOTaM: OyTH
cTabinpbHUM, TOOTO 3a00pOHa JisIa BY4Opa, Ji€ ChbOTOI-
Hi 1 Oy/ie iATH 3aBTpa, 1 BOJHOYAC BIJIMOBIIATH HOBUM
yMOBaM, JHMKTYyBaTd MOTPeOy 3aKOHOJABYMX HOBAIIIM.
be3cyMHIBHO, Take 3aBIAHHS € BaKKOAOCTYITHHM,
ajie e He CKacoBY€ HEOOXIJHOCTI WOTO PO3B’s3aHHS.
VY 3B’53Ky 3 IIUM BEJIMKE 3HAYCHHS Ma€ BCTAHOBJICHHS
BixnoBinHOCTI cT. 143 KK VYkpainu HHHIIIHIM TIOTpe-
0aM CycIiIbCTBA.

Buxnan ocHoBHOro Martepiany

Y HayIli KpUMIHAJIBHOTO TIpaBa € 0e3J11 IO CITiIKSHb
COIIIaJIbHO-TIPABOBOT 3yMOBJICHOCTI KPHUMiHAIBHO-TIpa-
BOBOI 3a00pOHU PI3HUX HE3aKOHHUX JIisTHb, OJTHAK, HUH1
BIJICYTHS €JIMHA TOYKA 30py MIONO 1X TEPMIHOIOTIYHO-
TO BU3HAueHHs Ta KiutbkocTti. Hanpuknan, B.I. Bopucor
HaIoJISIra€ Ha TOMY, IO COINIAJIbHO-TIPaBOBA 3YMOB-
JICHICTh KPUMIHAJIHHOTO 3aKOHY BH3HAYA€THCS PI3HO-
MaHITHUMH 32 3HAYYIIICTIO COIIaJbHUMH, CKOHOMIY-
HUMH, TIOJMITHYHUMH, TICUXOJOTTYHHUMH, TPABOBUMHU
Ta 1HIIUMH YUHHUKAMH, BCTAHOBIICHHS W PO3KPHUTTS
SIKUX JTA€ MOXKJIMBICTD MOSICHATH HEOOX1THICTh KPHMi-
HaJBHO-IIPABOBOT OXOPOHHU TIEBHHUX CYCHUIBHUX BiJTHO-
CHH, TIPOTHO3YBaTH PO3BUTOK THX UM 1HIIUX IHCTUTYTIB
KPUMIHAJILHOTO 3aKOHOJIABCTBA, ITiJIBUIIIUTH OOTPYHTO-
BaHICTh 3MICTY 3aKOHY".

Toxi sk O.0. INamenko 3a3Havae, MO JOTEIEp I
He Mo0Oy/TI0BaHO pallioHaNIbHOT (00IPYyHTOBAHOT 1 JIOCTAT-

3 I'punvax C.B. CouianbHa 3yMOBIEHICTh KPHMIHAIBHOI BiAIIOBiab-
HOCTI 3a MOPYIIEHHS BCTAHOBJICHOTO 3aKOHOM MOPS/KY TPAaHCIUIAHTALIT
opraHiB ab0 TkaHUH JronuHN. [IpaBo i 6e3nexa. 2004. Ne 3°2. C. 40-46.

4 Bopucos B.W. OcHoBHbIE TPOOIEMbI OXpaHbl 0€30MACHOCTH MPO-
M3BOJICTBA B YTOJIOBHOM 3aKOHOJIATEILCTBE YKPAHHBI : aBTOped. IHCC. ...
JIOKTOpa [OpHJ. HayK : crell. 08 — yrojoBHOE MpaBO M KPUMUHOJIOTHS;
YTOJIOBHO-MCHOJIHUTENBHOE IpaBo. Xapbkos, 1993. C. 28.
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HBOT) CHCTEMH OOCTaBHH, IO BH3HAYAIOTH COIIAIbHY
3YMOBIICHICTh KPHUMIHAIBHO-TIPaBOBHX HOpM . Haro-
Micth I1.C. ToOONKIH JOBOAMTH, IO HABITh y HaWd-
OUTBIIT KOPOTKIiil XapaKTepHCTHIIl TpodiieMa colliambHOT
3YMOBJICHOCTI KPHUMIHAJIBHO-TIPABOBUX HOPM IIOJISATAE
B PO3KPHUTTI EKOHOMIYHHX, TMOJITHYHHUX, MOPAJIbHHUX
Ta 1HIUX (aKTOpiB, MO BUKIHKAIOTH HEOOXIIHICThH
ICHYBaHHSI HOPM KPUMIHAIBLHOTO TIPaBa, OCKIIBKH TIpa-
BOTBOpYA JiSUTBHICTh HE MOXE OyTH 130JIbOBaHA BiJl THX
COIIaJIbHKUX TPOIIECIB, SIKI BiJIOYBalOTHCS B CYCIITBHO-
My JKHTTI 1 TaK YW 1HAKIIE BIUIMBAIOTh Ha (POPMyBaHHS
paBoBHUX HOPM®,

3a TBepIKEHHSIM M.J. KopskaHchKOTO, «collianbHa
3YMOBJICHICTh KPHUMIHAIBLHO-TIPABOBOI OXOPOHH BH3HA-
YAETHCS B OCHOBHOMY COIIQJIBHOKO IIHHICTIO CYCIiJIb-
HUX BIJJHOCHH, EKOHOMIYHUMH (aKkTOpaMu i e(HeKTHB-
HICTIO TIPaBOBOI OXOPOHM»’. A OT 3a JOCIIHKEHHIMHI
B.Jl. ®uriMoHOBa BCE 3HAYHO IPOCTIIIE: «ITIJICTABOKO
MPaBOBUX HOPM, IO BCTAHOBIIOKOTH KPHUMIHAIBHY
BIANOBIZANBHICTE, € HeOe3leKa 3amoIisIHHS IIKOIN
CYCIIIBHUM BiHOCHHAM»®,

B.M. Koran cBoiMU MonisijaMH Ha COIIaJIbHO-TIPa-
BOBY 3YMOBJICHICTh KPHUMIHAJIBHO-TIPABOBOI 3a00pPOHU
HE3aKOHHUX [IiSTHB MIJICYMOBY€E TOTICPE/IHI MTEPEKOHAH-
HS 1 3a3HaYae, MO KPUMIHAIBHO-TIPABOBA HayKa SIBIISE
c000r10 He OlIbIIe HIX 3aci0 I JOCATHEHHS METH, SIKa
MOCTaBIICHA TIEPET CYCITLITECTBOM’.

Mu cxunsiemocs j0 norisiaie B.K. [muctina mipo te,
0 HayKa KPUMIHAJIBHOTO TpaBa HE MOXE OOMexXyBa-
THCS IOTMAaTUYHUAM aHAJI130M HOpPM, 1HaKIIe BOHA Oyjie
HE 3/IaTHOI0 TIPAaBWJIBHO BKa3aTH Ha CYCIUIbHY HeOe3-
TICUHICTh JIISTHHS, HAJAaTH OOTPYHTOBaHI BUCHOBKH TIPO
3aCTOCYBaHHS HOPM, iX 3MIiHY BIJIOBITHO JIO BHMOT
npakTHKh ',

OTxe, 11 BCE CBIAUUTH MPO TE, MO HEBIJ €EMHOIO
CKJIQJIOBOI0 YACTHHOIO KPHUMIHAIBHO-TIPABOBOI Xapak-
TEPUCTUKH HE3aKOHHOT TpaHCIUIAHTAIlll € CoIliaib-
HO-TIPaBOBa 3YMOBJICHICTh BCTAaHOBJICHHS Ta 30epe-
JKCHHSI KPUMIHAJIBHOT BiJIIIOBIIAIBHOCTI 32 TaKWH BH]I
KPUMIHAIILHOTO TIPABOMOPYIIICHHSI.

SIKII0 TOPIBHATH JOCITIDKCHHS HAyKOBIIIB, SIKi
BHBYAJIH COITIAJIbHY 3YMOBJICHICTh 3JI04MHY (37I0YHHIB),
TO MOYKHA 3pOOUTH BUCHOBOK, IO OUIBIIICTh 3 HUX HE
JIOTPUMYIOTHCSI TICBHHX TIPaBHJI, a caMe: OIHI JOCIiJI-

*Tlamenko O.0. O6cTaBuHH, 0 BU3HAYAIOTH COLIAIBHY 3yMOBIICHICTh
OXOPOHHUX KPHMiHAJIbHO-TIPABOBUX HOPM (3aKOHIB NPO KPUMIHAIBHY
BIANOBIJaIbHICTE). AKTyaJIbHI IIPOOJIEMH KpUMIHAIBHOI BiIIIOBinab-
HOCTI : Marepianu MbKHap. Hayk.-mpakT. koHd., 10-11 sxoBT. 2013 p. /
penxon.: B.A. Tauii, B.I. Bopucos Ta in. 2013. C. 210.

¢ To6onkun I1.C. CoumnanbHas 00yCIOBICHHOCTh YTOJIOBHO-TIPABOBBIX
HopM. Cepanoscek : M3a-Bo Ceepanosckoro yH-ta, 1983. C. 5-7.

7 Kopauckuii H.M. OBbeKT 1 mpesvMer yronoBHO-MPaBOBOi OXPAHEL.
Mocksa : Uzn-Bo Akanemuun MBJ] CCCP, 1980. C. 28.

8 ®Gumumonos B.JI. KpuMuHOIOrHueckie 0CHOBBI YTOJIOBHOTO MPAaBa.
Tomck : M3a-Bo Tomckoro yH-Ta, 1981. C. 121.

°Koran B.M. U3syuenne 3p(EKTUBHOCTH YrOIOBHO-TIPABOBBIX HOPM:
YPOBHH M acHeKThl aHanu3a. IIpoOiemsl mpaBOCYAWsS U YTOJIOBHOTO
npaBa. Mocksa, 1978. C. 124.

" Tmuctun B.K. Oxpana npupoibl O COBETCKOMY YTOJIOBHOMY IPABY :
aBroped. auc. KaHj. opua. Hayk : crei. 12.00.08. JIenunrp. roc. yH-Ta,
1966. C. 13.
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JKYIOTh ICTOPHYHI 00 MIXKHAPOIHI (PaKTOPH, 1HIIN — HE
poOIIATE 11HOTO. Y BCIX JIOCHIJUKCHHSX BIJICYTHS €I1H-
Ha CHCTEMa i TepMIHOJIOTIs, a caMe: €IMHI B CBOEMY
poxi corianbHi (hakTopu 0arato HAyKOBIIIB MOIUISIOTH
1 Ha COIIaIbHO-EKOHOMIYHI, 1 Ha 3arajibHO COIiajbHI,
1 Ha coIiaJIbHO-TICUXoJI0TiuHi. Ha Hanry aymKy, i gac
JOCITIKEHHST (PaKTOpiB KpUMIHAII3AIIT TAaKOTO CIEIH-
(ignorO JisSTHHS, siKe mependaveHe crarrero 143 KK
VYkpainu, BapTo BUAUIATH JIAIIC KITFOYOBI 3 HUX. Takok
OJTHI HAyKOBIII BUJIJISIFOTH I Yac JOCIHIHKEHHS KpH-
MIHAJIBHO-TIPABOBI (DAKTOpH, a iHINI iX BKIFOYAIOTh
y KpuMiHoJoriuHi (akropu. Cepeln TaKHMX TEOPETH-
ki — O.I. Bemora, C.B. I'punyak, M.I. 3aciaBchka,
0.0. Ilamenko Ta iH. OJHAK MU BBa)KaEMO, IO KpH-
MIHAJIBHO-TIPABOBI (PAKTOPH MAIOTh CBOi KpHUMiHAJIb-
HO-TIPaBOBI KaTeropii, BIACTHBI TIJIbKA KPUMIHATBHOMY
MpaBy, a He KPUMIHOJIOTII.

CoriaibHO-TIpaBOBa  3YMOBJICHICTh  PO3DIIS/IyBa-
HOT KpuMiHalbHO-TIpaBoBoi HopMH (cT. 143 KK) sise
co00K0 CKJaJiHe, OaraToacrekTHe, OaraTopiBHEBE COIli-
QIIEHO-TIPABOBE SIBUIIIE. AJle B CTPYKTYPi IILOTO SBHUINA
HEOOX1JJTHO BHJIUIMTH ¥ yCTAaHOBHTH HacamIiepell came
Ti (hakTopH, SIKi JEKaTh Y MIATPYHTI BU3HAHHS BiJIO-
BIJIHUX JIiSTHb 3JIOYMHHUMH 1 KapaHUMH. J[OMIHYHOUHMHI
3 HUX BB&KAEMO 32 MOXKIIMBE BU3HATH TaKi: ICTOPHYHI;
coliajbHi (COIiaIbHO-TTPABOBI Ta COIIaIbHO-EKOHOMIY-
Hi); MEJIWYHI; KPUMIHAIBLHO-TIPABOB1; KPUMIHOJIOT14YHI;
MI>KHApPOHO-TIPABOBI.

Iecmopuuni ¢pakmopu COMiaIEHO-TIPABOBOT 3yMOB-
JICHOCTI KPUMIHAJILHO-TIPABOBOi 3a00pOHU  JISTHHS,
niependadeHoro ct. 143 KpuminanmbHOTO KoJIeKey YKpa-
{HH, SIBIISIFOTH COOOIO PE3yNbTaT y3arajJbHEHHS €BOJIO-
MIHHOTO NIISXY KPUMIHAIBLHOTO 3aKOHOJABCTBA, KN
MPHUBIB JI0 3aKOHOMABYOTO 3aKpIIUICHHS Ii€l HOPMH
B KpuminameHoMy kozmekci. CTOCOBHO KpHMiHAJIBHOT
BIJIMOBIIAJIBHOCTI 32 MOPYIIEHHS BCTAHOBJICHOTO 3aKO-
HOM TTOPSJIKY TPAHCIUIAHTAIlIT aHATOMIYHHUX MaTepiajiB
JIFOIMHY 3a3HAYMMO, 1110 JIAIIC YNHHUN KprMiHaIbHMMA
kojekc Yipainu 2001 p., Ha BiIMiHY BijJl CBOiX IoITe-
penaukiB (KK YPCP 1922 p., KK YPCP 1927 p. ta
KK VYPCP 1960 p.), kpuMmiHamizyBaB Ii¢ JisHHS
(ct. 143 KK). Jlo HaOpanns unaHOCTi KK 2001 p. BUMa-
KU 3JI0YMHHOTO TOPYIICHHS MEINIHUMH TIPAIliBHUKAMU
BCTAHOBJICHOTO 3aKOHOIABCTBOM IIOPSIAKY TPAHCIUIAH-
TaIlii OpraHiB a00 TKAaHWH JIFOMWHU Ha MPAKTHII KBaTi(hi-
KyBaJcs K «HenamgaHHs TOTTOMOTH XBOPOMY 0CO00I0
MeanaHoro mepcoHany» (ct. 113 KK YPCP 1960 p.)
32 YMOBH, II0 Take MOPYIICHHS MOIJO CIPUYNHUTH
TSDKKI HACHIAKH JUTS XBOPOTO. SIKIIO 3MOYMHHHUM ITOCS-
raHHsM OyJia 3arojlisiHa MIKoJIa 3I0pOB’I0 abo cMepTh
MOTEPITIOTO, TaKi JisTHHS KBaTi(DiKyBaIHCS SIK YMHCHE
9l HeoOepeKHE 3alOISIHHS TUIECHUX YIITKOKEHb a00
BOMBCTBO. Ockinbku y 2019 pomi cankmii crarti 143
KK VYkpainu cranu cyBOpiIIUMH, BiIITOBIIHO, iCTOPUY-
HO 1€ CBIJTYUTH PO HEOOX1THICT T ABHINEHOT OXOPOHHU
TAKOTO BUJTy IIPAaBOBITHOCHH y HAIl Yac.

Coyianvui ¢axmopu OOTPYHTOBYIOTH CYCHUIBHY
HEOOXIJJHICTh Ta €EKOHOMIKO-TTPaBOBY JOIUIBHICTh BCTA-
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HOBJICHHSI KPUMIHAJIBHOT BiJIIIOBIJAIGHOCTI 32 3JI0YWHU
[IOJI0 TIOPYIICHHS BCTAHOBJICHOTO 3aKOHOM ITOPSAKY
TpPaHCIUIAHTAIll AaHATOMIYHUX MarepialliB  JIFOJMHU.
CBO€10 Yeproro BOHH MOJUISIOTHCS Ha COIIalIbHO-TIpa-
BOBI Ta coliasibHO-ekoHOMIYHI. CoyianbHo-npasosi
¢axmopu TIOKa3ylOTh y TPaBOBOMY IIOJI cCOIliaibHE
MIATPYHTS. KpUMIiHAJI3aIi1 He3aKOHHOT TpaHCIIIaHTaIlii.
3MiHH, 1[0 BiJIOYBAIOTHCS B MOJITHYHIN Ta COIalbHIN
chepax Hamoi JepKaBH, 3YMOBIIOIOTH JIOCIIKCHHS
nUTaHHS (QOpMyBaHHS, YAOCKOHAJICHHS 3aKOHOIABCTBA
IIIOJT0 OXOPOHH 37I0POB’ST 0COOH.

VY pa3i BUYMHEHHS TaKHWX 3JIOYMHIB 3aIllOMIFOETHCS
MIKOJIa MDKHAPOJHOMY Ta BHYTPINIHBOACPKABHOMY
MIPABONIOPSIJIKY, OCKUTBKH I'Ppy00 OPYIIYEThCS TPABO Ha
JKUTTS 1 30pOB’°s ocobu. BiamoriaHo 1o cT. 3 3aranib-
HOT JIeKJIapallii mpas JOIUHH, TPpUHHATOT [ eHepaIbHOO
Acambieero OOH 10 rpymnas 1948 p., KoKHA JIFOJMHA
Ma€ TpaBo Ha )KHUTTS, HA CBOOOAY 1 HA OCOOUCTY Helo-
topkanuicte!!. ¥V cr. 3 Koncrutyrmii YkpaiHu Takox
3a3Ha4YCHO, IO JIFOIWHA, ii JKUTTS 1 3JI0pOB’sl, 4ecTh
1 TITHICTB, HEJOTOPKAHHICTh 1 Oe3leKa BHU3HAIOTHCS
B YKpaiHi HalBHIIOKO comianbHO0 miHHICTIO!Z, Tlopy-
IIEHHSI BCTAHOBJIEHOTO 3aKOHOM MOPSIIKY TPaHCIUIAHTa-
Iii aHATOMIYHHUX MaTepialiB JIOMWHU MOXE CIyTyBaTH
MIATPYHTSM JUist tehopMariii CycriibHOT Oe3neKH, cyc-
MUTBHOTO TIOPSIJIKY 1 31aTHOCTI JIEpKaBH iX MiATPUMYBa-
TH, TOOTO BUHHMKAE W AUCKPEAUTALIIS AePiKaBH >,

Ho coyianvro-ekonomiunux ¢haxmopie KpUMiHATI-
3amii JisHAES, nependadenoro crarrero 143 KK Vkpa-
{HH, BIAHOCSATH: MarepiajbHy 1 MOpallbHY IIKOIY, IO
3aIOJIIFOETHCS  JISTHHSAMHA; BIJICYTHICTh HETaTHBHHUX
HACJTIJIKIB KPUMIHAIBHO-TIPABOBOT 3a00POHH; HASBHICTh
MarepialbHUX pecypciB Ui peaiisaiii KpuMiHalb-
HO-TIPaBOBOTO BILIMBY. Uepes mpu3My 1€l Tpyny 4uH-
HUKIB KpHMIiHAJI3aIli1 MiJJIATaf0Th JIUIIe Ti JisTHHS, K1
CIPUYUHSIOTE 800 MOXKYTh CIPHYMHUTH JOCHTH Cep-
HO3HY KOy CYCHUIBHUM BiJHOCHHAM, a0o sIKi MalOTh
CBOTM HACITIJTKOM CTBOPEHHSI CTaHy peabHOT MOKITHBO-
CTI1 3aITOAISIHHS TAKO1 LIKOJIH.

Taxkuil BUI 3JI04MHHOTO TisTHHSA MOYKE HECTU B COO1
KOy MarepiaibHOro abo MOpPAaIBHOTO XapakTepy.
MarepiaiibHa IIIKOJa TIPOSIBISETECSA B TOMY, IO Y pasi
HE3aKOHHOTO BWJIYYCHHS aHATOMIYHHX MaTepialiB
y JIFOIMHYU 3 METOO iX TpaHCIUIAHTAIlii JIFOMHI, Y SKOi
BIITYYHIIN TICBHUN OpraH, HAHOCSITH (Pi3MIHOI MIKOAM.
VY pe3ynbraTi 4oro Taki 0cOOM HECYTh 30UTKH, ITOB’ sI3aH1
3 JTIKyBaHHSAM. MopaibHa IIKO/Ia BUPAXKAETHCI Y TOMY,

!13aranbHa ieKiapaliist 1pas JIFOAMHHE, IPUIHSTA 1 IIPOTOJIOIICHA B PE30-
monii 217 A (III) I'enepanbaoro Acam6aeero Bia 10 rpyaus 1948 p. URL:
http://zakon.rada.gov.ua/cgi-bin/laws/ main.cgi?nreg=995 015 (nmara
3BepHeHHs: 10.09.2019).

12 Koncruryuist Ykpainu : 3akoH VYkpainu Big 28 uepsas 1996 p.
Ne 254x/96-BP. [lata onosnenns: 21.02.2019. URL: https://zakon.rada.
gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80 (mara 3Bep-
uenns: 10.09.2019).

13 Jliciumaa FO.O. TlopyuieHHs BCTaHOBJICHOTO 3aKOHOM HOPSIAKY
TPAHCIUIAHTALI] OpraHiB ab0 TKAaHWH JIOAMHU Ta HACUJIBHHIIBKE JOHOP-
CTBO: KPHMIHAJIBHO-IIPAaBOBA Ta KPHMIHOJOIIYHA XapaKTepUCTHKA
JTAC. ... KaHa. 'opu. Hayk : 12.00.08. M-Bo BHyTp. cripaB Ykpaiuu, JIbBiB.
JIepiK. YH-T BHYTp. crpas. JIbBiB, 2016. 250 c.
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mo oco0a, ska HE3aKOHHO BWIIyYa€ OpPTaHH 3 METOIO
TpaHCIUIaHTAIl]l y JJoHOpa 0e3 HOro 3rojiu, 3alojIioe He
TIJIBKY JIOHOPY TSKKI JIYIIEBHI CTPaXKIAHHSI, a i OJTn3b-
KUM HOMY JTFOISIM.

B Vkpaini npompitae «4opHa TPaHCIUTAHTOIOTIS:
B [HTepHETI MOXHA 3HAWTH 03714 OrOJIOMIEHb 3 MPO-
TTO3UINIEI0 KYIUTH JIFONChKI opranu. Huspkuid corriaib-
HO-CKOHOMIYHHWH pIBeHb JIONCH, 0e3poOITTS CTalTh
MIPUYIHHOIO TOTO, IIO JIFOAX CBIZJOMO ITOTOKYIOTHCS Ha
MPOJIaXk CBOIX opradiB. J{JIst TOrO 100 MPUTTUHKUTH [IeH
HE3aKOHHUH TpoIec KYIMiBIi-MPOAaKy aHATOMIYHHX
MaTepiaiiB JFOJICH 3 METO0 TpaHcILTaHTalil, y 2018 porri
HOpMH 4. 4 cT. 143 KK Ykpainu cTanu CyBOpilIAMH.

OTXe, COIiaTbHO-CEKOHOMIUHI, TOJITUYHI MPOLECH
B CYCHUIBCTBI Ta HU3BKHH PiBeHb MOPAJIBHOI KYJIBTYpH
BIUIMBAIOTH HA NPUYNHH Ta YMOBH IIOCSTaHb HA JIIOA-
CbKi OpraHu 3 METOI 3JIMCHCHHS HE3aKOHHOI TpaH-
CIUTaHTAL].

ComianbHi  (akTopu KpuMiHATi3aMmii HE3aKOHHOI
TPaHCIUIAHTAIT MEPETUTITAFOTLCS 3 MEOUUHUMU (HaKmo-
pamu. B YkpaiHi OlU3bK0 5 THCSY TAIli€HTiB TiepeOyBa-
FOTh y 4ep3i Ha Tiepecaiky oprasiB. HaiibOinbpme ykpainii
MOTPeOYOTh HUPOK Ta KICTKOBOTO MO3KY. TpOXH MeH-
1Ie — CepIIs, JISTCHb 1 IEYIHKH. 31 3raJlaHuX 5 THCSY JIUIIE
OMM3BKO TPHOMCTAM TaJAHUThH 3aPYUIUTHCS NICPIKABHOIO
miATpUMKOI0. Ha 111 3akoHOIaBUMX TIEPHUIIETIH yKpaTHIIi,
SIK1 TOTPeOYIOTh TPaHCIDIAHTAIlT, 3MYIIIEH] TXaTH 3a Kop-
JIOH, 1100 TaM yTPHYi JOPOKIE TPOOIIEpyBaTUCs ',

HeoOXigHiCTh PO3BUTKY TPaHCILIAHTOJIOTIi B YKpa-
{HI He BWKJIMKae CyMHiBiB. IIporpec TpaHcIianrarii
B HaII KpaiHi JacTh 3MOTY HE JIUIIIe Kpalle HaJaBaThu
JKUTTEBO BaXJIMBY JIOMOMOTY XBOPHM, aje W TiaHIMe
MEIMIIMHY Ha SKICHO HOBHU piBEHb, BHACIIJIOK YOTO
IMYHOJIOT15, MOJICKYJISIpHA O10J10T1sI, METUYHE MTPHIIAI0-
OyayBaHHsI 1 0araTo iHIUX chep METUIIMHN OTPUMAIOTh
3HAYHUH CTHMYJ JUISl TIOAJIBIIOTO PO3BHUTKY. Pazom i3
THUM aKTHBHHH PO3BUTOK CYCITIJIBHUX BIIHOCHH y cepi
TPAHCIUIAHTONIOTIi BAMAarae 30CCPeIUTH 3HAYHY yBary
Ha X aJIeKBaTHOMY 3aXHUCTi, Y TOMY YHCII W IIJIIXOM
peaitizarii KpUMiHAILHO-TIPaBOBOI 3a00poHHU .

Kpuminanvrno-npaeosi  gpakmopu.  OcoOIMBICTIO
MIPUHHATTS KPUMiHATBHO-TIPABOBOT HOPMH Ta i1 IoJ1aJTb-
ma e(eKTUBHICTh 3aJICKUTh HAacamIiepen Bij 11 Hayko-
BOT OOTPYHTOBAHOCTI Ta BIJIIOBITHOCTI ii iHTepecam
CycmiabCcTBa i meprkaBu'®. Humi cepen HayKOBIIB HeMae
€IMHOTO TIOTVISITY MO0 BCTAHOBICHHS 3YMOBIICHOCTI
KpUMIHAJIBHOT BiJITIOBIAIILHOCTI Yepe3 MPU3My KpHMi-
HaJBHO-TIPaBOBUX (hakTopiB. [0IOBHUM (hakTOpOM, IO
OOIPYHTOBY€E BCTAHOBJICHHS 1 30epeKeHHST KPUMIHAIb-
HOT BIAMOBIJAILHOCTI 32 HE3aKOHHY TPaHCIUIAHTAIIIIO,

!4 Cucoenko 1. Tpancruianranist B YKpaiHi: 4i Bapro GOsSTHCS 4Op-
HUX  TpaHcmiantomorie.  2019.  URL:  https://24tv.ua/ru/institut
prosveshhenija_tag6052/ (nara 3seprenns: 10.09.2019).

15 Tpunuak C.B. CouianbHa 3yMOBICHICTh KPHMiHAIBHOI BiITOBIqab-
HOCTI 3a NMOPYIICHHS BCTAHOBJICHOTO 3aKOHOM IIOPSIKY TPaHCIUIAHTAIIi
opratiB a0o TkaHuH JiroauHu. [IpaBo i Oe3neka. 2004. Ne 3°2. C. 40-46.

1 Karepunuyk K.B. KpumiHanbHO-IIpaBOBa OXOpOHA 3/10POB’Sl 0COOH:
JIOKTPUHAJIBHI, 3aKOHO/IaBY1 Ta MPABO3aCTOCOBYI MPOOIEMH : JHUC. ... I-pa
ropua. Hayk : 12.00.08. Kuis, 2019. C. 70.
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€ CycITiJIbHa HEeOe3MeUHICTh, JJIs SIKOT XapakTepHi JiBa
MTOKAa3HUKH: XapaKTep 1 CTYIiHb CYCHUIBHOT HeOe3mey-
HOCTI IIMX 3JIOYMHIB, & TAKOXX CYCIIUJILHO HeOe3neuyHi
HACJIIIKH.

OTKe, CyCIJIBHO HeOe3levuHe MPOTHIIPABHE JIisH-
Hs, IO € 000B’3KOBOIO 03HAKOIO 00’ €KTUBHOI CTOPOHHU
CKJIaJy TaKoTO 3JIOYHHY, SK HE3aKOHHA TPaHCIUIAHTa-
ITisl, CIPUYHMHSE HACHIJKH, IO 37e01IbIIOr0 3aBIal0Th
HETIONIPABHOT IIIKOJM 3I0pPOB’F0 0cOOU. MU BBa)KaeMo,
10 KPUMIHAJLHO-TIPABOB1 (PaKTOPU 3yMOBIIIOOTH BCTa-
HOBJICHHsSI KpUMIHAJIBHOI BIiJIOBITAJIBHOCTI 3a Hesa-
KOHHY TPaHCIUTAHTAIlII0 CIeNU(IYHUM, TPUTAMAHHUM
JMINe i ramxysi mpaBa crnocoooM — (GOpMYITFOBaHHSM
y JUCITO3UIIIT CTATTI, 8 TAKOXK (DOPMYITFOBAHHSM CaHKIIIH
SIK y3araJIbHeHUX BUIB 1 pO3MipiB MTOKapaHhb 3a 11 Cyc-
MAbHO HeOe3neyne TiaHHS.

Kpuminonoziunuii ¢paxmop € He MEHII Ba>KIMBUM
Yy CHCTEMI COIiabHO-IIPaBOBOI 3yMOBIICHOCTI KPUMi-
HaJIbHO-TIPaBOBOT 3a00pOHU AiSHHS, Mepea0adyeHoro
cT. 143 KpuminanpHOTO KOJekcy Ykpainu. Came Ha
OCHOBI aHaJi3y BOTO (paKTOpa 3aKOHOJIABEIh TeOpe-
THYHO OCMHCITIOE Ta CUCTEMATU3yE 00’ €KTHBHI 3HAH-
Hs, HEOOX1H1 JII1 3aKOHOTBOPYOTO 3aKPIIUICHHS Tiel
YU 1HII0T 3a00pPOHM, Ta IPOTHO3YE PO3BHUTOK i1 CKIIaJI-
HUKIB.

Jis epekTHBHOT OOpPOTHOM 3 HE3aKOHHOK TpaH-
CIUIAHTAII€}0 TMOTPIOHI TMOBHI ¥ TOYHI 3HAHHS TIPO
CTIpaBXHIil CTaH IHOTO SBUINA, 1[0 HACAMIIEPE] IOTpe-
Oye BiIOMOCTeH TIPO PiBEHb, CTPYKTYPY, TUHAMIKY, Te0-
rpadiro 3JIOYMHHOCTI, & TAKOXK 0CI0, SIKi CKOIJIH 3JIOYHHH.

Po3miisiHeMO CTaTUCTHKY OOJIKOBAaHMX KPHUMIHAb-
HUX TpaBoNopyiieHb (0e3 ypaxyBaHHS KpPHMiHAJIbHHUX
MIPABONIOPYIIICHb, BUKIFOUEHUX 3 OOJIKY Y 3B’S3KY 13
3aKPUTTSIM MMPOBAJPKEHHS HA MMIJCTaBi MyHKTIB 1, 2, 4,
6 4. 1 ct. 284 KIIK VYkpainu) Ta neTaizailito 3a periona-
MU ix BunHeHHs 3a 2013 — cigvenp—unens 2019 poky!”:

— 2013 p. — 9 ([JdmimpomnerpoBchbka 001 — 1;
Mmicto KuiB — 1; UepHniriscbka o011, — 7);

— 2014 p. — 3 ([JmimpomneTrpoBchbka 001 — 2;
JloHernpka o0, — 1);

— 2015 p. — 5 (micro KuiB — 4 (BUMHEHI TpyIOI0O
oci0); XapkiBcbka o0I1. — 1);

— 2016 p. - 0;

— 2017 p. — 2 (Kuisceka 06m1. — 1; M. KuiB — 1);

— 2018 p. — 2 (m. Kuis - 2);

— 3a ciueHp—nuneHb 2019 poky — 1 (JloHembka
oo — 1).

Amnanizyroun o¢imidHI J1aHI KpUMIHAJIBHOI CTa-
tacTHKH 3a 2013 — cigenp—unenb 2019 poky momo
3apeECTPOBAHUX 3JIOYMHIB Y 3B’3Ky 3 HE3aKOHHH-
MU JIiSIMU IOJ0 aHATOMIYHUX MarepiajiB JIIOIWHU Ha

7 Odiniiinnii  nucT-BianoBiags [eHepanbHOT MPOKyparypu VYKpainu
y ¢opmi BiIOMOCTi 3a JaHMMH 3BITHOCTI 3a (opmoro Ne | «E€auHwuii
3BIT PO KpUMiHaJbHI npaBonopyieHHs 3a 2013-2018 poku Ta ciueHb—
munens 2019 poky mpo KilbKICTh 3apeecTpOBAaHUX y JeprkaBi Ta ii peri-
OHAaX KPUMIHAIBHUX MPABONOPYIIEHb, NepeadadeHux crarrero 143
KK Vkpainu (mopyIeHHs! BCTAHOBJICHOTO 3aKOHOM MOPSIIKY TPAHCIIIaH-
Tauii opraHiB abo TKaHWH JIOAMHM), Ta PE3YNIBTATH 1X JOCYJOBOrO Po3-
CITIyBaHHSD».
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Zherzh Liudmyla

Teputopii YKpaiHH, MOKHA TPUITYCTUTH, IO BKa3aHa
poOJIeMaTHKa He € aKTyallbHOK JUIS HAIIOl JIepPIKaBH.
[Tonpu HasABHICTH yCTaNEHUX MiIXOJIB 10 MPOBEACHHS
KPUMIHOJIOTTYHOT XapaKTePHCTHKH 3JIOYUHIB MUITXOM
oOuYMCIIeHHs] ¥ y3arajdbHEHHS ii OCHOBHHX ITOKa3HH-
KiB (piBeHb, JWHAMiKa, CTPYKTypa, reorpadis TOIIO),
i 3MICTOBE HAIIOBHCHHS HE MOKHA BBa)KaTH THUIIOBHM,
yHIBepCaIbHUM 'S,

3Bakaroun Ha MiIBHUIICHY JIATEHTHICTH 3J0YMHHUX
JiH 1I0JI0 aHATOMIYHHMX MaTrepialliB JIFOJAWHHU, KPHUMi-
HaJbHA CTATUCTHKA, sIKa 3a3BHYail OEpeThCs 32 OCHOBY
i 9ac po3poOIeHHs KPUMIHOJIOTTYHOT XapaKTepUCTH-
KH, HEC MO)KE 00’ €KTHBHO B1I0Opa3uTH peajbHHUU CTaH,
cnenudiky Ta CYTHICTh 3JIOYMHHOI JiSUTBHOCTI y ce-
pl TpaHCIIAHTAIil AaHAaTOMIYHUX MaTepiaiiB JIOIHU-
gu. OgHaK Takui BUJ 370YHMHHOI IISTIBHOCTI HAsBHUMI
y CydacHOMY CYCHUIBCTBI 1 HaBITh HE3HAYHI CTATHCTHY-
Hi TIOKa3HHUKH [IbOMY JIOKa3, 1[0 CBIIYKUTH PO aKTyalb-
HICTh KPUMIHATI3aIli] TaKOTO JTisTHHS.

Midcnapoono-npasosi  ¢hakmopu  0OIPYHTOBYIOTb
3000B’s13aHHS KpaiHU MO0 IMIUIEMEHTAIlii MI>KHAPO/I-
HUX HOPM 1 CTaHJapTiB, fAKi paTrdikoBaHi YKpaiHOIO,
NpUAHSBIIN Ha cebe 3000B’s3aHHS iX JOTPUMAaHHS,
y HalllOHaJIbHE 3aKOHO/IaBCTBO.

Ha ocHoBi mucepramiiinoro nocmimkenns K.B. Kare-
puHYYK" MU OymeMo po3LIsiaTd Taki BUIM MDKHAPOI-
HO-TIPaBOBHIX (DAaKTOpIB, SIK: 3arajbHi — MDKHAPOIHI JIOKY-
MEHTH, 1110 PErYITIOIOTh 3arajloM MIMUTaHHsI B TaTy31i OXOPOHU
OCHOBHUX IpaB Ta CBOOO JIOAWHHU 1 TPOMaJISIHUHA, 1 CTIei-
AJTbHI — MDXKHAPOJTHI JJOKYMEHTH, IO PETYJFOIOTh TUTAHHS
KOHKPETHOTO 3JI0YMHHOTO JiSTHHS, SIKE OCATAE Ha 3[0POB’sI
0co0H, a camMe He3aKOHHOI TPaHCIUIaHTAllil.

Jo 3aranpHHX MIDKHAapOIHO-TIPAaBOBUX (aKTo-
piB Hamexarb: 3arajbHa ICKJIapallis INpaB JIOAHHU
Bix 10 rpynns 1948 p.; KoHBeHIlis mpo 3axucT mpas
JIIOMUHYU 1 OCHOBOIIOJIOXKHUX CBOOOJ Bix 4 nucromazia
1950 p.; Mi>kHapOJHUI MaKT PO TPOMAJACHKI 1 moi-
THYHI mipaBa Bix 16 rpyans 1966 p.; CraryT (KoHctu-
Tymisi) BcecBiTHROT opraHizaiii OXOpoHH 370pOB’s
(BOO3) Bin 22 nmumas 1946 p. Came CraryT BuU3Ha-
yae ofHy 3 (pyHKLIH 1€l opraHizalii — BCTAHOBICHHS
Ta 3a MOTPEOH Meperiisi] Mi>KHapOIHOT HOMEHKIIATYpU
xBopoO (MKX-10), mpuauH cMepTi i IPaKTUKHA CyC-
MiJIBHOI OXOPOHH 340POB’SI.

L1i Ta iHIIi M>KHAPOAHI HOPMATUBHO-TIPABOBI AKTU
€ MOrpyHTSIM U1 (POPMYBAHHS HOPM BITUHU3HSIHOTO
KPUMIHQJIBHOTO 3aKOHOIABCTBA BIJMTOBITHO JIO Cydac-
HUX MIDKHApOIHO-TIPABOBHX HOPM Ta CTaHAApTiB.
3o0kpema, 1€ CTOCYEThCS 1 HOPM, CHPSIMOBAaHHMX Ha
OXOPOHY 3/I0POB’sl 0CO0M, 1110 BiIOOPAKEHO B CTATTAX
KK VYkpainn.

18 JTicinuua }0.0. Kpuminonoriuna XapaKTepUCTUKA 3I0YMHHOT J{isliib-
HOCTI y cdepi TpaHCIDIaHTaNil OpraniB abo TKaHWUH JIONMHH, JOHOPCTBA
kpoBi. HaykoBuii BicHHK XEpCOHCHKOTO IEP)KABHOTO YHIBEPCHTETY.
Bumyck 1. Tom 4. 2016. C. 11-15.

19 Karepunuyk K.B. KpumiHanbHO-IIPaBOBa 0XOPOHA 3/10POB’SI 0COOH:
JOKTPUHAIIBHI, 3aKOHOJaBY1 Ta IIPABO3aCTOCOBYI IPOOIEMH : JUHC. ... A-pa
topua. Hayk : 12.00.08. Kuis, 2019. C. 61-62.
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PosrnsHeMo  cremialibHi  MIXKHAPOIHO-TIPABOBI
dbaxtopu?’:

—  Ookymenmu Paou €eponu: 11 tpaHs 1978 p.
Komiter minicTpiB Pagu €Bponu yxsanue Pe3osnroriiro
(78) 29 «I1po yHidikalliro 3aKOHOAABCTBA JepKaB-ydac-
HUKIB 3 TUTaHb BHIYYCHHS, MEPECaJKH 1 TpaHCIIIaH-
Tallii JIFOJICKKUX OloMarepialliBy, y sKii peKOMEHIyBaB
BJalll JIep)KaB-yYaCHUKIB 3a0e3Me4ynuTH, M0 iX 3aKo-
HOJIAaBCTBO BIJIOBIIAJIO JOJyYeHUM 10 Ii€i Pe3omroril
npaBuiaM a00 TPUHHATH HOPMH, IO BiJIMOBIIAIOTH
IIIM TIpaBUJIaM, y CKJIai HOBOTO 3aKOHOABCTBA.

— ookymenmu €sponeticokozo Coio3y: JlnupekTuna
2004/23/EC €Bporeiicbkoro mapiameHty i Pagu €Bpo-
nefickkoro Coro3y Big 31 Oepesnst 2004 p. mpo Bcra-
HOBJICHHSI CTAHIAPTIB SKOCTI 1 O€3MeKH ISl TOHOPCTBA,
NMpUI0aHHS, KOHTPOJII0, 00pOOKH, 30eperkeHHs, 30epi-
TaHHS 1 PO3MOJILTY JIFONCHKUX TKAHUH 1 KITITHH.

— Ookymenmu Bceceimnuvoi opeanizayii oxopomu
300pos ’s: Kepisai npuanmni BOO3 moxo Tpanciuian-
Talii JIOACHKUX KIITHH, TKAHWH 1 OpraHiB (CXBaseHi
Ha 63-i1 Cecii BOO3 21 TtpaBus 2010 p., Pe3omoris
WHAG63 22).

OCHOBHI TNPHHIWIK TPAHCIUIAHTALIi 3aKPIIICHO
TakOK y E€BpOMEHCHKi KOHBEHIII PO 3aXUCT MpaB
1 TIOHOCTI JIOAWHA HAa OCHOBI IOCATHEHL O10J0Til
1 meuiHY (KoHBEHIIis Tpo TTpaBa JItoAuHY 1 Oiomenn-
uuHM Bix 4 kBiTHA 1997 poky), mignucaniii Ykpainoro
22 6epesns 2002 poky?'.

3a pesynbTaraMy aHallizy MDKHApOJHOTO 3aKOHO-
JIAaBCTBa MOXKHa 3pOOMTH BHCHOBOK, 110 YKpaiHa 3ara-
JoM mepeadadmiia KpUMiHAJIBHO-IIPABOBI HOPMH, LIO
CIIPSIMOBaHI Ha 3aXHCT BiJl HE3aKOHHOI TPaHCIUIAHTALII,
1 BOHU BiJITIOB1/Ial0OTh €BPOINEUCHKUM Ta CBITOBHM CTaH-
JlapTam y Iii ramysi.

BucHoBkn

OT1xe, Ha OCHOBI aHaii3y (haKTOpiB COLiaIBLHO-MPa-
BOBOT 3YMOBIIEHOCTI KPHMiHAJILHO-IIPABOBOi 3a00pOHU
JistHHA, iepeadaderoro ct. 143 KpuMiHaibHOTO KOAEKCY
Ykpainu, MOKHA 3pOOUTH BUCHOBOK, IO MEPEHIKOI0I0
JUI HE3aKOHHOI TpaHCIUIaHTalii Mae OyTu He 3a00po-
Ha TaKUX METOJIB JIKYBaHHS, a HAsBHICTb 3aKOHIB, SIKi
0 3axuIiaiy BiJl MPOTUIPABHHUX MOCATaHb, Ta CyBOPUI
KOHTPOJIb 32 X JOTPUMaHHSM. Y 3B’A3KY 3 UM MU MOXKe-
MO CTBEp/UKyBaTH, 10 monoxkeHHs cT. 143 KK Ykpainu
MOBHICTIO BIANOBifa€ HUHINIHIM TOTpedaM CyCIHilb-
ctBa. HaBeneHe mae mifcTaBu CTBEpKYBaTU MPO COLli-
aJbHO-TIPABOBY 3YMOBJICHICTh KPUMiHAJIBLHO-IIPABOBOT
3a00POHU TIOPYIIIEHHS BCTAHOBJIEHOTO 3aKOHOM MOPSI/IKY
TPaHCIUIAHTAIli] aHATOMIYHUX MaTepiajiB JHOAUHU.

2 MixxHapoiHi Ta perioHajbHi CTaHAAPTH B cepi 0XOPOHHU 310POB’s
i mpaxTuka ix 3acrocyBanus. Crnpasa «Ens0epre nportu Jlarsiiicskoi Pec-
myouikm». Menmare npaso. 2016. Ne 2(18). C. 96-135.

2! KoHBEHLLisl PO 3aXKCT [1PaB Ta I'iHOCTI JIIOAMHE Y 3B SI3KY 3 BUKOPUC-
TaHHSIM JI0OCATHEHb Oiosiorii Ta Mmeanimuy (KoHBEHIis PO MpaBa JFANHHA
Ta 6iomeanuuny), npuiinsra Pagoro €sponu 4 ksitasa 1997 p., patudiko-
BaHa YkpaiHoro 22 6epesnst 2002 p. URL: http://search.ligazakon.ua/l
doc2.nsf/link1/MU97355.html
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Kazmiryshyn Ernest
External PhD student
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The article is devoted to the research of the institutional support of the implementation of the state policy in the field
of European integration of Ukraine. The article outlines the circle of public authorities involved in the implementation
of the aforementioned direction of the foreign policy of Ukraine. It is stated that despite the involvement of a large
number of public authorities, implementation of this direction of the state policy of Ukraine functions, competence
and powers of some of them are not defined. Such a situation is inadmissible from the point of view of the requirements
of the Constitution of Ukraine, which obliges actors of public authority solely in legal forms. In this regard, a number
of proposals have been made to introduce amendments and additions to the legislation of Ukraine, in particular: it is
proposed to specify the powers of the President of Ukraine and the Parliament of Ukraine regarding the formation
of the named direction of Ukraine’s foreign policy. The Head of State and Parliament of Ukraine should jointly define
the principles of this direction of state policy. On the basis of these principles, the President of Ukraine should create
a strategy for realization of the mentioned direction of the state policy of Ukraine; it was proposed to strengthen
the institutional support of the implementation of the state policy in the field of European integration of Ukraine
at the level of ministries and central executive authorities. We propose to liquidate the posts of deputy ministers on
European integration within profile ministries and to introduce departments of European integration of the relevant
ministries. With central executive authorities, we propose the introduction of European integration departments. The
necessity of determining the legal status of certain institutional formations, which are involved in the implementation
of this direction of the state policy of Ukraine, was stated. This is the legal status of the Service of the Vice Prime
Minister for European and Euro-Atlantic integration, which we propose to define at the level of a special resolution
of the Government of Ukraine. In order to improve the effectiveness of the formation and implementation of state
policy in the field of European integration of Ukraine, it is proposed to set up a Coordinating Council for European
Integration of Ukraine. We propose to define the functions, competence, composition, procedure of functioning of this
Council at the level of the special law of Ukraine.

IncTuryniiine 3a0e3nevyeHHst peasizanii Jep:kaBHOI MOJITHKH
y cepi eBponeiicbkoi inTerpauii Ykpainu

Kasmipuwiun Epnecm Onexcanoposuu
3000y8au Yuigepcumemy CyuacHuUX 3Hamb, Yxpaina

IMocTranoBka npodaeMu

HeonminHOI yMOBOIO e(eKTHBHOI peaizarii jaep-
JKaBHOI TOJITHKH y cdepl €BporeichKkoi iHTerpartii
VYkpaiHu € ii HaJeXHEe IHCTUTYIlIiHEe 3a0e3IedeHHS.
Bapto Bim3HaunTH, 10 10 (OpMYBaHHS Ta peaizarii
[HOTO HAIMPSAMY 30BHIIIHBOT IMOJIITHKN YKpaiHU 3airyde-
HO Oararo cy0’eKTiB myOidHOI BiIajM, 30Kkpema: Bep-
xoBHY Pany Vkpainu, [Ipesunenra Ykpaiau ta Kabiner
MinicTpiB  Ykpaiau, TpoQuIbHI MiHICTEpCTBa, IICH-
TpaJibHI OPraHd BUKOHABYOI BIIAH Ta 1H.

Take 3HayHE IHCTHUTYIIIHE 3a0€3IICUCHHS JIePIKaB-
HOT TIOMTHKH Y cepl eBpOINerchKoi iHTerparii Ykpa-
{HM He BUpimye npobiemu edekTuBHOCTI 1i peaiza-
mii. Ha wam morsin, edekTuBHICTH peaiizaiii 1boro
HanpsMy JIepKaBHOT MOJIITHKU YKpaiHu BUMArae 4iTKol
KOOPJUHAIIT JisSUTBHOCTI CcyO’€KTiB IyOiiuHOi BIajw,
3allydeHuX J0 ii peaizallii; KOHKpPETHKH Ha PiBHI 3aK0-
HOJIAaBCTBa YKpAaiHU y YaCTHHI BU3HAUCHHS (YHKIIIH,
KOMITETEHIIIT Ta TOBHOBa)KEHb Cy0’ €KTIB ITyOIiuHOT BiTa-
JIM 11010 (POPMYBAHHS Ta peaizaiii JTep>KaBHOI IOJi-

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE

THKH y cepi eBpomelchKoi inTerpamii Ykpainu Tomo.
Huni Mu maemo iHmy curyarniro. € okpeMi cy0’eKkTH
MyOIivHOI BIagu Ta myOIivHi cIy>XO0BIH, sKi (GaKkTHU-
HO 3aTy4eHi 0 peai3allii Iboro HaupsMy 30BHIIIHBOT
MOMITUKK YKpaiHW, OJHAK Ha piBHI 3aKOHOJABCTBA
VYKpaiHu He BH3HAUCHA XHS KOMIICTCHINSI Y YaCTH-
Hi peamizamii mbOro HampsMy ICp)KaBHOI IOJITHKH,
HAMpUKIIAA, 3aCTyIIHUKH MIHICTPIB 3 MHUTaHb €BPOiH-
terpauii. Oxpemi cy0’exTn MyOIiuHOI BIAIH, SKi 3aITy-
YeHi J0 peaizaiii [boro HampsMy JIepKaBHOI TONITH-
ku, Taki sk Ciyx0a Bile-ipeM’ep-MiHiCTpa 3 MUTaHb
€BPOTICICHKOI Ta €BPOATIAHTHYHOI iHTErpamii, B3araii
HE MaroTh O(]IMiifHO BU3HAUYEHOTO MPABOBOTO CTATYCY.
3 omiAay Ha 1€ € HEOOXIIHICTh SIK y OKpecleHHI KoJia
cy0’eKTiB myOigHO{ BIaau, sIKi 3aIy4eHi 10 (opMyBaH-
HS Ta peaiizanii [ep:kaBHOI MOMITHKH y c(epi eBpomeH-
chKol iHTerpanii Ykpainu, Tak i y HagaHHI IPOIO3HIII
II0/10 BAOCKOHAJICHHS 3aKOHOJIaBCTBA YKPAiHU y YaCTH-
Hi BH3HAUCHHS IPAaBOBOTO CTaTyCy TaKUX CyO’ €KTiB,
a TaKoX iX KOMIIETEHIIii MoA0 peaizaiii Ha3BaHOTO
HAIpsIMy 30BHIIIHBOT MOJITHKH YKpaTHH.
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Kazmiryshyn Ernest

MeTor mi€i cTATTi € JOCTIHKEHHS ITHCTHTYIIHHO-
ro 3a0e3MeveHHs] (POPMYBaHHSI Ta peaizarii qepKaBHOT
MONITHKU Y cepi eBporeiickkoi iHTErparii YkpaiHu.
I NOCATHEHHS TIOCTABIICHOT METH HEOOXIJIHO BUpI-
IIUTH TaKi JOCTITHUIBKI 3aBAaHHS: 1) OKPECIUTH KOJIO
Cy0’€eKTIB TIyOJIYHOT BJIAJH, SIKi 3aiTydeHi Jo Gopmy-
BaHHS Ta pealizallii IIbOro HanpsMy 30BHINIHBOT ITOJTi-
TUKA YKpaiHW; 2) BU3HAYHMTH iX QYHKIIIT, KOMIIETEHIIIO
Ta MOBHOBKCHHS MO0 pealiallii Ha3BaHOTO Hamps-
My JIep’KaBHOI TIOMITHKK YKpaiHu; 3) BUSBUTH NpoOIe-
MH HOPMATHUBHOTO PETYJIOBAHHS IPAaBOBOTO CTaTyCy
Ta KOMIICTEHIIIi Ha3BaHUX Cy0’ €KTIB IMyOJIIYHOI BIIaIH;
4) 3poOUTH TIPOTIO3HIIIT 1100 BHECEHHS 3MiH 1 JIOTIOB-
HEHb JIO 3aKOHO/IaBCTBA YKpAaiHU Y YaCTHUHI BH3HAYCH-
Hs IPaBOBOTO CTATYCy TaKHX Cy0’€KTIB, & TAKOXK iXHBOT
KOMITETEHIIIT IIIOJI0 peatizallii Iboro HalpsAMy 30BHIIII-
HBOT IMOJIITHKN YKpaiHu.

Amnani3 nocaizkeHHs1 MpodaeMu

[HCTHTYIIIHHE 3a0e3MedeHHs JIep)KaBHOI IO THKH
y cepi eBporieiichKol iHTerparii YkpaiHu Ha piBHI Hay-
KOBOI JIITEpaTypH JOCTIKEHO Maio. Mo)kKHa Ha3BaTh
JIUIIIe OKpeMi JTOCII/HKEHHS, SIKI CTaBUJIM COO01 3a METy
3’SCyBaHHS [HOTO MUTaHHS. JI0 HUX HaJekarb JOCIi-
JoxeHHsa M. Haszapenko, H. ['munrok, b. IIpaxoncskoro,
A. Tlomoka'. Cepen 1oCiiIKeHb, K TOPKAIKMCS TOTHY-
HUX IMTaHb, MOJKHA Ha3BatH mpaiti O. [IponeBrya’.

3 omsmy Ha Te, IO 3 MOMEHTY IPOBEICHHS IUX
JIOCITIPKEHb 3aKOHOJIAaBCTBO YKpATHH Y il YaCTHHI CyT-
TEBO 3MIHIJIOCSI, TO OKPEMi IPOITO3UIIiT BUCHUX HATETIeP
€ HeaKTyaJbHUMHU.

Buxnan ocHoBHOro Martepiany

Ockinpku (OpMyBaHHSI Ta peaiizalilis JepKaBHOI
TIOJIITUKU Y cdepi eBporerchKkoi iHTerpaiii Ykpainu
3MIIACHIOETBCS TIMPOKHM KOJIOM CYO’€KTIB IyOJIIYHOT
BJA]IH, TO JIOUIIHHO MO i3 BU3HAYCHHSM X KOJIa KOH-
KpeTu3yBaTH 1XHi (DYHKIIIT, KOMIIETCHIIIFO Ta ITOBHOBA-
YKSHHS IIIOJI0 peati3allil Ha3BaHOTO HANPSIMY JepKaBHOT
MoMTHKN YKpainu. [TogHemo i3 mapiaMeHTy YKpaiHu.
AHami3 3aKOHOJABCTBA YKpaiHM Ja€ 3MOT'y Ha3BaTh
TaKWi TIepelTiK MoBHOBaXKeHb BepxoBHOT Pann Yipainu
Yy KOHTEKCTi (popMyBaHHS JepKaBHOT OJITHKH Y cdepi
€BpoOTICHCHKOT iHTerpallii Ykpainu: 1) BU3HaueHHS 3acaj]

! Hazapernxko M.O. KomrmrekcHuil MexaHi3M pealisaiiii €BpoiHTerpa-
wiitHOT moniTukKM YKpaiHu : JucC... KaHA. opua. Hayk : 25.00.02. Oneca :
Opec. perioH. iH-T mepx. ynp-Hs Ham. axax. nepx. ynp-ust npu [Ipesn-
nenToBi Ykpainu, 2014. 238 c.; I'nuatok H.A. MexaHi3mu KoopauHaii
TIOJIITHKY €BpOIIeiichKoi iHTerpamii B YkpaiHi : JuC. ... KaHI. IOpHUI.
Hayk : 25.00.02. Opneca : Opec. perioH. iH-T aepx. ynp-us Hau. axan.
nepk. ynp-us npu Ipesunentosi Ykpainu, 2011. 217 c.; [TapaxoHChKHii
B. €Bponeiicbkuii npoekT Ta YkpaiHa : AHaJIITHYHA 10TIOBIb / 3a 3araib-
Hot pen. O.B. JInteunenka. Kuis : HIC/I, 2012. 64 c.; ITorok A. CyuacHi
MIAXOIM J10 31iHiCHEHHS peOpPMYBaHHS AEP/KABHOTO YIIPABIIHHS: TOCBI
3apyObkHHUX KpaiH. Bicnux HAJY npu Ilpesudenmosi Ykpainu. 2012.
Ne 2. C. 13-20.

2IIponeud O.C. [HCTHTYIIIHI 3acau aganTanii 3aKOHOZAaBCTBA YKpa-
THU /10 acquis communautaire: CTaH JIEraJIbHOTO 3aKPIIICHHS 1 epCrieK-
THUBH BIOCKOHANICHHS. [Ipaso ma 6esnexa. 2016. Ne 3. C. 32-39.
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peaiizaiiii CTpaTerivHOTO KypCy JCepKaBH Ha HAOyTTs
MTOBHOTIPABHOTO WICHCTBAa YKpaiHU B €BpomneichKOMY
Coro3i®; 2) parudikaris, IpUETHAHHS 10 MIXXHAPOIHO-
TO JIOTOBODY, TPUAHSTTS TEKCTY MIXKHAPOTHOTO JTOTOBO-
Py Ta IOJATKiB J0 HBOTO, Y TOMY YHCHI 0 YTOJIu Ipo
acomiariro Mixk YkpaiHnoto Ta €C; 3) IpuiAHATTS 3aKOHIB
VYkpainu. g Hac 11e noBHOBaXkeHHs1 BepxoBHoi Pann
VYkpalHu BaXIIUBE THM, IO QJalTallisl 3aKOHOJIaBCTBA
VYkpainn 10 3akoHOmaBcTBa E€Bpormeiicbkoro Coro-
3y mepeadadae BHECEHHs 3MiH Ta JONOBHEHb y YHHHI
3aKOHM YKpaiHH Ta MPUHHATTSI HOBUX 3aKOHIB YKpaiHH.
Lle MOBHOBaXCHHS HAJEKHUTH BHKIIOUHO TapiIaMEHTY
VYkpaiH 1 )KOJTHHM 1HITUM Cy0’€KTOM IyOJIIYHOT BIIa I
3NIACHIOBATHCS HE MOXe; 4) yCTaHOBYI IMOBHOBaXKCH-
Hs1 BepxoBHoi Pagu Ykpainu Ta BHpIIICHHS KaJpPOBHX
MUTaHb TOIIO.

Jo Toro x y ckiani BepxosHoi Pagn Ykpainu QyHK-
mionye Komiter BepxoBHoi Pagm VYkpainun 3 nutaHb
eBponeiichkoi inTerpauii. Moro mpaBoBuii cTatyc, KOM-
TIETEHIIIS Ta TOBHOBA)KCHHS BU3HAYCHI 3aKOHOM YKpa-
ian «Ilpo xomiteTm BepxoBHoi Pamm VYkpainw» Bin
04 xBiTHs 1995 poky”.

Hactynaum cy0’eKTOM ITyOIivHOT BIIaIn, SKAN 3aITy-
4aeThes 10 (hOpPMYBaHHS JIEPIKABHOI TONITHKH Y cepi
eBporneiicbkol iHTerpamnii Ykpainu, € [IpesuaeHt Ykpa-
a7, 3rigHo 13 4. 2 cT. 102 Ta . 3 ct. 106 Koncrurymii
Vipaiaw® [Ipe3ument Ykpaidu €, mo-mepiie, rapantoM
peaiizaiiii CTpaTerivHOTO KypcCy JCpKaBH Ha HAOyTTs
MTOBHOTIPABHOTO WICHCTBAa YKpaiHU B €BpONEHChHKOMY
Coro3i ta B Opranizamii [TiBHIYHOATIAHTHYHOTO JIOTO-
BOpY, IO-ApYyTe, MPEACTABISE NepKaBy B MiKHAPOI-
HUX BIJIHOCHHAX, 3/IHCHIOE KEPIBHUIITBO 30BHIITHBO-
TIOJIITHYHOKO JIISUTHHICTIO JIEP)KaBH, BEJE IEPEeroBOPH
Ta YKIaJae MDKHApOJHI JIOTOBOpH YKpaiHW. 3araib-
Hi TIOBHOBA)XKCHHS IVIaBH JEp)KaBU IOJO0 BU3HAYCHHS
Ta peaizallii 3acaj] BHyTPIIIHBOI 1 30BHINTHBOT MOJITH-
Ku YKpainu Bu3Ha4yeHi y 4. 1 Ta 3 ct. 12, ct. 13 3akony
VYxpaiau «IIpo 3acaaum BHYTPINIHBOT 1 30BHIIIHBOT MTOJTi-
tuku» Big 01 murmas 2010 poky®.

[Torpu Take mMUpOKe KOO MOBHOBAKEHB [Ipe3naeH-
Ta YKpaiHM 11010 (OpPMYBaHHS Ta peaiizallii aepikaB-
HOT TIOJITHKK Y cepi eBpoIeichKol iHTerpamii Ykpa-
{HM, OKpeMi NMHUTaHHS, OB’ sI3aHi 13 MMOBHOBAXXCHHIMU
IJIaBH JIep)KaBU y il cepi, 3aIMIIaI0ThCS HE TIOCHTh
3po3yMinuMu. Hampukinas, 1o o3Ha4ae KOHCTHTYIIIHHE
TIOJIO’KEHHS TIPO Te, o [Ipe3uaent € rapanToM peati-
3aii cTparerigyHoro Kypcey YkpaiHu Ha HaOyTTsI ITOBHO-
MIPABHOTO WIeHCTBA YKpainu B €Bporieiicbkomy Coro3i?
SkuM € MexaHi3M Takoro rapaHTyBaHHs? O4YeBHIHO,

3 Koncruryuist Yxpainn. Bioomocmi Bepxosnoi Paou Vkpainu. 1996.
Ne 30. Cr. 141.

*ITpo xomitern Bepxosroi Payur Ykpainu : 3akoH Ykpainu Bix 04 KBiTHSI
1995 p. Ne 116/95-BP / BepxoBna Pama Ykpainu : ogiy. eeonopman.
URL: https://zakon.rada.gov.ua/laws/show/116/95-%D0%B2%D1%80/
ed19950404 (nara 3Bepuenns: 14.01.2019).

’ Koncruryuist Yxpainn. Bioomocmi Bepxosnoi Paou Vkpainu. 1996.
Ne 30. Cr. 141.

°TIpo 3aca/ii BHYTPIIIHBOT i 30BHILIHBOI MOJITHKY : 3aKOH YKpaiHH Bijg
01.07.2010 Ne 2411-VI. URL: https://zakon.rada.gov.ua/laws/show/2411-
17 (nara 3Bepuenns: 22.04.2019).
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mo [IpesnaeHT YkpaiHu He Mae TpaBa 3IIHCHIOBATH
Take TapaHTyBaHHS y To3ampaBoBuX (opmax. OTxe,
TaKe TapaHTyBaHHS MYCHUTh MaTH YiTKy MPaBOBY perya-
MEHTAIIIFO Ta BiJIMOBIIHUI MeXaHI3M pealtizallii, 3aKpi-
IJICHAN Ha PIBHI 3aKOHOAABCTBA YKpaiHU.

Peasizanis jepixaBHOT MONITHKA y cepi €BPOICH-
ChKOi iHTerpamii YKpaiHu 31HCHIOEThCS OpraHaMH
BUKOHABYOI BIAaJX. JJ0 HUX Halexarb: Ypsa YKpaiHu,
mpoGiabHI MIHICTEPCTBA Ta IEHTPaJIbHI OPTaHU BUKO-
HaBuoi Bnaau. Haremep OCHOBHMM HOpPMaTHUBHO-IIpa-
BOBHM AaKTOM, SIKHM BH3HAYa€ KOMIIETCHIIIIO Ta IMOB-
HOBKEHHSI IMX CYO’€KTIB MyONMIYHOT aaMiHicTparii
y HaszBaHiil cdepi, € [loctanoBa Kabinety MiHicTpiB
Vkpainu Bix 25 sxoBtHS 2017 poky Ne 11067, Liero x
[TocTanoBor Ypsily 3aTBEpKEHUI BiIOBITHHUHA TUTaH
3axoniB. OJHAK TIOPs/ 13 HA3BAHUM IIIAHOM € ¥ 1HIINH
odimiitani mokymeHT — Yka3 [lpeswmenta VYkpainu
«IlutaHHs €BpOTEHCHKOI Ta €BPOATIAHTHYHOI 1HTeE-
rpamii» Bix 20 kBiTHsS 2019 poky Ne 155/2019 #, sxum
3aTBep/DKCHUN 1HIMN IiaH 3axoiiB. LI nBa turanum
MIEPETHHAIOThCS Y BU3HAUCHHI 3aBJIaHb €BPOIHTErpa-
midHOT MOMITHKKA YKpaiHW, a OTKe, CTBOPIOIOThH Ipa-
BOBY Komi3ifo. [i BupimeHHs MM BOayaeMo y UiTKOMY
pPO3MEKyBaHHI TIOBHOBakeHb [IpesuneHra Ykpainu
Ta Ypsamy YkpaiHu MI00 HOPMAaTUBHOTO 3a0e3meueHHSs
HA3BaHOTO HAIPSIMY 30BHINIHBOT TOJITHKH YKpaiHH.
Ha wam nonsan, Ipe3unent Ykpainu mae CTBOpPrOBaTH
CTpATETII0 JIeP)KaBHOT MOMITHKH y cepi eBponeichKol
iHTerpamnii Ykpainu, a Ypsij Mae CTBOPIOBATH Ta BIPO-
Ba/DKyBaTh IUIaH peamisarnii HarmionanbHOT cTparterii
€BpoTeiichKOl iHTerpamii Ykpainu. BinmoBijaHy komiie-
teHIito [IpesnaeHra Ykpainu ta Ypsaay Ykpainu mu 0
MIPOTIOHYBAJIA BU3HAYMTH Ha piBHI cT. 12 3akoHy Ykpai-
HU «IIpo 3acamu BHYTPINTHBOT 1 30BHIIIHBOT MOTITHKI.

ToBopstun Tpo  pearizallito JIep:KaBHOI TONMITHKH
y cepi eBponeiicbkoi iHTErparlii Ykpainu, He MOXXHA
OMHUHYTH YBaror Tou (akt, o y ckiaai Ypsaay Ykpa-
THH € OKpeMHH WieH Ypsny, SKAH OIMKYEThCS ITHM
HANPSIMOM 30BHIIIHBOI MOMITHKM VYikpaimn. Muersces
Mpo  Bille-TIpeM’€p-MiHICTpa 3 IUTaHb €BPOINCHCHKOT
Ta €BpOATIAHTHYHOI iHTerpamii Ykpainu. Komo iioro
MMOBHOBaXKeHb BU3Ha4YeHO [locTtanoBoro KabineTy MiHi-
crpiB Ykpainu Bix 18 kBitHsa 2016 poky Ne 296°.

ToBopstun TIpo  Bile-TipeM’ep-MiHICTpa 3 THTaHb

" TIpo BUKOHAHHS YTOIW MpPO ACOMialifo MiXK YKpaiHO, 3 OjHiel
croponu, Ta €Bpomneiicbkkum Cor030M, €BPONEHCHKUM  CIHIBTOBapH-
CTBOM 3 aTOMHOI eHeprii 1 IXHIMH JepikaBaMHU-WICHAMH, 3 IHIIOI CTO-
ponu : ITocranoBa Kabinery MinictpiB Ykpaiuu Bia 25 sxoBtHs 2017 p.
Ne 1106. URL: https://www.kmu.gov.ua/ua/npas/pro-vikonannya-ugodi-
pro-asociaciyu-mizh-ukrayinoyu-z-odniyeyi-storoni-ta-yevropejskim-
soyuzom-yevropejskim-spivtovaristvom-z-atomnoyi-energiyi-i-yihnimi-
derzhavami-chlenami-z-inshoyi-storoni (nara 3sepuenss: 19.05.2019).

8 [IuTaHHs €BPONEHCHKOI Ta €BpoaTIaHTHYHOI iHTerpawii : Yka3s [Ipe-
sumenta Yipainu Bix 20 ksitas 2019 p. Ne 155/2019. URL: https:/
www.president.gov.ua/documents/1552019-26586  (nata  3BepHEHHS:
24.04.2019).

°IIpo BH3HAYCHHS NHTaHb, L0 HaJIeXKarb 10 KommereHuil [Tepuroro
Bille-nipem’ep-MiHicTpa YKpaiHM Ta Bile-nipeM’ep-MiHICTpiB YKpaiHu :
Iocranosa Kabinery Minictpi Yipainu Bix 18 xBitHs 2016 p. Ne 296.
URL: https://zakon.rada.gov.ua/laws/show/296-2016-%D0%BF (nara
3BepHeHHs: 18.05.2019).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE

Institutional support for the implementation of state policy...

€BPONCHCHKOT Ta €BPOATIAHTUYHOI IHTETparii, Bap-
TO TaKOX 3BEPHYTH yBary Ha Te, IO MOPSJ i3 HUM
y o¢imidHuX JOKyMeHTax 3raayerbes To Odic
Bille-TIpeM’ €p-MiHICTpA 3 IUTaHb EBPOTICHCHKOT Ta €BPO-
amranTryHol inTerparnii'’, To Ciryx0a Bime-pem’ep-Mi-
HICTpa 3 TUTaHb €BPOICHCHKOI Ta €BPOATIAHTUYHOT
inTerparii'!. BigmosigHoro monoxenus mpo CiyxOy
Bille-TIpeM’ €p-MiHICTpA 3 IUTaHb EBPOTICHCHKOT Ta €BPO-
aTJIAHTUYHOT 1HTErpalii Hemae, 10 HENPHUITyCTHMO
3 mo3umii 4. 2 ct. 19 Koncrurymii Ykpainu. Mu mpo-
TIOHYEMO 3aTBEPIUTH Ha PiBHI MOCTAHOBHU Ypsijiy YKpa-
ian Tlonmoxkenns mpo CiyxOy Bile-ipeM’ep-MiHiCTpa
3 TUTaHb €BPOTICHCHKOI Ta €EBPOATIIAHTHYHOT 1HTErpaIlii,
Jie 1 BUBHAUUTH CKJIA]] Ta KOMIIETEHIIIO [ILOTO Cy0’€KTa
myOIIYHOT ajMiHicTpalii YkpaiHu.

Jlo mepeniky crienianbHUX Cy0’€KTIB, 3IyIEHUX 10
peaizarii gep>XKaBHOT MMOJIITHKU Y cepi eBpONeHChKOi
iHTerpamii YkpaiHu, Halle)KuTh YpsAJAoBUH odic Koop-
JIUHAIIT €BPONICHCHKOT Ta €BPOATIAHTHYHOI 1HTErpallii.
Voro mpaBoBmii cTaTyc, KOMIIETEHIlis Ta KOJIO MOBHO-
BakeHb BH3HaueHi y IlocranoBi KaGinery MiHicTpiB
VYxpaiau Big 04 xoBTHsI 2017 poky Ne 759 «I1Ipo Ypsnao-
BHH 0ic KOOpIUHAIIIT €BPOIEHCHKOT Ta EBPOATIIAHTHY-
HOI iHTerpariin'?. ®akrnano YpsmoBuii odic koopau-
HaII1 €BPOTEHCHKOT Ta €BPOATIAHTHYHOI IHTETpaIlii Mae
CTaTyc CaMOCTIHHOTO CTPYKTYpHOTO Tiapo3airy Cekpe-
tapiary KaGinery MinicTpiB YkpaiHu, sSIKHH 371HCHIOE
opraHizaiiiiiHe, eKCIIepTHO-aHAJIITHYHE Ta 1H(OpMa-
miiHe 3a0e3nedeHHs AisuibHOCTI Kabinety MiHicTpiB
Vkpaiau y chepi e€Bporeichkoi Ta €BpOATIaHTHIHOT
IHTeTparlii.

HacTtynHoro naHKow peaiizamii Jep>kaBHOI IOJi-
TUKH y cepi eBpornelichkoi iHTerparii Ykpaiau € mpo-
¢inpHI MiHicTepcTBa. CaMe BOHW BU3HAUYCHI BIJMOBI-
JIaTIbHUMU 32 BUKOHAHHSI KOHKPETHHX TIOJIOKEHb YTOH
po acormiariro Mix Ykpainoro Ta €C. Y Ilnani 3axo-
JIiB 3 BUKOHAHHS YTOJIM MPO acoIlialliio MiX YKpaiHO
Ta €C, KU 3aTBepKEHUI crieniaabHo [locTaHOBOIO
VYpsiy, BU3HAYCHI KOHKPETHI 3aX0/IM 3 BUKOHAHHSI Ha3-
BaHOI YToIu, aJpecartoM SKAX € KOHKpPETHI MpodisibHi
MmiHicTepcTBa'®.

10Vpsin 3aTBepauB 1uTaHu 3axoiB Ha 2019 pik o0 KomyHikarii y chepi
€BPOTIEHCHKOI Ta €BpoaTIaHTH4YHOI iHTerpanii Ykpainu. URL: https:/
www.kmu.gov.ua/ua/news/uryad-zatverdiv-plani-zahodiv-na-2019-rik-
shchodo-komunikaciyi-u-sferi-yevropejskoyi-ta-yevroatlantichnoyi-
integraciyi-ukrayini (zara 3Beprenns: 03.06.2019); 3BiT npo BUKOHAHHS
IMopsinky nexsHoro acomiamii Ta Yroau mpo acowuianiro Mix YKpaiHOO
Ta €BporneiicekiuM Coro3oM 3a ciueHb—TpaBeHb 2016 poky. URL: https://
www.kmu.gov.ua/storage/app/media/zviti-pro-vikonannya/AA GOEI
REPORT %205%20m%202016 final 060616.pdf (mara 3BepHEHHS:
24.04.2019).

I €ppoinrerpamiiinnii  mopran. URL:  https://eu-ua.org/sluzhba-
vice-premyer-ministra-z-pytan-yevropeyskoyi-ta-yevroatlantychnoyi-
integraciyi (mara 3BepHeHHs: 03.06.2019).

2 TIpo VYpsinosuii odic KOOpAMHALLT €BPOMEHCHKOI Ta €BPOATIAHTHY-
Hoi inTerpauii : [Tocranosa Ka6inety MinicTpiB Ykpaiuu Bix 04 x0BTHS
2017 p. Ne 759. URL: https://www.kmu.gov.ua/ua/npas/250334224 (nata
3BepHeHHS: 19.05.2019).

3 TIpo BUKOHaHHsS YroiW NpoO acowliamiio M YKpaiHOw, 3 OmHiel
cTopoHH, Ta €BpomnelcskuM Coro30M, €BPONEHCHKUM CIIBTOBApU-
CTBOM 3 aTOMHOI eHepril i IXHIMU JepikaBaMH-4JI€HaMH, 3 1HIIOI CTO-
ponn : ITocranosa Kabinery MinictpiB Ykpainu Bix 25 sxotas 2017 p.
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JlomiIbHO 3BEpHYTH yBary Ha Te, IO Y JIiTeparypi
JIyHaja TPOIIO3UINS 100 HEOOXITHOCTI CTBOPCHHS
OKPEMOTro MIHICTEpPCTBa, sKe O 3aiimMasiocs] MUTaHHSIMH
eBporeiicbkoi inTerparii Ykpaiau'*. Ha mamr mormsz,
1151 TIPOTIO3HITISl M€ SIK TIepeBary, Tak i Hejoiiku. [lepe-
BaraMM € Te, IO MOXE ICHYBaTH OKpeMa 1HCTHUTYIIiS,
sika Oyjie 3aliMaThcs peatizalliero JIepyKaBHOI O THKH
y cdepi eBporelicbkoi iHTerpaiii Ykpainu. Hemomikom
€ Te, 110 CTBOPCHHS IIi€i IHCTUTYIT € HEBUTIPABIAHUM,
3BaKAIOUW Ha TOU (DaKT, 10 JIepKaBHA MOJITHKA Y cepi
€BPOTICHCHKOT 1HTErpalii YKpaiHH TOPKAEThCS 3HAYHOT
KUTBKOCTI cdep KATTEMISIIBHOCTI JIEpXKaBU 1 CyCIIb-
crBa. Came TOMY MPaBHIBHUM KPOKOM € Te, I10 BHKO-
HaHHS OKPEMHUX 3aBJaHb JCPKABHOT MOJITHKH Y chepi
€BPOTICHCHKOT 1HTErpaIii YKpalHHu MOKJIaJeHO Ha Mpo-
¢binpHI MiHICTEpCTBA Ta CIICMiali30BaHI IEHTpPaJbHI
OpraHd BUKOHaB4ol Biagu. KpiM TOro, 10 BUKOHaHHS
OKPEMHX 3aBJ@aHb I[bOTO HAMpPSIMY JCPKaBHOI MOJi-
THKUM YKpaiHH MPONOHYETHCS 3a 3rOAOK0 3aJy4YHUTH
IHIIMX cy0’€KTIB IMyOIIYHOI BIa/IH, SIKi HE HAJISKATH J10
BHUKOHABYOI rinkn Biaamm's. Mmerscs, HAMpHKIaI, PO
CnyxOy Oe3nekn Ykpainu, [eHepallbHy NMpOKypaTypy
VYkpainu, HamioHaIbHI KoMicii Ta iH. OTXe, CTBOPEHHS
OKPEMOro MiHICTEepCTBa €BpOiHTerpamii YKpainu, Ha
HaIll TIOTJISIJI, TPHHIIMIIOBO HE MOKPAIIUTH peaji3alliio
JICpXKABHOI TIOJITUKA Y cepi eBPONEHChKOi iHTerpartii
VYkpaiHu, a HaBIIaKH, JIOJATKOBO MEPEOOTIKUTH CUCTE-
MY BHKOHABYOI BJIaJAu YKpaiHU.

EnemMenToM 1HCTHUTYIIHHOTO 3a0€3MEUCHHS pea-
Jmi3arii JepkaBHOI TMONITHKH Yy cdepi €BpOrerHchKoi
iHTerpamnii YKpaiHu € 3acTylIHUKH MiHICTPIB 3 ITUTaHb
eBpormeiicekoi  iHTerpamii. Ixmili mpaBoBmii cTaryc
BH3HaYa€eThCsl PosmopskeHnsm KaGinety MiHicTpiB
Vkpainu Big 21 tpaus 2014 poxy Ne 501-p' ta Tomar-
koM Jio IlocranoBn Kabinety MiHicTpiB YkpaiHu Bij
11 sxoBtHS 2016 poxy Ne 710". OgHak Ha3BaHi HOp-
MaTHBHI aKTH HIYOTO HE TOBOPSATH MPO KOMIIETEHIIIIO
Ta TIOBHOBKEHHSI [IUX ITyOIIYHUX CITY>KOOBIIB. OTHUM
13 BapiaHTIB BHPIIICHHS IIi€] MPOTaJIMHN Y 3aKOHOJAB-

Ne 1106. URL: https://www.kmu.gov.ua/ua/npas/pro-vikonannya-ugodi-
pro-asociaciyu-mizh-ukrayinoyu-z-odniyeyi-storoni-ta-yevropejskim-
soyuzom-yevropejskim-spivtovaristvom-z-atomnoyi-energiyi-i-yihnimi-
derzhavami-chlenami-z-inshoyi-storoni (1ara 3sepuenss: 19.05.2019).
4Y crpykrypi Kabminy BinOynucs 3MiHu: JiKBigyBamu oQic €BpoiH-
Terpanii Ta HU3Ky aemapramentiB. URL: https://24tv.ua/u_strukturi
kabminu_vidbulisya zmini_likviduvali_ofis_yevrointegratsiyi ta
nizku_departamentiv_n1184991 (nara 3Beprenns: 20.08.2019).

15 TIpo BHKOHAHHS YTOgW MpO acoIialii0 MDK YKpaiHO, 3 omHiel
croponu, Ta €Bporneiicbkkum Cor30M, €BPONEHCHKUM  CIIBTOBapH-
CTBOM 3 aTOMHOI €Heprii i IXHIMU Jep)kaBaMHU-4JIeHaMH, 3 1HIIOI CTO-
porn : ITocranosa Kabinety MinictpiB Ykpainu Bix 25 sxosrast 2017 p.
Ne 1106. URL: https://www.kmu.gov.ua/ua/npas/pro-vikonannya-ugodi-
pro-asociaciyu-mizh-ukrayinoyu-z-odniyeyi-storoni-ta-yevropejskim-
soyuzom-yevropejskim-spivtovaristvom-z-atomnoyi-energiyi-i-yihnimi-
derzhavami-chlenami-z-inshoyi-storoni (1ara 3sepuenss: 19.05.2019).

16 Jlesixi muTaHHs 3a0e3MeveHHs] €BPOIechKol iHTerparii : Po3mopsi-
mkeHHst Kabinery MinictpiB Yipainu Big 21 tpasus 2014 p. Ne 501-p.
URL: https://zakon.rada.gov.ua/laws/show/501-2014-%D1%80 (mara
3BepHeHHs: 18.05.2019).

7 TIpo edexTHBHE BHKOPHCTaHHS AEpiKaBHUX KomwTiB : IlocraHnoBa
Kab6inery MinictpiB Ykpainn Big 11 .10.2016 p. Ne 710. URL: https://
zakon.rada.gov.ua/laws/show/710-2016-%D0%BF  (nata  3BepHeHHs:
12.06.2019).
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CTBI YKpaiHU € NPUHHATTS CIEIialbHOT MMOCTaHOBU
VYpsny «IIpo 3acTymHHKIB MIHICTPIB 3 NHUTaHb €BPO-
MeHChKOT 1HTerpalii», e MoxHa Oylno O BH3HAYNTH
KOJIO iXHIX 00OB’SI3KIB Ta TOPSIIOK B3a€MOJIT 3 THINUMHU
cy0’ekTaMu IyOIivHOI aJIMiHICTpPAIli.

[HITMM 1IsIXOM MO>Ke Oy TH IOIITMPEHHSI Ha BC1 MiHIC-
TEpCTBa, 3aly4eHi JIO pealizallii JIepyKaBHOI IMOIITHKA
y cdepi eBporelchkoi iHTerpamii YKpaiHu, MpakTHKA
MiHEeKOHOMPO3BUTKY YKpaiHH, SIK€ CTBOPHJIO CIICIli-
aJBHUN CTPYKTYPHUH MIIPO3IUT — IeTIapTaMeHT MiKHa-
POIHOTO TOPTOBEIILHO-EKOHOMIYHOTO CITIBPOOITHUIITBA
Ta €BporeichKol iHTerparmii'®. Buciosmoioun BiacHe
CTaBJICHHS JIO TaKOro JOCBiy MiHEKOHOMPO3BHTKY
VYkpaiHu, Ma€EMO BIJI3HAYMTH, IO JOIUILHE CTBOPEHHS
AHAJIOTIYHMX JIEMIAPTAMEHTIB B 1HIIUX MIiHICTEpPCTBax
VYkpainu, ajpke 3aCTyITHUK MiHICTpa 3 IUTaHb €BPOIICH-
CBKOI 1HTETpallii He 3MOXKEe CaMOCTIHO BUKOHATH YBECh
CHEKTp poOIT, SKi MOKJIaJICHI Ha KOHKPETHE MpodiibHE
MIHICTEPCTBO y KOHTEKCTI peaji3allii Jep:kaBHoi MmoJIi-
TUKH y cepi eBporerichkoi iHTerpamii Ykpainu. Oue-
BUJIHO, 1[0 Ul BUKOHAHHS TaKUX 3aBIaHb HEOOXil-
HUHM TaT KBaJi(hiKOBaHWX CIEMIalicTiB. 3 OISy Ha
IIe PO3BHTOK IHCTUTYTY JCMapTaMEHTy MiXXHApPOJIHOTO
CHIBPOOITHHUIITBA Ta €BPOITCHCHKOI 1HTErpallii € dymo-
BOIO aJIbTEPHATHBOIO PO3BUTKY 1HCTUTYTY 3aCTYITHHUKIB
MIHICTPIB 3 MUTaHb €BPOIEHCHKOT IHTETpaIlii.

Jlo mepeniky cy0’€kTiB IyONai4HOI aaMiHiCTpa-
i, 3aJy4eHuX IO peaizalii Jep>KaBHOI IMOJITHKA
y cdepi eBporelicbkol iHTerpamii Ykpainu, Hae-
JKaTh TaKOXK IIEHTPAIbHI OPraHH BHKOHABYOI BIIaJIH.
Ix MepeNlik Ta 3aBJaHHSA, SKi BH3HAUCHI JUIS ITUX
cy0’exTiB MyONmiyHOI agMmiHicTpalii YkpaiHu, HOpMa-
TuBHO 3akpimieHi y [locranori Kabinety MiHicTpiB
Vipaiau Big 25 xoras 2017 poky Ne 1106'°. Bouun
€ CITIBBUKOHABIISIMH 3aXOJIiB 13 BUKOHAHHS YTOIHU TIPO
acoriarito. [Ipu oMy, aHATI3yIOUH CTPYKTYPY OCTaH-
HIX, HE MOXKHA BIJTHAWTH CHEIIIBHOTO MiAPO3/IITY YU
MOCa0BOi 0co0OH, sika O 3aiimMaliacs MUTAHHSIMH €BPO-
nercpkol iHTerpaiii. Mu MPONMOHYEMO y CTPYKTYpi
KO)KHOTO IICHTPaJbHOTO OpraHy BHKOHABYOI BIIAJIH,
3aJIy4CHOTO JI0 BHKOHAHHS YTOIW IIPO acollialliro,
CTBOPHUTH BIJIUT €BpoIelichkol iHTerparii. [IpaBoBuit
CTaTyC, KOMITETEHI[if0, KaJipoBe 3a0e3IEeUCHHS TaKOTO
BIJIJIIJTy MU TIPOITOHY€EMO HOPMATHBHO BPETY/IIOBATH Ha
piBHi [Toctanou Kabinery MinictpiB Ykpainu «IIpo
BIJUTIJT €BPOIIEUCHKOT IHTErpallil IEHTPaIbHOTO OPTaHy
BHUKOHABYOI BIaIN.

'8 TIpo 3arBepmkeHHst [10JIOXKEHHS TPO JenapTaMeHT MiKHAPOIHOTO
TOProBeJIbHO-EKOHOMIYHOIO CIiBPOOITHUITBA Ta €BPOMNEHCHKOI iHTeE-
rpanii : Haka3 MiHicTepcTBa €KOHOMIYHOTO PO3BHTKY 1 TOPTiBIi YKpa-
i 24.03.2016 Ne 502. URL: https://zakon.rada.gov.ua/rada/show/
v0502731-16 (nara 3Bepuenns: 12.06.2019).

" TIpo BUKOHaHHsS Yroiu Npo acouiamiio M YKpaiHOw, 3 OmHiel
cTopoHH, Ta €BpomnelcskuM Coro30M, €BPONEHCHKUM CIIBTOBApU-
CTBOM 3 aTOMHOI eHepril i IXHIMHU Jep’kaBaMH-4I€HaMH, 3 iHIIOI CTO-
ponn : ITocranosa Ka6inery MinictpiB Ykpainu Bix 25 sxotas 2017 p.
Ne 1106. URL: https://www.kmu.gov.ua/ua/npas/pro-vikonannya-ugodi-
pro-asociaciyu-mizh-ukrayinoyu-z-odniyeyi-storoni-ta-yevropejskim-
soyuzom-yevropejskim-spivtovaristvom-z-atomnoyi-energiyi-i-yihnimi-
derzhavami-chlenami-z-inshoyi-storoni (a1ara 3sepaenss: 19.05.2019).
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Kazmiryshyn Ernest

3 oy Ha 3HAYHY KUTBKICTH CyO’€KTIB MyOIiuHOI
BJIaJTH, SIK1 3aJIy4eHi JI0 peaizallii Aep:KaBHOT MOJITHKH
y cdepi eBponerichKoi iHTerparlii Ykpainu, HeoOXiJJHO
€ YiTKa KOOpIWHAIIIS IXHIX 3yCHIIb Y 111 cepi. Mu mpo-
MOHYEMO CTBOPUTH KoopauHaiiliHy pajy €éBporneichKoi
iHTerpailii YKpaiHu 3 METO KOOPIUHAIIIT 11 AiSTIBHOCTI 13
(hopmyBaHHS Ta peaiizallii gep’kaBHOT MOTITHKH Y che-
pi eBporeiichKkoi iHTerpamnii Ykpainu. [IpaBoBuii craryc
[[bOTO KOOPJIMHALIMHOTO OpraHy My O MPOMOHYBAIN
BU3HAYUTH Ha PiBHI criemiansHoro 3akony «IIpo Koopau-
HAIll{Hy paJly 3 IMTaHb €BPOICHCHKOI 1HTErparlii Ykpai-
HU». Y IIbOMY 3aKOHI TaKO 0a)kaHo OyJ10 O 3aKpiMUTH:
(GyHKIIT 1€ KOOPIUHAIINHOT pajau; 1 KOMIICTEHIIIO;
CKJIaJ] Ta CTPYKTYPY; MOPSIOK (DYHKIIIOHYBAHHS TOIIO.

BucnoBkn

VYHacIiIOK MPOBEICHOTO JOCIIIKCHHS MOXKHA 3pO-
OWTH TaKi BUCHOBKH:

KoHcTaToBaHO BIJICYTHICTH 3J7aroKEHOTO MeXa-
HI3MYy 1HCTHUTYLIHHOI B3aeMojii mijg Jac (HhopMyBaHHS
Ta peaiizalii Aep:kKaBHOI MOMITUKU y cdepi eBpomei-
CBbKOI iHTerpamii Ykpaiau. Mu IpomoHyeMO KOHKPETHU-
3yBaTH NoBHOBa)keHHs lIpesuaenra Ykpainu ta Ypsny
moao (GopMyBaHHS Ha3BaHOTO HAmpsMy 30BHILIHBOI
MONITUKY YKpainu. [71aBa aepikaBu Mae CTBOPUTH CTpa-
TErilo peajizalii Ha3BaHOIO HAINPSIMY JAEpXKaBHOI MMOJIi-
TUKU YKpaiHu, a Ypsaa — IiiaH 3axoAiB 3 11 peanizauii.

Peanizanis aep)kaBHOI MONITUKU y cdepi €Bpomeii-
CbKOi 1HTerpamii YKpaiHHM TakKoX XapaKTepU3yeThCs
BIJICYTHICTIO YITKOTO MeXaHi3My i1HCTUTYLIHHOI B3a-
emonii cy0’ekTiB myOniyHOT aaMiHicTpauii YkpaiHu.
CrienialbHO YIIOBHOBAXKEHUM YJICHOM Ypsany YKpaiHu,
SIKUM Kypye Lieil HampsM 30BHILIHBOT MOJITHUKH YKpa-
{HM, € Bille-IpeM’€p-MIHICTP 3 MHUTaHb €BPOINEHCHKOI
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Ta €BPOATIIAHTUYHOT 1HTerpallii. bymydn MiHicTpoM 0e3
MIHICTEpCTBA, BiH HE Ma€ (PaKTUIHOT MOJKIMBOCTI CaMO-
CTIITHO HoT0 peanizoByBaTu. MexaHi3My HOTO B3aeMOJIil
i3 po(iNbHUMU MiHICTEPCTBAMH, 3aCTYIMHUKAMH MiHi-
CTpIB 3 MHTaHb €BPOIHTETpAIlil, ICHTPAIHLHUMH Opra-
HaMH BHKOHABYOI BJIaJ i Hapa3i Hemae. TakuM YHHOM,
HEOOXIZIHO TMOCHJIUTH I1HCTHTYIIHHE 3a0e3MeueHHs
peasnizarii gep>kaBHOT MOJITHKK Y cdepi eBponenchKoi
inTerpamii Ykpainu Ha piBHI MiHICTEPCTB Ta IIEHTPAb-
HUX OpraHiB BHKOHABYOi BIaad. MH MPOMOHYEMO
npu MpOoQUIPHAX MIHICTEPCTBAaX JIKBIIYBaTH MOCAIU
3aCTYNHHKIB MIHICTPIB 3 HHUTaHb €BPOINECHCHKOI iHTE-
rpaiii Ta 3ampoBaJUTH NEMapTAMEHTH €BPOIHTETparil
BIJINIOBITHUX MiHICTEpCTB. [IpU IEHTpallbHUX OpraHax
BUKOHABYOI BJIa I MU MIPOIIOHYEMO 3aIIPOBAIUTH BiJi-
JIY €BPOIIEHCHKOT THTErpallii.

Kpim Toro, HeoOXiJHO BU3HAYUTHU NPABOBHI CTa-
TyC OKPEMHX THCTHTYHIHHUX YTBOPEHb, SIKi 3aydeHi
JI0 peamizalii IbOro HampsAMY JepXKaBHOI IMONITHKA
Vipainn. Maerses npo Ciyx6y Bile-mpem’ep-minicTpa
3 MIMTaHb €BPOMNEHCHKOI TA €BPOATIAHTUYHOI IHTETpaLlii,
MPAaBOBHH CTATYC SIKOI MH IIPOIIOHYEMO BH3HAYUTH HA
PiBHI crieniadbHOT MOCTAaHOBU Ypsiay YKpaiHu.

3 MeTor TOKpalieHHsT e(heKTUBHOCTI (opMyBaH-
HS Ta peaiisaiii JepkaBHOI MONITHKK Y cepi e€Bpo-
MeHChKOi iHTerpamii YkpaiHH 3ampOIIOHOBAHO CTBO-
putn Koopaunamiiiny pamy €BpomeichKoi iHTerparii
Vkpaian. Jlo 11 ckimagy MU IPONOHYEMO BKIFOUNTH
TUX Cy0’€KTiB MyOniYHOT BIajH, sIKi 3aydeHi 10 ¢op-
MyBaHHS Ta peasizauii Aep>KaBHOI MOJITUKK YKpaiHU
y cepi eBponeiicbkoi iHTerpamii Yipainu. OyHKIii,
KOMIIETEHLIII0, CKJIaJd, MOPAI0K (DYHKIIOHYBaHHS i€l
Paju My pormoHy€eMO BU3HAYUTH Ha PiBHI CTIeiadbHO-
IO 3aKOHY YKpaiHH.
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Innovative technologies in justice: existing reality and opportunities for the future

Kaminska Ilona
Candidate of Juridical Sciences,
Chief of Department in the Supreme Court Apparatus, Ukraine

The article substantiates the relevance of the introduction of innovative information technologies in the work
of the court. The main hypotheses of doctrinal studies of the introduction of e-court as a system of exchange
of procedural documents are outlined. The analysis of the available results of the practice of information technology
implementation in the field of court services in Ukraine is presented.

The provisions of the decrees of the President of Ukraine of January 12, 2015 No 5/ 2015 “On the Strategy
of Sustainable Development® Ukraine 2020 and of May 20, 2015 No 276/2015 “About the Strategy of Reform
of Judiciary, Judiciary and Related Legal Institutions 2015-2020” for the implementation of e-justice were
discussed. The e-justice implementation tools that are outlined in the Judicial Reform Strategy, Judiciary and Related
Legal Institutions 2015-2020 are summarized.

Two stages of implementation of the provisions of the Strategy are distinguished, namely: improvement
of the existing legislation and administrative and legal implementation of the information and telecommunication
system. The declared tasks and the implemented processes are analyzed. The provisions of the existing procedural
codes governing the functioning of the Unified Information and Telecommunication System of the Court (ESITS)
are generalized.

The draft ESITS regulation under discussion is analyzed. A set of modules of 5 subsystems that are part
of the ESITS structure is described. Most subsystems are found to be consolidated and integrated with the existing
automated systems used by vessels. It is stated that it is more expedient to define ESITS as a tool for organizational
support of court activity, which in its content corresponds to the concept of “e-court”, and not e-justice. The need
to introduce intelligent systems rather than information or communication is justified.

InnoBaniiini TexHosoOrii y mpaBocyaii: HassBHA AiMCHICTD Y1 MOKJIMBOCTI Maii0yTHHOTO

Kamincoka Inona Bacuniena
Kanouoam 1puoudHux Hayx,

HA4anbHUK 6i00iny 3a0e3nedennst OisIbHOCME 20J108U MA 3ACMYNHUKA 20J108U CYOY ceKpemapiany
Kacayiiinozo yusinenozo cyoy Anapamy Bepxosnozo Cydy, Vkpaina

Beryn

TexHOIOrIYHUIA TIporpec AeTepMiHOBaHUN OaxkaH-
HSIM JIFOIMHU 110 BIOCKOHAJEHHS Ta MOUIYKY e(eKTHB-
HUX CIIOCOOIB Ta 3aco0iB BUPIMICHHS IOCTaBICHUX
3aBJaHb. 3 OISy Ha L€ NPOTATOM KIIBKOX CTOPIY
HANMPOCTILI TPUCTPOT JIsi BAKOHAHHS apU(pMETUIHUX
oTieparliil HaJ YMCIaMH yIOCKOHATIUIUCS O TTIO€JHAHHS
€JIGKTPOHIKM Ta JIOTIKM i3 3aCTOCYBaHHSM iHHOBAIliH-
HUX iH(pOpMaNifHIX TEXHOIOTIH.

AKTyaJbHICTh 3aIPOBADKCHHS IHTEIEKTyalbHUX
ABTOMAaTH30BaHUX CUCTEM y pOOOTI CYIOBHX OpraHiB
3YMOBJICHA PI3KMM 30UIBIICHHSAM 00CsTy i1H(pOpMa-
111, sIKa HAaJXOJUTH JIO CY/IB Ta MOTPeOye MIBUJIKOTO
Ta SKICHOTO ONpaloBaHHA. 3a0e3MeyuTH 1eil npoiec
0e3 MOopyIIEHHS MPOIeCyaIbHUX CTPOKIB CTAJI0 MpPO-
6nemarnyauM. llpalliBHUKHM cyay 3HAUHy KiIBKIiCTb
gacy BUTPAYalOTh HA TEXHIYHY 00poOKy iHdopmarii,
sIKa MICTHTBCS B IIPOLECYyalbHUX TOKYMEHTaX, IO
3HIKYE SIKICTh aHalli3y Takoi iHpopmalii. BupimeHus
i€l mpobiaeMu 4yepe3 30UIbIICHHS KiJTbKOCTI MpaliB-
HUKIB anmapaty Cyay Ta CyAJiB € HaJTO BUTPATHUM JJIs
nepxau. Came TOMY HUHI TIOCTA€ IMUTAHHS 3 MOMIYKY
HOBITHIX (hopMm 3abesneueHHs 00poOku iHpopMarii,
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30KpeMa BIIPOBAKCHHS IHTEIEKTyallbHUX aBTOMATHU-
30BaHUX CHUCTEM.

3a TpOrHO3aMH AMEPHKAHCHKUX YYEHHX BXKE
y 2025 poii KOXKHUH T'STUH TpaimiBHUK, 3adHITHN
HECTAaHJApPTHIMU 3aBIaHHSIMHU Y CBOil poOOTi, MOKIIa-
JATUMETHCSI Ha TEXHOJOTIl IMTYYHOTO IHTENEKTY, MpH
IIOMY OUITBIIICT 3 HUX BBAXKAKOTh, IO 116 HE 3MEHIIUTh
notpedy B JIIONCHKUX pecypcax’.

VY  TeXHOIOTIYHO-PO3BHHYTHX KpaiHaX, TaKHX SK
CIIA, ITienenna Kopes, Kuraiicbkka Hapoana Pecrmy-
Omika, ABcrpaisi, Cinramyp, Benmika Bpuranis, Itanis,
Icnanis, Ilonmbina Ta iH., iH(pOpPMAIIHI TEXHOTOTIT BXe
BIIPOBADKEHI B CHCTEMY TIPABOCY/ISI HA BUKOHAHHSI TICB-
HUX (YHKIINA. Y [IbOMY KOHTEKCTI BApTO 3BEPHYTH yBary
Ha KOMITJICKCHE JIOCITiKeHHS (DYHKITIOHYBaHHS €JIeKTPO-
HHOTO CyIy B pi3HHX KpaiHax, 3aiicHene H.FO. TomyGe-
BOIO, SIKE OMyOJIIKOBAaHE y BUIIAII TPE3EHTAlli Ta € 4aCTH-
HOIO Mai0yTHBOTO MOHOTPa(igHOTO JOCIIIHKEHHS .

! Key Insights: Expert Views on Artificial Intelligence, Robotics,
and the Future of Jobs. Pew Research Center Internet & Technology,
06.08.2014. URL: https://www.pewinternet.org/2014/08/06/key-insights-
expert-views-on-artificial-intelligence-robotics-and-the-future-of-jobs/.

2 Tony6esa H.IO. MHpopMalMOHHbIE TEXHOJIOTUH B CYIONPOU3BOI-
crBe (mpesenTamus). [Jlata myGmukamuu: 18 ampens 2019 poxy. URL:
https://yaizakon.com.ua/informatsionnye-tehnologii-v-
sudoproizvodstve-prezentatsiya/.
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Kaminska Ilona

MiXHapOAHHH JIOCBIJI 3aCTOCYBaHHS IITYYHO-
TO IHTEJIGKTY B CHUCTEMi TPABOCYUIS HE € TpeamMe-
TOM JIOCIIJDKCHHSI Y 3a3HauCHIN HayKOBiH IMyOIiKariii,
OCKUIBKH TaKWi aHami3 0e3 po3yMiHHS peaiid TeXHOIO-
TIYHOTO 320€3MCYCHHS CYJIOUYMHCTBA B YKpaiHi He MaTH-
M€ TIPOTHO3IB M0N0 IMIUIEMEHTAIlii TaKoro JIOCBITY.
A TOMy OCHOBHA MeTa ITi€1 CTaTTi 3BOJAMTHCS JIO aHATIZY
MTOTOYHOTO CTaHy HOPMAaTHBHO-IIPABOBOTO PETYIIOBAH-
Hs Ta MPAKTHUYHOTO JOCBIy BIIPOBAPKEHHSI IHHOBAIIIH-
HUX 1HPOPMAIIHHUX TEXHOJIOTIH Yy Mpoliec opraHizarii
3MIIACHEHHS CY/IOYMHCTBA B YKpaiHi.

Pe3ynprati  JOCATHEHHS MOCTAHOBIIEHOI METH
€ BOJIMBUMH JUIS TTOAAJTBIIOTO KOMIDIEKCHOTO HAyKO-
BOTO JIOCHIJDKCHHSI MTUTaHb IUQPPOBOI TpaHcHopMallii
MpaBoCyIIsl B YKpaiHi.

JlocnipkeHHST OCHOBHUX — TEHJICHIIIH  PO3BUTKY
iH(pOpMAIIMHUX TEXHOJIOTIH y CYIOYMHCTBI Ta BU3HA-
YCHHSI BEKTOpa CHPSMYBAaHHS JOKTPHHAIBLHOTO IOCIHi-
JUKCHHS HEMOXXJIMBE 0€3 y3araJpHEHHS pPeasbHOTO
CTaHy BIPOBADKCHHS Ta (DYHKI[IOHYBaHHS HOBITHIX
iH(pOpMaIIHHUX TEXHOJOTIH Y CYI0OYMHCTBI YKpaiHu.

3a He3HAUHUI MTPOMIXKOK Yacy, BHACIIJIOK peatizarii
CYIIOBOi peOopMH, 3a CIPHSIHHS MPOEKTIB Ta MPOrpam
MDKHApPOJIHOT TEXHIYHOI Ta (hIHAHCOBOI JIOTIOMOT'H BJIa-
JIOCST TOCSTTH 3HAYHOTO TPOTPECy B TEXHOJOTIUHOMY
3abe3reueHH] (YHKIIOHYBaHHS OPTaHIB CyJ0BOI BIa-
qu. CTaHOM HaTerep yci CyJad OCHAIeHI Cy4YacHOIO
KOMIT FOTEPHOIO TEXHIKOIO Ta BIAMOBIIHUMH aBTOMATH-
30BaHUMH CHUCTEMaMHU, IO CIPHSE TiABUIICHHIO PIBHS
JIOCTYITHOCTI JI0 Cyly Ta 3a0e3IeueHHI0 e()eKTHBHOCTI
poOoOTH araparis CyIiB.

BonHouac, sk 3a3Ha4aroTh (paxiBIli, X094 CYIU CTaIH
OUTBIII TEXHOJOTTYHUMH Y CBOTH JISUTBHOCTI, TIPOTE TIeH
Tporiec BiIOyBa€ThCS TOCHUTH TIOBUIBHO 1 HE Ha BUIIEpE-
JUKEHHS TTOTpe0 KOPHUCTYBA4iB CYJIOBHX IIOCIYT, a TPO-
JIMKTOBAHHUI CYCIIIBHAM 3alIMTOM Ha TaKi IIOKPAIICHHS .

Buxnan ocHoBHOro Martepiany

[lepmri JoCsTHEHHST y HAayKOBHX JIOCIHIKEHHSX
MOXJIHBOCTEH IITyYHOTO IHTEJIEKTY MPUIAIa0Th Ha
1960-70-1 pp. Yke ToJli BITYU3HSIHI HAYKOBIII OOIPYHTO-
BYBaJIM MIEPCIIEKTUBH 3alIPOBAHKEHHS [ITYYHOTO 1HTE-
JIEKTY, B TOMY YHCJI B JepKaBHOMY YIIpaBIiHHI, MPH
bOMY 00aYHO 3acTepiraryd, IO Bce HAWOUIBII Bax-
JIUBE B IIpoIlecax MUCIEHHS 1 MI3HAHHS 3aBXIH Oyie
HaJIeKATH JTIOAUHIY. Y BITUN3HSAHIN TOKTPHHI PO3POOKY
BIJIMOBITHUX KOHIICITIB 3alIPOBAKCHHS CIIEKTPOHHOTO
CyIy pO3I109aTo He Tak AaBHO. Tak, MUTAHHS €JIeKTPO-

3 Bon /[I. USING TECHNOLOGY TO INCREASE ACCESS TO
JUSTICE AND IMPROVE COURT PERFORMANCE : The Dubai
Conference on Court Excellence and Innovation: Today & Tomorrow
2018. (DUBAI 7-8 NOV. 2018). 2018. URL: https://newjustice.org.ua/
uk/novini/kerivnik-programi-usaid-nove-pravosuddya-devid-von-vzyav-
uchast-u-mizhnarodnij-konferentsiyi-sudova-doskonalist-ta-innovatsiyi-
sogodni-ta-zavtra/.

4 MamuuoBcekuii 5.M. Bimome i HeBimome B ictopii iHpopma-
wikHuX TexHoioriit B VYkpaiui. KuiB : Inrepmink, 2004. URL:
http://www.icfest.kiev.ua/MUSEUM/DIFFERENT/IT-Ukraine2 u.html.
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HHOTO cyny nmociipkyBanu B.JI. bpunnes, I.O. Boo-
mmHa, H.1O. Tony6eBa, O.B. Kubenko, H.B. Kymaxko-
Ba-Kocrumpka, H.1. Jlorinosa, C.O. CtedaHoB Ta iHIII.

VY monepenHix TOCITIPKEHHIX aBTOPOM TaKOX OYyi10
JIOCITIJDKEHO CTaH 1H(QopMaTH3aiii CyJaiB Ta apryMeH-
TOBaHO HEOOXIJTHICTh 3alpOBa/DKCHHS 1H(MOpMAIIiii-
HUX TEXHOJIOTIH SIK rapaHTii JOCTYIHOCTI TPaBOCYIIS
y hopmari «rimore3 — aaropuTMiB’.

AHayi3 HasBHUX HAyKOBUX Ipallb 3 MUTaHb 1HHO-
BallifHUX 1H(GOPMAIIMHUX TEXHOJIOTIH CBIJYUTH PO
c(hopMoBaHy cepesl HayKOBIIIB TOYKY 30py IIOA0 HEoO-
XIJIHOCTI 1X BIPOBAJKCHHS B OPTaHi3allilo 3IiHCHEHHS
CYIOUYMHCTBA, TPOTE KOHIICNT «EIEKTPOHHOTO CYIY»
30CepEeKEHO HABKOJIO CIEKTPOHHOTO OOMIHY MPOIIECy-
ATBHUMH TOKYMEHTaMHU MK CYIOM 1 y9aCHUKaMH CIIpa-
BU Ta MOYKITUBICTIO JUTS CY/IJIIB OITPAIlbOBYBATH MaTepia-
T CYZIOBOI CIIPABH B €JIEKTPOHHOMY BUIJISIIL.

be3ymMOBHO, Taki JOCHIDKCHHS € aKTyaJbHUMHU
HUHI, OCKIJIbKH TH(pOpMATH3aIlisl 3a3HAUYCHUX POIIECCIB
3a0e3Iedye eKOHOMII0 Yacy BiJBIIyBadiB CyIy, IOJIET-
nrye poOOTy MPAIiBHUKIB CY/y, 3a0e3Ieuye eKOHOMIIO
OFO/DKETHUX KOIIITIB, 3aro0ira€ TMosBI KOPYHIIHHUX
PHU3HUKIB TOIIIO.

Bapto Bii3HaYMTH, IO BHACIIJOK CYITOBOI pedopmu
2015 poky OKpeMi eJIeMEHTH EJICKTPOHHOTO CYJIOYMH-
CTBa HaOyITM HOPMATHBHOTO PETYJIIOBAHHS Ta BIIPOBAJI-
JKeH1 y MPaKTHYHY JSUTBHICTh CYJIOBHX OpPTaHIB.

Tak, cepell YMHHUX HUHI CTPATETIYHUX PETYISATOP-
HUX aKTiB y BiNOBIHIH cepi BApTO BIAZHAYUTH TaKi:

— Vka3 [Ilpesumenta VYkpaimm Binm 12 civss
2015 poxy Ne 5/2015 «IIpo Crparerito cramoro pos-
BUTKY «Ykpaina — 2020»°. V 3a3HaueHOMY JTOKYMEHTI
OJTHUM 13 TIPIOPUTETHUX BEKTOPIB PyXy Ha IIISAXY PO3-
BUTKY YKpaiHu OyJI0 BH3HAUEHO IPOBEJICHHS CYI0BOT
pedopmu, 3MicT sKOi moisrae B 3a0e3nedeHHl (yHK-
IIIOHYBaHHS CYIOBOI BIIQJIM, IO BIAMOBIJA€ CYCIiJIb-
HUM OYiKyBaHHSIM IIOJO HE3AJEKHOTO Ta CIPaBEIIH-
BOTO CY/y, & TaKOX €BPOICHUCHKIM CHCTEMI IIHHOCTEH
Ta CTAaHAAPTIB 3aXUCTy MPaB JIOIIMHN;

— Vka3 Ilpesunmenta VYkpaiam Big 20 TpaBHS
2015 poxy Ne 276/2015 «IIpo Crparerito pehopmyBaH-
HS CYIOYCTPOIO, CYJOYMHCTBA Ta CyMIKHUX IPABOBHX
incrutyTie 2015-2020%»". YV monoxkennsx Crparerii
OJTHIENO 13 TIeH CyIoBOI peopMu BU3HAUEHO 3a0e3Iie-
YEeHHSI 1T IBUIIICHHS ¢(DEKTUBHOCTI MPABOCY/JIS T4 ONITH-
Mi3allii TOBHOBa)XEHb CY/IIB.

Hespaxkaroun Ha Te, MO TEPMiH, Ha SKHH OYyJI0
PO3pOOIICHO BIAMOBIAHI CTpATEriuHi JOKYMEHTH, IIijI-

> Kawmincoka 1.B. « EnekTpoHHMIA Cymy SIK TapaHTist JOCTYMHOCTI IPaBo-
cymsi. Bicnux Axkademii adsokamypu Yrpainu. 2013. Yucno 3. C. 52-60.
URL: http:/nbuv.gov.ua/UJRN/vaau 2013 3 10.

®IIpo Crparerito craigoro po3Butky «Ykpaina — 2020» : VYka3 Ilpe-
sugeHTa Ykpainu Bin 12.01.2015 Ne 5/2015. Vpaoosuii xkyp’ep Bin
15.01.2015. Ne 6. Ogpiyitinuii catim Bepxosnoi Paou Yxpainu. URL:
https://zakon.rada.gov.ua/laws/show/5/2015.

"TIpo Crparerito peopMyBaHHSs CyI0yCTPOIO, CYIOYUHCTBA TA CYyMiXK-
HUX NpaBoBUX iHCTUTYTIB Ha 2015-2020 pp. : Yka3 [Ipe3unenrta Yipainu
Bix 20.05.2015 Ne 276. Vpsoosuii kyp’ep Bin 26.05.2015. Ne 92. Oghi-
yitnuil catim Bepxosnoi Paou Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/276/2015.
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XOIWUTh JO 3aBEPIICHHS, Ta BPAXOBYIOUM TNPHUHATTS
Vkazy Ilpesunenra Ykpainu Bin 15 mumas 2019 poky
Ne 421/2019 «IIpo Komiciro 3 muTanb ipaBoBoi pedop-
MU»®, MOCIIKEHHS TTOJI0KEHDb 3a3HAYCHUX CTpaTeriu-
HUX JTOKYMEHTIB € BaYXIUBUM JUIS JOKTPHHAIBHOTO
OCMHCJICHHSI TPOIIECIB Ta TEHJCHIIIN 3arpoBajKEHHS
iH(pOpMaIIMHUX TEXHOJIOTIH B OpraHizarii 3MiiCHEeHHS
CYIOYNHCTBA.

Ha BuxonanHs mocrariieHoi y Ctparterii MeTtu 0yio
BH3HAYCHO HU3KY 3aBJIaHb, SKi MAIOTh CIIPHATH ii TOCST-
HEHHIO, 30Kpema: 1) BUKOpHCTaHHS 1H(OpMAIiHHIX
cucreM (IC) s HamaHHS OUIBIIOT KiTBKOCTI TOCTYT
€JIEKTPOHHOTO TIPaBOCYI/S; 2) CTBOPEHHS B Cyaax
iH(pOPMAIIIHAX CHCTEM EJICKTPOHHOTO MEHEIKMEHTY;
3) CTBOPEHHSI CHUCTEMH EIIEKTPOHHOTO JIOKYMEHTOOOi-
Ty, CNCKTPOHHUX MOBIIOMIICHb, CIEKTPOHHUX BUKIIH-
KiB; 4) CTBOPEHHS CHCTEMH EJICKTPOHHOTO PO3IIISIY
cnpaB (y JCSIKUX BUITAJIKaX ); 5) €IEKTPOHHUX IJIATEXKIB;
6) aymio- Ta Bizeodikcarii 3aciianb; 7) iHhopMariifHOT
CUCTEMH BHYTPIIIHBOT 0a3u JMaHuX; 8) iHhopMariiHoT
CUCTEMH 3aKOHOJIaBYO1 0a3u JaHuX; 9) yIO0CKOHAICHHS
CUCTEMH 3a0e3ICUCHHSI PIBHOTO Ta HEYIEPEIHKEHOTO
PO3MOJIITY CIpaB MK CyIIIMH, 30KpeMa, BU3HAYCHHS
cymai Ta (abo) ckiamy KoJierii Cy/JIiB Ha BCIX CTalisx
CYZIOBOTO TIPOBAIKCHHS.

VYei mi cucremu Bu3HadeHi B Ctparerii sk 1HCTpY-
MEHTH €JICKTPOHHOTO TIPABOCYAI, 3a JTOTIOMOTOIO SIKHX
KOPHCTYBadl MaTHMYTh 3MOTY 3BEpTaTHCS 1O CYIY,
CIUTauyBaTH CyJ0BUH 30ip, OpaTy ydacTh y MPOBaHKEH-
HSX Ta OTPUMYBATH HEOOXiHY 1H(DOpMAITito 1 JOKYyMEH-
TH €JIEKTPOHHUMH 3ac00aMHU, 10 3a0e3MECYUTh HaTaHHS
MTOCITYT EJIEKTPOHHOTO MPABOCYIIS, 3MCOUIBIIOTO elleK-
TPOHHOTO PO3TIISAY CIIPaB.

Otxe, B posyminHi Ctparerii eleKTpOHHE MpaBo-
CYIUIS 3BOJTUTHCSI JIO 3aITPOBA/KCHHS 1H(POPMAITiiTHO-KO-
MYHIKAIIHHAX TEXHOJIOTIH y poOOTi CyJJOBUX OpTaHiB.
[Ipn 11bOMY TIPOCITITKOBYETHCSI METa CTBOPHUTH BEIHKY
KUTBKICTh €JIEKTPOHHHUX CHCTEM, SKi Hajasi o0’ e€IHaTH
B €IMHY €JCKTPOHHY IIAaT()OpMY, SIKOI0 KOPHUCTYBaTH-
MYTbCS HE TUIBKH CY/TH, @ 1 1HIII OpTraHH B CHCTEMI TIpa-
Bocyans. binpie Toro, 3HaYHA YacTHHA 3aIJIAaHOBAHUX
THCTPYMEHTIB BKe OyJia 3anpoBaJKCHa, TIPOTE HE 3aBK-
T (PYHKITIOHYBAJIa 3 OIVISTy Ha HEHAJIC)KHE MaTepiaib-
HO-TEXHIYHE 3a0€3ICUCHHS CY/IiB.

Hampuxmam, CTBOpeHHST CHCTEMH €IEKTPOHHOTO
JIOKYMEHTO00Iry HEe MOIJIO OyTH CTpaTeriuHuM 3aBiaH-
HSIM, OCKIJIbKM TaKa CHCTeMa BXe ICHyBaJia y cylax
1 TiepIre moJoKeHHs 1po i1 GyHKIIOHyBaHHS OyII0 TpH-
tiasite Pagoro cynnie Yrpainm me y 2010 pomi’®. Te x
came cTocyeTbes ayiogdikcallii CyoBOTO 3acillaHHs

8TIpo Kowmiciro 3 nurans npaBoBoi pedopmu : Yka3 [Ipesunenra Yipa-
Tau Bix 15 munas 2019 poxy Ne 421/2019.

Od¢iyitinui sichux Ipesudenma Vipainu Bin 05.07.2019. 2019 p.,
Ne 15, crop. 12, crarts 374. Ogiyitinuii caiim Bepxosnoi Paou Ykpainu.
URL: https://zakon.rada.gov.ua/laws/show/421/2019.

°TTos0KeHHs PO aBTOMATH30BaHY CHCTEMY JJOKYMEHTOOOITY : PillIeHHS
Panu cynniB Ykpainu Big 26.11.2010 Ne 30. Odhiyiiinuii caiim Bepxos-
noi’ Paou Vkpainu. URL:  https://court.gov.ua/sudova-vlada/969076/
polozhenniapasds/.
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Ta 1H(pOPMAIIIHOT CHCTEMH BHYTPIIIHBOI 0a3u JaHUX,
SKI € CKIIQJHUKaMH CUCTEMH EJIEKTPOHHOTO JIJIOBOJI-
ctBa. CTBOPEHHSI CHCTEMH €JIEKTPOHHOTO MEHEIKMEH-
TY TAKOX HE BapTO BBAXKATH CTPATETIYHUM 3aBIaHHSIM,
OCKIJIBKM He OJUH PIK (DyHKIIOHYIOTH 1H(QOpMAITiHHI
CUCTEMH, SIKI 0OCITyTOBYIOTh KaJIpOBY CITy»KOy 1 Oyxrali-
TEPIF0 CYJIOBUX OpraHiB. SIki camMe eJeKTpOHHI 1HCTPY-
MEHTH Oy/yTh CIIPSIMOBaH1 Ha 3JIICHEHHS eJICKTPOHHO-
O MPABOCY/I/IS BAXKKO 3pO3YMITH BUKITFOUHO 3 TIOJIOKEHD
Crparerii, a TOMy BUIAa€ThCSI JOIIJIBHUM TPOAHATi3yBa-
TH, SIKHM YUHOM BOHU OYJIM peajTi30BaHi Ha MPaKTHIII.

IMporiec  pedpopMyBaHHS CHCTEMH  CYIOYCTPOIO
B YaCTHHI iH(popmaTu3aiii cymiB BiJOyBaBcs YMOBHO
y JIBa €TaIH — yJIOCKOHAJICHHSI HASBHOTO 3aKOHO/IaBCTBA
Ta aJMiHICTPATUBHO-TIPABOBE BIPOBAKCHHS 1HpOpMa-
IIHHO-TeNeKOMyHIKaIliiiHoi cucremu. 1o cTocyeTncs
HOPMAaTUBHO-TIPABOBOTO 3a0e3meueHHs, To 'y 2016 porri
Oyn0 TPUIHITO CHUCTEMHI 3MIiHM JO 3aKOHOJIABCTBA,
B ToMy 4ucii 3Minu 1o Koncrurynii Ykpaiau, 3akoHy
Vipaiau «IIpo cymoycTpiit 1 cratyc CymaiB» Ta Ipo-
[eCyalbHUX KOJIEKCIB, OKPEMi MOJIOKEHHS SIKHX CTaJH
YHI(IKOBAaHUMH.

CucreMHUIi aHaI3 MTOJIOKEHb OHOBJICHHUX TPOIIECY-
aJBPHUX KOJICKCIB CBITYMTH, IO OKpeMi 1H(OpMAITiiHI
TEXHOJIOTIT HaOyJIM HOPMATHBHO-TIPABOBOTO PETYIIIO-
BaHHS iX 3aCTOCYBaHHS 3 METOK BHKOHAHHS 3aBJIaHb
Ta 3a0e3NCUCHHs OCHOBHHUX 3acajl IMBUILHOTO, KPH-
MIHQJIBHOTO, TOCIOJAPCHKOTO Ta aJMIHICTPATHBHOTO
CY/JIOUMHCTBA.

Tak, 3riIHO i3 TPOIECYaIbHUM 3aKOHOIABCTBOM,
3IIHCHEHHS CY/JOYHHCTBA CYIPOBOIKYETHCS CHCTEMOIO
BiJICOKOH(DEPEHI3B SI3Ky 3 000B’SI3KOBUM TPAHCIIFOBaH-
HSM CYZIOBOTO 3acijiaHHsi B Mepexi [HTepHeT. Cymosi
3acilaHHs BiOyBalOThCS 3a TMOBHOTO iX (hiKCyBaHHS
3a JIOIIOMOTOI0 Bijieo- Ta (a00) 3BYKO3alMCyBalbHO-
ro TeXHIYHOTO 3aco0y. [Ipy 1IbOMY YACTHHOIO IT’SITOIO
crarti 27 KpHMIiHAIBHOTO TPOIECYaIbHOTO KOJCKCY
Vkpaiau mependoaueHa OO0OB’SI3KOBICTh TPOBEICHHS
CYIIOM TEXHIYHOi (pikcarii OJHOYACHO 3a JIOTIOMOTOKO
3BYKO- Ta BiZICO3aMMCYBAIbHIX TEXHIYHUX 3aC00iB!.

Takox mporecyaabHIM 3aKOHOJABCTBOM Iepeidade-
HO (yHKIIOHYBaHHs odiriitHoro Bednopramy «Cymosa
BiIajia YKpaiHu», Ha SKOMY BIIKPHTO JOCTYII JI0 iH(opMa-
i1 Ipo pyx cymoBux crpas. [lopsaok BHeceHHs iHDOp-
Marlii Ta PyHKITIOHYBaHHS 3a3Ha4E€HOTO THPOPMAIIHHOTO
pecypcy HUHI perymoerbess Hakasom [lepxaBHoi cymo-
Boi ajmiHicTpamii Ykpainu Bix 17 motoro 2014 poky
Ne 30 «IIpo opranizamiiine 3a0e3redeHHs (QYHKITIOHY-
BanHs Bebnoprany «CymnoBa Biaaga Ykpainm»'' Ta Hama-
i Oyne perysroBatucs [TonokeHHSM TIpo €IUHY CYIOBY
1H(pOPMAITIITHO-TETICKOMYHIKAIIIHY CHCTEMY.

10 KpumiHanbHuii  mpouecyanbHuii  Kojgekc — YKpaiHM  Bin

13.04.2012 Ne 4651-VI: B penaxuii Bix 11.01.2019. Ioroc Vrpainu Bin
19.05.2012 Ne 90-91. Odhiyitinuii caiim Bepxosnoi Paou Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/4651-17.

' Tlpo oprauizaniiine 3a0e3rnedyeHHs (QyHKI[IOHYBaHHS BeOropTanmy
«CynoBa Biaga Ykpainm» : Haka3 [lepsxkaBHoI cymoBoi agMiHicTparii
Vkpaiuu Big 17.02.2014 Ne 30. Oghiyitinuii caiim BepxosHoi Paou Ykpa-
inu. URL: https://zakon.rada.gov.ua/rada/show/v0030750-14.
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Kpim Toro, mporiecyansHIM 3aKOHOJABCTBOM Hepe/I-
OaueHO (yHKIIIOHYBaHHSA Yy cymax €IuHOT cymnoBoOl
TH(OPMAITITHO-TEICKOMYHIKAIIIHOT cHCTeMH (Hamam —
€CITC), sixa 3abe3neyyBaTiMe HU3KY (DYHKITIH, 30Kpe-
Ma, TIOB’SI3aHMX 3. PEECTPAI€l0, aBTOPO3IOAIIOM
Ta OOMIHOM MpOIeCyaTbHUMH JOKYMEHTAMH, YYacTHO
YYaCHHUKIB CYIIOBOTO IPOIECY y CYIOBOMY 3acifaHHi
B PEKUMI BiJICOKOH(EPEHIIiT Ta iH.

Kpim Toro, €CITC cnpsmoBaHa Ha peaizallito
moJiokeHb 3akoHy Ykpaiaum «IIpo cymnoycrpiii i cra-
TyC CymliB», 3akoHy Ykpainu «I[Ipo BUKOHaBYE TpoO-
Ba/DKEHHs», 3akony Ykpainu «[Ipo moctym mo cymo-
BHX PIllIeHb)» Ta IHIIMX HOPMATHBHO-TIPABOBHX aKTIB.
3okpema, €CITC 3a0e3nedyBaTiMe BUKOHAHHS TaKHX
(hyHKIIH: HaJICUIIaHHSI PIlIeHb 10 CIMHOTO Jep>KaBHO-
T'O PEECTPY CYJIOBHUX PIllIeHb; PO3MIMIICHHS BUKOHABYHX
JIOKYMCHTIB; BEICHHS CYIOBOI CTaTHCTHKH; BEICHHS
olepaTUBHOI Ta aHAJIITHYHOI 3BITHOCTI; apXiByBaH-
HS JJOKYMCHTIB Ta CIIpaB; 3a0e3MedYcHHs (IHAHCOBHX,
KaJIpOBHX, OpPTaHi3alliiHuX Ta 1HHOpMAIiHHO-TEIEKO-
MYHIKaIlliiHUX OTpeO.

Takum umbHoM, €CITC 3abesneuyBatume poOOTY
cyniB, Buimoi panu npaBocyis, Buimoi kBaigikarriii-
HOT KoMicii cyjytiB Ykpainu, Jlep>xaBHOI CymoBOi ajMi-
HicTpaii YKpaiHu Ta 1HIIUX OpTaHiB JAepKaBHOT BIaJIH.

SkUM 9YUHOM pPO3pPOOHUKM BUPINIWIMA peaizyBaTH
MTOKJIAJZICHI MPOIECYaIbHUM 3aKOHOZABCTBOM 3aBIaH-
Ha Ha €CITC, MOXHa 3pO3yMITH, MMPOAHAi3yBaBIIN
npoekt [lonokeHHs npo €auHY Cya0BY iH(MOpMAITii-
HO-TEJICKOMYHIKaIliiHy cuctemy, po3pobnenmii Jlep-
JKaBHOIO CYJIOBOIO aJIMiHICTpaIli€r0 YKpaiHu, BHece-
HUW Ha 3aTBepIDKCHHS BuIii paji nmpaBocymis, sSIKAi
Ha IIbOMY eTalli iepeOyBae Ha onpaitoBanHi y [TocTii-
Hilf koMicii Buroi paau npaBocynis 3 muTanb CIHHOT
Cy/IOBO1 1H(pOpMAIITHO-TEICKOMYHIKAI[IHHOT CHCTEMH,
CTBOpEHIN pinmeHHsIM BuIoi paau mpaBocyiis Bij
10 tpaBus 2018 poky.

3a crpykryporo €CITC MicTuTb 5 migcucreM, KOKHA
3 IKHX Ma€ Habip MOJYIIB, CIIPSIMOBAHUX HA BUKOHAHHS
meBHOro (yHKIiOHay'?, a came:

1. 3arampHa migcucTeMa, sKa BKIIIOYae B cebe:

— CJIEKTPOHHHMH KaliHeT (3a0e3redye Mporenypy
peectparii Ta iIeHTUdIKAIT 0CI0 3 METOI0 IOCTYITY 10
€CITC y Mexax QyHKITIOHATY);

— o¢imitiauit BeOnoptan «CynoBa Biaga YKpaiHm»;

— €uHUHT JIepKaBHUHN PEECTP CYAOBUX PIllICHB;

— €IuHUN JepKaBHUN PEECTp BUKOHABUUX JIOKY-
MEHTIB;

— BIJKpHUTI HaOOpH JaHuX (3a0e3redye ONMpHITION-
HEHHS B aBTOMATHYHOMY PEXHMI 1H(OpMAITiT, O Tija-
JIATae ONPWIOAHCHHIO y (OpMI BIIKPUTHX JTaHHX 32
JIOTIOMOTOF0 MEXaHi3My OTpUMaHHS 1H(OpMAIli 3 mija-
cucteM Ta (popMyBaHHS Ha i1 OCHOBI apxiBy);

12 Tlonoxenust npo €auHy cyaoBy iH(OpMaLiiHO-TeIeKOMyHIKa-
niliHy cuctemy : mpoektT. Cyodoso-opuduuna eazema Bin 06.01.2019.
URL: https://sud.ua/ru/news/tag/%D1%8D%D0%BB%D0%B5%D0
%BA%D1%82%D1%80%D0%BE%D0%BD%D0%BD%D1%8B%
D0%B9%20%D1%81%D1%83%D0%B4.
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— aBTOMATH30BaHA B3a€MOJis 3 IHIIUMH aBTOMATH-
30BaHAMH CHCTEMaMHU.

2. €nMHA MmiJICUCTeMa eJICKTPOHHOTO iJIOBOJCTBA
CYIiB Ta OpraHiB CYJIOBOTO BpsAyBaHHSI, sika BKITIOUAE
B cebe:

— migcucremy «EnekTpoHHUi cymy;
€JICKTPOHHE JIIJIOBOJICTBO;

ABTOMATHU30BaHUH PO3TIOJILT;

— EJIGKTPOHHUH apXiB;

— CYHOBY CTaTHCTHKY (3a0e3ledye aBTOMAaTH30Ba-
He (opMyBaHHS Ta ONPIIIIONHEHHS CTATHCTHYHHAX Ta
OTIepaTUBHUX 3BITIB; aBTOMAaTHYHE (OPMYBAHHS CYI-
JIIBCBKOTO JIOChE Ta TOChE KaHIUAATa HA TIOCATY CYIUI).

3. €IUHWI KOHTAKT-IIEHTpP CyI0BOI Biaau (3abe3-
Tieuy€e HaJaHHs KOHCYJIBTAIli Ta TUCTaHIIHHOT TeXHIY-
HOT MIATPUMKH KOPUCTYBauaM; IPOBEJICHHS BiJICOYaTIB,
BiJIcOKOH(DepeHIIil CyJIOBUX 3aciJlaHb, ay/io-, Bieodik-
caIlilo CyIOBHX 3aciJlaHb, CTBOPCHHS Ta 30epiraHHs ix
PE3yNBTaTIB).

4. €auHa miJcucTeMa yIpaBIiHHS (iHAHCOBO-TOC-
TIOAAPCEKAMH TIPOIIECaMHU, KA BKITIOUAE:

— yIpaBIiHHS TIepcoHaNoM, (piHaHCaMH Ta Oyxral-
TEPCHKUM OOJTIKOM;

— IHIN MOAYJi 3 TNHTaHb YIpaBIiHHA (iHAHCO-
BO-TOCITOJIAPCHKOIO JisTBHICTIO (po3pobisirorbest JJCA
VYkpainn).

5. KowmrmiekcHa cucteMa 3aXUCTy TH(pOpMAIlii.

3 onsany Ha te, mo €CITC nepebyBae Ha erari Tec-
TYBaHHS OKPEMHUX MOIYINIB, Ba)KKO HalaTH 00’ €KTUBHY
OIIHKY ii (QyHKITIOHYBaHHIO, BPAXOBYIOYH T€, IIO OKpe-
Mi HEAONIKM OylIyTh BUIPABJICHI ITCIS 3aBEpIICHHS
anpooarrii.

[Ipote, o3nHaiiomuBmIUCHh 31 cTpykTyporo €CITC,
TOPSZIKOM Ta MOKJIMBOCTSIMH, SIKI 3aKJIaJIeHI y KOXK-
HUH MOIyNTb, HacaMIIepe ] CIiJ 3a3HAYUTH, IO CHUCTe-
Ma € HIYMM IHIIUM, 5K I1aThopMOL0, IO 00’ €JTHYE BiKe
HasBHI aBTOMAaTH30BaHI CHCTEMH Ta CIIEKTPOHHI pee-
CTPH 3 OKPEMHMH{ HOBOBBEICHHSAMH. TaK, SKIIO paHi-
IIe KOKHUU CyJ MaB BIIACHY aBTOMAaTH30BaHY CHCTEMY
JIOKYMEHTOO0ITY, aBTOMAaTH30BaHY CHCTEMY aBTOPO3IIO-
JITy CIIpaB, CAMT, KOJN-IIEHTP, CUCTEMY OOJIKY KaJpiB
Ta OyXrajaTepchkol 3BITHOCTI (OKpIiM CymiB Mepmioi
iHcTanmii), To €CITC Bumsgmae sk KOHCOJIJOBaHA
iatopma, agMiHICTpYBaHHS SKOi 311HCHIOBAaTHMETh-
sl TICHTPaITI30BaHO.

[IpoTe HaBpsiT UM MOKHA BBAKATH HAOIp TAKUX CHC-
TEM IHHOBAIIMHAM I1HCTPYMEHTOM Oprasizaiii 3a0e3-
TICYCHHS CYJIOYMHCTBA, a BUINIAAAE K MOJACPHI30BaHA
CJICKTPOHHA CHCTEMa JIOKYMEHTOOOITY, sIKa CIIpsiMOBaHa
Ha TEeXHIYHe, JOKYMEHTaJbHE Ta iH(opMaliitHe 3a0e3-
TIeUeHHS pOOOTH CY/IIB Ta CYIy K OpTaHy BIIQJIH.

A ToMmy, Ha HaIly AYMKY, CHCTEMY, sIka CIIPSIMOBa-
Ha Ha 3a0e3IedeHHs] CTBOPEHHSI, 30epiranHs ta o0po0-
Ky iH(pOpMaIlii B €JICKTPOHHOMY BUDJISAI Ta 1i 0OMiHY,
JIOIIJIBHIIIE BH3HAYATH SK IHCTPYMEHT OpraHi3alliii-
HOTO 3a0e3IeUeHHs JIISUTBHOCTI CY/IIB, anapariB Cy/IiB
Ta OpPraHiB CYIOBOTO BPSyBaHHS, IO 33 3MICTOM BiJI-
MIOBiZ]a€ MOHATTIO «ENEKTPOHHHUU CYyI», a HE EIEKTPO-
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HHE TIPaBOCYAI, SIK I1€ 3a3HAUCHO Y TTOJIOKEHHSX CTpa-
TET1YHUX JOKYMECHTIB.

Binbnie Toro, BoHa HE BUKIIFOYAE TATICPOBHU JTOKY-
MEHTOOOIT Ta He M030aBJeHa MOCTIMHOTO aMIHICTPY-
BaHHS II€T CUCTEMHU i1 KOPUCTYBaYaMH, X04a OYIKYBaHHS
OyJIM CIpSIMOBaHI Ha aBTOMATH3AIliF0 MMEBHUX MPOIIECIB
Ta 3alpOBaHKCHHS CIEMEHTIB MITyYHOTO IHTEIEKTY SIK
IHCTPYMEHTY aHaJIi3y BHECEHOI B €IEKTPOHHY CHCTEMY
iH(popMalrii.

VY cucreMi € nuIie oOKpeMi MOy, SIKi MTOBHICTIO
ABTOMATH30BaHI, MPOTE OINBIIICTh 3 HUX CHPSAMO-
BaHa Ha BHeCeHHs iH(popmariii Ta 1i 00Ky, a He Ha
aHaJITHYHY OOpOoOKy 1i€ei iHopmarii. A 3mifcHEeH-
HSI IpaBOCYAsl Ta 3a0e3leyeHHs HOro 3MiCHeHHS —
e HacamIepel pPe3yabTaT iHTEIEeKTyalbHOI Ta aHa-
JITHYHOT pOOOTH CYAJIB Ta MpAI[iBHUKIB arapary,
ska Hazanli abo 3abesrmedye BHKOHAHHS OCHOBHHX
3aBIaHb CYJIOYHNHCTBA, 200 € MPEIMETOM OCKaAPIKESHHS
Ta HEAOBIpU 10 POOOTH CyHy.

He npuMeHIIyrOud BaKJIMBICTH Ta HEOOXIIHICTH
3anpoBajPKEHHs  1H(GOPMAIIHHO-TEICKOMYHIKAII HTHIX
CHCTEM Ta TEXHOJOTIYHHHU Iporpec y iHpopMarnzarmii
CYIiB, HHHI BapTO TOBOPHUTH PO HEOOXiHICTH 3aIpoBa-
JDKCHHS IHTEIICKTYaTbHAX CHCTEM, a HE IH(POpMaIiHHIX
YU KOMYHIKaI[iHHUX.

BpaxoByroun cknagnomi 3anpoBamxenns €CITC
B YKpaiHi, BUJAETHCA, 10 MOAEPHi3alis iHhopMmaiiii-
HOTO 3a0€3ICUCHHS OPTraHiB CyHOBOI BIAJU Ma€ 3Miiic-
HIOBAaTUCS 32 KOHIIENTYaJbHO IIATOTOBICHOIO CTpaTe-
riero udpoBoi TpaHchopMalii 3 YITKUM IUIaHYBaHHSAM
€TalniB yNpoBaJUKEHHS. AJDKEe B pe3ysbTari Hes3nlaro-
JOKeHUX il y nuranusax ynposapkeHHs €CITC tep-
MiH YIPOBaKCHHS INTYYHOTO IHTENEKTY CTa€ Bimia-
JICHOIO TIEPCHEKTHBOI0 MalOyTHHOTo. Xoya OiNbLIICTh
MPOONIEMHHUX MUTaHb y 3AIMCHEHHI MIPaBOCYIIS MOXKHA
BUPIILINTH CaMe 33 PaXyHOK 3alPOBAKCHHS IITYYHOTO
IHTENEKTy y poOOTi CyAOBUX OPraHiB.

BucHoBkn
TakuM YWHOM, 3a pe3yJabTaTaMH JOCHIKEHHS
MMOTOYHOTO CTaHy BIIPOBAKEHHS iH(QOpMAIIHUX TeX-

HOJIOTiH y cepi HafaHHs CYJOBUX MOCIYT BapTo 3po-
OUTH TaKi BUCHOBKH.
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KoHIrenT «eiekTpoHHOTO CY/Ty», OMCAHHUN Y HAYKOBIN
JIOKTPUHI Ta YaCTKOBO PEaJli30BaHMI Ha TPAKTHII, 3BO-
JIATBCS JIO CTBOPEHHS SIICKTPOHHUX CHCTEM, sIKi 3a0e3Iie-
Y9YIOTh CTBOPEHHS, PEECTPAIIIF0 Ta OOMIH €JICKTPOHHUMU
MPOLIECYaTbHUMH JIOKyMEHTaMH. A TOMY HayKOBI JIOCITi-
JUKEHHST CBOTOZICHHS BapTO CIPSIMYBATH Ha ITU(POBY TPaH-
chopMalrliro HasiBHUX MPOLIECIB OpraHi3aii Ta 31iHCHeHHS
CYJIOUMHCTBA, B TOMY YHCII 3 OOIPYHTYBAHHSIM «TIITOTE3
y (opMi AITOPUTMIBY JUTS BIIPOBAKEHHS IIITYYHOTO 1HTE-
JIEKTy Y pOOOTY HAsSBHUX EJICKTPOHHUX CHCTEM.

3ampoBapkeHa HA HOPMATHBHO-IIPABOBOMY piB-
HI €aMHa cynoBa iHpOpPMaIiHHO-TEIIEKOMYHIKAIiHHA
cucrema He Oyna BIpOBaKeHa B pOOOTY CyIOBHX Opra-
HiB, OCKIJIBKH Y BCTAHOBIICHUH CTPOK PO3POOHUKAM TaK
1 He Brajocs npuitHatu [lonoxkeHHs Tpo (YHKIIOHY-
BanHs €CITC, a Takok HE BJANIOCS CTBOPUTH Ta arpo-
OyBaTW BIINOBIIHUI mporpaMHuil Tpoaykrt. Ilpote
3aIpOBaKCHHS BKa3aHOI CHCTEMH € JIMIIC MHTAHHIM
gacy, a TOMY He TOBUHHO YBIlTH SIK CTpaTeTivHE 3aBIaH-
HS y MalOyTHIO CTpaTerio PO3BUTKY iH(OpMAIiiHOTO
3a0e3IeueHHs OpraHiB CyIOBOi BIIAJU. 3alPOBAKCHY
€CITC BapTo Hamadi BUKOPUCTATH SIK ILIATHOPMY IS
3aIpOBaKEHHS LITYYHOTO 1HTENEKTY.

CrpaTeriuni HOPMAaTHBHO-TIPABOBI aKTH BIIPOBA-
JUKEHHS JIEKTPOHHOTO MPaBoCyAJis B YKpaiHH, a came:
Vka3 Ilpesunenta Yikpainu Big 12 ciyns 2015 poky
Ne 5/2015 «IIpo Crparerito cTaioro po3BUTKY «YKpai-
Ha —2020» Ta Yka3 [Ipesunenrta Ykpainu Big 20 TpaBHs
2015 poky Ne 276/2015 «IIpo Crparerito pedopmyBaH-
HSl CYIOYCTPOIO, CYJOYMHCTBA Ta CYMIKHUX MPaBOBHUX
iHcTUTyTiB 2015-2020» BapTO BBaXKaTW TaKUMH, IO
BUYEPIIAIN CBOIO aKTyaJIbHICTb.

Po3pobka HOBO1 cTparerii undpoBoi TpaHcopmarii
cyny Mae OyTH CIpsSMOBaHa Ha BOPOBAKECHHS ILITYYHO-
ro IHTEJIEKTY Y poOOTi Cyly Ta CyIAiB 3 METOI0 BUPI-
LICHHS 3a/1a4, MOB’sI3aHKX 13 3a0e3MeueHHsIM e(heKTUB-
HOTO Ta SAKICHOTO 3[1HCHEHHS IPAaBOCYLIS.

HasiBHi HayKOB1 JOCTI/IXKEHHS 3 TUTAaHb €JIEeKTPOHHO-
rO Cydy, €NeKTPOHHOTO CYJIOYMHCTBA, 1H(POPMAaLiHHIX
TEXHOJIOTi! y MpaBOCyAi MiAJATaloTh KOMILIEKCHOMY
OTPAIIOBaHHIO 3 METOI) BU3HAYEHHS Ta y3araJbHEHHS
MOHATH, CUCTEMAaTH3alli] ToTe3 Ta IX KOpemslii 3 HasB-
HHUM MaTepialbHO-TEXHIYHUM CTAaHOM (PyHKIIOHYBAHHS
€JIEKTPOHHUX CUCTEM.
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Topical issues of judicial appealing against the decisions on adjustment the customs value of goods

Klymenko Yuliia
Postgraduate student of University of Customs and Finance,
Assistant Judge of the Supreme Court, Ukraine

The article is devoted to the research of topical issues related to the judicial appeal against decisions on
adjustment the customs value of goods. The requirements for the decision to adjustment the customs value of goods
in accordance with customs law, as well as the requirements for the courts to review the decisions of the authority,
are considered. In view of the judicial practice of the Supreme Court the essence of each requirement and the relation
of requirements to each other are reviewed.

The deficiencies in the implementation by the customs authorities of their powers in making decisions on
adjustment the customs value of goods, in particular the inappropriate motivation of such decisions, which is
the basis for their cancellation in court, are defined. The author reviews the cases of violation by the customs
authorities of the requirements of the second part of Article 55 of the Customs Code of Ukraine in the context
of substantiation of the decision on adjustment of the customs value of goods, which include: formal reference to
the declarant’s failure to provide the customs clearance of documents/absence of all necessary information in such
documents/incorrect calculation of the customs value by the declarant, etc.

The article discloses the features of court proceedings in cases of adjustment the customs value of goods. In
particular, the issue has been clarified of which of the parties of the case is charged with the burden of proof in
disputes of this category. Thus, on the basis of the review of legislation and jurisprudence, the author substantiates
the position on the obligation to prove the incorrectness of the declared customs value of goods to the customs
authority, as well as the legitimacy of the decision he made to adjustment the customs value of goods.

Suggestions are made to ensure that the customs authorities effectively monitor the correctness of the declaration
of the customs value of goods by the declarants for the purpose of reducing the cases of making undue decisions on
adjustment the customs value of goods.

The practical value of the research is that the obtained results can be used in legislative activities, in advocacy, as
well as in the teaching of courses in administrative legal proceedings in primary law-based institutions of Ukraine.

AKTyaJIbHi TUTAHHS CYI0BOI0 OCKap:KeHHs pillieHb NP0 KOPUTYBAHHS MUTHOI BaApTOCTi TOBapiB

Knumenxo FOnin KOpiisna
acnipanm Yuisepcumenty mumnoi cnpasu ma (inancie,
nomiunuk cyooi Bepxoenoeo Cyody, Yrpaina

Beryn MEePEeMIIITYIOThCS Yepe3 MUTHUI KOpAOH YKpaiHH, € Hai-
YHCIICHHIILIOK KaTeropiero cepesl ycix MUTHHX CIIOPIB,
SK1 PO3MIAAAIOTECA cynamMu. llomupeHicTs bOTO BUAY
CIIOpIiB 3yMOBJIEHA MPHUPOJIO0 TOBHOBAXKEHb, HEIOIIKK

Cepell OCHOBHHUX 3aB/IaHb MHUTHHUX OPraHiB BaKJIUBE
MicIe rmocijiae e(eKTUBHUI KOHTPOJIb 3a MPABUIIbHICTIO

BH3HAYCHHS JCKJIApPAHTAMHU MUTHOI BApTOCTI TOBapiB i3
METOI0 3a0e3MEUCHHS TIOBHOTO i CBOEYACHOTO HAIIXO-
JDKSHHS 10 OFOKETY HaJCKHHUX CYM MUTHHUX IUIATEXKIB,
a TAKOXK 3aXMCTy CKOHOMIYHHX iHTEPECiB HAIllOHATBHUX
BUPOOHUKIB BiJI HEIOCTOBIPHOTO JCKJIAPYBaHHS MUTHOT
BapTOCTI IMITOPTOBAHUX TOBApPIB.

BpaxoByroun AHCKpeliiiHiCTh TMOBHOBA)KCHb MHT-
HUX OpraHiB Yy YacTHHI KOHTPOJIIO 3a MPaBUIIBHICTIO
BH3HAYCHHS MUTHOI BapTOCTi TOBapiB, a TaKOXK HEIO-
CKOHAJICTh MPAaBOBOTO PETyIIOBAHHS IHCTUTYTYy MHT-
HOI BapTOCTI, Ha Cy0’€KTIB TOCHOAAPIOBAHHS 3a3BUYail
MOKJIAIAETHCST BECh TSATAp JOKAa3yBaHHS MPaBUIIBHOCTI
3asiBIEHOI MUTHOI BapTOCTI HE JIMIIE 1]l Yac 3A1HCHEH-
Hsl MUTHOTO O(OpMIICHHs TOBapiB, a U Mija 4ac ockap-
JKCHHSI MPUUHATAX MUTHUMH OpPTraHAMHU PIlICHb PO
KOPHUT'YBaHHS MUTHOI BApTOCTI.

Crnin 3a3HauUUTH, L0 CHOPHU IIOAO OCKAp KEHHS
pillieHb PO KOPUT'YBAHHS MUTHOT BapTOCTi TOBAPIB, 110
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B peaizamnii SKuX, 30KpeMa Mix yac MpUHHATTS MUTHHU-
MH OpraHaMH pillleHb PO KOPUT'YBaHHS MHUTHOI BapToO-
CTi TOBapiB, 1 € MPUUYNHOI BUHUKHCHHS FOPUIUIHOTO
KoHpuTiKTY'.

3 omsiy Ha 3a3HAYCHE METOIO IIi€i CTATTi € TOCIi-
JUKCHHS BUMOT, Ha BIJIMOBIJHICTD SKHM CYyIW TEPEBi-
PSIOTH PIMICHHS IIPO KOPUTYBAaHHS MHUTHOI BapTOCTI
TOBapiB, a TAKOXK BHUPIIICHHS MUTAHHS: HAa KOTO caMe 3i
CTOpIH Ma€ TMOKJIAJaTHCS TATap JOKa3yBaHHS y CIIOpax
1€l Kareropii.

Buxiiag ocHOBHOIO MaTepiaty
EQexTuBHICTE  OCKapKeHHS  aJAMIHICTPaTHBHUX

aKTiB, Jii1 200 O6e31isUIbHOCTI Cy0’ €KTIB BIaJHUX [TOBHO-
Ba)KCHb € OJIHUM 13 KJIIFOUOBHX MapKepiB, IO XapakTe-

! Kanaurait M.B. MuTHi criopu Ta NOBHOBa)KEHHS [I0/I0 KOPUTYBAHHSI
MHTHOI BapTocTi ToBapy. /Ipasosa nozuyis. 2017. Ne 1 (18). C. 134-139.
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pHU3y€e CTaH B3a€EMHH MIX I'pDOMaJTHAMH Ta IyOJIIYHOI0
Biaoro. [IpraoMy 11e CTOCYEThCS SIK OCKapKEHHS 3ara-
JIOM, TaK 1 CyJTOBOTO KOHTPOJIFO HaJI IyOJIIYHOIO BIIAI00
30KpemaZ.

BinmoBigHo 10 yactuHU niepmioi crarti 55 KoHcTu-
Tyl Ykpainu® nmpasa i cBOOOIM JIOAMHH 1 pOMaITHHHA
3aXUINAIOTHCS CYJIOM Ta 3T1JIHO 3 YACTUHOKO JAPYTOXO M€l
K CTaTTi KOKHOMY TapaHTOBAHO MPAaBO Ha OCKAPIKEHHS
B CYIIi pillIcHb, il Yu OE3/IsUTLHOCTI OPTaHIiB JIepiKaB-
HOI BIIQJIM, MICIIEBOTO CaMOBPSIAYBaHHs, IOCaJIOBHX
1 cIry»k00BHUX 0CiO.

VY cBoemy pimenHi Big 14 rpymas 2011 poky
Ne 19-pni/2011 Koncrurymiviauit Cyn Ykpainu 3a3HauuB,
0 MTOJIOKEHHS YaCTHHU Apyroi crarti 55 KoreruTyii
VYkpainu HeoOXiJTHO PO3yMITH TakK, III0 KOHCTHTYIIIHHE
MIPaBO HAa OCKAPKECHHS B Cy/i Oy/b-SIKHX PIllICHb, il 91
0e3IisTTbHOCTI BCIX OPTaHiB JIepyKaBHOI BJIAJIW, OPTaHiB
MICIIEBOTO CaMOBPSITyBaHHS, TIOCAIOBHX 1 CIYKOOBHX
oci0 rapaHTOBaHO KOXKHOMY. Peaizarlis 1mporo mpa-
Ba 3a0€3MeUy€eThCS Y BiJNIOBITHOMY BHJII CYIIOYHMHCTBA
1 B MOPSIZIKY, BU3HAYEHOMY IIPOIECYATbHIM 3aKOHOM®,

Tak, ockapkeHHsI pIlIeHb, MM YW OE3MisIIBHOCTI
Cy0’€KTIB BIQJHHUX MOBHOBa)XCHb, 30KpeMa W MUTHHX
OpTaHiB, 3IHCHIOETLCS B TIOPSIIKY aIMIHICTPATHBHOTO
CYIOYMHCTBA, BH3Ha4eHOTro KopekcoMm ajMiHiCTpaTHB-
Horo cymounHCcTBa Yipainu (nam — KAC).

Hespaxxaroun Ha Te, 0 MUTHUII KOIEKC YKpaiHU
(mam — MK) He € nporiecyaabHHM 3aKOHOM, BiH TaKOXK
MiCTUTh TIIaBy 4 «OcCKapKeHHs pillieHb, Jiil abo Oe3i-
SUTBHOCTI OpraHiB JIOXOMIB 1 300piB, X MOCaJ0BHUX OCI0
Ta 1HIOWX TPAMIBHUKIB 1 BiJIIIOBIIATBHICTE 32 HHXY.
Binmosimao g0 crarti 24 MK koxHa ocoba Mae mpa-
BO OCKap>KHUTH PIllICHHS, il a00 0e3/TisTbHICTh MUTHHX
OpraHiB, 1X TOCaJOBHX OCI0 Ta IHIIMX IPAIiBHUKIB,
SIKIIIO BBaXkKae, M0 [IAMU PIIICHHSIMH, JTissMU a0o Oe3i-
SUTBHICTIO TTOPYIIEHO ii paBa, cBOOOIM UM iHTEpecH®.

3riJIHO 3 BUMOTaMH YacTUHH Jpyroi crarti 2 KAC
QJIMIHICTPATUBHI CyIM Yy CIpaBax IIOJ0 OCKap:KEHHS
pilieHb CyO0’€KTIB BIaJHUX TOBHOBaXKEHb, 30KpeMa
W pillieHb PO KOPUTYBAHHS MUTHOI BapTOCTI TOBApIB,
MAalOTh TICPEBIPUTH, UM NMPHUHHATI BOHU: 1) Ha mmijcra-

2 Kopmuu B.A. Biaryk Ha jauceprauiiine pociimpkenns Jlydenka J[.B.
Ha TeMy «IHCTUTYT OCKap)KEHHs B aJIMIHICTPaTHBHOMY TpaBi», MOJaHE
Ha 3700yTTsl HAyKOBOTO CTYNEHSI JOKTOpa IOPUAMYHUX HayK 3i cIle-
uianeHocTi 12.00.07 — agMiHicTpaTuBHE mpaBo 1 mporec; (iHaHCcOoBE
npaBo; iHdopmariiine mpaso. Xapkis, 2018. C. 1. 11 c. URL: http:/
nauka.nlu.edu.ua/download/diss/ Luchenko/vidguk2.pdf.

3 Koumcrurymiss  Ykpaimm  Bim 28  uepBHst 1996  poky
Ne 254x/96-BP. / BepxoBHa Pana Vipainu. URL: https://zakon.rada.gov.
ua/laws/show/254%D0%BA/96-%D0%B2%D1%80.

4 Pimennst Koncrutyniiinoro Cymy Vkpainu y cripaBi 3a KOHCTUTYIIi-
HHM 3BepHeHHsM rpomasianaa Ocerposa Ceprist Bonoxumuposuya (...)
(cripaBa TpO OCKap>KeHHS OE3[ISITbHOCTI Cy0’ €KTIB BIaJHUX MOBHOBA-
JKEHb I0JI0 3asiB 1o 31104uHN) Big 14 rpynas 2011 poxy Ne 19-pri/2011.
Bicnux Koncmumyyiiinoeo Cyoy Yrpainu. 2012. Ne 1. C. 84.

5 Kozeke a/MiHICTpaTHBHOTO CyJOYMHCTBA YKpaiHW Big 06 JIHS
2005 poxky Ne 2747-1V y penakuii 3akoHy Ykpainu Big 03 >KOBTHs
2017 poky Ne 2147-VIIIL. / BepxoBua Pana Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/2747-15#n10117.

® MutHuii koxexc Ykpainn Bix 13 Gepesnst 2012 poky Ne 4495-VI. /
BepxoBua Pama VYkpainn. URL: https://zakon.rada.gov.ua/laws/show/
4495-17.
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Bi, Y MeXax IMOBHOBaXXCHb Ta y CIOCIO, 0 BU3HAUECHI
KoHcTHuTyIiero Ta 3akoHamMu YKpaiHu; 2) 3 BHKOpPHUC-
TaHHSIM TIOBHOBQ)KEHHS 3 METOIO, 3 SIKOIO II¢ TIOBHOBA-
JKEHHS HaJIaHO; 3) 0OIpyHTOBAHO, TOOTO 3 ypaxyBaHHSIM
yciX 00CTaBWH, IO MAalOTh 3HAUCHHS IS TPUHHSITTS
pitreHHs1 (BYMHEHHS Jiii); 4) 0e3CTOPOHHBO (HEyIepe-
JUKEHO); 5) 10OpOCOBICHO; 6) PO3CYIINBO; 7) 3 JOTPH-
MaHHSIM MPHUHIIAITY PIBHOCTI IMepeJ] 3aKOHOM, 3aro0i-
rarouu BciM (opMam JUCKpHMIHAIT; 8) mporopIiiiiHo,
30KpeMa 13 JOTPHMaHHSIM HEOOX1JIHOTO OanaHcy Mik
OyIb-SIKUMH HECTIPHATIMBUMH HACTIIKAMH UIS TIPaB,
cB00OJT Ta IHTEpEeCiB 0COOM 1 MIJSIMH, HA JOCSTHEHHS
SIKMX CHPSIMOBAHE IIe pimeHHs (1is); 9) 3 ypaxyBaHHIM
IpaBa 0COOM Ha yJacTh y MPOIECI MPUHHATTS PIllICHHS;
10) cBO€UACHO, TOOTO MIPOTATOM PO3YMHOTO CTPOKY.

HeoOxiHICTh TIEpEBIPKHU CylTaMH PIillICHb CY0’ €KTIB
BJIQJHUX IIOBHOBA)KEHb HA BIJANOBIAHICTH BUIIEHABE-
JICHUM BUMOTaM 3yMOBIIEHA THM, IO BIIMOBIIHO 0
Pesomontii Komitery Minictpie €Bporm 77 (31) Big
28 Bepecust 1977 poky «IIpo 3axuct ocoOu BiTHOCHO
aKTIB aJMIHICTPaTUBHUX OPTaHiB» ITiJ{ Yac MPUHHATTS
aJIMIHICTPaTUBHUX aKTiB CyO’€KTH MyOIiuHOi aaMiHi-
CTparii MaioTh ypaxOBYBaTH TEPII 3a BCE MPUHIUITH
aJIMIHICTPATUBHUX TIPOIIEITYP, 3aKPIIUICH] B TOJATKY JIO
i€l Pe3onrortii, 30kpema:

— TpaBo OyTH BUCIYXaHHM, III0 O3HAYAE, IO IIOA0
Oy/Ib-SIKOTO aJMIHICTPATUBHOTO aKTa, SKHA 3a CBOIM
XapaKkTepoM MO)Ke HECHPHUSITINBO BIUIMBATH Ha TIpa-
Ba, cBOOOJM abo0 iHTepecHu 0coOH, Taka 0coda Moke
npea’sBUTH (PakTH W apryMeHTH Ta Yy BIAMOBIIHHX
BHIIQJIKaX JIOKa3H, 10 OyayTh BpaxoBaHI aJMiHICTpa-
THUBHHUM OPTaHOM;

— BHKJAJ MOTHBIB, IO O3HAa4a€, SKIIO aaMIHI-
CTPATHUBHHI aKT € TAaKHUM, II0 3a CBOIM XapaKTepOM
HECIPUATINBO BIUIMBA€E Ha TpaBa, cBOOOMM abo iHTe-
pecu ocobu, Taka ocoba OTpUMYye iH(OPMAIIO PO
MOTHBH, Ha SKHX BiH IPYHTY€ThCs. [Hpopmaris mpo
MOTHBH 3a3HAYa€ThCSA B aKTi ab0 TepeaaeTbes Bijamo-
BiJIHIN 0c00i 32 ii 3aMUTOM y MUCBMOBIH (HOPMI MTPOTSI-
TOM PO3YMHOT'O CTPOKY’.

3a3HaueHi MPUHIMIIA YaCTKOBO IMIICMEHTOBaHI
B HopMax MK, siki mepenbadaroTh TPOBEJACHHS KOH-
CylbTalliii MK MUTHHUM OpraHOM Ta JICKJIapaHTOM,
000B’ 30K MUTHOTO OpPTaHy — HaJIC)KHUM YHHOM MOTH-
BYBAaTH PINICHHS MPO KOPUTYBAaHHS MHUTHOI BapTOCTI
TOBapiB Ta HaIaBaTH BUYCPIHE PO3’SICHEHHS BHMOT,
BUKOHAHHS SKHX 3a0e3rnedye MOXKIUBICTH MUTHOTO
0 OpMIICHHS TOBapiB.

Tak, 3a 3MicToM 4YactuHH Jpyroi crarti 55 MK
NpUIHATE MATHHM OPTaHOM DIllICHHS TIPO KOPUTYBaH-
HSl 3asBJICHOT MHUTHOI BapTOCTI TOBapiB Ma€ MICTHUTH:
1) oOrpyHTYBaHHS IIPUYMH, Yepe3 sKi 3asiBJICHY JCKJia-
paHTOM MHUTHY BapTiCTh HE MOXe OyTH BH3HAHO;
2) HasBHY B MHTHOTO opraHy iH(opmarito (y Tomy
YHCTl IMOAO YHCIOBHX 3HAYCHb CKJIAJHHUKIB MHTHOI

" IMarepuiio W.B. IlpouenypHsie TpeGoBaHHS K aIMHHHCTPATHBHBIM
aKTaM 1o 3aKoHoaarenabcTBy EBponeiickoro Corosa. Hayuonansbmwiil iopu-
Quueckutl scypHan: meopusi u npakmuxa. 2015. Ne 2/1. C. 53-55.
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BapTOCTi, MHUTHOI BapTOCTI 1ICHTHYHUX a00 MOMIOHMX
(aHANOTIYHUX) TOBApIB, IHITUX YMOB, 10 MOTJIM BILIH-
HYTH Ha I[iHy TOBapiB), sIka MPU3BENa 10 BHHUKHEHHS
CYMHIBIB y TIPaBHJIBHOCTI BH3HAYCHHS MHUTHOI BapToO-
CTi Ta 10 MPUHHATTS PIMICHHS IPO KOPUTYBAHHS MHT-
HOT BapTOCTi, 3asBJICHOT JICKIApaHTOM; 3) BHUCPITHUN
MepeNTik BUMOT IIOA0 HAJAaHHS IONATKOBUX JTOKYMEH-
TiB, TIepen0aYeHUX YaCTHHOK TPETHOIO CTATTI 53 1hO-
ro Kozmekcy, 3a yMOBH HagaHHS SKHX MHTHA BapTiCTh
MOXke OyTH BWU3HAHa MHUTHHM OpraHoMm; 4) OOTpYHTY-
BaHHS YKMCJIOBOTO 3HAYCHHS MHUTHOI BapTOCTI TOBApIB,
CKOPHTOBaHOI MUTHHM OpraHoM, Ta (DaKTiB, sKi BIUIH-
HYJIM Ha Take KOPUTYBAaHHS; 5) 1HPOPMAIIIO PO MIPaBO
JIeKITapaHTa ab0 YIIOBHOBaXEHOT HUM 0COOM Ha BHITYCK
y BUIBHHH OOIT TOBapiB, MO JCKIAPYIOTHCS, & TaKOXK
Ha OCKap)XCHHS PIMICHHS PO KOPUTYBAaHHS 3asBICHOT
MHUTHOI BapTOCTI JI0 OpTaHy BHIIOTO PiBHS BiAMOBIIHO
1o TiiaBu 4 nboro Kozgekey abo 1o cymy.

Pasom i3 tum y Haka3i MiHnicTtepcTBa (iHAHCIB
VYkpainu Bij 24 TpaBHs 2012 poky Ne 598 «IIpo 3aTBep-
JOKEHHST (OpMH pIllICHHS PO KOPUTYBaHHS MHUTHOI
BapTOCTI TOBapiB, [IpaBuil 3allOBHEHHS PIlIEHHS PO
KOpUTYBaHHS MHTHOI BapTocTi ToBapiB Ta llepemiky
JIOIATKOBHX CKJIJHHUKIB JI0 ILiHH JOTOBOPY»® Takox
3aKpIIICHO O0OOB’S30K MHTHOTO OpraHy 3a3HayaTd
y rpadi 33 pimeHHs PO KOPUTYBAHHS MUTHOI BapTOCTI
TOBapiB MPUYMHH, Yepe3 SKI MUTHA BapTICTh IMIIOPTO-
BaHUX TOBApIiB HE MOKe OyTH BU3HAYCHA 3a I[IHOIO JIOTO-
BOpy (KOHTPAKTy) IIOAO TOBAapiB, SKi IMIIOPTYIOTHCS
(BapTicThb omepartii).

AHai3 cynoBoi npaktuku BepxosHoro Cymy CBij-
YUTh TPO T€, IO MHUTHI OPraHW MiJ Yac NMPHHHATTS
pIIEHb PO KOPUTYBaHHS MHUTHOI BapTOCTI TOBapiB HE
33BN JOTPUMYIOTHCS BUIIEHABEICHIX BHMOT, 110, SIK
HACIIJIOK, TIPU3BOJUTH JIO CKACYBAaHHS TaKHX PIllICHb.
30Kkpema, MOKHA BHOKPEMHUTH TaKi BUITAJKH HEOTPH-
MaHHS MHTHHUMH OpraHaMH BHMOT YacTHHH APYroi
crarti 55 MK, mo Hajmam cTajgo IiJCcTaBoIO IS CKa-
CYBaHHsS pINICHb PO KOPUTYBaHHS MHUTHOI BapTOCTI
TOBAapIB:

1. ®opmanpHe MOCHIAHHS HA T€, MO ICKIAPAHTOM
JIO MUTHOTO O(QOPMIICHHS HaJIaHO JOKYMEHTH, SKI He
MICTSTh YCIX BIJIOMOCTEH, IO MiITBEPKYOTh YHUCIIOBI
3HAYCHHS CKJIaTHUKIB MUTHOT BapTOCTI TOBapiB, a00 He
HaJaHO JIOKYMEHTH, TependadeHi YaCTHHOI TPETHOI0
crarti 53 MK.

HaroMmicTh BIiAIIOBIZHO OO BUMOI BUIIECHABEE-
HOi HOPMH MHTHHI OpTraH, BCTAHOBHBIIH BiJICYTHICTH
JIOCTaTHIX BiJJOMOCTEH, IO MiATBEPIIKYIOTh 3aJICKJIa-
POBaHy MHUTHY BapTiCTh TOBapiB, Ma€ BKa3aTH, SIKi came
CKJIAJIHUKHA MHUTHOT BapTOCTI TOBapiB € HEIiITBEpIIKe-
HUMH, YOMY 3 TIOAaHUX TOKYMEHTIB HEMOXKJINBO BCTa-

I1po 3arBep/KeHHs (OPMH PILlICHHS PO KOPHIYBAaHHS MUTHOI Bap-
TocTi ToBapiB, [IpaBuIl 3aIIOBHEHHS PIlICHHS! PO KOPHUTYBAHHS MUTHOL
BapTOCTi ToBapiB Ta Ileperniky AOJaTKOBMX CKIAJHMKIB 0 LIHHU JIOTO-
Bopy : Haka3 MinicrepcTBa dinanciB Ykpainu Bix 24 tpasus 2012 poxy
Ne 598 / MinictepctBo dinancis Yrpainu. URL: https://zakon.rada.gov.
ua/laws/show/z0883-12.
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HOBWTH TaKi CKJIAQJIHUKH Ta sIKi JJOKYMEHTH HEOOXiTHI
JUTSL TIITBEPKSHHS TOTO YU 1HIIOTO TIOKA3HUKA.

2. ®opManbHe TOCWIAHHS HA HENPABWIBHICTD
MIPOBEICHOTO JCKJIApaHTOM a00 YIIOBHOBAXEHOIO HUM
0Cc0000 pO3paxyHKy MUTHOT BapTOCTi 0€3 YTOYHEHHS,
y 4OMy caMe TIOJISTa€e HeTpaBHIBHICTH TaKOTO po3pa-
XYHKY, SIKi CKIIQIHUKH MHTHOI BapTOCTiI HEMPAaBHIEHO
BU3HAYCHI.

3. 3a3HauycHHA y pIlICHHI PO KOPUTYBAHHS MHUTHOT
BapTOCTI TOBAPIB JIUIIIE HOMEpa Ta JaTH MHUTHHUX JICKJIa-
parliii, siki OyJii B3sITI 32 OCHOBY JUIS BU3HAYCHHS MUT-
HOT BapTOCTI OIIHFOBAHHUX TOBApIB.

MiK THM TIOJOKEHHS TYHKTY 4 YacTHHHU JPYToi
crarti 55 MK 3000B’s3y10Th MUTHHH OpraH HaBECTH
OOIPYHTYBaHHSI UHCJIOBOTO 3HAUEHHS CKOPHTOBAHOI
MHUTHOI BapTOCTi TOBapiB Ta (hakKTiB, SKi BIUIMHYJIN Ha
Take KOPUT'YBaHHS. 3 OIVIATy Ha IIe 3a3HaYCHHSI HOMEPIB
Ta J]aT MUTHHX JICKIIapallii, Ha MiJICTaBl SIKHX CKOPUTO-
BaHO MHTHY BapTICTh IMIIOPTOBAHOTO TOBapy, € HEO-
crarHiM. MUTHUH OpraH Ma€ TaKO)XX HaBECTH IOsIC-
HEHHsI MO0 3pOOJCHUX KOPUTYBaHb Ha OOCSTH MapTil
IICHTHYHUX a00 TOMiOHMX (aHAJIOTIYHUX) TOBAPIB,
YMOB MOCTaBKH, KOMEPIIHHIX YMOB TOIIO Ta 3a3HAYH-
TH JIOKJIQJHY 1H(POPMAIIiIo 1 JoKepena, sKi BUKOPHCTO-
BYBAJINCSI MUTHHM OPTaHOM IIiJ] YaC BH3HAYCHHS MHT-
HO{ BapTOCTI OI[IHFOBAHMX TOBapiB 13 3aCTOCYBaHHSIM
PE3epBHOTO METOY.

Crnin 3a3HaYuTH, MO BIAMOBIJIHO JIO TPaBOBOI
no3utii Bepxosuoro Cyny piwenns npo xopueysan-
HA MUMHOL 8apmocmi mogapie He mooice 6A3y8amucs
BUKIIOUHO Ha [HGopmayii €ounoi asmomamu3zoea-
Hoi iHogpmayitinoi cucmemu JJ@C Yrpainu, ocxine-
KU Nnopsaook ii ¢hopmysanHs, 6e0eHHs, OMPUMAHHSI
inpopmayii, a maxodc NOPAOOK GUKOPUCMAHHA T
danux cyb’ekmamu 20CnooapcbKux 6IOHOCUH Nniod uac
30IUCHEHHs HUMU 308HIUNHbOEKOHOMIYHOI OISIbHOCMI
Mumnum xooekcom Yrpainu ne nepedbaueni. Taxoonc
cnio ypaxysamu, wjo 6 €Ounill agmomamuzoeauiil
inpopmayiuniti cucmemi JOC Vkpainu eiocymus
iHhopmayisn npo KopucysanHs 3aa61eHoi Mumuoi ap-
mocmi moeapis, a maxodc iHpopmayis wooo cyoo-
8UX piULeHb 3 NUMAHb GU3HAYEHHs MUMHOT 6apmocmi
moeapie ma mMemoois ii GUIHAYEHHs, Y 36 A3KY 3 UUM
maxka inpopmayitina 6aza He micmumb ycix 06’ck-
MUBHUX OAHUX U000 IMNOPMOBAHUX 6 YKpainy mosa-
i, sIKi niomeepoAHCyromvbcsi 0OKYMEHMAIbHO Ma Nio-
asearomeb  obyucienno (MMOCTaHOBU Bim 21 mroTOTO
2018 poky y cripasi Ne 820/17417/14° ta Bing 04 Bepec-
ms1 2018 poky y cripai Ne 818/1186/17'7).

4. BIigCyTHICTh OOTPYHTYBaHHS HEMOXIHUBOCTI
3aCTOCYBaHHS IIEBHUX JPYTOPSAHAX METO/IiB BU3HAUCH-
HSl MUTHOT BapTOCTI OIIIHIOBAaHUX TOBAapiB, IO CBIIYUTH
npo (GopMaNBHUN MiAXiJ JO BHUKOHAHHS MPOICTYypH
KOHCYJIBTAIlIF MK MUTHUM OPTaHOM Ta JCKJIAPAHTOM.

° Ilocranosa Bepxosuoro Cyay Bix 21 motoro 2018 poky y crpasi
Ne 820/17417/14. URL: http://reyestr.court.gov.ua/ Review/72404293.

" Tlocranosa Bepxosnoro Cyny Bin 04 Bepecust 2018 poky y crpasi
Ne 818/1186/17. URL: http://reyestr.court.gov.ua/ Review/76246199.
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Binmosigao 1o BuMor crarti 57 MK MuTHHI opraH
Ma€ HaJCKHIM YHHOM TIPOBECTH MPOLEAYPY KOHCYIIb-
TaIlii 3 JEKIapaHTOM 3 METOK BCTAHOBJICHHS HasiBHOI
y HBOTO iH(opMaIIi MO0 MUTHOTO O(DOPMIICHHS i/ICH-
TUYHUX 200 MOAI0HUX (aHAJIOTTYHUX) TOBAPIB.

[Ipu mpomy 3a mpaBmnamu [maBu 9 MK muTHUi
OpraH, 3aCTOCOBYIOYH JIPYTOPSIHI METOAU, 3000B’s-
3aHWW HABECTH y PINICHHI MPO KOPHUT'YBaHHS MHUTHOI
BapTOCTI TOBApiB MOPIBHSHHS XapaKTEPUCTHK OIIHIO-
BaHOTO TOBAapy Ta XapaKTCPHCTHUK TOBApY, ITiHA SIKOTO
B3sITa 32 OCHOBY UL KOPUTYBAaHHS MUTHOI BapTOCTI, 3a
TaKUMH JPYTOPSITHIMHI METOAAaMU: 3a I[IHOIO JTOTOBOPY
O/I0 IICHTUYHHUX TOBapiB, 3a IIHOK JOTOBOPY MIOIO
MOIOHMX (aHAJIOT1YHUX) TOBapiB, HA OCHOBI BiJHIMAaH-
HsI BAPTOCTI, HA OCHOBI JIOIaBaHHSI BAPTOCTI, 33 Pe3epB-
HUM METOJIOM.

Takum 9MHOM, TOTPIMAHHS MUTHAM OPTaHOM BUMOT
gacTuHM Jipyroi crarti 55 MK y KOHTEKCTi 3acToCcyBaH-
Hs cynamu vactuHM Jpyroi crarti 2 KAC nepenbavae
000B 130K MUTHOTO OpraHy JisiTH OOIPyHTOBaHO, TOO-
TO 3 ypaxyBaHHSM YCiX OOCTaBHH, IO MalOTh 3HAYCH-
HS TSI IPAUAHSTTS PIIICHHS PO KOPHUT'YBAHHSI MHTHOI
BapTocTi ToBapiB. HeoOXiqHiCTh HABOIUTH OOCTaBHHHU
Ha MIJATBEPIUKCHHS HASBHOCTI IMIJCTAB JIUISI TIPUHHSTTS
pIlIEHHS TPO KOPWUTYBaHHS MHUTHOI BapTOCTI TOBapiB
3YMOBJICHA THM, 00 Ha/Iai MOXKIIUBO OyJIO 3TiHCHUTH
KOHTPOJIb 32 TAKKM PINICHHSM, 30KpeMa ¥ cynosuid. [1pu
IBOMY OOIPYHTYBAaTH pIIICHHS, OYEBHIHO, O3HAYAE HE
JIUIIIE CTBEPANTH PO HASIBHICTB BiJIMOBITHIX OOCTaBHH,
ajie ¥ 3a3HaYMTH JIOKa3H, SIKi JOBOAATH 1X HASIBHICTE.

Bigmosimao a0 wactuamM japyroi crarti 77 KAC
B aJMIHICTpaTUBHUX CIpaBax IpO TPOTUIPABHICTh
pillleHb, I YW Oe3misUIbHOCTI CyO0’€KTa BJIAaJHUX
MTOBHOBaXEHBb 000B’ 130K MIOJI0 IOKa3yBaHHS MIPaBoOMip-
HOCT1 CBOTO pillleHHs, A1l 4 Oe3/isUTbHOCTI TIOKJIa1a-
€ThCs Ha BIJIOBIgaya.

3TiJIHO 3 YacTHHOI choMoto cTarti 54 MK, y pasi
SIKIIIO T/ 9ac TPOBEICHHS MUTHOTO KOHTPOJIO MATHHI
OpraH HE MOXE apTyMEHTOBAaHO JOBECTH, IO 3asIBJICHO
HETOBHI Ta/a00 HEIOCTOBIPHI BiIOMOCTI MPO MUTHY
BapTiCTh TOBApIiB, y TOMY YHCJIl HEMIPABWILHO BH3HAYEC-
HO MUTHY BapTiCTh TOBapiB, TO 3asBlicHA JCKIAPAHTOM
a00 YIIOBHOBa)KECHOIO HUM 0CO00F0 MUTHA BapTICTh BBa-
KA€EThCS BU3HAHOIO aBTOMATHIHO.

3MicT HaBeAEHUX HOPM BKa3ye Ha Te, IO caMe Ha
MUTHHUH OpraH MOKJIaJeHO 000B’SI30K TOBOIUTH HETIpa-
BHJIBHICTH 3asBJICHOI JEKIIAPAHTOM MHTHOI BapTOCTI
TOBApiB Ta OOTPYHTOBAHICTh MPUIHATOTO HUM PIIIICHHS
PO KOPHUTYBaHHS MHUTHOT BapTocTi. HaTtomicTh nexia-
paHT He 3000B’s3aHWi (3BUILHCHHN BiJ O0OB’SI3KY)
JOBOIMTH TIPABIJIBHICTE 3asBICHOT HUIM MUTHO{ BapTO-
CTi: HOTO TBEPHKEHHS ITPO PO3MIip MUTHOI BapTOCTI BBA-
JKAETHCS TIPABOMIPHHM, JIOTIOKH TIPOTHIICKHE He Oyre
JIOBEICHO MUTHHUM OPTaHOM.

B angmiHicTpaTMBHUX TMpolleaypax 13 MHTHOTO
KOHTPOJIIO Ta MHTHOTO O(OPMICHHS MHUTHHHA OpraH
Ma€ OOTPYHTOBAHO JIOBECTH 3aKOHHICTb CBOTO PIIICHHS
(y mpoMy pasi pillieHHs PO KOPUT'YBaHHS MUTHOI Bap-

44

Topical issues of judicial appealing against the decisions on adjustment...

TOCTI TOBapiB). BiMOBiTHO, PIIICHHS MHUTHOTO OpTaHy
HE MOKE TPYHTYBATHCS Ha MPHUITYIICHHIX, Ha CyMHIBax
PO TTOBHOTY 1 IOCTOBIPHICTH BIZIOMOCTEH PO 3asBICHY
MUTHY BapTiCTh TOBapy; BHCHOBKH I[LOTO OpPTaHy MalOTh
IPYHTYBATHCS Ha JTOCTOBIPHMX 1 BUYEPITHUX JT0Ka3ax!'!.

[Tpu oMy, 3BaKaroun Ha MOJIIOKEHHS ad3aIy Apy-
roro yactuHu apyroi crarti 77 KAC, y crnpaBax mpo
OCKap KEeHHS PillleHb PO KOPUTYBAHHS MHTHOI BApTOCTI
TOBapiB MUTHHUII OpTaH HE MOYKE ITOCUIIATHCS Ha JOKA3H,
sIK1 He OyJIH TTOKJIa/ICH]1 B OCHOBY OCKapKyBaHOTO PIllICH-
HS, 32 BHHATKOM BUITAJKIB, KOJW BiH JOBEIE, IO HUM
OyJ10 BXKHTO BCIX MOXIIMBUX 3aXOJIIB JUIS X OTPUMAaHHS
JI0 TIPUAHATTS OCKapyKyBaHOTO DIllICHHsI, aje BOHH HE
OyJi OTpHIMaHi 3 HE3aJIC)KHUX BiJI HHOTO IPHYHH.

Ha mpakTuin HepiJIko TParuISIOThCs BUMAJIKH, KON
MUTHHHA OpraH, NMPHUMAIOYW pIIIEHHS PO KOPHUTY-
BaHHS MHTHOI BapTOCTI TOBapiB, HAJICKHUM UYHUHOM
fioro He OOTPYHTOBYE, SIK TOTO BUMAarae yacTHHa JIpyTa
crarti 55 MK, a Hajami mijJ1 9ac cyJJOBOTO OCKap>KEHHS
TaKOTO PIIICHHS TOCHJIAETHCS HA HOBI JIOKa3W Ta TiJI-
CTaBH, SKi HEe OyJH MOKJIaJIeHI B OCHOBY PIIICHHS TIPO
KOPUTYBaHHS MUTHOT BapTOCTI TOBapiB.

OpHaK BINOBITHO JO MpaBoBoi mo3uiii Bepxos-
Horo Cymy, BUKJIaJeHOI B TIOCTaHOBI Bix 24 ciuHs
2019 poky y crpasi Ne 821/1697/17, «...nogidomneHms
sionogioauem Ha cmaoii cy008020 OCKAPHCEHHS THUIUX
niOCmMae HeGU3HAHHS 3A561EHOI OeKAAPAHMOM MUMHOL
eapmocmi, Hidc mi, wo 6y1U 3a3Ha4eHi 8 U020 piuieH-
HI PO KOPU2YB8AHHs MUMHOI 6apmocmi, ne modice Oymu
NPUYUHOIO  GUHUKHEHHS CYMHIGY ) 3A0eKIaApO8aHill
Tosapucmeom Mummitl 6apmocmi mosapy, OCKiibKu nio
4ac 30iUCHeHHsI MUMHO20 0OPMIEHHS MO8apy mda npu-
UHAMMSA PileH sl PO KOPUSYBAHHS MUTNHOL 8apmocmi
60HU He YU 3aa61enin'?,

OTmxe, 3aKkpituieHe B yacThHi Apyrii crarti 77 KAC
VYkpainu mpaBuiio moa0 3a00pOHW MUTHOMY OpTaHy
K Cy0’€KTy BIaJHUX IOBHOBa)KCHb ITOCHJIATHCS HA
JIOKa3M, sIKi He OyJIM IMOKJIaJieHI B OCHOBY OCKapxKy-
BAaHOTO PIIICHHS PO KOPHUTYBAaHHS MHTHOI BapTOCTI
TOBApiB, TaKOX 3000B’sI3y€ MHUTHHUI OpraH HaJle)KHUM
YUHOM OOTPYHTOBYBAaTH CBOE PIIICHHS 3 TIOCHIAHHSAM
Ha JIOCTOBIPHI Ta TIOCTATHI JIOKa3H, 0 MiJATBEP/HKYIOTh
HENPaBUJIBHICTh 3asIBIICHOI JICKJIAPaHTOM MHTHOI Bap-
TOCTI TOBapiB.

BucnoBknu

TakuM YHUHOM, y3arajJbHIOIOYHM MPOBEICHE IOCIi-
JOKEHHS, BAPTO 3a3HAYMTH, IO PIIIEHHS MHUTHHX Opra-
HIB MPO KOPHUT'YBaHHS MHUTHOI BapTOCTI TOBapiB mepe-
BIpSIETBCS CyJaMH Ha BIIMOBIIHICTE BUMOTaM MHUTHOTO
3aKOHO/IaBCTBA (4acTuHa Apyra ctarti 55 MK) ta pazom
13 IIMM Ha BIJMOBIJIHICTHE BUMOTaM, SIKHM MAa€ BiJITOBI-

' KomapoB O.B. MexaHi3MH OCKapKEHHsI pILlIEHb Ta JIOKa3yBaHHsI
y CrpaBax Mpo KOPUTYBaHHS MHUTHOI BapTOCTi TOBapiB. [1ybaiune ynpas-
JiHHA ma mumue aominicmpyeanns. 2017. Ne 1 (16). C. 116-123.

12 Tlocranosa BepxosHoro Cymy Bim 24 ciuns 2019 poky y crpasi
Ne 821/1697/17. URL: http://reyestr.court.gov.ua/ Review/79410130.
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JaTy pilleHHS Cy0’€KTa BJIAJHUX TOBHOBAXEHb 3TiJI-
HO 3 yactuHOw0 Jjpyroto ctarti 2 KAC. HuHi TeHaeH-
il 3aJIUIIAETHCS TAKOIO, MO OLIBIIICTH CHOPIB MO0
OCKAp)KeHHSI PIllleHb PO KOPUI'YBaHHS MHTHOI BapToO-
CTi TOBapiB BUPILIYETHCS HA KOPUCTH CyO’€KTIB rocmo-
JIApIOBaHHS, 1110 TTOB’sI3aHE 3 HEIOJIIKaMu B peaizallii
MUTHAMH OpPTaHaMHU CBOIX TTOBHOBa)KEHb /I Yac IpH-
WHSTTS TaKUX PillieHb, 30KpeMa 3 HEHAJIC)KHUM MOTHBY-
BaHHSM BiIMOBH Y BH3HaHHI MUTHO{ BapTOCTi TOBAapiB,
3asBJIEHOI JAeKJIapaHTaMu. 3 METOI0 3MEHIIEHHs BUlal-
KiB IPUUAHATTS HEMPABOMIPHHUX PillieHb PO KOPUTYBaH-
HsI MHUTHOI BAPTOCTI TOBAPIB JOLIJTBHUM € 3a0€3IeUeHHS
MPAKTHYHOI peai3allii TaKuX HarpsMiB, SK:
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— akTyamizaris IiHoBoi iH(opMarii momo aHa-
JIOTIYHUX Ta MOJIOHUX TOBAPiB 1 HaJIAaHHS JIOCTYIY 10
TakuX iHQOpMaLIHHUX JKeped cy0 €KTaM 30BHIIIHBO-
€KOHOMIYHOT JIIsUIBHOCTI;

— 3alpOBa/DKCHHS JI€BUX MEXaHI3MIB IMEpeBIpKH
MPAaBWIBHOCTI BU3HAYEHHS MHTHOI BapTOCTI TOBapiB
micinst iX BUIYCKY, B TOMY YMCII Ha OCHOBI IOCT-ayAUT
KOHTPOJIO;

— BIOCKOHAJICHHS CHCTEMH YIPaBIiHHS PH3HUKa-
MH Ta TPODITIOBAHHS PU3HKIB MO0 KOHTPOJIIO MUTHOT
BapTOCTi, 3MIHU ITiJIXOJIB II0J0 BUKOPUCTAHHS Opi€H-
TOBHHX IMOKa3HHKIB MUTHOI BAPTOCTI TOBapiB.
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The article is devoted to the peculiarities, prospects of development and problems of marine insurance in Ukraine.
By definition, marine insurance is one of the oldest and most sought after types of insurance in the world today
and in Ukraine as a whole. According to statistics, the demand for maritime transport services is increasing every
year, since maritime transport is considered to be much cheaper than other modes of transport, the maritime routes
do not require large costs for the maintenance of the network, maritime transport can carry large the volume of cargo
and passengers in a relatively short period of time, as well as this type of transport is characterized by the absence
of negative impact on the environment.

The authors argue that maritime transport is one of the most risky activities, because maritime shipping is
associated with high risk, the vessel itself is considered a source of increased risk, so no maritime insurance in this
area is indispensable. To a greater extent, the occurrence of insured events depends on the qualifications of the crew
on the ship, on the equipment on board or on its technical condition.

The authors expressed the opinion that, in order to ensure the safety of maritime transport, it is necessary to
improve the Institute of Maritime Insurance, because it provides compensation for the losses caused by the insured
events specified in the insurance contract. The article emphasizes that in order to solve this problem it is necessary
to create a mechanism for safe operation of maritime transport and to bring it in compliance with international
standards. Our country is now on the path to accession to the European Union, in countries where the issue
of maritime safety is higher than in Ukraine at the present time, and in this regard, the authors consider it necessary
at the state and legislative levels improve this issue.

o nmuTaHHA 0cO00IMBOCTEl, IEPCEeKTHB PO3BUTKY Ta MPO0/IeMAaTHKH MPABOBOI0 PeryJI0BAHHSA
MOPCHKOT0 CTPaXyBaHHS B YKpaiHi

Knreea €szenia Muxonaiena

OOKMOp WPUOUYHUX HAVK, OOYEHM,

3a6idyeay kagheopu 20cnodapcbKoeo ma mpaHCnopmHoz0 npaead
OPUOUYHO20 (hakyibmenty

Heporcasnozo ynieepcumemy inghpacmpykmypu ma mexnonoziu, Ypaiuna

Caxapoea Anina B’auecnagiena

cmyodenmxka 2-20 Kypcy mazicmpamypu

OpUOUUHO20 (hakyibmenty

Heporcasnozo ynieepcumemy inghpacmpykmypu ma mexnonoziu, Yxpaiuna

ITocTanoBka npodemu

OnmauM 13 TOJOBHMX 3aBIaHb JCp)KaBH € TypOoTa
PO 37I0POB’s CBOIX IPOMAJISH, TOTPUMAHHS Oe3MeUHIX
YMOB iX KHTTs, 3a0e3leueHHs Ta HaJaHHS MEIMYHOl
JIOIIOMOTH JUTsl KOXKHOT 0co0u, sika repedyBae Ha TepH-
Topii 1iei kpainu abo 3a ii mexxamu. Huni y cygacHux
YMOBaX PO3BUTKY MIDKHAPOTHHUX 3B’S3KIB MOPCHKHI
TPAHCIIOPT BiZAirpae 3HAUHYy pONb, NMEPEBE3CHHS, SKi
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HUM 3/1HCHIOIOTECS, KOPUCTYIOTbCS BETUKHM MOMHTOM
y HiANPUEMCTB, BEJIMKOTO Ta CEPeTHbOro Oi3Hecy, L0
3M1MCHIOIOTh 30BHIITHBOCKOHOMIUHY JiSUIBHICTB. AJie
CIJIiZ 3a3HAUUTH, 1[0 MOPCHKI IMEPEBE3CHHS € OJHUM
3 HAWOUIBII PU3UKOBAHUX BUIIB JiSUTBHOCTI, OCKLIb-
K MOPCBKE CyAHOIUIABCTBO IIOB’SI3aHO 3 MiJBUILEHOIO
HeOe3MeKo0. bBibIIol0 Mipor0 HAacTaHHS CTPaxXOBHX
BUMAJIKIB 3aJI€KUTh BiA KBasi(ikaii ekinaxy Ha Cyl-
Hi a0 BiJ Oro TEXHIYHOTO CTaHy. 3TiJHO 31 CTaTUCTHU-
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KOIO, TIPHYMHAMH MOpPCHKUX KartacTpod y 80% Buman-
KiB € MOMIIKA JIIonuHu'. BapiantoMm BupilieHHs i€l
pobseMu € GopMyBaHHS MEXaHI3MY Oe31eYHOT poOOTH
MOPCBHKOTO TPAHCIIOPTY Ta MPUBECHHS HOTO Y BIAMOBIJI-
HICTh 3 MDKHApOJHUMH cTaHmaapTamMu. OCKUTbKY Hallla
JeprkaBa TmepedyBae Ha IUBIXY 10 BCTYIY 10 €BpoIIeH-
cpkoro Coro3y, B KpaiHaX sIKOTO Oe3MeKa Ha MOPCHKOMY
TPaHCIOPTI repedyBae Ha OLTBIT BUCOKOMY PiBHI, TOMY
1 Hamriil KkpaiHi HeoOXiHO BIOCKOHAFOBATH II¢ TTMTaH-
Hs. HuHi HamioHa bHUH MOPCHKHN (JIOT XapaKTepu3sy-
€THCSI BUCOKHM PIiBHEM 3HOCY MOPCBKUX TPAHCIIOPTHHUX
3ac00iB, a TAKOXK BIJICYTHICTIO JIEPKABHOTO KOHTPOIIO
y cdepi Oe3meKr MOPEIUIaBCTBA. AJie PH3HKH BCE OTHO
Oy/yTh iICHyBaTH 4epe3 creludiky Ta 0COOTUBOCTI i€l
nisutbHOCTI. ToMy JUTs 3a0e31edeHHsI Oe3MeKH MOPCHKIX
repeBe3eHb HeOOXiTHO BIOCKOHAITIOBATH THCTUTYT MOP-
CBKOTO CTpaxyBaHHs, OCKUIBKH caMme BiH 3a0e3redye
BIJIIIKOTyBaHHS 3aIO[ISTHUX 30MTKIB BHACIIIOK CTPaxo-
BUX BUIA/IKiB, BU3HAYCHUX Y TOTOBOPI CTPAXyBaHHI.

CraH gocJiKeHHs

[TuTaHHsT PO3BHTKY Ta OCOOIMBOCTEH MOPCHKOTO
CTpaxyBaHHS B YKpaiHi HEOIHOpA30BO OyiH ImpenMe-
TOM JIOCITIJDKCHHSI SIK YKpAiHChKUX, TaK 1 3apyOix-
HUX HaykoBIiB, Takux sk: T.B. bnamyk, T.B. bomHap,
H.M. BaykoBa, 0.0. l'amankoBa, [.M. Kyuepenko,
O.E. Jleiict, JI.A. Jlyan, B.B. Jlyns, P.A. Maiinanux,
I.1. Meiiep, M.B. Muux, B.O. Mycin, B.M. Hikido-
pak, 1.b. HoBunpkuii, C.C. Ocanenp, B.I. Cepedbpos-
cekmif, B.O. Tapxos, JI.M. ®enopos, €.0. XapuToHOB,
S.M. lllerueHko Ta 6arato iHIIHUX.

MeTol0 cTaTTi € JOCTIKEHHSI OCHOBHHX 3aca]y Ipa-
BOBOTO PETYITIOBAHHS MIPOLIECY MOPCHKOTO CTPaxyBaHH,
a TAKOX BUSBJICHHS OCOOJIMBOCTEH, HEMOJIKIB 1 IUIAXIB
YIOCKOHAJICHHS MOPCHKOTO CTpaxyBaHHS B YKpaiHi.

Buxnan ocHoBHOro Martepiany

Y CcydacHHX yMOBaX pPO3BUTKY KpaiH, HIMPOKOIO
BIIPOBA/KEHHSI HOBHX €KOHOMIYHHX PeOpM Ta aKTH-
Bi3allii NMapTHEPChKUX BIAHOCWH 3 IHITUMH KpaiHaMu
MOpChKE CTpaxyBaHHS BiJirpae BayJmBy poib. lle
OB’ SI3aHO 3 THM, [0 MOPEIIABCTBO B yCi 4acu Oyio
W 3QJIMIIA€THCS] OJJHUM 13 HAHOUIBII PU3MKOBHX BHJIIB
JUSUTBHOCTI. Alle OOIWTHCh 0€3 MOPCHKOI TOPTiBIIi
Ta MEPEBE3CHb NMPOCTO HEMOKIHBO. OCHOBHUM MexXa-
HI3MOM 3a0e31edyeHHs Oe3euHol Ta 6e3aBapiitHoi pooo-
TH MOPCBKOTO TPAHCIOPTY, SKWH OW IOTIEpeIKyBaB
HACTaHHS HEOC3NEeYHHX IMOJIiH, mependadaB Ou KOMIICH-
carriro 30MTKIB y pa3i iX HaCTaHHs Ta Bi/IITOBIIaB MiJKHA-
POAHUM CTaHIAPTAM € MOPCHKE CTPaxyBaHHS.

[lepm 3a Bce BOHO 3a0e3reuye BiJIIIKOMYBaHHS
3armoiTHUX 30MTKIB BHACIIJIOK HACTAHHS CTPAXOBHX
BHITAJIKIB, sIKi BA3HAYCHI Y JIOTOBOPI CTpaxyBaHHSI.

'Boromornosa H.I., [Tanuerko O.I., Itupxyn X.1. Oco6nuBocti Ta mpo-
OneMu MexaHi3My peaizalii MOPCHKOTro CTpaxyBaHHs B YKpaiHi. UepHi-
TiBCHKHIT lepkaBHUIT TEXHOIOTIUHNUI yHIBepcHuTeT, M. UepHiriB, YkpaiHa.
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Jlyist Toro mo6 TOCHITUTH OCOOIUBOCTI, TIEPCIIEKTH-
BU PO3BUTKY Ta IPOOJIEMAaTHKy MOPCHKOTO CTPaxyBaHHS
B YKpaiHi, HEOOX1IHO BU3HAYNTH MTOHSTTS CTPaxyBaHHS
Ta MOHSTTS OJTHOTO 13 HOTO BUJIIB — MOPCHKOTO CTpaxy-
BaHHS.

CrpaxyBaHHS — 1€ BHJI ITUBUIBHO-TTPABOBUX BiJIHO-
CHH IOJI0 3aXMCTy MafHOBHX 1HTEPECiB (Bi3UIHUX 0CI0
Ta FOPUAMYHUX OCI0 y pasi HacTaHHS TEBHUX IOIN
(cTpaxoBHX BHUNAJKIB), BU3HAUCHUX JOTOBOPOM CTpa-
XyBaHHS a00 YMHHUM 3aKOHOJABCTBOM, 32 PaXyHOK
rpomroBux (OHIIB, MO (HOPMYIOTHCS IIISIXOM CIUIATH
¢i3nyHEMH 0co0aMK Ta FOPUIMYHUMH 0CcO0aMu CTpa-
XOBHUX IIIATEXIB (CTPaXOBHUX BHECKIB, CTPAaXOBHUX IIpe-
Miii) Ta TOXOMIB BiJ PO3MIIIIEHHS KOIITIB IUX (OHIIB.
OpHMM 13 HaWJIaBHINIMX BUIIB CTpaxyBaHHS € MOp-
chke cTpaxyBaHHs. [lepmii 31 30epeKEeHUX CTPaXOBHX
moJriciB OyJIM BUIMHMCAHI IIe B CEepeJHbOBIUHINA ITamil
B 1347 poui®. HuHi B cydacHiii YkpaiHi MONUT Ha TOCITY-
TY HaIlIOHAJILHUX CTPaxyBaJIbHUKIB i3 OOKY BIIACHHKIB
PIYKOBHX 1 MOPCBKHMX CYJCH MOCTIHHO 3pOCTa€, TOMY
MUTaHHS. MOPCHKOTO CTpPaxyBaHHS € TOCUTH aKTyallb-
HUM. AJle, He3BaXKarouH Ha Iie, B JIiTeparypi HEMOXJIUBO
3HAHUTH BU3HAYCHHS TOHSITTS «MOPCBHKE CTPAxXyBaHHS.
ToMy MpOTOHYEMO TOHSTTS «MOPCHKE CTPaXyBaHH»
BHKJIACTH B TaKil peJIakIlii: MOPChKE CTpaxyBaHHS — IIe
BHJ] CTPaxyBaHHS IIIOJI0 3aXHCTy MalHOBHX IHTEPECIB
(GI3MYHMX Ta IOPUINIHAX OCI0 y pa3i HaCTaHHS CTPaxo-
BHX PH3HKIB Ha MOPCHKOMY TPAHCIIOPTI, SIKI BU3HAUEHI
B JIOTOBOPI MOPCBKOTO CTpaxyBaHHS IUISXOM BiJIIIKO-
IyBaHHS TIOHECEHUX 30MTKIB 32 paxXyHOK CIUIaTH CTpa-
XOBHUX TUIATEXKIB.

Mopceke cTpaxyBaHHS TICHO TIOB’S3aHE 3 PU3UKOM
Ha MOPCBKOMY TpaHCHopTi. B ekoHOMiuHil JiTepa-
Typl HEOJHOPa30BO Oyiu CHpoOW HaJaTH BU3HAYCH-
HS TIOHATTS «PHU3UK», ajie HAyKOBII MIWIIIN €IWHO-
TO BHCHOBKY, IO PU3UK — II¢ WMOBIPHICTh HACTAHHS
Henepen0aueHUX TOMIN, SIKIi MOXYTh IIPHU3BECTH JIO
30WUTKIB 4M INKOAW. HOpMaTHBHO-IPAaBOBHMH aKTaMHU
TaKOXX 3aKpIIDICHO Pi3HE TIYMadeHHS TTOHATTS «PU3UK
Ha MOPCBKOMY TpaHCIIOPTi». Tak, 3a OMHUM 3 HHUX — I
«IMOBIpPHICTh BHHUKHCHHS OOCTaBWH, IO 3yMOBIIIO-
I0Th aBapiitai momii»®. IHmuMi BU3HAaYae HOTO SIK «il,
He Tiepen0adeHi MpaBWIIaMH, STKAMHU CIIIJT KepyBaTHUCS
Yy BH3HAYCHIH HECIPHUATINBIA CHTYyaIlli, yCBIJIOMICHO
pO3IoYaTi 3 METOKO 3amo0iraHHs ab0 3MEHIIICHHS IITKO-
JTU JTFOJISIM, CYZTHY 200 BaHTaxYy, sika MOYKe OyTH 3aroji-
siHa M, SIKIIIO B yMOBaX KOHKPETHOT HeOe3NeKn Hemae
MOYJIMBOCTI JISITH Y BiJIOBITHOCTI JIO YCTAHOBJICHHUX
NpaBWIDY’, y TPETiH peaaKilii HaaaeThCsl TaKe BU3HAYCH-

2TIpo cTpaxyBanHs : 3akoH Ykpaiuu Big 07.03.1996 Ne 86/96.

3 CrpaxyBaHHs : miapydHuk / KepiBHHK aBT. KOJIEKTHBY i HayK. pej.
C.C. Ocaneus. Bun. 2-re, nepepo6. i gon. Kuis : KHEY, 2002. 599 c.

*TIpo cucreMy ynpaBiiHHS OE3IEKOK CYIHOIUIABCTBA HAa MOPCHKOMY
i piukoBoMy TpaHcnopTi : [TonokenHst MiHicTepcTBa TpaHCHopTy YKpa-
am Big 20.11.2003 Ne 904. URL: http://zakon].rada.gov.ua.

> IIpo xmacudikamiro, MOPsSAOK PO3CITiAyBaHHSA Ta OOMIK aBapiiHUX
MOPCBKUX TOpiH i3 cygHamu : IlonoxenHs MiHicTepcTBa TpaHCHOPTY
Ta 38°s13Ky YKpainu Bix 29.05.2006 Ne 516. URL: http://zakon1.rada.gov.
ua.
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HSI: «MOPCHKI PH3UKH — BC1 YMHUCHI /i1 94X cBijjoMa Oe3i-
SUTBHICTB, 110 TIOTSHIIIWHO 3aTHI TOPYIIUTH 3aKOHHICTh
1 TIOPSIJIOK, 3aBIaTH IKOIK 0CO01, TPUBATHINM BIACHOCTI
1 HAaBKOJIMIITHHOMY CEPEIOBHUINy Y MOPCHKUX paiioHaXx,
1 3arpOIKYIOTh MUPY i CTAOIIBHOCTI»®.

OTxe, pU3NK HAa MOPCHKOMY TPaHCIOPTI — IIe
WMOBIPHICTh HACTaHHS Hemepen0adYeHUX 00CTaBUH
30BHIIIHFOTO Y1 BHYTPIITHBOTO XapaKTePy, IO MOKYTh
BUHUKHYTH ITiJl Yac 3IIHCHEHHS IIepeBE3CHbh Maii-
Ha Ta MACaXKUPiB MOPCHKUMHU IUITXaMH CIIOIyYCHHS
1 OB’ ’sA3aH1 3 MOKJIMBICTIO HAHECEHHS IIIKOAM Ta 30UT-
Ky 00’€KTaM TiepeBe3eHb. PU3NKN Ha MOPCHKOMY TpaH-
CTIOPTI MAalOTh BUNIATKOBHHI XapakTep Ta HEBH3HAYe-
HICTh y 4Yaci, TOMy 3MEHIIUTH a00 YHHKHYTH 30UTKIB
BiJ IX HACTaHHS MOXKJIMBO JIHIIE 32 TOMOMOTOIO CTpa-
XOBOTO 3aXHCTY.

OcHOBOIO 3a0e3meUeHHs] CTPaxXOBOTO 3aXUCTY
€ IOTOBip MOpCchKoro cTpaxyBanHs. ¥ Komekci Topro-
BEIFHOTO MOPEIUIABCTBA 3a3HAYCHO TOHATTS «IOTO-
Bip MOPCBHKOTO CTpaxyBaHHSI», B SKOMY 3a3HAUCHO,
IO 3a JOTOBOPOM MOPCBHKOTO CTPaxyBaHHS CTPaxo-
BHK 3000B’s3y€ThCsI 32 0OYMOBJICHY IUIATy (CTPaxOBY
MpeMir0) y pa3i HacTaHHsS TependadeHuX y JTOToBOpi
HeOe3meuynocTeil ad0 BHIIAIKOBOCTEH, SKUX 3a3HA€E
00’€KT cTpaxyBaHHS (CTPaxoOBOTO BHWIAJKY), BiJ-
IIKOJIyBaTH CTpPaxyBaJIbHUKY a0o0 iHImIiH o0co0i, Ha
KOPHUCTH SKOI YKJIaJeHO HOTOBip, MOHECEHI 30MTKH .
BitacHuku cyzieH, siki HaJlaloTh iX B OpEHJIy UM iHIIE
MpaBo KOPUCTYBaHHs, a00 1HII 0COOH, SKi BU3HAYCHI1
B JIOTOBOPI K CTpaxyBallbHUKH, 3aIliKaBJICHI B yKJIa-
JaHHI JIOTOBOPY MOPCHKOTO CTpPaxyBaHHS, OCKUIBKH
3aBISAKH HHOMY BOHH MOXYTH OyTH BIEBHEHI, IO
y pasi HacTaHHS CTPAaxOBOI'0 BUMAJKY iM OyIyTh BiJi-
LIKOJZOBAaHI 3aBIaHi 30UTKU.

OCOOIMUBICTIO JOTOBOPY MOPCHKOTO CTpaxyBaH-
HS € 00’ €KT CTpaxyBaHHs, OCKUIBKH caMe BiH € TI€I0
03HAKOI0, SIKa BIJPI3HSAE WOTO BiJ IHIIUX JOTOBO-
piB cTpaxyBaHHSA. Y HOPMATHBHO-TIPABOBHX aKTax
Ta MparxX BiTIN3HAHAX YICHUX TO-Pi3HOMY BCTAHOB-
JIFOETHCS KOJIO OJiar, skl CJIiJ BIIHOCHTH 10 00’ €KTIB
MOpCBhKOro ctpaxyBaHHs. Tak, yuenuit [.®. Ilepure-
HEeBUY 00’€KTOM CTpaxyBaHHs BBakaB MailHO. Takoxk
YUCHHH CTBEp/KYBaB, IO MOPCBHKE CTpaxyBaHHS
pO3paxoBaHe Ha BIIIMIKOIYBaHHS 30WTKIB, sIKIi MOXE
MMOHECTH MalWHO BH3Ha4YeHOI 0cOo0M, 0O CTPaxXyeThCs
HE CygHO a0o0 BaHTaX, a caMe MallHO CYIHOBIIACHHU-
Ka YU BaHTa)XOBJACHHKA, JJIS SKOTO 3arubens Cyun-
Ha ab0 BaHTaXy 3arpoyKy€ 3MEHINEHHSAM IiHHOCTI®.
A naykoBens J[.I. /lema BBaxkae 3a JOIIbHE BKIIO-
YUTH Y BU3HAYCHHS TOTOBOPY MOPCHKOTO CTPaxyBaH-

¢ IIporokon Mixx MinicrepcTBom 060opoHH Ykpainu Ta [eHepaibHEM
mradom 30poiHux cun Typenpkoi PecrmyGniku mpo criBpoOITHUIITBO
3 nIUTaHb 0OMiHy iH(opMalicio y pamkax onepanii «{opHOMOpCEKa rap-
moHis» Big 17.01.2007. URL: http://zakon2.rada.gov.ua.

"Kozeke TOproeensHOro MoperuiaseTsa Ykpainu Bix 23.05.1995. URL:
http://zakon.rada.gov.ua.

8 [lepureneBny .M. VY4eOHHUK PYCCKOro rpakIaHCKOro Ipasa (IO
m3nanuo 1907 r) / BerymurensHas crtates, E.A. CyxanoB. Mocksa :
®upma «CITAPK», 1995.
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Hs BKa3iBKy Ha 00’€KT CTpaxyBaHHS y 3araJilbHOMY
BHIJISIII, 3a3HAYUBIIH, 1[0 HUM MOKE OyTH Oy/Ib- KU
MalHOBHH 1HTEpeC, IOB’SI3aHHHA 13 TOPTOBEIBHUM
MOPEIIIaBCTBOM®,

lomo BCTaHOBIEHHS MOHATTS «00’€KT MOPCHKOTO
CTpaxyBaHHS» B HOPMaTHBHO-TIPAaBOBUX aKTax, TO 3TiJl-
HO 31 cT. 242 Kojekcy TOproBelIbHOTO MOPEIUIaBCTBA
VYkpaiau 00’€KTOM MOPCHKOTO CTpaxyBaHHS MOXe OyTH
Oy/Ib-SKHid TTOB’sI3aHUIA 3 MOPEIUIABCTBOM MAaHOBHI
IHTEepecC, SIK-TO: CYJAHO, Y TOMY YHCII 1 Take, mo Oymy-
€TBCS, BaHTaX, (hpaxT, IJaTa 3a Mpoi3l, opeHIHa Iuia-
Ta, OYIKyBaHWU BiJI BaHTaXy NMPHOYTOK 1 BUMOTH, IO
3a0€31euyIOThCS CYJTHOM, BaHTaXeM 1 (paxToM, 3apo-
OiTHA I1aTa, 1HIII BUJM BHHATOPOAW KaIliTaHa, 1HIIMX
0Ci0 CyIHOBOTO €Killaxy, IIMBUIbHA BiJIOBITAIBHICTh
CYIHOBJIACHHKA 1 TIEPEBI3HUKA, & TAKOXK PU3HUK, B3ATHI
Ha cebe cTpaxoBukoM (mepectpaxysanms)'’. A B 3ako-
Hi Ykpainu «IIpo cTpaxyBaHHs» 10 00’ €KTIB MOPCHKO-
TO CTpaxyBaHHs BIHECCHI MallHOBI IHTEpecH, IO He
cyIiepevarh 3aKOHOJaBCTBY YKpaiHH, TIOB’s3aHi:

— I3 OKUTTAM, 37I0pOB’SIM,  TIpare3IaTHICTIO
Ta JIOJAATKOBOIO TICHCIEI0 CTpaxyBaJbHUKA a00 3acTpa-
XOBaHOI 0co0M (0COOMCTE CTpaxyBaHHS);

— 13 BOJIOJIIHHSIM, KOPUCTYBaHHSIM 1 PO3IIOPSKEH-
HSIM MaiiHOM (MalfHOBE CTpaxyBaHHS);

— 13 BIIIKOJyBaHHSIM CTPaxXyBaJIbHUKOM 3aItofisi-
HO1 HAM TIKOIU 0co0i a0o 11 MaifHy, a TaKOX IIKOJIH,
3aro/IisTHOl OPHIUYHIA 0c00i (CcTpaxyBaHHs BiJIOBi-
nansHoCTi)!.

Ha mamy nymKy, DOIITBHEM Ta ITOBHHUM € BHUKJIAN
00’eKkTa JIOTOBOPY MOPCBKOTO CTpaxyBaHHS caMe
B Komekci TOproBenbHOro MoOpEIUIaBCTBa YKpaiHH,
B SIKOMY 3a3HaueHO, M0 HUM € MaWHOBHU IHTEpec
cy0’ekra.

V 3akoHOIABCTBI HasiBHA KOJI3ig IiJ yac BHU3HA-
YeHHS JOTOBOPY MOPCHKOTO CTPaxyBaHHS HENIHCHUM.
Tax, 3rigHo 3 . 1 4. 1 c1. 998 [luBinbHOTO KOJEKCY
VYKpaiH# «JIOTOBIp CTpaxyBaHHS BU3HAYAETHCS CYIIOM
HEJIWCHUM, SIKIIO HOTO YKIAJIEHO IIiCIs HaCTaHHS
cTpaxoBoro Bumaaky»'2. Omnak y 4. 1 cr. 252 Komex-
Cy TOProBEJIIBLHOTO MOpPEIUIaBCTBA YKpaiHW 3a3Haye-
HO, 1[0 «JIOTOBIP MOPCBKOTO CTpaxyBaHHs 30epirae
CHITy, SKIIO HAaBiTh O MOMEHTY HOTO YKIIaqeHHS
MOJIUBICTh 30UTKIB, IO MiUISATAIOTh BiJITKOyBaH-
HIO, BXKe MUHYJIa 200 111 30UTKH Bxke BUHUKIU. OJIHAK,
AKIIO CTPAXOBUK i Yac YKIaIeHHS JTOTOBOPY MOD-
CBKOTO CTpaxyBaHHS 3HaB a00 MaB 3HATH, IIO MOX-
JUBICTh HACTAHHS CTPaXOBOTO BHITAIKy BUKIIOUCHA,
a0 cTpaxyBaJIbHHK 3HaB a00 MaB 3HaTH MPO 30UT-
KH, II[0 B)KE CTAJUCS Ta MiJISATAIOTh BiIIKOTyBaHHIO
CTPaxOBHKOM, BUKOHAHHS TOTOBOPY CTPaxyBaHHS HE

° CrpaxoBi mocnyru : HaBuanbHuii nociouuk / JI.1. ema, O.M. Binen-
uyk, [.B. Jlem’sniok; 3a 3ar. pen. J.I. Jlemun. 3-te Bua., cTepeoTHIHe.
Kuis : Anepra, 2017.

10Kozeke ToproBesibHOT0O MoperuiaBeTa Ykpainu Big 23.05.1995. URL:
http://zakon.rada.gov.ua.

"' TIpo cTpaxyBaHHS :
zakon.rada.gov.ua.

2 [Tusineunii komexe Ykpainu. URL: http://zakon.rada.gov.ua.

3akon VYpainm Bix 07.03.1993. URL: http://
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€ 000B’SI3KOBUM I CTOPOHH, SIKiF He OyJIo BiJIOMO
mpo 1i obcraBuam» . Ha Hamry ngymky, ais Toro mo6
MK CTOPOHAMH JOTOBOPY MOPCHKOTO CTpaxyBaHHS
HE BHHHUKAJIO CYNEPEYOK I Yac BU3HAYCHHS HOTO
HEJIWCHOCTI, HEOOXIJIHO BUPINIMTH Iie MpoOiIeMHe
MUTAHHS [UITXOM BCTAHOBICHHS B 3aKOHOIABCTBI
KOHKPETHOTO KoJla OOCTaBHH, 3 HACTAHHIM SKHX
JOTOBIp MOPCBKOTO CTpaxyBaHHS MOXKHA BBaXKaTh
HEIICHUM.

Ha mopcekomy (BOZHOMY) TpaHCIIOPTi 3a (OPMOFO
MIPOBEICHHS CTPaxXyBaHHS PO3PI3HSIOTH ITOOPOBiTBHE
Ta 000B’s13K0BE. 3rijHO 31 CT. 6 3akoHy Ykpainu «IIpo
CTpaxyBaHHsD», IO JOOPOBUIBPHUX BUJIB CTpaxyBaHH,
oo 3a0e3MeuyloTh CTPaxXOBHH 3aXHCT BiJl MOPCHKUX
PH3HKIB, HAJIEXKATh TaKi:

— CTpaxyBaHHS BOTHOTO TPaHCIIOPTY (MOPCHKOTO
BHYTPINIHBOTO Ta IHIIUX BUJiB BOAHOTO TPAHCIIOPTY);

— CTpaxyBaHHS BaHTaXiB Ta Oaraxy (BaHTaxo0a-
raxy);

—  CTpaxyBaHHS IIUBLIBHOT Bi/IMOBIIaIBHOCTI BJIAC-
HUKIB BOIHOTO TPAHCIOPTY (BKJIFOYAIOYH BiIIOBIIaTb-
HICTh TICPCBI3HAUKA).

BianosimHo 1m0 cT. 7 BUIIE3rajiaHoro 3aKoHY JI0
000B’SI3KOBUX BUJIIB CTPaxXyBaHHs HA MOPCHKOMY TpaH-
CIIOPTI HaJIeXKaTh!

— ocobucre cTpaxyBaHHS BiJl HELUIACHUX BUIAJIKIB
Ha TPAHCIOPTI;

—  CTpaxyBaHH: BiANOBIIaJbHOCTI MOPCHKOTO Mepe-
Bi3HMKA Ta BUKOHABIISI POOIT, OB’ SI3aHUX 3 OOCIIyTOBY-
BaHHSAM MOPCBHKOTO TPAHCIOPTY, IMIOIO BiIIKOTYBaHHS
30UTKIB, 3aBJIaHUX IMMAacaKUpam, Oaraxcy, MOIITi, BaH-
Taxy, IHIIMM KOPUCTYBa4aM MOPCHKOTO TPAHCIOPTY
Ta TPETiM 0cobam;

— CTpaxyBaHHs 3ac001B BOJHOTO TPAHCIIOPTY;

TIpo cucteMy ynpaBiTiHHS OE3IICKOI0 CYJHOILIABCTBA HA MOPCBKOMY
i piukoBoMy Tpancmopri : Ilonoxenns MinicTepcTBa TpaHCIIOPTy YKpa-
1am Bix 20.11.2003 Ne 904. URL: http://zakon].rada.gov.ua.
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—  CTpaxyBaHHS BIIIMOBITAILHOCTI MOPCHKOTO CY/I-
HOBJIACHHUKa'*,

OpnHax, SIK CBiZTYUTh MPAKTUKA, HE3BAXKAOUH HA HOP-
MU CTPaxOBOI0 3aKOHOJAaBcTBa Ta HopMu Komekcy Top-
TOBEJILHOTO MOPEIIaBCTBA, 000B’SI3KOBE MOPCHKE CTpa-
XyBaHHS (PaKTUIHO HE 37iiicHIoeThCs. Ha Hamy mymKy,
B 3aKOHOJIABCTBI, SIKE PErymtoe chepy MOPCHKOTO CTpa-
XyBaHHsI, HEOOXIJIHO 3aKpITUTH HOPMY IIOI0 00OB’sI3-
KOBOTO CTpaxyBaHHS Ha MOPCHKOMY TPAHCIIOPTI IIOAO
OUIBLIOCTI BUIIB MOPCHKOTO CTPaxXyBaHHS.

BucHoBkn

Ha mincraBi BHKIJIQJIEHOTO Marepiady MOXHa JIHTH
TaKOTO BUCHOBKY IIOZI0 OCOOIMBOCTEH, IEPCIICKTUB PO3-
BUTKY Ta IIPOOJIEMaTHKH MOPCHKOTO CTPaxXyBaHHs B YKpa-
ni. Huni B Hamiii kpaiHi € YuMasio HOpMaTHUBHO-IPABO-
BUX aKTIB, 1[0 PETYIIOIOTh c(hepy CTpaxyBaHHS, B TOMY
guc 1 Mopckkoro. ToMy MiK IIMMH 3aKOHOJaBYUMHU
aKTaMH € KOIli3isl, IKy HeoOXiJJHO BPETryJIbOBYBaTH IILISI-
XOM BHECEHHS 3MiH Yy 3a3HaueHi akTH. Takox y poOoTi
0OyIT0 HaJJaHO aBTOPCHKE BU3HAYCHHS MOHITTIO «MOPCHKE
CTpaxyBaHHsD», SIKE HE 3aKPIIUICHE B )KOAHOMY HOPMATHB-
HO-TIPaBOBOMY aKTi, @ TAKOK HE 3TaJIaHe B MPAILIX BITYM3-
HSIHUX ydeHuX. OKe, IPOMOHYEMO TIOHSATTS MOPCHKOTO
CTpaxyBaHHs BUKJIACTH y TaKii pefakiiii: MOpchKe CTpa-
XyBaHHS — I1€ BUJI CTPaxXyBaHHS 010 3aXHUCTy MAaifHOBUX
IHTEepeciB (PI3MYHKX Ta OPUJANIHUX OCIO y pasi HacTaH-
HS CTPaxXOBHX PHU3HUKIB HA MOPCHKOMY TPaHCIIOPTI, SIKi
BU3HAUCHI B JIOTOBOPi MOPCHKOTO CTPaXyBaHHS IILIIXOM
BIJIIIIKOTyBaHHSI IOHECCHUX 30MTKIB 32 PaXyHOK CILIATH
CTpaxoBHX IUIaTexxiB. Ha Hamry mymKy, HEOOXiHO 3aKpi-
[IUTH 1I¢ TIOHATTS B 3aKOHOIABIOMY aKTI, SIKHH PEryItoe
chepy MOPCHKOTO CTpaxyBaHHSI.

“Tlpo crpaxyBaHHs :
zakon.rada.gov.ua.

3akon Ykpainu Bin 07.03.1993. URL: http://
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It is established that the current state of legal support for counteraction to biological terrorism in Ukraine gives
grounds to claim that the creation of a national security system is incomplete, although such provision of a stable
sanitary and epidemiological situation is accomplished through a number of legislative acts, which define the category
of “national security” as one of the main functions in the system I am our state and combine this category with
such a structural derivative as “environmental safety”. It is established that the adoption of the Law of Ukraine
“On National Security” is an important stage of the multifaceted administrative and legal work of state bodies, with
its implementation in the systematic security measures. However, the absence of a biological security strategy in
this regulatory act is a legal defect in the regulation of national security relations. The Law of Ukraine “On Ensuring
Sanitary and Epidemiological Well-Being of the Population” actually recognizes the legislator’s likelihood
of violating a country’s biological security through negative biological impact on people’s lives and health, that is,
through bioterrorist activity, but does not find the basic category and its legal characteristic reflection in the norms
and regulations of this legal act. It is proposed to amend this law in order to provide a broader interpretation
of the definition of “sanitary-epidemiological situation”. An analysis of the legislative categories and doctrinal
interpretations on the subject of the study suggests that the definition of biosecurity is fundamentally different from
the general concept of national security in that it aims to prevent biological negatives by identifying, preventing
and neutralizing real and potential environmental threats to national interests.

HopMaTuBHO-nIpaBoBe pery1i0BaHHs NMPOTH/II BILINBY 0ioTepopu3My
HA caHiTapHo-enmigeMiooriyHe 0,1aronoay44si HaceJeHHs YKpaiHu

Kpaeuyxk Map’ana IOpiiena
KaHouoam puoudHux Hayx,
ooyenm Kagheopu KpUMIHAIbHO20 NpaAsa ma npoyecy

TepHoninbcbko20 HAYIOHAILHO2O EKOHOMIYHO20 YHigepcumemy, Yrpaina

Beryn

[IpaBoBe 3abesreveHHsT MPOTHAIT O10JIOTIYHOMY
Tepopu3My sK (akTopy Jectabimizallii caHiTapHO-e-
MiJIEMIONIOTIYHOI OOCTAaHOBKHM Ha TEPHUTOpIi KpaiHu
3a0e3Meuy€eThes 3a JOMOMOTOI0 HOPM 1 MPUITUCIB HOP-
MaTUBHO-TIPABOBUX aKTiB 3aKOHONABCTBA YKpalHH,
3okpema, Koncrtutyuii VYkpainu', 3akoHiB YkpaiHu
«[Ipo HamioHasgbpHy Oe3meky»?, «[Ipo 0XOpOHY HaBKO-
JIMIITHBOTO MPUPOIHOTO cepenoBuia» Ykpainu®, «IIpo
3a0e3MeueHHs CaHITApPHOTO Ta eIiIeMiOIOoriYHOro Ona-
rOTOJTYYYsl HACEIEHHs» YKpaiHu* Ta iHIIMX HOPMATHB-
HO-TIpaBOBUX akTiB. OjHaK aHali3 Cy4acHOTO CTaHy
HOPMaTHBHO-TIPABOBOTO 3a0e3MeYeHHs MPOTH/IIT OioI0-
TIYHOMY Tepopu3My B YKpaiHi Ja€ MiICTaBU CTBEPIKY-
BaTH MPO HE3aBEPIICHICTh CTBOPEHHS CHUCTEMH HaIlio-
HaJbHOI Oe31eKu YKpaiHu.

! Koncruryuis Ykpainn: 3axon Big 28.06.1996. Ne 254x/96-BP. URL :
http://zakon5.rada.gov.ua

2 Tlpo HauioHanbHy Oesmeky: 3akoH Ykpainm Bix 21.06.2018.
Ne 2469-VIII. Bioomocmi Bepxognoi Paou. 2018, Ne 31, ct. 241.

3 TIpo OXOpOHY HABKOJIHIIHBOIO HPUPOAHOTO CEPEeOBHINA: 3aKOH
Vkpainu Bix 25.06.1991. Ne 1264-XI1. URL : https://zakon.rada.gov.ua/
laws/show/1264-12.

“IIpo 3abe3nedeHHs CAaHITAPHOTO Ta eITiIEeMIONOri9HOrO GIaroIoIy st
HaceneHus: 3akoH Ykpainu Bix 24.02.1994. 4004-XII. URL : https:/
zakon.rada.gov.ua/laws/show/4004-12?find=1&text=%ES%EA
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AKTyanbHICTb JIOCIIJKEHHS Y LIApHHI BKa3aHO1 Ipo-
OnemMaTuKy MiATBEPAXKY€E TAKOXK MO3ULS BITYU3HSIHOTO
Oe3nexo3HaBusd B.A. JlinkaHa, fkuii apryMeHTOBaHO
3ayBaxye, 0 YKpaiHa, sBJIIOYUCh OPTaHIYHUM CKJIa]l-
HUKOM CBiTOBOTO CITIBTOBApPHUCTBA, HE MOXKE HE BHSIBIIS-
TH 3aHETIOKOEHHS 3 MPHUBOJAY NMEPMAHEHTHOI ecKaiarii
TEPOPU3MY — LBOTO PYHHIBHOTO SIBHILA, 1 3 OIVISILYy Ha
IHTerpauiiHi MPOLECH, 110 CYPOBOKYIOTH ii PO3BUTOK
SK CYBEpPEHHOI Jep)KaBU, BUPILIEHHS MpodieM 60poTh-
61 3 TepopU3MOM HaOyBa€ MEPIIOUEPrOBOrO 3HAYCHHS .,

Binkpure BilicbKOBE MPOTHCTOSHHS HA TEPUTO-
pii Hamoi JepkaBU € CEPeAOBUIIEM I 3apOMIKEH-
Hs Ta (popMyBaHHSA OlOTEPOPUCTUYHOI AISTBHOCTI SIK
MOTEHIIHOT 3arpo3W €KOJIOTIYHOTO XapakTepy Halli-
OHAJIBbHIM Oe3Meli 3arajJoM Ta CaHITapHO-EMieMiomo-
riYHOMY OJlaromoyiyy4ro HacelieHHs 30Kkpema. OTike,
CKJIQJIHUI Cy4yacHMH CTaH MI>XXHApPOTHOI MONITHKO-TIpa-
BOBOIT CUTYaIlii, B KOJI1 SIKOT 3HAXOAUThCS YKpaiHa, CIo-
HyKa€ aBTOPKY [0 KOHLEITYaJIbHOTO JIOCIHIPKEHHS
aJIMIHICTPAaTUBHO-TIPABOBUX 3acaJi MPOTHIIi Oioyoriu-
HOMY TEpPOPHU3MY SIK CYCHIUIbHO-HETaTHBHOMY SIBUIILY
Cy4acHOI JIIlCHOCTI.

3 Jlinkan B.A. Tepopusm sk (pakTop 3arpo3u HamioHalbHIN Oe3meri
VYkpaiuu. Haykosuii gichux Hayionanvnoi akademii éHympiwHix cnpas
Vrpainu. 1999. Ne 3. C. 60.
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JlocipkeHHI0  Ipo0JieM  aJMiHICTPATHBHO-TIPABO-
BOTO PETYIIOBaHHS 3aXOMiB TMPOTHIIl TEPOPUCTUIHUM
3arpo3aM y KOHTEKCTi 3a0e3leueHHs HamioHAIbHOT
0e3IekH, a TakoXK (OPMYBAHHIO MTPABOBOTO MEXaHI3MY
TTOJIOJIAHHS 3arpo3 010JIOTIYHOTO TEPOPU3MY, TIPUCBITH-
JIM CBOT HAyKOBI Ipaili Taki BueHi, sk B.l. AHnpeiines,
II. bammok, O.I". bparens, T.3. 'apacumis, O.B. [ muHCEKa,
K.B. I'pumyk, B.C. Kanip, B.I. Kypuio, FO.A. JlamyTi-
Ha, B.A. Jlinkan, H.I1. Tuanuk, K.}O. YepequnueHnko,
I.B. IlIkypat Ta iHmIi. BiaboricTe TOCITIAHAKIB TPOOIEM
OOpOTHEOM 3 TEPOPU3MOM OCHOBHY yBAary 3BEpTarOTh Ha
HeOe3MeKy TaKkoro BHAY TEPOPH3MY Y paMKax OKpeMol
JICPKaBH Ta B MIXKHAPOTHOMY CITIBTOBAPHCTBI Ta 3 OIJIS-
Iy Ha IIe po3pOOJISAIOTh PEKOMEHIAIlT MO0 KOMIUICK-
CHOI TPOTUIi pi3HUM BHJaM TepopusMmy. OIHaK 1mo3a
MEKaMH YBart HayKOBI[B 3aJINIIAECTHCS BHOKPEMIICHHS
010JIOTTYHOTO TEPOPU3MY SIK OJHOTO i3 CYYacHHX ITpO-
TPECYIOYHX BHJIB TEXHOJOTIYHOTO TEPOPU3MY, & TAKOK
BIJICYTHI TPYHTOBHI acIleKTHI BH3HAYCHHS (axiBIliB
OO0 TPOTHAIl BIUIMBY OI10JOTIYHOTO TEPOPU3MY Ha
TIOTIPIICHHST CTaHy CaHITapHO-EIiIEeMIONIOTIYHOTO Oa-
TOTIONYYYsl HACETCHHS. AJDKe, SK CIYOIHO 3a3Hadyae
B.B. MymieHoK, came repe;i IpeICTaBHUKAMH BITYH3HS-
HOT ITPaBOBOI HAYKH MOCTIHHO ITOCTA€E 3aBJIaHHS Y0CKO-
HAJICHHS JIep>KaBHOT TIOJITHKH MIUITXOM PO3POOKH HOBHX
miaxXomiB Jo ii (hopMyBaHHS 3a JIOTIOMOTOIO HAsSBHOTO
TEOPETUYHOTO 1 MPAKTHYHOTO JIOCBIY HAYKOBIIS, HOTO
Cy0’€KTHBHOTO CIPUHHATTS Ta OIIHKHA OCOOIUBOCTEH
HOPMAaTHUBHO-TIPAaBOBOTO PETYIMIOBAHHS THX UM IHIITUX
CYCIIJIbHUX BiTHOCHH®,

MeTo0 CTATTI € aKTyali3allis aBTOPChKUX JIOCITi-
JUKeHb Y TapuHI aJMIiHICTPaTHBHO-IIPABOBOIO PETy-
JIIOBaHHS MPOTHJIT O10JIOTIYHOMY TEpOpHU3MY SIK
CIoco0y HeraTHBHOTO BILTMBY Ha CaHITapHO-CITiIeMi-
OJIOTTYHE OJIArOTONydYdsl HACEJICHHS Ta (OPMYBaHHIO
BJIACHUX ITIPOTIO3HIIIH MO YIOCKOHAIEHHIO HOPM YHH-
HOTO 3aKOHOJIaBCTBA IIOJ0 TMONEPEIKEHHS 010Tepo-
PUCTHUYHHX 3arpo3.

Buxnan ocHoBHOro Martepiany

JlocnmipkeHHST CydacHOTO CTaHy aJIMiHICTpaTHB-
HO-TIPaBOBOTO 3a0€3MEYCHHS NPOTHIIT O0i0JOTIYHOMY
TEPOPU3MY JOIUIBHO TPAJAMIIIHHO PO3MOYATH 3 aHATIZY
KonctuTymii Ykpainu, sika BU3HAYa€ KaTETOPI0 «HAITIO0-
HaJIbHA O0e3TeKa» SIK OJHY 3 OCHOBHHX Y CHCTEMI (yHK-
[IOHYBaHHsI HAIIOI JeP)KaBH Ta TIOEJTHYE IF0 KaTeropiro
3 TAKOI CTPYKTYPHOIO MOX1THOKO, SIK «CKOJIOTIYHA 0e3-
MEKay, 3a3Ha4arouH, 110 3a0e31eUeHHs eKOIOTIYHOT Oe3-
TIEKH 1 MiITPUMaHHsI €KOJIOT1YHOT PIBHOBATHM Ha TEPUTO-
pii Ykpaiuu € 060B’s13k0oM fepskaBu (ctarts 16)7.

[IpuitHaTHiT Ha BHKOHAaHHSA HOpM KoHcTUTYIIT
VYkpainu 3akoH Ykpainu «IIpo HamioHalbHY OE3MEeKy»

® MymreHok B.B. ®inaHCOBO-IpaBOBI 3acain IepKaBHOI arpapHOI MoJti-
TUKKA YKpaiHu : MoHorpadis; 3a 3ar. pen. B.I. Kypuna. Hibkun : Bun-so
HAY im. M. Toromns, 2017. C. 24.

"Konctutyis Yipainu: 3akon Bix 28.06.1996. Ne 254k/96-BP. URL :
http://zakon5.rada.gov.ua
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BH3HAYa€ OCHOBM Ta TPUHIUIIM HAIllOHAIBHOT Oe3rre-
KM, IiJ1i Ta OCHOBHI 3acaJid JIep»KaBHOI IMOJIITHKH, 1110
rapaHTyBaTUMYTh CYCIITBCTBY 1 KO)KHOMY TpOMaisi-
HUHY 3aXUCT Bix 3arpo3®. ¥V 1poMy 3aKoHi 3akpiruieHi
OQiIiiHI TITyMadeHHsI OCHOBOIIOJIOKHUX B3aEMOIIOB’ -
3aHHUX OE3MEKOBHUX KaTeropii:

1) nHamioHanmpHa Oe3reka YKpaiHH — 3aXHIICHICTh
JIEPYKABHOTO CYBEPEHITETY, TEPUTOPIAbHOI IIiIICHO-
CTi, IEMOKPATHYHOTO KOHCTUTYIIIHOTO JIaJy Ta IHIINX
HaI[lOHAIBHUX 1HTepeciB YKpaiHW BiJ peajbHHUX
Ta NMOTCHINIMHUX 3arpo3;

2) 3arpo3u HaIllOHaJbHINM Oesreri YKkpailHu — TeH-
JCHIT 1 YMHHUKH, OO0 YHEMOKJIMBIIOIOTh UM YCKIIAMI-
HIOIOTb 200 MOXYTh YHEMOJIMBHUTH YU YCKJIaTHUTH
peaizaiifo HalliOHAILHUX IHTEpeCiB Ta 30epeKeHHs
HaIlOHAJIBHUX IIHHOCTEH YKpainu; (crarrs 1)°.

OpnHnak, pociikyroun 3akoH Ykpainn «[Ipo Hari-
OHAJNBHY OE3MeKy» K HOPMAaTHBHO-IIPABOBUH aKT, IO
PETYJIIOE MIPOTHIIF0 TEPOPUCTHUHIHN JIISUTBHOCTI, 3a3Ha-
YUMO, IO MOPSJ] 3 HASBHICTIO CTpaTerid BOEHHOT, TPo-
MaJICbKOT Ta KibepOe3neKu sk JOKYMEHTIB JIOBIOCTpPO-
KOBOTO TUTaHYBaHHS, IO PO3POONISIFOTECS HAa OCHOBI
Crparerii HalliOHaIbHOI O€3MEeKN YKpaiHH, BHIE3a3Ha-
YeHMIA 3aKOH He MicTUTh Ctparerii 010J0riYHOT uyu Oak-
TEPIOJIOTIYHOT OE3TEKH.

Ha Hamy maymKy, FOpUIMYHUN JedeKT Y HOpMaTHUB-
HO-TIPABOBOMY PETYJIFOBaHHI BITHOCHH HAI[lOHATBHOT
0e31neKH € OUTBIT OYEBUIHUM IIe W TOMY, 1110 BU3HAUa-
IOYM BHIIE3a3HAUCHI KaTeropii, 3aKoHOAaBelb 10 Hai-
B)XXIIUBINIMX HAI[IOHAJTHHUX TPIOPUTETIB HAmoi Jep-
JKaBU BIJHOCUTH NUTAHHS 3a0e3I€UeHHS E€KOJIOTIYHO
Ta TEXHOJIOTIYHO OC3MEUYHUX YMOB IKHTTEMISIIBHOCTI
cycminberBa (ctarts 3) Ta Haxae [Ipesunenty Ykpainu
TTOBHOB)XCHHS IIIOJI0 TPUHHSATTA y pasi HeoOXigHO-
CTI pillieHHs PO BBEJICHHS B YKpaiHi a0o B OKpeMHX
il MICIEBOCTSAX HAJI3BUYAHHOTO CTaHy, a TaKOX Oro-
JIOMCHHS y pa3i HEOOX1THOCTI OKPEeMHX MiClleBOCTEH
VYkpaiHu 30HaAMH HaJ[3BHYAHHOT €KOJOTIYHOI CHUTYyaIlil
(crarTsa 13)1°.

Amnani3 3akoH Ykpainu «IIpo HarioHanbHY Oe3re-
Ky» TaKOX Ja€ MOXIJIMBICTh 3pOOUTH BHCHOBOK IIPO T€,
0 y JepKaBl BU3HAYCHO OCHOBHI chepu Ta HampsMu
aJIMIHICTPATUBHO-TIPABOBOTO PETYJIFOBAHHS BIJHOCHH
3a0e3IedeHHs HallloHAIBHOT Oe3MeKH, 30KpeMa: BH3HA-
YeHHS Ta PO3MEKYBAHHS IIOBHOBAKEHH [EPIKABHUX
OpTraHiB; crcTeMa KOMaHIyBaHHS, KOHTPOIIO Ta KOOp-
JUHaIl onepariii cuin Oesreku i cuil 00OpOHM; TiIa-
HYBaHHS y cdepax HaIlloOHaJbHOI Oe3reku 1 000pOHU
tommo. IIpoTe KOTHUM YMHOM Ha 3aKOHOTABIOMY PiB-
HI HE BU3HAETHCSA HEOOXIHICTh (hOPMYBaHHS 3aXOiiB
mpoTH/Iii OIOTEPOPUCTUYHUM 3arpo3aM. YHHUKArUU
HEOOIPYHTOBAHWX HAYKOBHX JUCKYCIH 3 IIOTO IPHBO-

8 Tlpo HaijonansHy Oesmeky: 3akon VYkpainum Bin 21.06.2018.
Ne 2469-VIII. Bioomocmi Bepxoenoi Paou. 2018, Ne 31, ct. 241.

° Tlpo HaijoHansHy Oesmeky: 3akon VYkpainum Bin 21.06.2018.
Ne 2469-VIII. Bioomocmi Bepxoenoi Paou. 2018, Ne 31, ct. 241.

" TIpo HauioHansHy Oesrexy: 3akoH Vkpainu Big 21.06.2018.
Ne 2469-VIIIL. Bioomocmi Bepxoenoi Paou. 2018, Ne 31, ct. 241.
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Iy, 3a3Ha9AMO, 1110 3aKOHOAaBels y OCHOBHHX 3acagax
(cTparerii) Jep)kaBHOI €KOJIOTIYHOT MOMITHKH YKpaiH!
Ha riepion 10 2030 poky B IBOX BHIAJKAX y 3aralibHO-
My BUDISJI 3a3HAUWB MPO HEOOXIAHICTH MPOTHIIT Oi0-
TEPOpU3MY Ta OIOTEPOPUCTHYHUM 3arpo3am, MpoTe He
3alpOIIOHYBAB JKOAHOTO MEXaHI3My peaiailii Takoro
3aKOHOIABYOTO TIpUIHCy' .

OTxe, 3akoH Ykpainu «[Ipo HamioHambHY O€3MeKy»
BH3HAYA€ HAIIOHAIbHY Oe3MeKy YKpaiHH SK CTaH 3aXH-
MICHOCTI )KUTTEBO BAKIIMBUX 1HTEPECIB OCOOH, CYCIILIb-
CTBa Ta JIepKaBH B1JI BHYTPIIIHIX 1 30BHINIHIX 3arpo3s,
MIPOTE HE HAJa€ IIOBHOTO TEPETIKYy Ta XapaKTCPUCTUKU
TaKHUX 3arpo3 Ta, BiJIOBITHO, HE TPOIIOHYE HAHOIIBII
e(eKkTUBHUX (CHeIialbHIUX) TPAaBOBHUX MEXaHI3MiB
TaKHUM 3arpo3am, K 010TepOPUCTHYHA JiSITHHICTS.

Y KOHTEKCT1 JIOCIHIJDKEHHS TpoOIeMH ajMiHicTpa-
THBHO-TIPABOBOTO 3a0€3NEUCHHS MPOTHIIT O10TepopHr3-
My IIIOJI0 MOTO BIUIMBY Ha CaHITApHE-CITiIeMioJIoTiuHe
Oraromonryydss HaceleHHs 3BEPHEMO yBary Ha CIie-
miaJhbHUHA HOPMATHBHO-TIPABOBUI aKT pEryJIIOBaHHS
3a3Ha4eHO1 chepu CyCIiIbHUX BIIHOCHH — 3aKOH YKpa-
TaM «[Ipo 3a0e3rneueH s CaHITAPHOTO Ta EIiIeMioNoTid-
HOTO OJarornoiy4ds HaceJCHHS», SKHU BiAMOBIIHOCTI
70 npeamOyii: 1) peryinroe CycniibHI BiIHOCHHH, IO
BHHUKAIOTh y cepi 3a0e3NeUeHHs CAHITAPHOTO Ta eITi-
JIEMIYHOTO OTaronoyqus; 2) BU3HaYa€ BIAMOBIIHI TTpa-
Ba 1 000B’SI3KH JIEP)KABHUX OPTaHiB, MiJIPHEMCTB, yCTa-
HOB, OpraHi3alliii Ta rpoMa/IisiH; 3) BCTAHOBIFOE TIOPSIJIOK
opraHizamii Jiep>kaBHOI CaHITapHO-EIMiIeMiOIOTIIHOT
CITy’KOM 1 3MIHCHEHHS JeP>KaBHOTO CaHITapHO-eIIiIeMi-
OJIOTTYHOTO HAIIIILY B YKpaiHi'2,

VY crarti 1 3akony VYkpainu «Ilpo 3abesnedeHHs
CaHITApHOTO Ta CIiJIEMIOIIOTIYHOTO OJIaromoIyJdst
HACENICHHS» BU3HAYCHO IMOHATTS «CEPEIOBHUINE KHUT-
TESUTBHOCTI JTFOMUHI» SIK CYKYITHICTh 00’ €KTIB, SBHII
1 (haKkTOPiB HABKOJIHMIITHLOTO CEPEIOBUINA, 10 Oe3moce-
PEIHBO OTOYYIOTH JFOIMHY 1 BA3HAYAIOTH YMOBH 1i IPO-
JKUBAHHS, XapuyBaHHs, Mpalli, BIAMOYNHKY, HAaBYaHHS,
BHXOBaHHs Tomo. KpiMm Toro, cepen nmepeiiky GpakTopiB
CepelIOBUINA SKUTTEMISIIBHOCTI BHW3HA4YeH1 O10JIOTiY-
Hi (akTopu (BipyCHi, TIpioHHI, OaKTepiaibHi, apa3u-
TapHi, TCHETUIHO MOJM(IKOBaHI OPTraHi3MH, MPOIYK-
TH O10TEXHOJIOTII TOIO, MO BIUIMBAIOTH a00 MOXYTh
BIUIMBATH HA 370POB’S JIOAWHHU UM HA 37]0POB’ST Maii-
OyTHIX ITOKOJIIHB .

Orxe, mofioHO 10 3akoHy Ykpainm «IIpo Hario-
HaJbHY Oe3reky», 3akoH Ykpainu «IIpo 3abesmnedeH-
Hs CaHITApPHOTO Ta EMJIEMIOJIOTIYHOTO OJIArOTOIyTust
HACEJICHHS» TaKOK Ma€ HOPUINYHHUA Je(eKT, SKUH,

" OcHOBHI 3acaau (CTpaTeris) Aep:KaBHOT KOIOTIYHOT MOMTHKH YKpa-
THY Ha nepiox 1o 2030 poxy: 3akoH Ykpainu Bix 28.02.2019 Ne 2697-VIIL
(Ha6epe unnnocti 3 01.01.20120). URL: ttps://zakon.rada.gov.ua/laws/
show/2697-197find=1&text=%E1%B3%EE%F2%E5%F0%EE%F0

2TIpo 3a0e3reyeHHst CaHiTapHOTO Ta eMiAeMIONIOTiYHOr0 OIaronoyyys
HaceleHHs: 3akoH Ykpainu Bin 24.02.1994. 4004-XII. URL: https:/
zakon.rada.gov.ua/laws/show/4004-12?find=1&text=%ES%EA.

3TIpo 3abe3redeHHst CaHiTapHOTO Ta eI IeMiOIOrYHOT0 BJIaronoITy qUst
HaceneHus: 3akoH Ykpainu Bix 24.02.1994. 4004-XII. URL : https:/
zakon.rada.gov.ua/laws/show/4004-12?find=1&text=%ES%EA
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Ha HaIly IyMKy, MOJATacE y TOMY, IO 3aKOHOIABIIEM
(aKTUYHO BU3HAETHCS MOMJIHMBICTH IOpPYIIEHHS 010-
JIOTI9HO1 Oe3MeKH MUIIXOM HETaTHBHOTO Oi0JOTIYHOTO
BILJIMBY Ha )KHUTTS 1 30POB’ s JtOJIEH, TOOTO MUISIXOM 010~
TEPOPUCTUYHOI iSTTLHOCTI, IIPOTE camMa 0CHOBOIOJIOXK-
Ha Kareropist Ta ii MeBHA MpaBOBa XapaKTEPUCTHKA HE
3HAXOJUTh BIIOOPAKEHHS Y HOPMaX 1 MPHUITHCAX 1[bOTO
HOPMAaTHBHO-TIPABOBOTO aKTa.

AHaJI3yl0ul 3aKOHOAABYY KAaTEropil «caHiTap-
HO-CMiJIeMiYHa CHUTYaIlis», JOXOJMMO YCBIIOMIICHHS
TOTO, IO HAI[IOHAJBHI IHTepecH YKpaiHW Ta iX mpio-
PHUTETHICTh 3YMOBIIOIOTHCSI KOHKPETHOI CHUTYAIIi€lo,
IO CKJIAJIAEThCS B KpaiHi Ta 3a 11 Mexamu. PazoM 3 Tum
JnediHIis  «CaHITapHO-CIIEMIOIOTIuHA  CUTYAIlish»
BU3HAYAETHCA HAMHU SIK (DAKT 3MiHCHEHHS HETaTHBHOTO
BIUIMBY 3a JOMOMOTOI OI10JIOTIYHOI 30poi YW IHIIHMX
3ac00iB, CIOCOOIB YW TEXHOJIOTIH HA CTaH CaHITapHO-
eI IeMIOJIOTIYHOTO OJTArOTNONyYdsl HACEIECHHSI IUISIXOM
PO3IIOBCIOMKEHHSI XBOPOO cepejl JIIoeH, TBApHH, KOMaxX
YU POCIHH, 110 IPU3BOINUTE 10 MOJKIMBOCTI BUHUKHECH-
Hs HaJI3BHUAHHHUX CHTYaIlil.

Ha mamy maymKy, DOIITBHO 3BEPHYTHCS IO HasB-
HOTO y TIPaBOBii HAyIll MOKTPHHAIFHOTO TIyMadeHHS
KaTeropii «0ioJyioriyHa 30pos» Ta 3a3HAYUTH, IO TaKa
30post SIBJISIE COOOK0 TIPU3HAYCHI JIJIST MACOBOTO BPAXKCH-
Hs JIFOZICH, TBapWH 1 POCIIMH CrieniajbHi OO€mpHITacu
Ta 00¥0OBI IPUOOPH 13 3acO0aMHU JIOCTABKH, IO CIIOPS-
JUKeH1 OilosoriyHMMH 3acobamu. Bpaskaroua jist Gioso-
TiYHOT 30poi 0a3yeThcss HA BUKOPUCTAHHI XBOPOOOTBOP-
HUX BIIACTHBOCTEH MIKpOOpTaHi3MiB (0aKTepil, BipyciB,
rpuOKiB) Ta OTPYTH, IO BUPOOISIOTHCS JISTKAMHU Oak-
tepisimu. Jlo kiacy GakTepiii HallexKaTh 30yAHUKH 3HAY-
HOI KUTBKOCTI HAMOIIbII HeOe3MeYHUX XBOPOO JIFONIH-
HU — 9yMH, XOJIepH, CHOIpChKOT BUpa3KH, carry. Bipycu
€ 30yAHUKaM{ BHCHITHOTO TH(]Y, IUIIMUCTOI JIMXOMaH-
KH TOIIO. [ pHOKH CHPHUSAIOTH PO3BUTKY TKKUX (HOpM
OmacToMiko3y i ricroruiazMo3sy. Jleski MikpoopraHizMu
BHUPOOJISIIOTH OTPYWHI TOKCHHH, SIKI BUKJIMKAKOTH OTPY-
€HHsI, @ TAKOX TaKi XBOPOOH, sIK 00Tys1i3M Ta mudrepis'.

ABTOpChKa TMO3UINS MPO BIACYTHICTH HAJICKHOTO
HOPMAaTHUBHO-TIPABOBOT'O 3aKPIIJICHHS KaTreropii «5ioio-
TIYHUHA TEpOPU3M» Ta XapaKTEPUCTHKH HOTO BIUIMBY HA
CaHITapHO-EIIEMIONIOTIYHE OJaromoiyyydss HaCeIICHHS
3HAXOJUTh CBOE BIIOOpaKGHHS W IMiJl Yac 3MiHCHEHHS
aHamizy 3akoHy Ykpainu «IIpo oXopoHy HaBKOJIHIITHBO-
TO TPUPOIHOTO CEPEAOBHINA», B SIKOMY CEepell KaTero-
piii mpaBoBOrO 3a0e€3MEYeHHs] HAIlOHAIBHOI Oe3IeKn
3yCTpIYa€EThCS JIMIIEC EKOJOoTiuHa Oe3leka, sika BH3HA-
9aeThCA K TAKWH CTaH HAaBKOJHIIIHBOTO IPHUPOIHOTO
CEpEeNIOBHUIIA, 32 SIKOTO 3a0€3MEUYETHCS MOTIEPEIKCHHS
TIOTIPIICHHS €KOJIOTIYHOI 0OCTAHOBKU Ta BHHUKHCHHS
HeOe3meKu s 3M0poB’ st ronei (crarts 50) 13,

!4 Kprouok H.A., Jlaruyk B.H., Muponos C.K. Be3onacHocTs 1 3aumra
HACeNeHHs] B 4YPe3BBIYAHBIX CHTyauusix: ydeOHuk. Ilox obmr. pen.
I"'H. Kupunnosa. Mocksa : M3a-so HI] DHAC, 2003.C.64.

!5 TIpo OXOpOHY HAaBKOJHMIIHBOIO IMPHPOAHOTO CEPEIOBHINA: 3aKOH
Vrpainu Big 25.06.1991. Ne 1264-XI1. URL : https://zakon.rada.gov.ua/
laws/show/1264-12.
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Kravchuk Mariana

Oj1HaK CITiJT 3a3HAYUTH, 0 Y JOKTPHHAIBHOMY TIy-
Ma4eHHI BU3HAYAETHCS OLIBII TICHUH 3B 30K 010J10T14-
HOI Ta €KOJIOITYHOT O€3MEKH 1 0CTaHHS BU3HAYAETHCS SIK
«CTBOPEHHS TAaKUX YMOB Ta 3aXOJIiB, sIKi 3a0€3MeUyIOTh
MiHIMAJIBHUN PU3UK JUIS JIIONWHU 3 OOKY OTOYYHOUYOTO
HAOTr0o cepeIoBHINA, & OJHUM 13 HAWOUIBIT aKTyalbHUX 11
ACIIEKTIB € Giomoriuna Gesmexay °.

3okpema, Ha 1yMKy B.I1. Kypuna, ocHoBHUME cKitaji-
HUKaMHU TIpoIlecy 3amoOiranHs O10JI0Ti9HO-HeOe3med-
HUM TIPOSIBAM Y CLUIBCHKOMY TOCIIOJIAPCTBI € KOHTPOIh
3a Oe3nocepeHbo IHOEKIIHHUMHI areHTaMu 0COOIMBO
HeOe3NeYHHX 30y/IHUKIB aHTPONO300HO3HUX Ta 300aH-
TPOHO3HMX 3aXBOPIOBaHb, MUISXOM 3[IHCHEHHS €ITi30-
OTOJIOTIYHOTO MOHITOPHHTY (J7a00paTOpHi JTOCIiHKEH-
Hs1) CITbCHKOTOCIIOAPCHKUX TBAPHUH Ta MPEICTABHHUKIB
JuKol (hayHH TOIIO!”.

YV Mexax 3araqbHOTEOPETHYHOI HAYKOBOI MOJIEMIKH
I'.I. Bamrok 3a3Hadae, 110 CHCTEMaA HallloHaJLHOI Oe3re-
KM OTpedye MakCUMaIbHOI exostorizarii'®. B koHTekcTi
HAIIIOTO JOCIIKSHHS [1e TBEPKCHHS MOXKE MTOSICHIOBA-
THCSI TUM, 110 OloJIoriyHa Oe3IieKa, sIK HaliBayKIUBIIIHI
CKJIAJIHUK HaIiOHAIBHOI OE3MEeKH, OPraHIYHO TOEIHA-
Ha 3 0COOMCTOIO OE3IEKOI0 JIFOAUHH, OCKLIBKH BUILIH-
Ba€ 3 MPUPOJHOrO TpaBa JOIUHA Ha OE3MeKy KHUTTH,
a OOOB’SI3KOM JIepiKaBH € 3a0e3MeUeHHS] HAJICKHUMU
1 ToCTaTHIMH 3aco0aMu IpaBa 0coOM Ha Oe3reuHe st
11 )KUTTS Ta 370POB’ST TOBKIJUISL.

Sk ckmamHMK TOOAMBHOI 1 HALOHANBHOI Oe3me-
ku B.I. AnnpeiiueB BU3Hayae e€KOJNOriuHy Oe3MeKy, sKy
XapaKTepU3ye sSIK TAKUN CTaH PO3BUTKY CYCIUTLHUX BIJHO-
CHH B ralTy3i €KOJIOT1ii, 32 SIKOTO CUCTEMOIO JIeP’KaBHO-TIPa-
BOBHX, OpraHi3aliifiHUX, HAYKOBO-TEXHIYHHUX, CKOHOMIY-
HUX Ta COLIaIbHUX 3ac001B 3a0€3Meuy€eThCs PEryTIOBAHHS
€KOJIOTIYHO HeOEe3MeUHol iSJILHOCTI, O€3MeUHOro s
JKUTTS Ta 3/I0pOB’S JIIONICH CTaHy JOBKIUIS, 3al00iraHHs
MOTIPIIEHHEO KOJIOTTYHOT 0OCTAHOBKH TOIIO".

Y KOHTEKCTI JTOCIIJPKEHHS ITPaBOBUX 3aCa| MPOTUIIT
exonorigHoMy Tepopusmy O.I". Bparens mokaszas BiacHe
Oa4yeHHs 1 OKpecIMB HaOIbII BaXJIMBI Chepu KUTTE-
JUSITBHOCTI, SIKUM MOTEHIIITHO MOXKE 3aTPOXKYBaTU TEPO-

1 Exomoriyna Ta 6ionoriyna Gesmeka aepXaBy B yMOBax rirodaizarii :
moHorpadis / O.B. Bonocsiko, B.1O. Kacciu, B.B. Kyp3osa, B.1. Kypuio,
B.B. Henocekos ; 3a 3arpen. Bomocsako O.B. ta Kypuna B.I. Kui :
HYVYBHill Ykpainu, 2014. C. 126.

17 Exonoriyna Ta 6ionoriuna Gesmeka qepXaBy B yMOBax rirodaizarii :
monorpadis / O.B. Bonocsko, B.1O. Kacciu, B.B. Kyp3osa, B.1. Kypuiio,
B.B. Henocekos ; 3a 3arpen. Bomocsuko O.B. ta Kypuna B.I. Kuis :
HYVYBHill Ykpainu, 2014. C. 126.

18 bamok . [IpaBoBi acmekTn MOHATH SICPHOI Ta pamiamiitnoi (pamioe-
KosoriuHo1) Oe3nexu. /Ipaso Vipainu. 1999. Nel2. C. 67.

19 Aunpeiinies B.I. Exonoriune mpaso : Kypc nekiiii. HaBu. mociGHuk
JULSL FOPHIMYHEX (akyasTeTiB By3iB. Kui, 1996. C. 128.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE

Legal regulation of counteracting the impact of bioterrorism...

pusm. Ilopsa 3 NOMTHYHOIO, COIIATBHOI, BOEHHOIO
Ta iHpopMaliiHOI cheporo HayKOBEIh BU3HAYNB TaKi
3arpo3u Il €KOJIOTIYHOI cepH, STK HEKOHTPOJILOBaHE
BBE3CHHS B YKpaiHy €KOJOTiYHO HeOe3NeYHUX TEeXHO-
JIOTiH, PEYOBHH 1 MaTepiaiB, a TAKOXK HETaTUBHI €KOJIO-
rivHi HaCJTiAKKH 00OPOHHOI Ta BifiCbKOBOT MisTBHOCTIX.

OTxe, aHAJII3 3aKOHOJIABYMX KATETOPid Ta JOKTPH-
HAJLHUX TJIyMadeHb 3a MMPOOIEMAaTHKOIO JOCIIHKEHHS
JIafOTh IICTAaBH 3a3HAYMTH, 10 BU3HAYEHHS O010JI0TIY-
HOi O€3MeKH MPHHIMIIOBO BIIPI3HSAETHCSA BijJ 3aralb-
HOTO TIOHATTS TPO HAIIOHAIBHY OE3IMeKy, OCKIJIbKH
CIpSMOBAHE Ha IOTEPEKCHHS O10JIOTIYHMX HeraTH-
BiB IIIJIIXOM BHSIBIICHHSI, 3alI00IraHHs Ta HEHTpasi3aril
peaabHUX Ta MOTEHIIIMHUX 3arpo3 €KOJOTTYHOIO XapaK-
Tepy HAllIOHAJILHUM 1HTEPECaM.

BucnoBkn

BusHayeHHS Ta XapaKTEPUCTHKU Y HaIllOHAJTBHUX
3aKOHOJABUMX aKTaX IIOHATh «OionoriuHa Oe3meKay
Ta «OI0JOTIUYHUI TEPOPU3M» HE 3HAMIIUIA CBOTO 3aKpi-
IUICHHS, IO € IOPHINYHUMH Je(PEKTaMH OKPEMHX
3aKOHIB YKpainu. Takuil cTaH MPaBOBOTO PEryITIOBaH-
HS TPOTHAIT OIOTEPOPUCTHYHUM 3arpo3aM y cydac-
HUX yMOBaX BH3HAYAETHCS HAMHU SIK HEOOTPYHTOBAaHA
CaMOBIICBHEHICTh 3aKOHONABISI IIONO HEPEaIbHOCTI
Ta BIJIBOPOTHOCTI TEPOPUCTUYHUX BIUTUBIB B YKpaiHi
Ta BIACYTHICTH Oa)KaHHS YIOCKOHAJIIOBATH 3aKOHOIAB-
CTBO HOPMaMH, [0 IPYHTYIOThCS Ha Pe3yIbTaTax J0Ci-
JUKEHB Ta BUCHOBKAX IPEICTaBHUKIB IPAaBOBOI HAYKH.

[puiinarts 3akony VYkpainu «lIpo HauioHambHY
0e3reKy» € BaXJIMBUM €TaroM 0OararoruiaHOBOI aaMi-
HICTPaTUBHO-NIPAaBOBOT poOOTH JAEpKaBHUX OpraHiB
10710 BTUICHHS B )KUTTS CUCTEM HalllOHAJIbHOT Oe3MeKH,
sKa MOTpedye MoNaIbIIOro YAOCKOHAJICHHS 1 PO3BUTKY,
LISIXOM MPUHHATTS 3MiH Ta JJOIIOBHEHB JI0 BIAMOBIAHUX
3aKOHOJIABUMX 1 HOPMATUBHUX akTiB. Cepel TakuxX 3MiH
3alpONIOHOBAHO ABTOPKOIO BHECEHHS 3MiH J0 3aKOHY
VYkpainu «lIpo 3a0e3neueHHs caHITApHOTO Ta emigeMi-
OJIOTTYHOTO OJIaronojay4usi HaceJEeHHS» IUISIXOM YHO-
CKOHaJIeHHs1 Jie(iHilil «caHiTapHO-eMmiIeMioaIoriuHa
cutyauis». IlepcrekTUBaMHu MONANBIINX JOCIIIKEHb
BOayaeMo OOTIpYHTYBaHHsS JETalbHUX MPOMO3ULII
L1010 JKBigaIi] OPUANYHUX JePEKTIB Y 3aKOHOAABUUX
aKTax, 110 PEeryaloloTh CYyCHiUIbHI BiIHOCHMHH y chepi
MPOTHU/IIT O10JIOTTYHOMY TEPOPHU3MY.

2 Bparens O.I. Exonoriunnii Teppopusm sk aectabimisyrounii haktop
HalioHabHOT Oe3neky Ykpainu. Tepupnsm i HanioHabHa Oe3neka Ykpa-
THM: Marepianu mixaap. koH(. K.: Hau. akan. BHyTp. cnipaB Ykpainw,
2002. C. 77.
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International experience of legislative regulation of criminal and legal proceedings on legal entities

Kryzhanovsky Mykolai

Postgraduate Student of the Department of Criminal and Law Disciplines
of Faculty No 6

Kharkiv National University of Internal Affairs, Ukraine

The article deals with the comparative legal analysis of the legislative regulation of criminal and law measures
concerning legal entities in Ukraine and certain foreign countries, and making own general conclusions about
the nature of these measures.

It is emphasized that legal liability of legal entities in Ukrainian criminal law is based on the principle of guilty
criminal liability, solely, of an individual for committing a criminal offense. In the case a criminal offense is
committed by an individual in the interests and/or on behalf of a legal entity, both a person and a legal entity
have quasi-criminal liability. It is noted that quasi-criminal liability means compulsory restrictions on property
of a legal entity, which is specified the Criminal Code of Ukraine. Theses restrictions, provided that an individual
commits a criminal offense in the interests and/or on behalf of a legal entity, are implemented in a guilty sentense
of a court along with a person’s punishment and disapproval. This model is used in the criminal legislation of Latvia
and the Republic of Poland.

It is separately established that regulations and norms, which embody possible models of releasing a legal
entity from legal liability, are also specified in the criminal legislation of foreign countries. Releasing the legal
entity from quasi-criminal liability with the expiration of the limitation period is the closest to the exemption from
the application of criminal and law measures on the basis of Article 96-5 of the Criminal Code of Ukraine, which
is pecified in the criminal law of Latvia (Articles 70-1 of the Republic of Latvia) and the Republic of Poland (Arti-
cles 14 and 15 of the Act of 28.10.2002).

MixknapoaHuii 10CBil 3aKOHOAABYOI perjiaMeHTAalil 3aX0/1iB KPUMiHAJLHO-NIPABOBOI0 XapaKTepy
1010 IOPUINYHUX 0Ci0

Kpuosrcanoscokuit Murkona Banenmunoguy
acnipanm xagpeopu KpUMIHATLHO-NPABOGUX OUCYUNILIH

gaxynemeny Ne 6

Xapkiecvko2o HAyioHAbLHO20 YHIgeEpcUmemy eHympiuHix cnpas, Ykpaina

Beryn

Y KpUMiHAJILHOMY 3aKOHOAABCTBI YkpaiHu 3a0e3-
MEYEHHSI OXOPOHU HAWOUIBII Ba)XJIMBUX COLIAJIBHUX
LiHHOCTEH 1 OJar BiJ MOTEHLIHHO MOMJIHMBHUX KPHUMi-
HaJbHUX 3arpo3 HUHI HE MOXKE PO3MISAATUCS 3 TO3U-
1ii BUKJIFOYHOTO MPIOPUTETY KapalbHUX 3aXOJiB KpH-
MIHAJIBHO-TIPABOBOTO  XapakTepy, sKi TpaguliiiHO
penpe3eHTOBaHI PI3HUMH 3a CBOEIO CYBOPICTIO BUIAMHU
nokapanb. CHCTEeMHUI aHai3 OJ0KEHb YHHHOTO KPHU-
MiHAJIBHOTO 3aKOHOJABCTBA YKpaiHH Jla€ 3MOTy CTBEp-
JOKYBaTH, 110 JAOCATHEHHS 3aBJaHb, AKi CTOATH IMepen
KpUMiHAJIbHUM 3aKOHO/IaBCTBOM, MOKe OyTH 311HCHEHO
1 3aBISIKM 3aCTOCYBAaHHIO aJIbTEPHATUBHUX MOKAPAHHIO
IHIIMX 3aXOJiB KPUMIHAJIBHO-IIPABOBOIO XapakTepy,
cepell IKUX 0co0JIMBE Miclie MMOCiAal0Th 3aX0U KpUMi-
HaJIbHO-TPABOBOTO XapaKTepy LIOA0 IPUANIHUX 0CiO.

Pernamenranis y KK VYkpainu BkazaHHX 3aXofiB
KPUMiHAJIBHO-TIPABOBOTO XapakTepy LIOA0 FOPHINYHUX
oci6 (pozmin XIV-I 3aranpHOi HOro 4acTWHU) HEMHU-
Hy4e MOPOIKYE MUTAaHHS MIOAO iX MPaBOBOI MPHPOAH.
Binpmie Toro, mpoGieMarvka LBOTO MUTAHHS BUKIIH-
KaHa He JIMIIE BJIACHE 3aKOHOJABYOIO perfiaMEHTALIE0
TaKuX 1HIIMX 3aXOJiB BIUIMBY LIOAO FOPHIUYHHUX OCiO,
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ajie ¥ HAsBHICTIO y CydYacHIH JOKTPHHI KPHUMiHAJILHO-
ro mpaBa YKpaiHH JBOX MOJSIPHUX KOHIICTIIH MO0 1X
CIIPaBKHBOI CYyTHOCTI. Y 3B’S3Ky 3 UM BHIAETHCS, IO
BIINIOBIZb HA II¢ MUTAHHS HEMOXKINBO HAJIATH 0O€3 Ipo-
BEIICHHS IOPIBHSUTFHO-TIPABOBOTO aHANI3y MOMIOHIX
3aX0/iB KPHMIHAIBGHO-IIPAaBOBOTO BIUIMBY IIOAO IOPH-
JIMYHUX OCI0 Yy KpUMIHAIBHOMY 3aKOHOJIABCTBI YKpaiHU
1 3aKOHOJABCTBI OKpeMUX KpaiH €Bporeiicskoro Corosy,
a TaKOX KpaiH, 10 MaIOTh MOTYXHI JPYXKHI MDKICPKaB-
Hi BITHOCHHHM 3 YKPAiHOIO 1 MOCITIZIOBHO Ta HAIMOJIECTIIMBO
CHPUSIIOTH ii pyXy JI0 €BPONEHUCHKOrO criiBToBaprcTBa. LIst
o0CTaBHHA W 3yMOBJIIOE iHTEpeC O OOpaHOi TeMaTHKH
HayKOBOT IMyOJTiKailii Ta il HayKOBO-TIPAKTHYHE 3HAUCHHSI.

JlocmipkeHHsT  3aXO/iB  KPUMIHAJIBHO-ITPABOBOTO
XapakTepy M0N0 OPHIMYHUX OCi0 y iX TOpPIBHSIb-
HO-TIPAaBOBOMY acIieKTi TepeOyBaiu y cdepi ysa-
ru B.K. Tpumyka, A.®. Ilaceku, O.B. Ilanuenxo,
O.I1. IIpoBoTopora. OkpeMi TX CKIaJHHUKH PO3IIISIATNACS
B OULTBII IIMPOKOMY KOHTEKCTI JOCIHI/PKCHHS 1HCTHUTY-
Ty 3aXOiB KPHMIHAIGHO-IIPAaBOBOTO XapakTepy y Ipa-
sx 3.A. 3aruneit, O.0. Kozauenka, I.I. Mutpodanosa,
0.0. Kumxkenko, H.O. Opnoscrkoi, M.I. XaBpoHtoka,
A.M. SuieHka Ta 0araThoX IHIIMX Yy4eHHX. Bimmaroun
HAJIO)KHE IIHHOCTI HayKOBHX PO3pO0OK yKa3aHWX aBTO-
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piB, 3a3HaYMMO, IO TOPIBHAIBHO-TIPABOBUHN aHaI3
3aKOHOJ[ABYOT periiaMEHTAIlll BKa3aHWX 3aXOJiB 3Miic-
HIOBABCSI BHKJIIOYHO IIOJO THX 3aXOIiB, 3MICTOM SIKHX
€ pumyc. OnmHak y po3mini XIV-1 3araneHoi YacTHHH
KK VYkpainu 3axo1u KpUMiHAJIBHO-TTPABOBOTO XapaKTepy
O/I0 FOPUJIMYHUX OCI0 penpe3eHTOBaH1 HE JIMIIE MPH-
MYCOBHMMH 3axojiamu (1rrpad, JKBijamis MaiiHa 3 KOH-
¢ickariero MaitHa — cT. 96-7, 96-9 1 96-8 KK VYkpainn),
ajie ¥ 3axomaM#, 110 3aCHOBAHI Ha HEIOIIILHOCTI 3IiHC-
HEHHS TTOIANTBIIIOTO KPUMIHAIEHOTO TIPOBAKEHHS IIO0
FOPUIIMYHUX OCI0 y 3B 513Ky 13 3aKIHUCHHSIM CTPOKIB JaB-
HocTi (cT. 96-5 KK Vkpainm). [TopiBHAIBHO-TIPaBOBHI
aHaJIi3 OCTaHHIX BHIIB 3aX0JliB KPHMIHAILHO-TIPABOBOTO
XapakTepy 00 FOPUINIHNX 0Ci0 yKa3aHUMH aBTOPaMHU
He 31iicHIoBaBcs. KpiM Toro, ToIpy HasiBHI JTOCITIKEH-
HS 3aXOJiB KPHUMIiHAILHO-TIPABOBOTO XapakKTepy IIOI0
FOPUIINYHUX OCI0 13 BUKOPUCTAHHIM MOPIBHSUTLHO-TIPA-
BOBOTO METOIy HAayKOBOTO ITi3HAHHSA, HU3KAa IHTAaHb,
IO BHPIIIYBAJINCS 3aBISKH HOTO BUKOPHCTAHHIO, € HE
JIOCUTh BUCBITIICHUMH a00 X BHUPIIICHHS HE € Oe3cITip-
HUM. Hacammepen 10 Takwx MUTaHb i HAJIEKUTH MTHTAH-
Hs1 PABOBOT MPHUPOIHU X Ta THITUX 3aX0/iB KPUMIHAb-
HO-TIPAaBOBOTO BILTHBY.

Merta mi€i cTarTi moisrae y TMpOBENIEHHI IMOPIB-
HSUTEHO-TIPABOBOTO aHANI3y 3aKOHOIABYOI periaMeHTa-
1ii 3aX0JIB KpUMIHAIBHO-IIPABOBOTO XapaKTepy MO0
OPWIMYHHX OCI0 y KpPUMIHAILHOMY 3aKOHOJIABCTBI
VYkpaiHu 1 OKpeMHuX 3apyOiKHUX KpaiH 1 BHpOOJICHHI
Ha Il MiJICTaBl BJIACHUX y3arajlbHIOFOYMX BHCHOBKIB
IOI0 CYTHOCTI IUX 3aXOJliB JCPKaBHOTO pearyBaHHS
010 FOPUIUYHUX OCI0 y HaIlliOHAILHOMY KpHUMiHAIb-
HOMY 3aKOHOJ/IaBCTBI.

BukaaneHHs1 0CHOBHOIO MaTepiaJy

M.I. ITano i C.O. XapuTOHOB 3a3HA4YarOTh, IO
y CBITOBIM TPaKTHIIl € TPH OCHOBHI MOJICINI IHCTHTY-
Ty FOPUIAMYHOI BIAMOBIIATBHOCTI FOPUINYHHUX OCiO,
a came: a) TpauuIliiiHa KOHCTPYKINS KPHUMIHAIBHOT
BIJIMOBIIAJIBHOCTI IOPUJINYHHUX OCi0, KOJMH FOPHIUYHA
ocoba mopsix i3 (i3HIHOI 0CO00K0 BU3HAETHCS CaMo-
CTIHHUM Cy0’€KTOM 3JI0YMHY Ta Yy MEBHHX BHITQIKaX
mijyIsarae  KpUMIHAIBHIN  BiamoBigansHOCTI  (Bennka
Bpuranis, CIIA, Acrpis, ®pannis); 0) apyra KoH-
CTPYKIIist 0a3y€eThCsI HA IPUHITUITI BHHHOT KPUMIHAIBHOT
BIJIMOBIATBHOCTI (i3udHOT 0coOHU (cy0’ekTa) 3a CKO-
€HHS Heto 3ounHy. [Ipu oMy 3a ymMoBH, 10 (i3uuHa
ocoba CKOIO€ 3JI0YMH B 1HTEpecax HOPUIMYHOI 0coOH,
nopsiy 13 (Bi3UYIHO 0CO00I0 FOPUIMYHA TAKOXK 3a3HAE
KpuMiHanbHOT BianoBigansHOcTi (LIBekinapis, Icmanis,
Typedunna); B) 1, HapemTi, B TPETI Moxe FOPUINY-
Ha 0co0a 3a3Hae crenudiqHol aaMiHICTpAaTHBHOT BiJ-
MTOB1TAJTILHOCTI 3@ MPHUYETHICTD JIO 3JI0YHHY, IO CKOTJIa
¢iznuna ocoba (Himeuunna, Itasis, [Iseris)'.

'TTaroB M.I., Xaputonos C.O. 3axonu KpEMiHATBHO-ITPABOBOTO XapakK-
Tepy W00 IOPHANYHHX OCiO SIK HOBeNa y KPUMIHATEHOMY 3aKOHOJAB-
ctBi Ykpainu. Bicnuk Acoyiayii kpuminanenoeo npasa Yxpainu. 2014,
Ne2(3). C. 45.
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3 ypaxyBaHHSIM HaBEICHUX MOJICIICH IHCTUTYTY YOPH-
JIUYHOT BIJIIOBITAIIEHOCTI FOPUIMYHUX 0CI0 TOAAIBIITAN
MOPIBHSUTBHO-TIPABOBUN aHAJI3 3aKOHOAABYOl peria-
MeHTaIli 3aX0liB KPUMIiHAJIHHO-TIPABOBOTO XapaKTepy
IOJI0 FOPUMYHUX OCIO XOTUIOCS O 3AIMCHATH 3 OTVISTY
Ha TaKi 3apyOixHi Kpainu, sik @paniyseka Pecnyoimika,
Pecniyonika Ilonbma, Pecry6mika Momnosa, Ectol-
cpka PecrryOimika 1 Jlateis. Came mi KpaiHd, 3 OJHOTO
0OKy, MarOTh MTOTYXHI1 JIPY>KHI MIKJCPKaBHI BITHOCHHHU
3 YKpaiHOto, OKpeMi 3 HHX Ie W JaBHIO CHUIBHY 1CTO-
pito, a 3 iHIIOTO OOKY, OUIBIIICTh 3 HUX IOCHIJIOBHO
Ta HAITOJIENIMBO CIPUSAIOTH PYXY HAIIO1 KpaiHU JI0 €BPO-
MEHCHKOTO CITIBTOBAPUCTBRA.

Sk yxe OyJ0 3a3HAUCHO BUIIE, Y KPUMiHATIHHOMY
3akoHOMaBcTBI ®paniy3pkoi PecnyOnmikn 3HaXomuTh
CBill BUSIB Tpa/IMIiiHA KOHCTPYKITiSl KPUMIHAIBHOI BiJl-
MOBIIaJIbBHOCTI FOPWIMYHHUX OCI0 — FOpHIUYHA ocoba
nopsia i3 (Gi3MYHO 0Cc000I0 € CaMOCTIHHUM CyO’€K-
TOM 3JIOUMHY 1 TIISITae KPpUMIHAIBHIN BiJIOBIIAb-
HOCTi. BoueBub, BKa3aHe JOKTPUHAIBHE TOJIOKCHHS
TpyHTy€eThbes Ha npunucax cr. 121-2 KK ®paniy3pkoi
PecnyOniku, mMoJIOKEHHS SKOi 3aCBiTUYIOTh, IO FOPH-
JIUYHI 0COOM, 32 BUHIATKOM JleprkaBu, MmiUISIraloTh KpH-
MiHQJIBHIA BiANOBIAAIBHOCTI 3TIIHO 3 HOJOKEHHSIMU
cT. 121-4—121-7 Ta y BHIIajKax, nepeadaueHIX 3aKOHOM
a00 peryiaMeHTOM, 3a 3JIOYMHHI JiSTHHS, BYMHEHI opra-
HAMH YU MPEJCTaBHUKAMH FOPUINYHOT 0COOM 3apaju
BJIacHOT BUTOU. KpHMiHaIbHA BiIITOBIIATBHICTE FOPH-
JIUYHUX OCI0 3aCTOCOBYEThCS ¥ st Pi3UUIHUX 0CIO —
BUKOHABIIIB UM CITIByYaCHHUKIB THX CAaMHX JisTHB?,

TpamuiiiHa KOHCTPYKIliSE KPUMIHAIBHOI BiJIOBI-
JATBHOCT] IOPHJIMYHUAX 0Ci0 SCKpaBO penpe3cHTOBaHA
TakoX 1 B KPUMIHAJIBLHOMY 3aKOHOJABCTBI PecrryOmi-
ku MomnoBa ta Ecronii. Tak, 32 KpUMiHAJIEHUM 3aKO-
HOJABCTBOM PecryOmiku MosioBa ropuandHa ocoba
nopsiz 3 i3MIHOK0 0CO00K0 € CYyD’ €KTOM 3JIOUUHY. 3T
HO 3 4. 3 cT. 21 ropuandyHa ocoba, 32 BUHATKOM Opra-
HIB IyONIYHOI BIIAJIA, IPUTATYETHCS 10 KPUMIHATBHOT
BIJINIOBIJTAJIBHOCTI 3a JIISIHHSA, Iepe0adueHe KpUuMiHalb-
HAM 3aKOHOM, SIKIIIO BOHA BHHHA B HEBMKOHAHHI YH
HEHAJIC)KHOMY BHMKOHAHHI MPSIMHX TPHITUCIB 3aKOHY,
[0 BCTAHOBITIOIOTH 000B’SI3KK 200 3a00pOHM Ha 3JTiliC-
HEHHS TIEBHOI [ISUTBHOCTI, 1 SIKIIO BCTAHOBIIFOETHCS
IIOHAMMEHIIIe OJIHA 3 TAKUX OOCTABHH: a) JisIHHS OYyJI0
BUYHMHEHO B ii iHTepecax Qi3uIHO0 0c00010, HA IIIICHO
KepiBHUMH (DYHKITISIMH, SKE JSJI0 CaMOCTIHHO abo sk
YJICH OpraHy FOPUINYHOI 0co0u; b) MisTHHS JTOIMYyIIEHO,
JTIO3BOJICHO, 3aTBEP/DKEHO a00 BUKOPHCTAHO OCOOOI0,
HAQ/IJICHOIO KEePIBHUMHU (QYHKINISMHU; C) HisHHSA Oyiio
BUMHEHO BHACIIZOK BIJCYTHOCTI HADISAIY 1 KOHTPOJFO
3 00Ky 0CcOOH, HaIIJICHOT KepiBHUMHU (DYHKITISIMH.

BingmoBimHO 710 4. 4 1 5 1€l cTaTTi IOPUANYHI 0CO-
01, 32 BUHSATKOM OPTaHiB MyOJIIYHOT BIIQIH, I ISITAI0Th
KpUMIHAJIGHIN BIAIMOBIIAIBHOCTI 3a 3JIOUMHH, 332 BUH-
HEHHsI KX Iepen0ayeHo MoKapaHHs JUIs FOPUINIHUX

2 Craniu B.C. Kpuminansruii kogexc ®paHiy3skoi PeciryOmiku / i
pen. B.JI. Menuuncsxoro. [Tepeki. Ha ykp. moBy K.I. Masypenko. Kuis :
OBK, 2017. C. 25.
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oci6 B OcobmuBiit yactian KK (murpad; mozoasneHHs
npaBa 3aliMaThCs TICBHOIO JISUTBHICTIO;  JIIKBIJAIis).
CBO€r0 Yeproro KpuMiHallbHA BIAMOBIAAIBHICTh FOPH-
JUYHOT 0COOM HE BUKIIFOYAE BIIMOBITAIBLHOCTI (i3nd-
HOI 0COOH 3a CKOECHUH 37104HH".

CBOEPITHAM TITBEP/DKEHHSIM  TPATUIIIHHOT KOH-
CTPYKIIT KPUMIHAJIBHOI BIAMOBIAAIBLHOCTI FOPUIMY-
HUX oci0 y 3akoHOmaBcTBi PecmyOmiku Moinosa
€ i cr. 520 KIIK miei xpaiau. [TonoxeHHs 1i€l cTaTTi
3aCBIIYYIOTh, III0 KPUMIHAIBHE IEePECITiTyBaHHs 1 PO3-
TJISIT CITPAB MIOJI0 3JI0YHHIB, CKOEHUX FOPUINIHHMH OCO-
Oamu, 3IHCHIOETBCS BIATOBIIHO JI0 3BHYAHOT Mpolie-
JIypH 3 BUJIYYCHHSIMHU 1 JIOTIOBHEHHSIMHU, TIepeI0aYeHIMHU
1i€ro TIaBoto. 3okpeMa, ct. 521 KIIK nexmaposaHo, 1110
KpUMiHAIIbHE TIEPECITilyBaHHS B pa3i MPUTATHEHHS JI0
BIJIMOBIIAJIBHOCTI FOPHIUYHOT 0COOM 3IHCHIOETHCS 32
YYacTIO 3aKOHHOTO IPEJCTaBHUKA FOPUINYHOI OCOOH.
V pa3si, KoM po3royare KpUMiHAIBHE TIePeCITiyBaHHs
CTOCOBHO FOPUIMYHOI OCOOM BENETHCS 3a TIEK XK JIE0
a00 3a CyMDKHHX JisIHb 1 MO0 ii 3aKOHHOTO TPENICTaB-
HUKa, OpraH KPUMIiHAJIBHOTO TIePECITilyBaHHs TIPU3HA-
Yae NpeICTaBHUKA FOPUIMYHOT 0COOM JIJISl TPUTATHEHHS
FOPHIMYHOI 0COOH SIK OOBHHYBa4e€HOT0?,

3rigHo 31 cT. 14 IleniteHriapHoro koaekcy Ecrto-
Hii (mami — [IK Ecronii), ropuaudHa ocoba Hece Bij-
MOBITATIBHICTD Y Tiepe0aueHUX 3aKOHOM BHUIIAJIKaxX 3a
JUSTHHS, BUMHEHE 11 OpraHoM, YJICHOM I[bOTO OpraHy,
KEpIBHUM IPaIliBHUKOM a00 KOMIIETEHTHUM TIPEICTaB-
HUKOM B 1HTepecax ropuaudHoi ocoOu. [IpursarHeHHs
FOPUJIMYHOT OCOOH JIO BIMOBIJAIIEHOCTI HE BHKIIIOYAE
MPUTATHEHHS JI0 BiAMOBiIambHOCTI (hi3muHOI 0coOw,
sKa BUMHWIA BUHHE MistHHA. [10J10)KeHHs i€l cTarTi He
3aCTOCOBYIOTHCSI IOAO JIEPXKABH, MIKHAPOIHOI opra-
Hi3allii, opra”y MiCIIeBOr0 CaMOBPSIyBaHHS 1 MyOmid-
HO-TIPaBOBO1 FOpUAMYHOI 0coOW. bBymyun cy0’ekTom
3JI0YHHY, 3a TICHITEHI[IApHUM 3aKOHOJaBCTBOM EcToHIT
OpUIMYHa 0c00a Mae OyTH JENiKTO3JaTHOI. 3TiIHO
31 ct. 37 [IK EcToHii, AemiKTO30aTHO € MpaBo3/aTHa
FOpUIMYHA 0c00a. Y pasi BUNHEHHS 3JI0YMHY FOPHIAY-
Ha 0co0a MOXe 3a3HATH MIOKapaHHS y BUTIISIJII TPOIIIOBO-
To cTATHEHHS B po3mipi Big 4 000 mxo 16 000 000 eBpo
(ct. 44 TIK Ecronii). HacmijkoM BYMHEHHS KPUMIHAIb-
HOTO TPOCTYIIKY FOPHIUYHOK 0CO00I0 € ITOKapaHHS
y Bursyai mrpady. Tak, srimHo 31 cr. 47 TIK EctoHnii
cyn ab0o yCTaHOBA, IO 3MIHCHIOE TIPOBAJHKCHHS B 1103a-
CYIOBOMY TIOPSIJIKY, MOXKE 3aCTOCYBaTH 3a MPOCTYIIOK
mTpad y po3Mipi BiJl TPHOX JI0 TPHOXCOT IITpapHHUX
onuauIb. llTpadra oguHUI — 116 6a3oBa cyma mrTpa-
¢y, po3mip sikoi ctaHOBHTH 4 €Bpo. Cyn abo ycTaHOBa,
0 3TIMCHIOE MPOBAJPKEHHSI B TI03aCyJI0BOMY MOPSIKY,
MOYKE 3aCTOCYBATH OO0 FOPUAMIHOI OCOOH 3a MPOCTY-

3 YronosHblil Kozieke PecnyOnuku Monjosa ¢ usmenen. ot 2017 . /
VYronosusle xozexcs! / Legislationline.org: caim. URL: file:///C:/Users/
Admin/Downloads/Moldova CC 2002 am03.2017 ru.pdf (mata 3Bep-
HenHs: 27.06.2019).

4 VronosHo-mporieccyanbhbiii kogeke Pecny6nukn Monosa ¢ n3me-
HeH. ot 2016 1. / Yronoeusie kozekcnl / Legislationline.org: caiim. URL:
file:///C:/Users/Admin/Downloads/Moldova CPC 2003 am2016_ru.pdf
(nara 3BepHenHs: 27.06.2019).
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ok mTpad y posmipi Bix 100 g0 400 000 eBpo. Kpim
TOTO, FOPUJANYHA 0C00a 332 BUYMHEHHS BHHHOTO JIISTHHS
(37104MHY 200 TIPOCTYTIKY) MOXKE 3a3HATH 1 JIOJATKOBOTO
ToKapaHHsl y BHIVIsIL: 1) mo30aBieHHs TpaBa oOpoO-
KU BIZIOMOCTEH, 110 CTAHOBJISITH JIEP)KABHY TAEMHUIIIO
1 € 3aCEKPEYCHOI0 30BHINTHBOIO THPOPMAIIIEID HA YMO-
Bax, rependoayeHux ct. 521 nporo Konmekcy; 2) 3a6opo-
HU Ha YTPUMaHHS TBapMH Ha yMOBax, BCTAHOBIICHHUX
cT. 522 poro Konekcy. KpuminanbHa BiIOBITAIBHICTh
IOPUINIHOT 0COOM MOYKE 3HAXOJIUTH CBiil BUSB Y pillIeH-
Hi IMOBITOBOro cyay (0OBHHYBaJbHOMY BHPOKY CYIY)
(cr. 109, 110, 111 TIK Ecronii).

HacTynHa KOHCTPYKIIiST FOPUINYHOT BiAMOBIATBEHO-
CTi, sIK OyJI0 33JIeKJIapOBaHO BHUIIE, 0a3y€ThCs HA TIPUH-
IIUTI BUHHOT KPUMIHAJIBHOT BIIIOBIIATIBHOCTI (Pi3UIHOT
0CO0H 33 CKOEHHS HEtO 3104nHY. [Ipu 1IbOMY 32 YMOBH,
1o (izudHa 0coba CKOOE 3JI0UHH B iHTEpecax OpUIy-
HOT 0cOOH TIOPSI 13 HEIO IOPHUIUYHA TAKOXK 3a3HAE KPH-
MiHAJIBHOT BiamoBiganpHOCTI. [le nae migcraBu okpe-
MHM BITYH3HSHUM HAyKOBIISIM CTBEP/KYBaTH, 10 came
TaKa KOHCTPYKIIisl Oe3rocepelHbo pUTaMaHHa KPHMi-
HAJILHOMY 3aKOHOAaBCTBY PecmyOimiku [Tombimal, 3 anm
TIOTOIUTUCS HE MOKHA. Y OUIBII paHHIX CBOIX MyOJTiKa-
IisIX MU 3BEpPTAJIM yBary Ha Te, 10 3a MOJbCHKUM 3aKO0-
HOJIAaBCTBOM BIJIITOBIIAJIbHICT KOJICKTHBHHUX YTBOPEHB
Ma€ HHU3KY CYTTEBHX OCOOJMBOCTEH, IO BIAPI3HSIIOTH
1Iel BUJI BIITOBINATIBHOCTI BiJl CYyTO KPUMIHAIBHOI BiJl-
TOB1IaJIbHOCTI, SIKYy 3a3BHYail MOXYTh HeCTH (Hi3H4HI
ocobu. 30Kpema, OMpAIfOBAaHHS OKPEMHX IIOJIOKEHb
Akta «[Ipo BiAMOBIAANBHICTh KOJICKTHBHUX yTBOPEHb
3a 3a00poHeHi kapaHni miiy Big 28.10.2002 p. (mami —
Akt Big 28.10.2002) 3acBimguye, 110 FOPUINYHI 0COOH,
SIK1 CKOTJIM 37I0YMHHU Ha TepuTopii PecrryOuiku [Tombiia,
HECYTh HE KPUMIiHAJbHY, & KBa3iKpUMIHAIBHY BiAIMOBI-
JATBHICTE. SIK HACTIIOK, IO FOPUIMYHOI 0COOM MOXKYTh
OyTH 3aCTOCOBaHI HE IMOKapaHHS, a KBa3iKpUMiHAILHI
CaHKIT Yy BUTIISI:

1) urrpagy;

2) xoH(icKarii: a) MpeaMEeTiB, OTPUMAaHKX (HABITh
OTIOCEPEKOBAHO) B PE3yJIbTaTi BUMHEHHs 3a00poHe-
HOT JIi1, a TaKOXX MPeJMETiB, BAKOPUCTAHUX a0b0 TMpH-
3HAUEHHX JUUISI BAKOPUCTAHHS SIK 3aCO01B JIUIsi BYMHEHHS
3a00poHeHOT 1ii; 0) (iHaHCOBOI BUTOIH, OTPUMAHOI
(HaBITH OIOCEPENIKOBAHO) B PE3yIbTaTi BYUHCHHS
3a00poHEHOT Jif; B) CyMH, €KBIBaJCHTHOI 00’€KTaM
a0o (iHaHCOBOT BUTOIM, IO OJeprKaHi (HaBITH OIO-
CEpelKOBaHO) B pe3yJibTaTi BYMHEHHS 3a00pPOHEHOT
i, SIKIO TUTBKH I1i CYMH HE HalleXarh 1HIIH 0coOi
B MTOPSIJIKY PECTHTYIIIT;

3) 3a0opoHHU: a) Ha MIATPUMKY ab0 peKIIaMy 3Jilic-
HIOBaHOI TIMPUEMHHUIIBKOI JISUTBHOCTI, BUPOOJICHOT
MIPOMYKIIiT, 3MIHCHIOBAHUX TMOCIYT; 0) HA BUKOPHCTaH-

TlenureHuuapHsIii kogeke dctornn Bpe. or01.11.2017 . URL: https://
www.juristaitab.ee/sites/www.juristaitab.ee/files/elfinder/ru-seadused/
MEHUTEHIIUAPHBIN%20KOEKC 01.11.17.pdf (nara 3BepHeHHs:
27.06.2019).

*Tpumyx B.K., [Tacexa O.®. KpuminaibHa BiIITOBIMaIbHICTS FOPUIIY-
HUX OCIO: TOPIBHSJIBHO-TIPABOBE JOCIIKEHHS : MOHOrpadis. JIbBiB :
JIbBiB. fepik. yH-T BHYTp. cipas, 2013. C. 72.
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Hs TPaHTIB, CyOcHIii un iHmmxX (hopM (hiHaHCOBOT Tij-
TPUMKH, IO HAJIXOATH 3 IEP)KaBHUX JpKepen (piHaHCy-
BaHHS, B) Ha BUKOPHCTAHHS JIOIOMOIH, 1110 HA/IAEThCS
MDKHApOJHHMH OpTaHI3allisIMH, B SIKHX Oepe y4acTh
PecriyGmika Ilonbina; T) Ha yKJIaJaHHS KOHTPAKTiB Ha
3aKyIiBIl JUISl JIEP)KaBHUX IMOTpeO; T) Ha 3IIHCHEHHS
3a3HaYCeHOT OCHOBHOI 200 APYTOPSTHOT i IITPUEMHHIIb-
KOI JISIILHOCTI;

4) myOnMiYHOTO  OTOJIONICHHS  OOBHHYBAJIBHOTO
BupoKy (ct. 7.1, 8.1, 9.1 Axra Bix 28.10.2002)".

Orxe, PecniyOnika IlonbIia HaNEXKUTh O JIEPKaB,
B SIKUX Y KPHUMIHQJIBHOMY 3aKOHOJIABCTBI 3aKpillicHa
MOJICJIb  KBa3iKPUMIHAJIBHOI BiJIIOBITAJIBHOCTI FOPH-
muyauXx oci0. ITomiOHMIT BUCHOBOK 3HAXOOWUTH CBOE
MIATBEP/DKCHHS 1 cepesl 1HIIMX HAayKOBIIB. 30KpeMa,
O.I1. ITpoBoTOpOB 3a3Ha4ae, 110 [TosbIna BiIOBIIHO 10
Bumor €C 3aKOHOIAaBYO BCTAHOBMJIA HA MixcTaBl 3aKo-
Hy B 28.10.2002 poky mpo BiAMOBIIAIBHICTh KOJICK-
TUBHUX Cy0’€KTIB 3a JISIHHSA, 3a00pOHEH] 1T 3arpo3010
TTOKapaHHs, He KPUMIiHAIbHY, & KBa3iKpUMIiHAIbHY BiJ-
MOBiAIBHICTh IOpuAMYHKUX Oci0®. L1 obcraBuHa mae
MiJICTaBH CTBEPKYBATH, 10 3a/ICKJIAPOBaHI Ha IoYar-
Ky HAIIOTO JIOCITI/PKEHHS MOJIEII IHCTHTYTY FOPUINIHOT
BIJIMOBIIAJIBHOCTI FOPWIMYHHUX OCIO HE BHUYCPITYIOTh-
Csl 3a3HAYCHUMH TPhOMa BHJAMH, aJDKE TOPS 3 HUMU
OKPEMO MOYKHA BHJIUIMTH TaKy KOHCTPYKIIIO FOPUIHY-
HOT BiJINIOBITAJIBHOCTI IOPHJIMYHUAX OCi0, MO 0a3yeThes
Ha MPUHIUII BUHHOI KPHMIiHAJIBHOI BIIIOBIIATBHOCTI
¢i3zmuHOi 0ocoOu (cy0’exTa) 3a BUMHEHHS HEIO KpH-
MIHAJIBHOTO TIPABOMOPYIIEHHS (3JI0UMHY a00 KpHMi-
HAJBHOTO TPOCTYIIKY) 1 JIUIIe y pa3i CKOeHHsS (i3ud-
HOIO 0CO00F0 3JI0YMHY 200 KPUMIHAIBLHOTO MPOCTYIIKY
B iHTepecax Ta (a00) Bijl IMCHI FOPHIUIHOT OCOOH ITOPSIT
13 Takor (i3MYHOI 0COO0OK FOPHIUYHA 0CO0a 3a3HAE
KBa31KpUMIHAJIbHOI BIIIOBINAIBHOCTI y BUIVISJI I1EB-
HUX BHJIIB 3aX0J[IB KPUMIHAJBHO-TIPABOBOTO XapaKTepy.

Bkazana MoJelib IOPHJIMYHOI  BIAIMOBIAAIBLHOCTI
OPWIMYHUX OCi0 3HAXOJUTh CBOI pEIIaMEHTAIII0
W y KpHMiHaJbHOMY 3akOHOIABCTBI JlaTBii. 30Kpema,
ct. 12 1 70-1 KpuminanpHoro 3akony Jlarsii (mami —
K3 Jlatgii) 3aaeknapoBaHo, 10 3a 3JI0YMHHE JIiSTHHS,
sike (i3myHa 0co0a BUMHWIA B IHTEpecax HOPUINIHOI
0CcO0M MPHUBATHOTO TIpaBa, Ha KOPUCThH Ii€i 0coOn abo
B pe3ysbTari 11 HeHaJeKHOro Harsiry abo KOHTPOIIIO,
BIMOBIMHY (i3MUHY OCOOY MNPUTATYIOTH JO KPHMi-
HaJIBHOT BIAMOBIAAILHOCTI, a MO0 OPHIUIHOT 0COOU

" Kitepxxnrka P., Knamwxnacka A. OTBETCTBEHHOCTb FOPUIMYCCKHX
qun B Ilonpme. Kpumunanuzanus xoppynimu: OTBETCTBEHHOCTh I0pH-
JOUYECKHX JINI 32 Koppymuuio. KoHpHCKanus HHCTPYMEHTOB H JOXO-
JIOB OT KOPPYNILHU. B3aumnas npagoseas nomowb 6 0enax, cEA3aHHbIX
¢ xoppynyueti. Matep. cemMHHapa Juis dkcrepT. cTpaH Boct. EBporisr
u Llentpansroii Asun (2628 mapra 2007 rona, . Anmarsl, Kazaxcran).
Anmats: OOCP-OBCE—-Coser EBponbsi—Ynpasrnenne OOH no Hapko-
THUKaM M MPECTYMHOCTH COBMECTHO ¢ ATEHTCTBOM 10 OOphOE C HKOHO-
MHYECKOH ¥ KOpPYHNIHOHHOH IpecTymHocThio PecryOmukn Kasaxcran,
2007. C. 24-28, 30-31. URL: https://www.oecd.org/corruption/acn/
resources/38951563.pdf (nara 3Beprenns: 07.06.2019).

8 [Iposoropos O.I1. 3ax0au KPUMiHAIBLHO-IIPABOBOTO XapakTepy 100
IOPUIMYHUX 0Ci0 SK IHCTHTYT KPHMIHAJIBHOTO IpaBa YKpaiHH : JucC. ...
KaH. opua. Hayk : 12.00.08. In-T nepx. i npasa iM. B.M. Kopenpkoro
HAH VYkpainu. Kuis, 2019. C. 62-63.
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MOXYTh 3aCTOCOBYBATHCS TiepeadaueHl UM 3aKOHOM
IHII MPUMYCOBI 3aX0/ BIUTUBY. /[0 TaKUX IHIIHX TPH-
MYCOBHX 3axOJliB BIUIMBY HaJie)KaTh: 1) JIKBiIaIis;
2) oOMexkeHHs TipaB; 3) KoH(picKaIlis MaliHa; 4) TpoIio-
Be crsraenHs (ct. 70-2 K3 Jlarsii)’.

HagiTh yxe Takuil MOBEPXOBHI TOPIBHSUIBHO-IIPA-
BOBHUI aHaJ3 3aKOHO/ABYOI periiaMeHTaIlili MpUMYCOo-
BHX 3aXO0J[IB KPUMIHAIBHO-TIPABOBOTO XapaKTepy 00
IOPUIMYHHUX OCI0 B OKpEMUX 3apyOiKHHX KpaiHax Jae
3MOTY CTBEpPKYBATH, II0 KOHCTPYKI(S FOPHIMIHOI
BiJINIOBIJTAJIBHOCTI FOPUAMYHUX OCI0 y KpUMIHAIBHOMY
3aKOHO/IaBCTBI YKpalHH HAJICKUTh came JI0 II€i OKpe-
MOi MOJIENI JIEP)KaBHOTO pearyBaHHs Ha HPOSBH 3J10-
YUHHHX TOCATaHb pUANYHUX 0ci0. [Tependadeni pos-
nimom XIV-1 3aranproi wactman KK VYkpainu 3axomn
KPUMIHAIBHO-IIPABOBOTO XapaKTepy II0A0 FOPHIAIHUX
0cCi0 3HaxXOIATh CBOIO peali3allilo caMe B MeXax Tak
3BaHOT KBa3iKPUMIHAIBHOI BIAMOBIAAIBLHOCTI. Y IOpH-
JUYHIN JTITepaTypi HUHI BiJICYTHI BU3HAYCHHS ITOHSTTS
Takoi BIJMOBITAIBHOCTI. AJle 3 ODISIy Ha Mpodiema-
THUKY KOHCTPYKII{ FOPUIMYHOI BiIIOBINATBHOCTI IOPH-
JUYHUX 0cCi0 B ii MOPIBHSUILHO-TIPABOBOMY AaCIICKTi,
Bi3bMEMO Ha ce0e CMUTUBICTH 3alPOTIOHYBATH Il KBa-
3IKPUMIHAJIBHO BIAMOBIAAIBHICTIO PO3YMITH TIepe-
bavyeni KK Ykpainu npumycoBi 00MeXeHHSI MAiHOBOTO
a00 opraHi3aIiifHO-TIPaBOBOTO XapakTepy MO0 FOpH-
JIUIHOT 0COOH, SKI Y pa3i BUNHEHHS (DI3UIHOIO 0COOO0I0
KPUMIHAJILHOTO TIPABOIIOPYIICHHS B iHTepecax Ta (a00)
BiJl IMEHI Takoi FOPUAMYHOI OCOOM  peai3yroThCs
B 00BHHYBAJIbHOMY BUPOKY CY/y TOPSI 13 OKapaHHIM
1 0CyZIOM T1 YIIOBHOB)KEHOI OCOOH.

Mu me moxemo noroautucs 3 O.B. [IpoBoTopoBum
1 0.B. [1aHueHKo, sIKi 3a3HAYAIOTh, 110, OCKLIBKH IPUMY-
COBI 3aX0JIi KPUMIHAJIBHO-TIPABOBOTO XapaKTepy 00
IOPUINYHOT 0COOM MOXKYTh OyTH 3acTOCOBaHi J0 Hel
TIJBKY MOPs] 3 (Pi3UIHUME 0co0amH, a He 3aMiCTh HUX,
HaI[lOHAJBHUAN THCTUTYT BIJIIOBIJAILHOCTI FOPUINIHUX
0ci0 3a cBOIMH O3HAKaMH € ITOAIOHUM 0 HaBEAEHOI Ha
MOYaTKy HAIIOTO JIOCHI/DKSHHS JPYroi MOjeNi peary-
BaHHS Ha 3JIOYMHHI TIPOSIBH IOPHIUYHUX 0Ci0 — KpUMi-
HAJILHOI BiAOBIAaIbHOCTI PopuauuHuXx 0ci6'®. Brasa-
Hi JJOKTPUHAIIbHI TOYKH 30py € CYMHIBHHMH 3 OIJISTY
Ha Te, M0 OOBHHYBAJIbHHM BHPOKOM Cyly HE MOXKHA
IOPUINYHY 0COOY BU3HATH BUHHOIO y BUMHEHHI KpUMi-
HallbHOTO mpaBonopyinenHs. FOpuauyna ocoba uepes
CBOIO TIPaBOBY NPUPOJY HE MOXKE OpraHiyHO BindyBa-
TH MOPAJILHOT'O aCeKTy OCYy K 000B’I3KOBOI 03HAKH
KpUMIHAIILHOI BIAMOBIAaIbHOCTI. BUCHOBOK TIpO TE, 1110
IOpUINYHA 0c00a HE 3a3HA€ JIEPKaBHOTO OCyny 0e3ro-

° VronoBHbiil 3akoH JlarBuu (C M3MEHEH., BHECEH. IO COCTOSH. Ha
21.04.2016 r.). FOpuduueckoe 6ropo Anexcanopa Xpynesa. URL: http://
www.alex-lawyer.lv/ugolovnijzakonlatviirus.pdf ~ (mara  3BepHeHHS:
17.06.2019).

TIposoropos O.I1. 3axoau KpUMiHAIBHO-IPABOBOIO XapaKTepy MI0/10
IOPUIHYHAX OCi0 SIK IHCTHTYT KPHMIHAJIBHOTO IpaBa YKpaiHH : JC. ...
KaHJ. ropua. Hayk : 12.00.08. In-T nepx. i npasa iMm. B.M. Koperpkoro
HAH Vkpainu. Kuis, 2019. C. 64-65; ITanuenko O.B. Kpuminanshe
MPOBA/KEHHS 1IOI0 IOPUANYHOI 0COOM : JHMC. ... KaH[. IOPHJ. HayK :
12.00.09. Hau. ropuj. yH-T iM. SI. Myaporo. Xapkis, 2018. C. 31-32.
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cepeanbo BurnmBae 1 3 monoxkenb KK 1 KIIK Vkpainu.
3okpema, y 4. 4 cr. 374 KIIK Ykpainu iinerscs He Ipo
1 ocyn, a JMIIe Ipo «PILIEHHS MPO 3aCTOCYBaHHS 0
FOPUINYHOT 0COOM 3aXO/iB KPUMIHAILHO-TIPABOBOTO
xapakrepy»!!.

[Ilo cTocyeTbCcsi MOPIBHSUIBHO-IIPABOBOTO aHAII3Y
3BUIBHEHHS FOPHIUYHOT 0COOM BiJl KBa31KPUMIiHAIBHOT
BIJIMOBIIAJIBHOCTI (3aCTOCYBaHHS 3aXOJliB KpHUMiHAIIb-
HO-TIPABOBOTO XapakTepy) y 3B’S3Ky 13 3aKiHYEHHSM
CTPOKIB JJABHOCTI, TO XOTLIOCA O 3a3HAYMTH, 1110 TOi0-
HE 3BUIBHEHHS perlIaMeHTOBaHE Y 3aKOHOaBCTBI JIaTBii
1 PecniyOniku Ionbmia. Tak, 3rigxo 3i ct. 70-9 K3 Jlar-
Bii CTPOK IaBHOCTI Y MPOBAKCHHI PO 3aCTOCYBAHHS
MIPUMYCOBOTO 3aXO/y BIUTUBY OOUHCITIOETHCS 3 JHS BUH-
HEHHS 3JI0YMHHOTO JisIHHS JI0 MOMEHTY TOBIIOMJICHHS
FOPHIMYHII 0c001 PO MOYATOK MPOBAKEHHS PO 3aCTO-
CYBaHHS ITPUMYCOBOTO 3aXOy BIUIMBY 3 JOTPUMAaHHSIM
BCTaHOBJICHUX MyHKTaMH 2-6 4. 1 ¢T. 56 1 cT. 57 1poro
3aKOHY CTpOKiB. Bupok abo mpuimc mpokypopa Impo
3aCTOCYBaHHS MPUMYCOBOTO 3aXOAy BIUIMBY HE IIiIUIS-
rae BUKOHAHHIO, SKIO 3 JHS HAOpaHHS HUM 3aKOHHOT
CHJIM MUHYJIO I’ SITh POKiB'2,

V cr. 14 Axra Bixg 28.10.2002 3a3nadeHo, mo Taxi
BHJM KPUMIHAIBHUX 3axojiB, sK mTpad, KoHpicka-
uist, 3a00poHa abo MmyOyiyHEe OrOJNOIICHHS BHPOKY, HE
MOXYTh OyTH 3aCTOCOBaHI JI0 KOJICKTUBHOTO YTBOPCHHS
(ropuaruHOi 0cobun) depe3 10 pokiB miciisi BUHECEHHS
pIlICHHS, 3a3HAYEHOT0 B CT. 4 IBOTO 3aKOHOJABUOTO
akta (cT. 4 Axra Bix 28.10.2002 3akpiIuItO€e MOJI0KEH-
HSI, 3T1THO 3 SKUM KOJEKTUBHE YTBOPEHHS HECe BiaIO-
BiJIANIBHICTh TUTBKU TOJi, KOJIM BUMHEHHS 3JI04MHY a00
(hiHAHCOBOTO 3JI0YUHY (PI3UYHOI0 0COOO0I0, 3a3HAYCHOIO
y crarti 3 Axra Bix 28.10.2002, miaTBeppkeHe HaJICK-
HUM OOBMHYBAJIBHHM CYJIOBHUM PDIIICHHSM, PILICHHSIM
PO YMOBHE MPHUITUHEHHS CYJOBOTO PO3IVISALY, PillICH-
HAM TpO JOOPOBIIbHE MPUHHSITTSA BiIIMOBINATBHOCTI
a00 pIMICHHSM PO TPHUINHUHEHHS CYIOBOTO PO3IISAY
3 MIPUYHHMY, [0 BUKIIOYAE€ KPUMIHABHE MEPECITiTyBaH-
Hs BUKOHaBIs). KpiM Toro, BimoBiHO 0 cT. 15 Akra

! HaykoBo-npakTuuHuii komeHtrap KpuminansHoro xogekcy Yipainu /
3a pen. M.I. Mensnuka, M.1. XaBpontoka. 10-te Buz., mepepoOi. Ta Jo1m.
Kuis : BJ] «lakop», 2018. C. 296.

12 VrosnoBHblil 3akoH JlaTBuM (C W3MEHEH., BHECCH. [O COCTOSIH. Ha
21.04.2016 r.). FOpuouuecroe 6i1opo Anexcanopa Xpynesa. URL: http:/
www.alex-lawyer.lv/ugolovnijzakonlatviirus.pdf =~ (mara  3BepHeHH:
27.06.2019).
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Bix 28.10.2002 Taki BUAM KPUMIHAIBHHUX 3aXOMIB, SIK
mrpad, KoHpickaris, 3a00poHa abo MmyOJIiYHe Orojo-
IIICHHST BUPOKY, HE MOXYTh OyTH 3aCTOCOBaHI JI0 KOJICK-
THBHOTO yTBOpeHHsI yepe3 10 pokiB micis 0CTaTOuHOTo
HaOyTTsI YUHHOCTI PIIICHHS, 3T1/{HO 3 IKUM KOJICKTHBHE
YTBOPEHHsI HECE BIMOBIAATIbHICTh 32 BUMHECHHS 3a00-
POHEHOTO KapaHoro JistHHS".

BucnoBkn

Ha mincraBi BUINEBUKIAACHOTO 3a3HAYAMO, IO
MOJIeJIb  FOPUJUYHOI  BiJMIOBIAILHOCTI  FOPUIUIHHUX
oci06 B yKkpalHCbKOMY KpHUMIHAJIbHOMY 3aKOHOJABCTBI
0a3yeTbcsl Ha MPUHLUIT BUHHOI KpUMiHAJIBHOI BiImo-
BIJIaJIbHOCTI BUKJIIOYHO (hi3MUHOT 0COOM 3a BUMHEHHS
KPUMIHAJIBHOTO TPABOMOPYLIEHHs. Y pasi ) BYMHEH-
HS KPUMIHAJIBHOTO NPaBONOpPYyIIEHHS (i3UYHOI0 0CO-
0oro B iHTepecax Ta (abo) BiJ iMEHi IOPUAUYHOT 0COOU
nopsiy i3 (Gi3sHUHOI0 0CO00I0 IOPUANYHA 0C00a 3a3HAE
KBa3IKpUMIHAJIBHOI BigHOBigambHOCTL. L1 Momens
TaKOX BJACTHBA KPUMiHAJIBHOMY 3aKOHOAABCTBY Jlar-
Bii 1 PecmyOmixu Ilombmia. Ilig kBasikpuMmiHAIBHOIO
BI/IMTOBINANBHICTIO HAJEXHUTh PO3YMITH mependadeHi
KK VYkpaiau npumMycoBi oOMeXeHHs MaifHOBOTO abo
OpTraHi3amiifHO-IIPaBOBOTO XapaKTEPy MIOA0 IOPUIUMIHOT
ocobu, siKi y pa3i BUNHEHHS (Hi3UUHOI0 0COO0I0 KPHMi-
HAJIBHOTO TIPABOIMOPYIIEHHs B iHTepecax Ta (abo) Bij
iMEHI Takoi IOPHINYHOI 0COOM peai3yloThesi B 0OBH-
HYBaJIbHOMY BHPOKY CyIy TOPs i3 HOKapaHHIM 1 OCy-
JIOM ii yIIOBHOBa)XEHOT 0COOH. Y KPUMiHAIBHOMY 3aKO-
HOMABCTBI 3apyOiXHHX KpalHNW TaKOX 3HAXOAATH CBOIO
periiaMeHTaIli0 1 HOPMH, IO BTUTIOIOTH Y €001 MOX-
JMBI MOJENi 3BUILHEHHS IOPUINYHOI 0cOOM BiJI 1OpH-
IUYHOI BigmosigansHOCTI. HallOUIpr HAOMMIKEHUM 10
3BUIBHEHHS IOPUINYHOT OCOOM BiJ] 3aCTOCYBaHHS 3aX0-
JIiB KPUMIHAJIBHO-IIPABOBOTO XapakTepy Ha IIiJICTaBi
cT. 96-5 KK Vkpainu € 3BUIBHEHHS FOPUIMYHOI 0COOU
BiJl KBa31IKpUMIHAIBHOT BIJIOBIAIILHOCTI Y 3B S3KY 13
3aKIHYCHHSIM CTPOKIB JIAaBHOCTI, 3aKpIIUICHE Y KPHMi-
HabHOMY 3akoHomaBcTBi JlatBii (cT. 70-1 K3 Jlatsii)
i PecrryOuikm [Tosema (ct. 141 15 Akra Bix 28.10.2002).

13 Kitepkunka P., Knamwkuneska A. Bkazana npans. C. 31; Kpuka-
HoBckuii H. B. OcBoOojkIieHHE IOPHINYECKOTO JINNA OT HPHMEHCHUS
Mep YrOJIOBHO-IIPABOBOTO XapakTepa B CBA3M C OKOHYAHHEM CPOKOB
ITABHOCTHU: CPAaBHHUTEIBHO-NPaBOBOil ananus3. LEGEA SI VIATA. 2017.
Nr. 12/2 (312). C. 100-105.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE



Litun Oleg Legal and organizational problems of search for missing children in Ukraine

Legal and organizational problems of search for missing children in Ukraine

Litun Oleg

Deputy Chief of Criminal Police Section

of the Dniprovskyy Police Department of the Main Department
of National Police in Dnipropetrovsk region, Ukraine

This article deals with analysis of legal and organizational problems of search for missing children in Ukraine.

As a result of generalization of the author’s operational experience of work in criminal police units (criminal
investigation) of the National Police of Ukraine and criminal police units in cases of children and results of investigative
work of operational and investigative units of the National Police of Ukraine, as well as scientific developments of scientists,
the author has analyzed modern legal and organizational problems of the search for missing children in Ukraine.

The study of these issues allowed the author to identify among the legal problems of the search for missing
children the following ones: 1) the lack of timely legislative and rule-making initiative regarding the regulation
of investigative matters in general and certain aspects of this work in relation to the search for missing children,
in particular; 2) the lack of legal regulation of crimes of violent disappearance of people, as well as a single
legislative definition of terms that would agree, for example, such as: “search”, “minor”, “child”, “juvenile”,
“unknown disappearance”, “unknown absence”, “violent disappearance”, “unknown disappearance in criminal
circumstances”, etc.; 3) regulatory non-regulation of interaction between national police units, in particular: criminal
police operational officers, juvenile prevention inspectors, patrol police and investigators, as well as prosecutors,
courts, civic and volunteer organizations and individuals, and in the search for missing children.

Experience in management positions and analysis of law enforcement practice allowed the author to identify
organizational problems in the search for missing children, in particular: 1) the absence of a single government
information and search database “Search”, which would integrate information about the persons on the wanted
list and are in a helpless state, unrecognized corpses, etc.; 2) passivity of implementation of the Memorandum
of Cooperation between the National Police and the Kyivstar mobile operator, which envisages the creation
of an information service on the search for missing children in the framework of the project “Search for children”
and the hot line 116-000; 3) insufficient staffing: a) staffing of police officers in the search units for missing children;
b) qualified police officers (who have knowledge and skills in dealing with children, can use the latest technologies
to search them (monitoring the Internet, social networks, etc.); 4) lack of high-tech protection against dangerous
games for children on social networks (“Disappear for 24 Hours”, “Quiet House”, “Blue Whale™).

The author has emphasized that these problems are not exhaustive and require further study.

IIpaBogi Ta opranizaniiini npodiemMu po3myKy aiTeii, siki SHUKIU 6e3BicTH, B YKpaiHi

Jimyn Onez Onezosuu
3ACTYNHUK HAYATIbHUKA GIO0INY KPUMIHANbHOL RONIYiT
Jninpoecvkoeo 6iodiny noniyii I'VHII y J{ninponemposcwokii oonacmi, Ykpaina

Beryn

3axXuCT MpaB Ta CBOOON JFOJMHHU 1 TPOMAJSTHHHA
y CBITOBOMY CIIIBTOBApPHUCTBI BH3HAIOTHCSI NPIOPUTET-
HUM HampsiMOM pPO30YIOBH CYYacHOI IEMOKPaTHIHOI
nepxasu. Opranizanis O0’eqnanux Hariii y 3aranbHii
JIeKJIapallil npas JTIOMUHN' BU3HAYMIIA, IO JITH MalOTh
MPaBO Ha 0COOJIMBE MIKJIyBAHHSI 1 JOTIOMOTY?,

PazoM i3 TuM B YkpaiHu AiTu € HaliO1Ib111 BPa3IUBOIO
COIIATHOIO KATEropicro HACENCHHS YHACHIIOK CydJac-
HHUX KPU30BHUX COI[iabHO-€KOHOMIYHUX® Ta MOJITHIHUX
MPOIIECIB, SKi 3YMOBWJIM JECTaOLII3aIli0 CYCHiIbCTBA

! 3arampHa fexiapauis mpaB gromgumEd Bim 10.12.1948 p. URL:
https://zakon.rada.gov.ua/laws/show/995 015.

? KouBeHuis mnpo mnpasa auturum Big 20.11.1989 p. URL:
https://zakon.rada.gov.ua/laws/show/995 021.

3B Vkpaini BOpOBa/KYHOTh IHHOBAI[ilHI MiJIXOAM [0 MOIIYKY 3HH-
kmux  giteid.  URL:  https:/mvs.gov.ua/ua/news/9643 V_ Ukraini
vprovadzhuyut innovaciyni_pidhodi_do poshuku zniklih ditey
FOTO.htm.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE

B yCiX cdepax KHUTTSI, y TOMy YUCI H TCHICHIIO 10
YCKJIQJIHCHHS KPUMIHOTEHHOI CUTYyallii B IepKaBi.

HeraruBHi HAaCIAKA MO3HAYMINACS  301IBIIEH-
HSIM YHCEIBHOCTI Maji03a0e3leueHnX CiMe 1 CiMeH,
SKI ONMHWINCS B CKJIAQTHHUX JKUTTEBUX OOCTaBHHAX,
BTPATOIO TIOBard 70 OCHOBHMX COIUAJIHUX 1 MOpaJb-
HUX LIHHOCTEH, TOTANbHUM HOIIMPEHHSIM HapKOMaHil
i ankorosizMy, MOOYTOBHMMH KOH(IIKTAaMH Y POAMHAX
Ta HACHJIBCTBOM /O HEIOBHONITHIX, Pe3yJIbTaTOM YOTO
€ CaMOBIJIbHE 3aJUIICHHS JIThbMU CiMEH, HaBYaJILHO-BH-
XOBHHX 3aKJIaJiB, CIEIiaJIbHUX YCTaHOB JUIs JIiTEH,
a TAaKOX 3POCTaHHAM JTUTSUOi OE370TISIIHOCTI Ta Oe3-
HPUTYABHOCTI, SIKi CYHIPOBOUKYIOTHCSI BUCOKUMHU PU3H-
KaMW BYMHEHHS CTOCOBHO JIITEH Ta 3a IXHHOIO y4acTHO
TSOKKUX 1 0COOIMBO TSKKUX 3JIOUHHIB.

3a3HaucHi 0OCTaBUHM y CBOIM CYKyIHOCTI BIUTHHY-
M Ha 30UTBIIEHHS KiTBKOCTI O€3BICHOTO 3HMKHCHHS
niTeit B YkpaiHi, Ipo 110 B aHATITHIHOMY 3BiTi 32 MUHY-
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Ui pik 3a3Haumia €Bporneiicbka deneparis “Missing
Children Europe”. 30kpema, Bka3yeThcs, 0 B YKpaiHi
y 2018 p. 3adikcoBano Oinpime 11 THC. TOBIOMIICHB
PO 3HHMKHEHHs JiTel. He3Bakaroun Ha Te, 1m0 edek-
THUBHICTh PO3NIYKY JITEH MPOTATOM HAHOIMKIOTO Yacy
no6u cranoBuna 90%, 55 niteit (3a 2018 p.) 10 1BOTO
Yacy 3aJHIIAITHCS Y PO3IIYKY®.

3a3HayeHe CBIIYMTH MPO BIJICYTHICTH CUCTEMH Ipa-
BOBHUX 1 OpraHi3allifHAX 3aXOiiB MPOTUIIl Oe3BICHOMY
3HHKHCHHIO JITEH, 10 3HAYHOK MIpOI0 BIUIMBAE Ha
BIJICYTHICTh BIJITIOBITHMX METOJMK PO3IIYKY OCTaHHIX.
Jlo 1bOTro K CIIiJ TOJaTH, IO i O0e3BiCHE 3HHUKHEHHS
JITeH y HU3I BHIAAKIB MAaCKyHOTBCS TSDKKI Ta OCO-
ONMMBO TSDKKI 3JIOYMHHM (BOWBCTBO, TOPTIBJISA JIFOIBMH,
HACHWJIHHHUIIPKE 3HUKHEHHS, CKCIUTyaTamis TiTeH, BUKO-
pPHUCTaHHS MaJONITHBOI AUTHHHU U 3aHITTS KeOpall-
TBOM, HACHUJIbHHIIBKE JIOHOPCTBO T4 iH.).

VY 3B’A3Ky 3 BUKJIAJICHUM TPIOPUTETHUM € JOCIHIi-
JOKECHHSI IPABOBHX 1 OPTaHi3aIiiHNX MPOOIeM PO3IIYKY
JUTEH, IK1 3HUKIIA O€3BICTH, 3 ITOAAJIBIIOI0 MOKIIMBICTIO
PO3pOOUTH HAYKOBO OOIPYHTOBaHI peKOMEH Al 1010
iX BUpIIIEHHS, a TaKOX 3 MOAAIBIIOI MEPCIEKTUBOIO
BIIPOBA/DKEHHSA IIMX PEKOMEHIANId y IpaBOBE IIOJIE
Y IPaKTUYHY JISUTBHICTH TIPABOOXOPOHHHUX OPTaHiB.

3 omIsily Ha BUKJIQJICHE METOI0 W€l cTaTTi € Joci-
JOKCHHSI IIPABOBHX Ta OPTaHi3aliiHUX TMPOOIeM po3IIy-
Ky JiTeH, sIKi 3HUKIIU Oe3BiCTH, B YKpaiHi Ta BU3HAYCH-
HS IIJISIXIB TX BUPIIICHHS.

Buxnan ocHoBHOro Martepianiy

Hespaxkatroun Ha partudikamiro YKpaiHOIW 3HAYHOI
KUTBKOCTI MIXKHAPOJHHUX YTOJ MO0 MIKHAPOIHO-TIPa-
BOBOTO 3aXKCTy OCI0 BiJl 3HMKHEHb Ta 3aXHCTy IpaB
JUTEH, TPOTSIrOM TPUBAJOrO 4Yacy B JICpP)KaBi CIIOCTe-
piraeTbcsi Kpu3a 3aKOHOTBOPYOTO 1 HOPMOTBOPUOTO
nporecy. CyyacHa MpakTHKa MPaBOBOTO 3a0e3IeUCH-
HS PO3MIYKY JITEH, SIKI 3HUKJIH O€3BICTH, 31€0LIBIIOTO
CTIPSIMOBaHA Ha CHTYaTWBHE BUKOHAHHS MIKHAPOTHHX
3000B’513aHb, SKI B3sUIa Ha ce0e JiepKaBa i3 ITiJIICcaH-
HSIM BIJIOBITHUX MI>)KHAPOJIHUX MIPABOBUX aKTIB.

I3 npuenHanHsIM Ykpainu 10 MikHapoIHOT KOHBEH-
IIisT IIPO 3aXMCT YCiX 0Ci0 BiJl HACHJIBHUIILKAX 3HUKHEHD
y 2015 poui® ykazom [pe3uaenta Yipainu me y 2015 p.
OyJ1a 3aTBepkeHa HarioHanbHa cTpareris y cdepi mpas
JIIOMHY, B SIKIH CTPATETIYHOI0 METOK 3aXHCTy IpaBa
Ha CBOOOIy Ta OCOOHMCTY HEJIOTOPKaHHICTh Iependa-
Ya€eThCsl CTBOPEHHS BINIMOBIIHOT e(DEeKTUBHOI CHCTEMHU
PO3CITiyBaHHS 3JI04MHIB HACHIIBHUIIBKOTO 3HUKHEHHSI®.

4Kypuo 1. B Ykpaini 30inb11y€eThest KUTbKICTh 3HUKINX Ge3BiCTH AiTel:
mo noTpibHo pobutH Uit omeparuBHoro mouryky. URL: https://tsn.ua/
ukrayina/v-ukrayini-zbilshuyetsya-kilkist-zniklih-bezvisti-ditey-scho-
potribno-robiti-dlya-operativnogo-poshuku-1355730.html.

’Tlpo npuenananss Ykpainu 10 MixkHapogHOT KOHBEHIIIT PO 3aXHCT yCix
oci0 BiJl HACHJIBHUIIBKUX 3HUKHEHb : 3akoH Ykpainu Big 17.06.2015 p.
Ne 525-VIIIL. URL: https://zakon.rada.gov.ua/laws/show/525-19#n2.

® Harionasnena crparerist y cdepi mpas moauau : Yka3 [IpesnneHra
Vipainu Big 25.08.2015 p. Ne 501/2015. URL: https://zakon.rada.gov.ua/
laws/show/501/2015.
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VY 2016 p. mig erimoro MiHicTepcTBa FOCTHINT YKpaiHu
OyB po3pobieHnid 3akoHONPOEKT «IIpo momepepkeHHs
3HUKHCHHS JIFOJICH Ta CIPHUSHHS B PO3IIYKY O€3BICHO
3HHKJIAX 0Ci0», SIKHI 3a OIIHKOK yIpaBiiHHSI Bepxos-
Horo komicapa Opranizanii O6’enqnanux Hariii 3 nmpas
JFOAMHKA TOTpeOyBaB IMOAANBIIOrO OOMPAIFOBAHHS .
Lle#t mpoekT 3aKOHY TaK i He OyJI0 IPUKAHSTO.

[Ipo HeraTuBHI TEHJAEHIIT MPABOBOTO 3a0€3IIEUCHHS
pO3IIYKYy OCi0 CBiUaTh HEOIHOPA30BI pEKOMEH Al
PoGovoi rpynmu OOH 3 nuTaHh HACHIIBHHUIIBKUX a00
HenoOpoBuTbHEX 3HUKHeHh (UNWGEID) 10 Vkpa-
iHn. 3a pesymsratamu podotn UNWGEID B Vkpai-
Hi 11-20 gepBnst 2018 p. 3acTynHuK TonoBu Tae-YHr
baiik 3a3Ha4MB, 110 BiJICYTHICTH MPAaBOBOTO BPETYIIIO-
BaHHS 3JOYMHIB HACWIBHUIIPKOTO 3HUKHEHHS, IIOJi-
THYHOT BOJII JI0 PO3CIiyBaHbh TaKHX CIPaB — OCHOBHI
poOJIeMH, SKi Mae BUPINIMTH YKpaiHa JJis TOTo, Moo
MTOKPAIIUTH CUTYAIIII0 3 HACHIBHUIIEKIMHU Ta HeloOpo-
BIJIBHUMHY 3HUKHEHHsME B kpaini (20 gepsas 2018 p.)8.
11.09.2019 y BucTymi neneramnii YKpaiHu mmij 4ac iHTe-
pakTHBHOTO Jianory 3 PoOoduoro rpymorw 3 mHTaHb
HACWJILHUIIPKUX 3HUKHEHb y Xxomi 42-1 cecii Pamm
OOH 3 mpaB JIOJMHU 3a3HAYAETHCS, 110 HUHI YKpaiHa
BJKHBAE€ 3axXOiB I0J0 BIOCKOHAJIEHHS HAllilOHAJIBbHO-
TO 3aKOHOIABCTBA, CIIPSIMOBAHOTO Ha 3aXUCT 3HUKIIUX
a00 3HUKINX Oe3BicTH oci0. [Topsn i3 3akoHOM YKpa-
ian «[Ipo mpaBoBwmii cTaryc oci0, 3HHKIUX OE3BICTH»
VYpsn y tpaai 2019 p. 3aTBepAMB MeXaHI3M BHILIATH
CepeHBOTr0 3apo0iTKy 0co0aM, SKi 3HHMKIW T Yac
BHKOHAHHS BIMCBKOBHMX 000B’s3kiB’. Cij 3a3Ha4YMTH,
0 3aKOHOJIABYI 1HIIIaTHBH, IMO-TIEpIIe, HE BIJIIOBIIa-
I0Th CBO€YACHOCTI, MO-JpYre, 3/eOUTBIIOT0 0IHOOOKO
PETYJIIOITh TPoOIIeMH OE3BICHOTO 3HWUKHEHHS JItojien
(cTocyroThCs 0CI0, SIKI HE3aKOHHO YTPUMYIOTBCS, VB’ SI3-
HeH1 a00 B3ATI B 3apyYHUKH Ha TUMYACOBO OKYITOBAHHUX
TEepUTOPIAX YKpalHH Ta 3a 11 MeKaMH).

Pa3zom 13 THM criocTepiraeThes 1 BiZICYTHICTD CBO€E-
YaCHOT HOPMOTBOPYOI iHIIIaTHBH 3 OOKY ITPaBOOXOPOH-
HUX OPTaHiB IIOJ0 YAOCKOHAJCHHS PO3IIYKOBOI PO0O-
td. Tak, BiamoBimHO n0 Crparerii po3BUTKY OpraHiB
cucteMr MiHicTepcTBa BHYTPIIIHIX CIpaB Ha TEpioj
mo 2020 poky (mami — Crparterisi) mnepeadadaeTbes,
IO TIOJIOJIAHHS BUKJIMKIB Y cdepi MPOTUIIT 3IIOUHHHO-
CTI 3I1MCHIOBaTIMETHCS y TAKMX HampsMax, sK: yo-
CKOHAJICHHSI OpTaHi3alliifHAX 1 TPaBOBUX OCHOB JIJIS

7 JIoknam o CUTyalluH ¢ IpaBaMu yeioBeka B Ykpaune 16 ¢es. — 15 mas
2016 . Yipasnenue BepxoBaoro komuccapa Opranusanun O0beIHHEH-
Heix Haumit mo mpasam uemoBeka. URL: https://www.ohchr.org/
layouts/15/WopiFrame.aspx?sourcedoc=/Documents/Countries/UA/
Ukraine 14th. HRMMU Report RUSSIAN.pdf&action=default&Defa
ultltemOpen=1.

837104MHI HACUIILHUIBKOTO 3HUKHEHHSI MaroTh OyTH BHeceHi 10 Kpumi-
HaJBHOTO KofieKey Ykpainu — pexomenaanii Pooouoi rpymn OOH. URL:
http://uacrisis.org/ua/67608-nasylnytske-znyknenia-oon.

? Clustered interactive dialogue with the Working Group on Enforced
and Involuntary Disappearances Intervention by Ukraine (State
concerned). 42nd session of the Human Rights Council (Geneva,
September 11, 2019). URL: https://geneva.mfa.gov.ua/ua/press-center/
publications/6976-vistup-delegaciji-ukrajini-pid-chasinteraktivnogo-
dialogu-z-robochoju-grupoju-z-pitany-nasilynicykih-znikneny-u-khodi-
42-ji-sesiji-radi-oon-z-prav-lyudini-movoju-originalu.
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MTOCHIICHHSI OOpOTHOM 3 OPTaHi30BAHOI 3JIOYHHHICTIO
Ta MPOTHIi TOPTIBII JIFOIBMH, JOMAITHHOMY Ta TCH-
JICPHO 3YMOBJICHOMY HACHIIBCTBY, HapKO3JIOYHMHHOCTI
Ta KiOep3IIOYMHHOCTI; PO3BUTOK CHUCTEMH IOBEHAIIb-
HOT MPEBEHIIIT y MeXaX KOMIIETEHIlii OpraHiB CUCTEMH
MBC". Pazom i3 Tum [Tinan 3axomis 3 pearizamii Ctpare-
rii (nami — [Tnan 3axoniB), sika ependavae peajibHi Kpo-
KH 13 BIIOCKOHAJICHHSI TPOTHIiT O€3BICHOMY 3HUKHEHHIO
niteit, 3arBepmkernii aume 21.08.2019 p.!!. Biamosi-
JTAJTBHICTh 32 BUKOHAHHS 3aXO0/IiB 13 BIIOCKOHAJICHHS PO3-
YKy JiTeH, sIKi 3HUKJIH Oe3BICTH, 3/1€OLTBIIIOTO MTOKIIA-
JaeThess Ha HarioHadbHY TOMIIII0, 30KpeMa: BXKHTTS
3aXOJIiB JUIS CTBOPCHHS OE3IEYHOTO CEepeIOBUINA IS
JUTEH, opraHizalii NpeBeHTUBHOI POOOTH 3 HUMH; PO3-
BHUTOK 3arajbHOI €BPOIEHCHKOT «Trapsvoi JiHIDY 3HH-
kimux qitert «116-000» B YkpaiHi 3 ypaxyBaHHSIM I10JI0-
»keHb BuMor J{upekrusu €C 2009/136; 3anpoBauKeHHS
METOJIMK FOBEHAJIBHOT NMPEBCHINT B MEKaX KOMIICTEHITT
opraniB cuctemu MBC; peai3ariist MJOTHOTO POEKTY
O/I0 3alPOBADKCHHS THCTHTYTY MIKIIBHUX o(imepiB
morimii'?. TIpore ITpoext posmopsmkents KMY «IIpo
cxBajieHHss Ctparterii po3BuTKy HarmioHabHOT TOMIIT
Ha repiox 10 2023 poxy», KU BUHECEHO Ha TpOMaJl-
ceke obrosopennst 12.04.2019 p., moci He cxBaseHO'",
JIe TTepe10avaroThCs 3a3HaueHl KPOKH.

Kpim Toro, BiiIim (CEKTOPH) FOBEHAIILHOI MPEBEH-
1ii, siki pyHKIioHy0Th 3 2015 p. y cTpykrypi Jlemapra-
MEHTY TIPEBEHTHBHOT JisTbHOCTI HarioHanbHOT Mol
VYkpainu, 10 3aTBep/pKeHHS [HCTpyKIii 3 opraHizarii
pOoOOTH MiIPO3/1ITIB FOBEHAIBLHOT TipeBeHIIiT Harionans-
woi mominii Yipaiau Big 19.12.2017 Ne 1044 smyrmeni
Oynu kepyBatucsl [HCTpyKIiero 3 oprasizarii poOOTH
MPO3IUTIB KpUMIHAIBHOT MUTIIIT y cripaBax JiTed Bij
19.12.2012 p. Ne 1176, sika BTpaTuia YHHHICTH JIHIIC
12.06.2018 p.", mo cBiguuTh PO OE3CHCTEMHICTH
pedopM Ta HU3BKY IISJIBHICTH 3 HOPMATHBHOTO 3a0€3-
MICYCHHSL.

Cijt TaKOXK 3a3HAYMTH, IO [HCTPYKITisS 3 opraHizarii
PO3IIYyKy OOBHHYBAYCHHUX, IMiJICYTHUX, OCI0, SKi YXUIIsI-
FOTBCS BiJ BiIOyBaHHS KPUMIHAJIBHOTO TIOKapaHHS,

10 Crparerist po3BuTKy opratis cuctemu MiHicTepcTBa BHYTPIIIHIX
crpaB Ha 1iepion 1o 2020 poky : Posmopsmxenns Kabinery MinicTpis
Vipainu Big 15.112017 p. Ne 1023-p. URL: https://zakon.rada.gov.ua/
laws/show/1023-2017-p.

' Tlpo 3aTBep/yKeHHsT IUIaHy 3axofiB 3 peamizauii Crparerii pos-
BUTKY OpraHiB cucTeMu MiHicTepcTBa BHYTPIIIHIX CIpaB Ha Hepiox
1o 2020 poky : posnopsypkeHHs Kabinery MinictpiB Ykpainu Bin
21.08.2019 p. Ne 693-p. URL: http://search.ligazakon.ua/l _doc2.nsf/
link1/KR190693 .html.

12Tam camo.

3 TIpo cxsanenns Crparerii po3sutky HauionanbHoi mnomiii Ha
nepion 1o 2023 poxy : mpoekt posnopsyvkeHHs Kabinery MinicTpis
Vipainn. URL:  https://www.npu.gov.ua/assets/userfiles/files/proekt-
npa/2019.04.08 Strategiya NPU do 2023.pdf.

4 TIpo 3arBepmkenns I[HeTpykuii 3 oprauizauii poGOTH migpo3ainis
10BeHaNIbHOI npeBeHnii HamionansHoi mominii Ykpainn : Hakaz MBC
Bix 19.12.2017 p. Ne 1044. URL: https://zakon.rada.gov.ua/laws/show/
z0686-18.

15 I1po 3arBepmienHs [HCTPYKIi 3 opraHisaiii poOOTH miaAPO3aLTiB KpH-
MiHaIBHOI Mimnil y cmpaBax pgiteif : Hakaz MinicTepcTBa BHYTpIIIHIX
crpaB Ykpaiuu Bix 19.12.2012 p. Ne 1176. URL: https://zakon.rada.gov.ua/
laws/show/z0121-13.
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0e3BICHO 3HHMKIIUX OCI0 Ta BCTAHOBIICHHS 0COOU HEBITi-
3HAaHWX TPYIIB 3aTBepkeHa e y 2005 i HaBiTh 3 ypa-
XyBaHHSIM YHCJICHHUX 3MiH 1 JIOMIOBHEHb BTPATHJIA CBOIO
aKTyaJbHICTh. Ha Halm momisii, HUHI Ha3pijia HarajbHa
norpeda y HEeBIKIaTHOMY MPUHHSATTI HOBOTO SIKICHOTO
HOPMATHUBHO-TIPABOBOTO aKTa, SIKHH Mae BiAMOBIAATH
CYy4aCHHMM BHMOTaM IPaBO3aCTOCOBHOI AISUTbHOCTI.

Pa3oMm i3 THM BUHHKA€E YNMAJIO IUTAHb, [TOB’SI3aHUX
13 KOpEJISIi€0 HOPM HAI[lOHAJIBHOTO 3aKOHOIABCTBA,
a TaKOX MDKHApPOJHHX HOPMATHBHO-IIPABOBUX AaKTiB,
CTOPOHOIO MIMUCAHHS SIKUX € YKpaiHa, y cdepi nIpoTu-
il 0e3BiCHOrO 3HUKHEHHs AiTedl. OMHUM 13 KIIOUOBUX
MOJIOKEHbh MDKHApPOJHOI KOHBEHINT MPO 3aXUCT YCiX
0cCi0 BiJ HACHIBHHUIIBKHX 3HUKHEHB 2006 p. € 3000B -
3aHHS JIepKaB-y49acHHUIlb MO0 KBaTi(ikarii 3JI04uHY
HACHITBHUIIBPKOTO 3HUKHEHHS B HAIlIOHAIILHOMY KPUMi-
HaJBHOMY TpaBi. JI0 OCHOBHUX peKOMEHIAIH MI0I0
BKJIFOUCHHS CKJIajly BKA3aHOTO 3JI0YMHY B HAIliOHAJb-
HE 3aKOHOJIABCTBO HAJICKHUTH 3aKPIIUICHHSI HA 3aKOHO-
JIABYOMY DIBHI LIMPOKOTO MOHSTTS GKEPTBay», SKe Mae
BKITFOYATH OyNb-SIKUX 0Ci0, SIKHM 3aBJaHO IIIKOJy BHAC-
JIOK aKTy HACHJIBHHUIIBKOTO 3HUKHEHHs'°. Tak, Bimmo-
BiJtHO 710 3akoHy Ykpainu «IIpo rnpaBoBuii craryc ocio,
3HHKJIMX Oe3BicTH» KpuMiHampbHHNA Komekc YKpaiHu
JIONIOBHEHO CT. 146! «HacwmibHHLEKE 3HUKHEHHS»',
MIPOTE 3aKPIIJICHHS HAa 3aKOHOJABYOMY PIBHI IIUPOKOTO
TIOHATTS «KEePTBa» HE BiIOyIIOCs.

Buaethes, 1110 BBEJACHHS 10 TPABOBOTO TOJISI HOBHX
TEPMIHIB «HACWJIBHUIIbKE 3HUKHEHHS», <OKEPTBa» Ta iH.
JI0/IaCTh HOBUI BHUTOK HAyKOBHX JHCKYCIH, SIKI MpoTs-
rOM TPHUBAJIOIO Yacy BEJHCS 3 MPUBOLY BHU3HAYCHHS
OKPEMHUX TEPMIHIB, 0 CTOCYIOThCS PO3IIYKOBOT POOO-
TH OPaBOOXOPOHHHX OpPTraHiB, 30KpeMa: «PO3IIyK»,
«TIOTIIYK», «MAJIOTITHIN», «IUTHHAY, «HETIOBHOITHINY,
«0Oe3BiCHEe 3HUKHEHHSI 0co0M», «0e3BiCHA BIJICYTHICTh
0co0m», «Oe3BiCHE 3HUKHEHHS 32 KpUMIHAJIBHUX 00cTa-
BUH» Ta iH. Tak, y FOpUANYHIN TiTeparypi HeMae € TUHO-
TO TEPMIHOJIOTIYHOTO MIIXOy JO BH3HAYCHHS ITOHSTTS
«pO3IIyK». 30KpeMa, BKWUBAKOTHCS TaKl TEPMIiHH, SIK
«po3IIyKoBa poboTan's, «posirykoBa MisTBHICTE»'?,
«po3mrykoBe mpaBo»*’ Ta iH.

HesBaxaroun Ha Te, 110 BUPILICHHS [TUTaHb, OB’ s-
3aHMX 13 BU3HAUCHHIM 3a3HaYE€HUX TEPMiHIB, MalOTh, Ha
HAIIl TTOTJISI, TEPEBAXKHO CBITOIVISIIHUE Xapakrep 1 3J1e-
OUTBIIIOTO CTOCYIOThCS CHHOHIMIYHOTO DSy BHPA3iB,
SIK1 BYKHBAIOTh BUCHI Y PI3HHUX TalTy3sX FOPUAMIHUX HAYK

16 IIBiki B.FO. MikHApOIHO-TIPABOBHIA 3aXHCT O0CI0 BiI HACHIIb-
HULIBKUX 3HUKHEHb : JHC. .. KaHA. topuia. Hayk. JIbBiB, 2017.
247 c. URL: http://dspace.onua.edu.ua/bitstream/handle/11300/9097/dis.
pdf?sequence=6&isAllowed=y.

7 TIpo npaBoBuii craryc ocib, 3HHKINX Oe3BicTh : 3akoH VYKpaiHu
Bix 12.07.2018 p. Ne 2505-VIII. URL: https://zakon.rada.gov.ua/laws/
show/2505-19#n239.

' Minka I1.51., Miuka T.I1., Xpimoukin A.B., Borycnascekuii M.I'. Ore-
PaTHBHO-PO3IIYKOBA MisUIBHICTh : HaBYANBHHI mociOHHK. J[Himpore-
TpOBChK : «IHHOBawis». 2010. 220 c.

1 Maxkapenko €.1. [Ipo po3urykoBy AisUIBHICTB CIIJY0TO Y KPHMiHAJb-
HUX CIpaBax Npo KOHTpabaHny. Bicnuk Axkademii mummnoi caysxcou Ykpa-
inu. 2011. Ne 2. C. 128-136.

2 Cepaeupkuii 1.B. 3aBnanns posurykoBoro npasa. fOpuduuna nayxka.
Kuis. 2011. Ne 6. C. 158-168.
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(Hampukitay, «Oe3BiCHE 3HUKHEHHSI 0COOM», «0Oe3BicHA
BIJICYTHICTh OCOOM», «0€3BICHE 3HMKHCHHS 3a KPHMi-
HaJBHUX 00CTaBHH»), HU3Ka 3/]00yBavYiB HAyKOBUX CTY-
TMIEHIB JI0 IILOTO Yacy BIIHOCSTH JIO TIOJIOKEHb HAYKOBOT
HOBH3HH (TIOJIOKEHb, 110 BUHOCATHCS HA 3aXHUCT) TXHI
aBTOpChKi Bu3HaueHHs. Hanpuxiran, O.1. I'ireBud cgop-
MYITIOBaB aBTOPChKE BH3HAYCHHS MOHATTS «0c00a, sika
3HHKJIA OE3BICTHY», I SKHUM CIiJ PO3YMITH (Qi3UYHY
0co0y, MiCIIe3HAXO/DKEHHS SIKOT HeBijioMme ii poamyam
Ta IHITUM 0C00aM Yepe3 MPUYUHI MEITUIHOTO, COITialb-
HOTO, BIiICEKOBOT0, KPHMIHAJIBHOTO XapaKTepy, NPUpOJI-
HUX 1 TEXHOTEHHHX KaTaKIi3MiB, 32 (pakTOM 3HUKHEHHS
SIKOT € MaTepial nepeBipKu B opsaky ct. 172, 173 KIIK
PecniyOniku  Biopych ab0 TOpYIIEHO KpHMiHAJIbHY
cnpaBy BianmoBiaHo J0 1. 2 ¢T. 167 KIIK PecmyOmiku
Binopycp?'.

Pa3zom i3 THM MM BBaXaeMoO, HIO 3aKOHOJABCTBO
y cdepi mpoTHIii O3BICHOMY 3HHKHEHHIO 0cCi0 Mae
BiOOpayKaTu €IUHY KOHIICTIIIIO JisJIbHOCTI OpraHiB
JICpKaBHOT BJIJIH 1 BITOOpakaTuCsl B OKPEMOMY 3aKOHI,
0 Ma€ MOETHYBATH BCI BUJM PO3INYKY, Y TOMY YHCIIi
po31IyK 6opKHUKA-(HI3HIHOT 0COOM.

Pa3zoM i3 THM CJ1ij1 3a3HAYNTH, 1110 3T1IHO 31 CT. 23 3aKo-
Hy Ykpainu «[Ipo HarioHaabpHY MOJIIFO» PO3IIyK Oe3Bi-
CTH 3HUKJIMX (PI3MYHHX 0C10, BCTAHOBJICHHS HEBITI3HAHUX
TPYIIB HAJCKHUTH 10 OCHOBHHMX MOBHOBAYKEHD ITOJIIIIi*>.
Oco0imBa poiib y IEOMY HamnpsMi BijIBeIeHA TiIpOo3.Ii-
JIaM KpEMIHAIILHOT IO, SIKi y BIAITOBITHOCTI JI0 3aKO0-
Hy Ykpainu «[Ipo onepaTHBHO-pO3NIYKOBY MisTIBHICTHY
3 METOI PO3IIYKY 0E3BICHO 3HUKIHUX OCI0 3MIHCHIOIOTH
OIIEPaTUBHO-PO3IIYKOBY JISUIGHICTh, BKJIFOYAIOYH OTIe-
PaTUBHO-PO3IIYKOBI 3aXO/H, IOB’S3aHI 3 THMYaCOBHM
0OME)KEHHSIM TIpaB JIIOMUHN,

OjHaK AiSUTBHICTH MO0 PO3INYKY JITEH, SKI 3HH-
KIIM Oe3BICTH, OPTaHIYHO TOB’s3aHa 3 PIBHEM B3a€EMO-
JIi1 YIIOBHOBA)XCHUX OPTaHIB Ta IMiAPO3JIUIIB, 30KpeMa:
KpUMIHAJIBHOT TOMIMI{, MIPO3IUTIB IOBEHAIBHOI TIpe-
BeHIliT HamioHansHOT TOMIIIT, CIIIYUX, MPOKypaTypH,
cyniB, Ciryx0u Oesriekn Ykpainu (ImiJ J9ac 3aiiHCHEHHS
JICPKABHOTO PO3IIYKYy OE3BICHO 3HHKIUX 0CI0, SIKIIO
€ TJICTAaBU BBAXATH, 110 BHACIIIOK IOTO MOXE OyTH
3aBJIaHO IIIKOJIM 1HTEpecaM JepKaBH) Ta iH.

Pazom i3 THM OKpemi acmeKTH Takoi MisUTbHOCTI
B3arajii nepeOyBaroTh 1M03a MEKaMH MPaBOBOIO PEry-
JIFOBaHHS, [II0 BUMArae MOBHOTO MEPEeriisily HOpMATHB-
HO-TIpaBoBOi 0a3u, 3armo3uveHHs HaOyTOro JIOCBIAY
po0OTH 3apyOi’KHUX JIepKaB y IbOMY HaIpsiMi, BHPO-
OJICHHSI HOBUX HAIPSAMIB CITUTLHOI Y3TOKEHOT JTisITbHO-
CT1 3a3HAYCHUX ITiIPO3LIIB Ta iH.

SIcKpaBUM TPHUKIIAIOM HEBPETYJIbOBAHOCTI I[OTO
MMUTaHHS € HEOOX1HICTh OJHOYACHOTO KPUMIHAIBLHO-

2 Turesnu A.W. Mertouka paccreoBaHusi O€3BECTHOIO HCUE3HOBE-
HUS TPaXKAaH : aBroped. aucc. ... Kaun. opuj. Hayk : 12.00.09. Munck.
2019.28 c.

2 TIpo HamioHansHy mominito : 3akon Ykpainum Bix 02.07.2015 p.
Ne 580-VIIIL. URL: https://zakon.rada.gov.ua/laws/show/580-19.

% TIpo oOmepaTHBHO-PO3IIYKOBY JisUIBHICTH @ 3akoH YKpaiHH Bix
18/02/1992 p. Ne 2135-XII. URL: https://zakon.rada.gov.ua/laws/
show/2135-12.
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ro ¥ OIEpPaTUBHO-PO3IIYKOBOTO IpPOBA/KEHHA. Tak,
KEpIBHHK OpraHy JOCYIOBOIO PO3CIIiTyBaHHS TPOTS-
roM 24 ToAWH IICIsA TMOAAHHS 3asBH, IOBIJOMIICHHS
3a (hakToM O€3BICHOTO 3HUKHCHHS JIUTUHH 3IIHCHIOE
000B’SI3KOBE BHECEHHSI JI0 CIIMHOTO PEECTPY IOCYIO-
BHX PO3CITilyBaHb BIJIOMOCTEH PO BKa3aHe KpUMiHAIb-
HE MPaBOIMOPYIICHHS 1 HOro MONepeTHI0 KBaTi(PiKaIlio
SIK YMUCHOTO BOMBCTBA Ta BXKHMBA€ BCiX TepeadaueHux
KpumiHampHUM MpoliecyadbHUM KOJCKCOM YKpaiHu
3aXOJIiB JIJIsl BCEOIYHOTO, MOBHOTO 1 HEYNEPeIHKEHOTO
JIOCITI/DKEHHST OOCTaBHH KPHMIHAJIBHOTO TPOBAJKCH-
us?*. HasiBHicTh mocTaTtHBOI iH(MOpMAILi, Omep:KaHol
B YCTaHOBIICHOMY 3aKOHOM HOPSIKY, III0 TIOTpeOye mepe-
BIPKH 32 JIOTIOMOTOIO OIEPATHBHO-PO3ITYKOBHX 3aXO/1B
1 3ac00iB, TIpo 0ci0 OE3BICHO BIJICYTHIX BH3HAYAETHCS
SK TIICTaBa sl IPOBEICHHS OIIEPaTHBHO-PO3IIYKOBOT
JUSUTBHOCTI 1 3aBEICHHS OTIEpaTHBHO-PO3IITYKOBOI CITpa-
BU. Y Takii cUTyaIlii HEOOJUHOKUMH € BHITA KU, KON
CYIUIl anelsAIiiHOTO Cy/Iy BiIMOBISIIOTh y 33JJ0OBOJICHHI
KJIOMOTAHHS Ha MPOBEICHHS HETTACHUX CITINX (po3-
NIYKOBHX ) A1, mependadeHux cT.cT. 260, 263-265 KIIK
VYkpaiHH, CTOCOBHO PO3IIYKY 0€3BICHO 3HUKIIOI 0CcO0H,
MOTHBYIOUH CBOE PIllICHHSI HASIBHICTIO 3aBENICHOI omepa-
THBHO-PO3IITYKOBOI CIIPaBH i MOKITUBICTIO MTPOBEICHHS
AHAJIOTIYHHUX OTIEPATHBHO-PO3IIYKOBHX 3aX0IiB>.

Crig 3a3HauUTH, MO CEepel OpraHi3alliifHO-yIpaB-
JHCHKHUX 3aXO0JIiB y chepi po3IIyKy HEMOBHOIITHIX, SKi
3HHKJIM Oe3BiCTH, 0COOJIMBE MicIie Tocijae ioro iHdop-
MAaLiiHO-aHAJIITHYHE 3a0€e3IeueHH.

Hespaxkaroun Ha TIeBHI KPOKH Yy TIOJIINIICHHI i€l
JUSUTBHOCTI, TIPO 110 WaeThes y 3BiTi 3a 2018 p. €Bpo-
neicekoi Gpeneparii “Missing Children Europe™”, moci
CIIOCTEPIra€eThCs BIJICYTHICTD IIEHTPATI30BAHOT CHCTEMHU
300py JaHHUX, HEMAE JIOCTOBIPHOT CTATUCTUKH Yy 3B’ S3KY
3 THM, 1110 Pi3HI OpTaHW BJIaJU HAJAIOTh Pi3HI MUPPH,
0 YacTo cynepedarh OfHa onHii. [Ipu4nHOIO 1HOTO,
Ha qyMKy ekcrnieptiB OOH, € BiJICyTHICTh IIEHTPATBHOT
oprasizaiiii, sika 6 3aiiManach 300pOM yCiX JTaHHUX, BUKO-
PHCTOBYIOUH €IMHY METOMOJIOTIIO 1 €IMHY KOHIETIIIiI0*®,

Kpim 1poro, criocTepiraerhcsi i JOBrOTPUBAJIC BTi-

2 TIpo 3arBep/ukeHHs [HCTpyKuil 3 oprawizauii B3aemonii oprasis
JIOCY/IOBOTO PO3CIi/lyBaHHSI 3 IHIIMMH OpraHamMH Ta IiJApO3/aiIaMu
HauionansHol nomninii Ykpainu B 3ano0iraHHi KpUMiHAJIbHUM TPAaBOIIO-
pYyLIEHHsM, IX BUSBICHHI Ta po3ciimyBanui : Hakaz MBC Vkpainu Big
07.07.2017 Ne 575. URL: https://zakon.rada.gov.ua/laws/show/z0937-17.

% Jlitrya O.0. TIoHSTTS ONEepaTHBHO-PO3UIYKOBOTO 3a0e3MeUeHHs PO3-
LIYKY JITeH, AKi 3HUKIN 0e3BicTH. Haykosuii 8icHUK [{Hinponemposcvko2o
Odeporcasno2o yHisepcumemy enympiwnix cnpaes. 2017. Ne 4. C. 329-335.

% Jlenéxun J[.M. K Bompocy 06 HH(pOPMAIMOHHO-aHAIMTHYECKOM
00eCIeueHH PO3BICKA HECOBEPILICHHOICTHNX, IPOMABIINX 0€3 BECTH.
Tpyowr Axademuu ynpasnenus MB/ Poccuu. 2016. Ne 1. C. 119-123.
URL: file:///C:/Users/Acer/Downloads/k-voprosu-ob-informatsionno-
analiticheskom-obespechenii-rozyska-nesovershennoletnih-propavshih-
bez-vesti.pdf.

27" Mepexa TapsAuux JiHIA Ui 3HUKIMX Aitedl yepe3 Homep 116-000
HUHI akTHBHA B 32 KpaiHax €Bpomny, sKi 3apa3 AII0Th YaCTKOBO i B YKpaiHi;
Figures and trends 2018 from hotlines for missing children and cross-bor-
der family mediators. Missing Children Europe. 2013. 8 p. (P. 2). URL:
http://missingchildreneurope.eu/facts&figures.

8 3J104MHN HACHIIBHUI[BKOTO 3HHKHEHHSI MaroTh OyTH BHeceHi 10 Kpu-
MIHAJIBHOTO KoJeKcy YKpaiHu — pexomenpanii Podowoi rpymu OOH.
URL: http://uacrisis.org/ua/67608-nasylnytske-znyknenia-oon.
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JICHHSI TIOJIOKEHh MeMOopaHIyMy PO CHIBIPAIIO0 MIX
Harmnomimiero 1 MoGiutbHEM oniepatopoM «KuiBcrapy,
SIKUH Tepe0avae CTBOPEHHS 1HPOPMAIIHHOTO cepBicy
3 PO3LIYKY 3HUKIIUX AiTel y pamkax npoekty «llomyk
nitei»®. OrtpumaBind Bix mominil iHbopMmario mpo
3HUKJIYy AWTHHY, OIeparop 3B’s3Ky (opmye meperik
aboneHTiB «KuiBcTap» y 30Hi MOLTYKY BiJ Miclis 3HUK-
HeHHs1 1-3 kM Ta Haacwiae npotiaroM 15-20 XBuUIUH
M TEKCTOBi ITOBIJOMJICHHS, Y SKHX 3a3HAYA€THCS OIHC
3HHKIIO] TUTHHY 3 TIOCHJIAHHSM Ha BEOCTOPIHKY Y COIIi-
anbHIA Mepexi «DeiicOyk», e posMimieHa Gororpadis
JUTHHU Ta JOJATKOBa iH(OpMAIIis po Hel Ta 00CTaBH-
HU 3HUKHEHHS .

Pa3om i3 TuM uepe3 BiACYTHICTb AOCTaTHIX OpraHi-
3aliHHO-TEXHIYHUX 1 TPABOBUX MOMIIUBOCTEH MPOTHIIT
3JI04MHAM Yy KiOepHmpocTopi MOLIMPEHHS Y COLiaib-
HUX Mepexax HaOyBaloTh HeOe3MewHi irpu A JiTeit
(«3HUKHYTH Ha 24 TOAMHWY) Ta OHJIAWH-OyIiHn. OnuTy-
BaHHS B YKpaiHi 6791 mijniTkiB, npenacrasineHe Jurs-
guM pormom OOH (FOHICE®) ta CrientianbHoto nipe-
craBHunero [enepansaoro cexperaps OOH 3 nutanb
HACWILCTBA I0I0 JiTE€H (HLIO-ﬁOpK, 4 BepecHs
2019 p.), mokazaio, mo B YkpaiHi 29% pecrnoHIeHTIB
OyiM >kepTBaMH OHJIaH-OyiiHry, a 16% Oynu 3Myie-
Hi TIPOMYCKATH Yepes3 I¢ MKiUIbHI 3aHaTTs’!. 3a3HaueHa
mpobiemMa OpraHiyHo MOB’A3aHa 3 BIICYTHICTIO I0CTaT-
HBOI KINBKOCTI KBaJi(hikOBaHUX MOJIIEUCHKUX (110

? Harmoinist i «KuiBctapy mifnmcany MEMOpPAHAYM IIPO CIIBIPALO
y posuryky OesBictu 3uukmux aiteil. URL: https://www.kmu.gov.ua/ua/
news/250232144.

39Ha BinHu44mnHi 3anpaioBas iHGpOpManiiiHuii cepBic 3 MOLIYyKy 3HH-
xmux apiteil. URL: https:/www.npu.gov.ua/news/novini-z-regioniv-ta-
in-sajtiv/na-vinnichchini-zapraczyuvav-informaczijnij-servis-z-posh-
uku-zniklix-ditej/.

3 Onuryannss FOHICE®: mnonajy TpeTMHa MOJOAMX  JHOIEH
y 30 kpaiHax cBiTy morepmaioThb Bij ommaiH-Oyminry. URL: https:/
www.unicef.org/ukraine/press-releases/bulling-survey.
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Legal and organizational problems of search for missing children in Ukraine

BOJIOJIIFOTh 3HAHHSAMM Ta HABUYKAMH Y CITUIKYBaHHI
3 TITbMH, MOXYTh 3aCTOCOBYBaTH HOBITHI TEXHOJIOTI]
UL 1X pO3MIyKy (MOHITOPHHT IHTEpHET, comialbHUX
MEpPEeX Ta iH.), & TAKOK IITATHOI YHCEIbHOCTI TpaIliB-
HUKIB Nofinii y migpo3ainax, mo 31iHCHIOITh PO3IIYyK
TITEH, K1 3HUKIN OE3BICTH.

BucHoBkn

CyuacHuil cTaH poOOTHM 3 pO3UIYKY MIiTeH, sKi
3HUKIH Oe3BiCTH, MOTpedye KOMIUIEKCHHX 3MiH SIK
y NpaBOBOMY 3a0e3ICUeHHi, TaK 1 opraHisamiiiHomMy
BigHOmIEeHHI. Haitbinpl ypa3auBUMHU PaBOBUMH IIPO-
Onemamu HHHI €: 1) BIICYTHICTh CBOEYACHOT 3aKOHOTBO-
puoi 1 HOPMOTBOPUOI 1HILIATUBU TOPSA 3 BIACYTHICTIO
HOPMOTBOPYHUX MPEBCHTUBHUX KPOKIiB, SIKi MAlOTh OyTH
CIpSIMOBaHI Ha YCyHEHHs (DaKTOPIB PU3MKY Ta BHIIC-
PEIDKeHHSI HACTaHHA HeOe3NMeYHHX HaCIHiJKiB; 2) Bij-
CYTHICTh €JJMHOTO 3aKOHY, III0 MA€ YCYHYTH TPOTHPIU-
95l TEPMIHIB I BU3HAYUTH €IUHY CHCTEMY PO3IIYyKOBOI
poboTu; 3) HOpMaTHBHA HEBPETYIbOBAHICTh NUTAHb
B3a€MOJIi1 TIPAIliBHUKIB MiApo3aiiiB HamioHansHOT mosti-
1ii, IPOKyparypH, Cy/liB Ta rpomMajicbkocTi. Opranizaiis
POBIIYKY JITEH, Ki 3HUKIIN Oe3BicTH, TOTpeOye BIOCKO-
HaJICHHS HacaMIlepel y TaKuX HampsMmax, sK: 1) eamHa
JiepKaBHa 1HPOPMAaIifHO-NIONTYKOBa CUCTEMa; 2) TIOB-
HE BIIPOBADKEHHSI 1HPOPMAIIIHHOTO CepBicy 3 pO3IIy-
Ky 3HMKJIUX JiTel y paMmkax mpoekty «llomyk miteit»,
a Takox rapstaoi Jinii 116-000; 3) 3a0e3nedeHHs Bimo-
BiJTHOI KUTBKOCTI KBai(pikoBaHHUX (haxiBIIiB, MO-TEPIIIE,
110 BOJIOAIFOTH 3HAHHIMU Ta HABUYKAMHU BHCOKOTEXHIY-
HOTO 3aXHCTY BiJl Kibep3arpo3 Ta MOXKyTh 3aCTOCOBYBa-
TH HOBITHI TEXHOJIOTIT /I PO3IIyKY 0Ci0 (MOHITOPUHT
IHTepHeT, comiadbHUX MEpEeX Ta iH.), MO-Apyre, MalOTh
JIOCTATHIM JTOCBIJT 1 BMIHHS y CITIJIKYBaHHI 3 JIIThMHU.
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Peculiarities of application of measures of ensuring criminal proceedings
in the pre-trial investigation of crimes against the order of military service completion

Lutsiv Mykola
Applicant of the Criminal Procedure and Operative-search Activity Department
of Yaroslav Mudry National Law University, Ukraine

This article explores the specifics of the application of measures to ensure criminal proceedings in
the course of pre-trial investigation of crimes against the order of military service completion, which are provided by
articles 407409 of the Criminal Code of Ukraine. It is noted what the consequences of the application of security
measures in the pre-trial investigation of this category of crimes are, taking into account the special status of the subject
of the mentioned crimes, in relation to his military service. We find out how the general reasons for applying a security
measure are consistent with the possibility of such a measure taking into account the specific features of military service,
as well as the legal consequences that the security measure entails. This article also examines the procedure for applying
individually to each measure of criminal proceedings in the course of pre-trial investigation of crimes against military
service, combining such application with the ability to perform both the military duty as a whole and the individual
military service responsibilities, as well as the ability to carry out criminal enforcement tasks generally through the use
of a specific security measure to achieve its objectives. Attention is drawn to the special procedure for summoning
a serviceman by a criminal investigator or a prosecutor; the purpose of the application of the case and its effectiveness
in application in the investigation of crimes under articles 407409 of the Criminal Code of Ukraine are determined.
We determine whether it is necessary to apply the procedure of temporary access to objects and documents when
removing the documentation from the military unit and the possibility of replacing this procedure with the receipt
of such documentation by sending a motivated letter in accordance with article 93 of the Criminal Procedure Code
of Ukraine. Also examined are the grounds, procedures and consequences of applying other measures of criminal
prosecution to formulate scientifically sound proposals aimed at improving the current legislation in terms of regulating
their application, considering the specifics of the military service.

OcobamBocTi 3acTOCyBaHHS 3aX0/1iB 3a0e3MeYeHHs] KPUMiHAJIBHOIO MPOBA/KeHHS MiJ Yac
JOCYA0BOT0 PO3C/JiAyBaHHSA 3J104YMHIB MPOTH MOPSAAKY NMPOXO/I:KeHHs BilicCbKOBOI CJIy:K0U

Jyuie Muxona 3inogiiioguy

3000y8a4 Kaghedpu KPUMIHATLHO20 NPoYecy ma OnepamueHO-po3uLyKo8oi OisibHocmi
Hayionanvroeo opuduunozo ynieepcumemy imeri Apocrasa Myopoeo, Yrpaina

Beryn

OxpeMi 3MiHH KpPUMIHAJIBHOTO IPOIECYaTbHOTO
3aKOHO/ABCTBA YKpalHM OCTaHHIX POKIB, 31HCHEHI
y 3B’SI3Ky 3 TIPOBEICHHSM CYIOBOI Ta IIPaBOBOi pedopM,
ICTOTHO YCKIQIHUIN pPOOOTY CIIAYUX, IMPOKYPOPIB
1 cynaiB. Taki HOPMHU He JIMIIE TIEPEIIKO/PKAIOTEH pealti-
3aii MPUHIIMITY HEBITBOPOTHOCTI IMIOKapaHHs (30Kpema,
CTOCOBHO 0Ci0, sIKi BUMHHMIN TSHKKI T 0COOIMBO TSHKKI
3JI0YMHH), a i Y HU3I[I BUMTAJIKIB B3araji YHEMOKIIABITIO-
F0Th BUKOHAHHS 3aBJlaHb KPUMIHAJIBHOTO IPOBAIKEHHS.

OnHUM 13 JIIEBUX 3aKOHOJABYMX IHCTHTYTIB € THCTH-
TYT 3aXOJiB 3a0€3ICUCHHST KPUMIHAIBLHOTO POBAKCH-
Hsl, HOpMAaTUBHA MOJEJb SKOr0 3 MOMEHTY NPUHHATTS
KpuMiHaMEHOTO MPOILECYaNbHOTO KOACKCY YKpaiHu
(mami — KIIK VYkpainu) Takox 3a3Hajia iCTOTHHX 3MiH
1 momoBHEHb. BomgHOuac 3aKOHOHABIEM HE ITOBHOIO
MIpOI0 BpaxOBaHO OCOOJIMBOCTI PO3CIiTyBaHHSI OKpe-
MUX KaTeropiid 3JI0YHMHIB, 10 HETAaTUBHO ITO3HAYAETHCS
Ha €(PEKTUBHOCTI KPUMiHAIBHOI MPOIIeCyaTbHOI Misib-
HocTi. Lle cTocyeThest JOCYI0BOTO PO3CITiTyBaHHS 3710~
4uHIB, nependadeHux crartsimu 407-409 Kpuminanb-
HorO Kozekcy Yikpainm (mami — KK Ykpainn), mopsaky
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1 mijicTaB iX 3aCTOCYBaHHS 3 ypaxXyBaHHSIM 0COOIHMBOC-
TEH WX 3JI0YMHIB Ta TOTO, 110 iX Cy0’ €KTaMH € BIliChKO-
BOCJTY>KOOBIII, sIKiI 3000B’s13aHI TOCTIHHO BHUKOHYBATH
BiiCHKOBHH 000OB’S30K.

OCKIJIbKH 3aCTOCYBaHHSI 3aX0/1iB 3a0€3IICUCHHS KPH-
MIHAJIBHOTO TIPOBAJKCHHS TATHE 3a cO000 OOMEKeH-
HS MpaB i CBOOOJ JIFOJMHU, TO BUHUKAE HEOOXITHICTh
3MifICHEHHS CyHOBOTO KOHTPOJIO 3a JOTPHMaHHIM
paB, cBOOON Ta IHTEPECiB YYaCHUKIB KPUMiHAIHLHOTO
MIPOBAKCHHSI, KW TIEPEBAKHO TEPEayE MPUWHAT-
TIO PIIICHHS TPO 3aCTOCYBAaHHS TaKOro 3axoxmy. Bapro
TIOTOIUTHUCS 3 TyMKOIO A.A. babuua, sikuii 3a3Havae, 110
OCOOJTMBOCTI TIPOXOKEHHS TPOMaJTHAMH BiCHKOBOT
CITy’)kOM CYTTEBO BIUIMBAIOTH Ha MOMKJIMBICTH 3aCTOCY-
BaHHS JIO BIHCHKOBOCITY>KOOBIIIB 3aX0JiB 3a0e3reueH-
HSl KPUMIiHAJbHOTO MPOBAKEHHS, OCKIJIBKH BCi BOHHU
BHUKOHYIOTH CBOT 00OB’SI3KH B MEXaxX CTATYTIiB Ta MOJIO-
’KEHB TIPO MOPSJIOK HECEHHS BIMCHKOBOI ciry:xom. ToOTo
3aCTOCYBaHHsI TOTO YM I1HIIIOTO 3aXOJy 3a0e3leveHHs
KPUMIHAJILHOTO TIPOBA/DKEHHS IOJ0 BIHCHKOBOCITYXK-
OOBIIS Ma€ y3rOKYBaTHCS 3 MOKIHBICTIO BUKOHAHHS
000B’sI3KIB BIICBKOBOI CITy’KOW Ta HE MOXKE TEPEITKOI-
JKaTH X BUKOHAHHIO, IO € HAaWBA)KJIMBIIIOK OCOOIH-
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BICTIO 3aCTOCYBaHHS 3axOJliB 3a0e3Me4eHHs MI0/I0
BiIICEKOBOCITY)KOOBIIIB SIK YYaCHUKIB KPHUMIHAIHLHOTO
MIPOBAKEHHS .

Mera cTarTi moJsirae y TpOBENEHHI aHaI3y Iij-
CTaB 1 TOPSJIKY 3aCTOCYBaHHS 3aXOiiB 3a0e3IeueHHs
KPUMIHAJILHOTO TIPOBAHKEHHS ITi]T 4ac JIOCYJI0BOTO PO3-
CITilyBaHHS 3JI0YMHIB MPOTH BCTAHOBICHOTO MOPSIIKY
TIPOXOJPKEHHSI BIHCHKOBOT CITY)KOH, TIPABOBUX HACIIJIKIB
X 3aCTOCYBaHHSI, a TAaKOX Y (GOpPMYIFOBaHHI OOIPYHTO-
BaHMX MHPOMO3HUIIH, COPSIMOBAHMX HAa BJOCKOHAICHHS
3aKOHO/IABCTBA B YACTHHI PETYIIFOBAHHS ITOPSIIKY 3aCTO-
CyBaHHS 3ax0JliB 3a0e3MeUYeHHs] KpUMIHAJIBLHOTO MTPOBa-
JOKECHHS 3 YpaxyBaHHIM crienr(iKK BiICHKOBOT CITyKOH.

CTaH HAyKOBHX /I0CJi/’KeHb

YIpoIoBK MepIInx JeKiTbKOX POKIB MICIIs 3aIpoBa-
JOKCHHSI 3aX0J1iB 3a0€3ICUCHHS Y KPUMIHAIBHOMY IPO-
[eci MUTAHHAM iX CYTHOCTI, IiJICTaB 1 MEXaHI3My 3aCTO-
CyBaHHS, MPOOJEMATHINl BIPOBA/PKCHHS Ha TPAKTHII
Ta IHIIEM OCOOJIMBOCTSIM 3aCTOCYBaHHS OyJIO TPHCBS-
YeHo 0arato HayKOBUX JOCIIJKCHb. 30KpeMa, HayKo-
BHM aHAJI130M IIbOTO MUTaHHs 3aiimanucs FO.M. I'porire-
Bui, 1.B. I'noBrok, O.B. Kamnina, M.A. Tloropenskui,
O.I". IlIuno, IT.I1. Borymnekuii, M.I. Kaprnienko ta iHm
BiJIOMi TpaBO3HAaBI. BojHOYac JOCTIKEHHS 3aX0-
JB 3a0e3NeUeHHs] KPUMIHAIBHOTO TMPOBAKEHHS ITiJT
4ac JOCYJ0BOTO PO3CIiyBaHHS BiMCHKOBHX 3JIOUHHIB
CHCTEMHO HE 3NiHCHIOETHCS, IbOMY ITUTAHHIO TIPHCBS-
YeHI JIMIIE OKPEeMi HayKOBi CTaTTi.

Buxnan ocHoBHOro Martepianiy

3 METOI BHSIBICHHS OCOOJIHMBOCTEH 3acCTOCYBaHHS
3ax0JliB 3a0€3MEYCHHST KPUMIHAIBHOTO IPOBAKCHHS
IiJ 9ac po3CIiAyBaHHS 3JI0YHMHIB, TIepen0adeHnuX CTar-
mamu 407409 KK Vkpainu, Ta po3KpUTTS X 3MICTY
HEOOX1IHO HacaMIepel PO3KPUTH MOHSTTS IIMX 3aXO0JIIB
Ta HaJaTH 1X JediHimifo. BranuM e BU3HaueHHs 3aXo-
JiB 3a0e3leueHHs] KPUMIHAJIBHOTO TPOBAHKCHHS, SKE
sarmporionyBana O.I. uno. Tak, ydena BBaxkae, 110
i 3axomu € nependadeanmu KIIK Ykpaian 3axomamu
MPOIECYAILHOTO BIUIMBY Ha YYaCHUKIB KPUMIHAILHOTO
MIPOBAKCHHS 3 METOI TapaHTYBaHHs BUKOHAHHS HUMH
MpoIecyalbHUX OO0OB’SI3KiB, ITOJIOJIAHHS HETaTUBHHUX
00CTaBHH, IO MEPENTKO/KAIOTH 800 MOXKYTh ITEPEITKOI-
JKaTh BUPINICHHIO 3aBJaHb KPUMIHAJIBHOTO MPOBA/IKCH-
Hs1, 3a0€3MeUeHHIO HOoTo JieBOCTI. [0 3araibHUX MpaBwil
3aCTOCYBaHHS 3aXOJiB 3a0e3MeYeHHs] KPUMIHAILHOTO
npoBapkeHHs O.I 11uno BITHOCHUTE Taki 0COOIUBOCTI:

— BKa3aHI 3aXO/IH ITiJ] 9ac JIOCYIOBOTO PO3CIIiyBaH-
Hs 3aCTOCOBYIOTHCSI Ha TJICTaBl YXBAJIX CIIITIOTO CYITI
(3a BuHATKOM BUNAJIKiB, iepeadauennx KITK Ykpainn);

— KJIONIOTaHHS PO I1X 3aCTOCYBaHHS Ha ITiJCTaBi
YXBaITU CJIITIOTO CY/JTI TOJTAETHCS IO MiCIIEBOTO 3arajib-

'Babuy A.A. OcobauBOCTi 3aCTOCYBaHHS 3aX0/1iB 3a0€3IIeUCHHsI KpUMi-
HAJIHOTO MPOBAKEHHS 11010 BiCHKOBOCITYXOO0BILIB. [Ipaso i 6esnexa.
2013. Ne 4. C. 77.
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HOTO CyIy, Y ME&XaX TePUTOPIATbHOT FOPUCIUKIIIT STKOTO
nepeOyBa€e OpraH J0CYJIOBOTO PO3CIIiTyBaHHS;

— TSTap JIOKa3yBaHHS HasBHOCTI miacras
3aCTOCYBaHHsI 3aXOfiB 3a0C3MEUCHHS Iepe] CIIiTIuM
CYIUICIO TIOKJTAZICHO Ha CIIUOTO Ta IPOKYpopa;

— JI0 KJIOTIOTAHHS CIITY0TO, MPOKYPOpa JIONAETHCS
BUTSAT 13 €JIMHOTO PEECTPY JMOCYIOBHX PO3CIiAyBaHb
IIOI0 KPUMIHATEHOTO TPOBAIKCHHS, Y MEKaX SKOTO
TIOAETHCS KIIOTIOTAHHST;

— JUIA OIIHKH TOTped JOCYIOBOIO PO3CIiTyBaHHS
CITIMA Ccyiis 3000B’sI3aHUIA ypaxyBaTH MOXKIIUBICTh
0e3 3acTOCyBaHHS 3aX0JIiB 3a0€3IICUCHHS OTPUMATH pedl
W JIOKyMEHTH, 5IKi MOXKYTh OyTH BUKOPHCTaHI B TIOJaJTb-
IIIOMY JUTs BCTAHOBJICHHS OOCTaBHH Y KPUMiHATHEHOMY
MIPOBAKCHHI,

— T 9ac po3MIIAY MUTAHHS IPO 3aCTOCYBAHHS 3a-
XOJiB 3a0€3MEeUYCHHsT CTOPOHM KPHUMIHAJIBHOTO IIPOBa-
JOKCHHS TOBUHHI HAJIATH CITIAYOMY CYIUI JIOKa3H 00cTa-
BUH, Ha IKi BOHH [IOCHJIAI0THCS .

30KkpeMa, YMHHAM KPHUMiHAJIBHUM MPOIECYaTbHIM
3aKOHOJIABCTBOM Ha CJITYOTO Ta MPOKypopa TOKIaja-
€ThCsI 00OB’S30K IEpe]] 3aCTOCYBAHHSAM 3aX0jay 3a0e3-
MICYCHHST KPUMIHAIBHOTO TMPOBADKECHHS JOBECTH, IO
€ o0rpyHTOBaHa Tij03pa MO0 BYMHEHHS KpUMiHAIb-
HOTO TMPABOIOPYIIEHHS TAaKOTO CTYICHS TSHKKOCTI,
0 MOKe OyTH ITiJICTABOIO JIJISl 3aCTOCYBAHHS 3aXOiB
3a0e3edeHHs] KpUMIHAITBHOTO TIpoBaKeHHS. [loTpedn
JOCYIOBOTO PO3CIiTyBaHHS BUIIPABIOBYIOTH TaKUIi CTy-
MiHb BTPYYaHHs y TpaBa i cBOOOIM 0COOHM, PO SIKUH
I7IeTbCS Y KJIOMOTaHHI CJITY0T0, MPOKypopa, a TaKoK
3a0e3MeueHHs] BUKOHAHHS 3aBIAHHS, IS YOTO CITiTIHH,
MIPOKYPOP 3BEPTAETHCS 3 KIOTIOTAHHSIM.

BomHodac HopMa Tpo iCHYBaHHS OOIPYHTOBaHOI
MiJO3pH 100 BYMHEHHS KPUMIHAJIBHOTO IPaBOIIO-
PYILIEHHSI TAKOTO CTYIEHS TSKKOCTI, MO MOXe OyTH
MIJICTABOIO JIUIS 3aCTOCYBAaHHS 3aXOJiB 3a0e3IeucHHs
KPUMIHAJIBLHOTO IPOBAJDKCHHS, € HEYITKOI, OCKIiJb-
KM MToTpeba B TAaKOMY 3aCTOCYBaHHI HE 3aBXKINU MOXKE
OyTH y KpUMIHAILHOMY IMPOBAJKEHHI, ¥ SKOMY OCO-
01 MOBIJJOMJICHO PO MiA03py. | HaBHaku, y OLIBIIOCTI
BHITAJIKIB i 9Yac JOCYIOBOTO PO3CIiyBaHHS 3JI0YH-
HIB MPOTH TOPSIKY MPOXOKEHHS BIHCHKOBOI CITyXkK-
O y 3B’sI3Ky 3 OOMEXEHICTIO 310paHuX JO0Ka3iB CTO-
pOHa OOBHHYBAueHHS BHUMYIICHA MOBIIOMIISTH 0COO1
PO MiI03py 0e3 MOBHOTO 3’SICYBaHHS BCIX 0OCTaBUH
BUMHEHHSI KPUMIHAIBHOTO MPAaBONOPYIICHHS, OCKIIb-
KH y 3B’SI3Ky BIJICYTHICTIO BIHCHKOBOCTYXOOBIS Ha
MicIli ciry)x0u abo y BiliChKOBi# yacTuHI iH(pOpMAaIIifo
PO TOBaXHICTh MPUYMH HOTO BIiJICYTHOCTI BCTaHO-
BHUTH HEMOXJIMBO. Kpim Toro, 6e3 moBiIoMIICHHS TIPO
T1J103py HEMOXIJIMBO OTOJIOCUTH BIHCHKOBOCITYKOOBIIS
B PO3IIYK Ta BXHTH IHII 3aXO0J]H, IO CIPSIMOBaHI Ha
roro momyk. Takox BapTO HArOJIOCUTH Ha TOMY, IO
B pa3i JIe3epTUPCTBA, CAMOBUIBHOTO 3aJIMIICHHS Bild-
CHKOBOI YaCTHHU YM YXWJICHHS BiJ BIHCHKOBOI CITyX-

2 Kpuminaneauil mpouec : miapydsnk / O.B. Kammina, O.I. Illuo,
B.M. Tpodumenko Ta iH. ; 3a 3ar. pea. O.B. Kamninoi, O.I'. Iumno. Xap-
kiB : I[IpaBo, 2018. C. 201-202.
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O0u cy0’eKTaMU [HX 3JI0YHMHIB (DAKTHYHO BUYMHSETHCS
MOCSATaHHS Ha TIOPSAIOK IPOXOJDKCHHS BIHCHKOBOT
cy’kO1 B KOHKpPETHIW BiHChKOBi 4acTwHiI abo ycTa-
HOBI, Jie BIHCHKOBOCITY)KOOBEIIh MTPOXOJIUTh BIHCHKOBY
ciyx0y. Takum 9MHOM, 1JIeThCs TIPO TE, IO B pa3i BUH-
HEHHsI KPUMIHAJIBHOTO MPaBONOPYIIEHHS, repeadade-
Horo crartsamMu 407-409 KK Vkpainu, y BiHChKOBIH
YaCTHHI YM YCTaHOBI a00 B OKpPEeMOMY IX IMiJIpO3JiJi,
JIe MaJIio MICIIe OJTHE YH JICK1IbKa TAKHMX KPUMIHATBHHUX
MIPaBONOPYIICHB, BiMOyBAa€THCS MOCATAHHS HA IIOPS-
JIOK TPOXOJKEHHS BIHCHKOBOI CIIyXOM, TOMY KOMaH-
JyBaHHSI TAKOT YaCTUHU a00 YCTAHOBH € 3alliKaBICHUM
y IIBHJIKOMY BIJHOBJICHHI MOPSJIKY Ta HEIOIYIIECHHI
CXOXKHUX CHUTYaIll y MailOyTHEOMY.

[Tepmum  3axomoM 3a0e3MeveHHs] KPUMIHAIBHOTO
TIPOBAKEHHS € BUKITUK CITLTYUM, TIPOKYPOPOM 200 Cy/10-
Bui BUKIHK. BignosigHo jgo crarti 133 KIIK Vkpainu
CJIITYHH, TIPOKYPOP MA€E MPABO BUKJIMKATH ITiJ03PIOBa-
HOTO, CBIJIKa, TOTEPITIOro a00 1HIIIOTO YYaCHUKA KPUMi-
HAJBHOTO MPOBAJKEHHS JUISI IOTIUTY UM YYaCTi B 1HIIIH
mporiecyanbHii i, omHak yactiuHa 8 crarti 135 KIIK
VYkpainu repeadoavae, 1mo B pasi Takoro BUKIHKY OCO-
0a Mae OyTH TIOBIIOMJICHA PO HHOTO HE TI3HIIIE HIXK
3a 3 JIHI JIO0 TOTO JIHS, KOJIM BOHA 3000B’s13aHa TIPUOYTH.
Takwii TpUBAIHMKA TEPMIH MK BHUKIMKOM 1 MPHOYTTSIM
0CcO0M HE JacTh 3MOT'Y OpraHy JIOCYIOBOTO PO3CIiay-
BaHHS Ta NPOKYpPOPY OIEPATHBHO BKUTH MaKCHMalb-
HUX 3aXOMiB, CHPSIMOBAaHHX Ha PO3KPHUTTS Ta MPHUIIH-
HEHHS BYMHEHOTO 3JIOYHHY, a TaKOX MEPEIIKOIKae
MBUJIKOMY 300py J0kasiB. KpiM Toro, xomaHIyBaH-
Hs BIHCHKOBOI YacTWHH, Ji¢ MaB MiCIle 3JI0YHMH TPOTH
TOPSJIKY TPOXOJKEHHS BIMCHKOBOI CITYXKOH, y TaKOMY
pasi 3aIlikaBJIeHe B TOMY, I0O HAJIAaTH B MAKCUMAJILHO
CTHCII CTPOKH 1H()OPMAITIiIO IPO BUMHEHE KPUMIHAIIBHE
MIPaBOMOPYIICHHS. 32 TAaKUX 00CTaBHH OYyII0 O JOIIIBHO
Ha 3aKOHOJIABYOMY PIBHI MaKCHMAJIbHO 3MEHIIIUTH Yac
MIX BHKIIMKOM 0COOM Ta 1i Ge3rmocepeiHiM IpruoyTTIM
Ha CIIiI4i YW MpolecyasbHi Jil 3 HQJIaHHAM Tif JocTar-
HBOTO dYacy JUIsl MiATOTOBKH M TpHOYTTS 3a YMOBH
HECTBOPEHHS TaKUM BUKJIMKOM TIEPEIIKO IS (PyHKIIi-
OHYBaHHS 00’€KTa, Ji¢ MaB MicCIIe 3JI0YHH, a TAKOXK BiJ-
CYTHOCTI B 0COOH, SIKa BHUKJIMKAETHCS, TOBAYKHUX TIPH-
yuH JUIsi HenpuOyTTs. KpiM TOro, Ha 3aKOHO/IABUOMY
piBHI 3 ypaxyBaHHSM crernu}iku BIHCHKOBOI CITy:KOH
Ta 0COONMMBOCTEH ii MPOXO/PKEHHS BapTO IMepeadavn-
TH MOJKJIMBICTh BHKJIMKY BiCHKOBOCIY)KOOBIIIB Yepe3
KOMaH/JyBaHHs iXHIX BIHCHKOBHX YacTWH ab0 IHIIHMX
YCTaHOB, 1€ BOHH MPOXOIITH ciyx0y. lle moB’s3ano
HacaMIiepen i3 THM, IO Y 3B’S3Ky 3 MPOXOKCHHSIM
BIMICEKOBOT CIIY’)KOM Ha KOXKHOTO BIHCHKOBOCITYKOOB-
IS TTOKJIAJIAFOTHCS TIEeBHI O0OB’S3KH, MOTO 3aJIyYarloTh
JIO HECEHHsI BHYTPINIHBOT CIIYKOU B JIOOOBUX Hapsaax
Ta y CKJaJli BapTH, y 3B’SI3Ky 13 YAM KOMaH]yBaHHIO
HEOOX1JTHO BXKUTH 3aXOIB JJIs HOTO 3aMiHH, OpraHizalii
CIIy’)KOM 32 BIZICYTHOCTI OJTHOTO UM JIEKIJTBKOX BIHCHKO-
BOCIIY>)KOOBIIIB Ta HEJOMYIICHHS MOPYIICHb BHYTPIIII-
HBOTO TIOPSJIKY Y BICHKOBIM YaCTHHI 3arajioM 1 ITiJ] 9ac
HECEHHS CITy)KOM B JJ0OOBOMY Hapsiii 30kpema. Takok
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caM BHUXiJI Ta MpHOYTTS IO OpraHy JIOCYIOBOTO pO3-
CIIITyBaHHS BiCHKOBOCITY>KOOBEIh TOBHHEH TOTO/HU-
TH 3 KOMaHJWAPOM, OCKUIBKH BHACIIIOK POXOJIKCHHS
BIICLKOBOT CIIy’)KOM Ha BIMCBHKOBOCITYXOOBIIIB TOKJIa-
JTAETBCS TpyIa 000B’SI3KiB, K1 PErIIAMEHTYIOTh caMe 1X
nepeOyBaHHS Ta TEpPECyBaHHS 3a MEXaMH BiHCHKOBOT
YaCTHHH, @ TOMY CaAMOCTIHHO 0€3 TIOPYIICHHS MOPSAKY
TIPOXOKEHHS CITY>KOH i 000B’SI3KiB BIHCHKOBOCITYK00-
BeIlb HE MOJKE ITPUOYTH JI0 OpraHy 4H MocaioBoi 0cooH,
sIKa 311JCHWIIa M1OT0 BUKJIUK.

e omgHUM BaXITUBHM 3aXO0IOM 3a0€3MCUCHHS KPH-
MIHAJIBHOTO TMPOBaJPKEHHS € MpuBia. BapTro 3a3Haun-
TH, 1[0 TiJT Yac JIOCYIOBOTO PO3CIIiTyBaHHS IeH 3aXij
3a0e3IedeHHs] KpUMIHAIBHOTO TPOBAHKEHHS JIOMIIBHO
3aCTOCOBYBATH JI0 BiHCHKOBOCITY>KOOBIIS, SIKHI BUMHUB
CaMOBLJIBHE 3QJIMIIEHHS BIMCHKOBOI YaCTUHU YU MICLIS
CITy’k0H 200 JIe3epTHPCTBO, OCKIJIBKH 13 IIbOTO MOMEHTY
BiICBKOBOCITYKOOBEITh yKe (DaKTHUHO ITHOPYE MOKJIa-
JIeH1 Ha HhOTO 000B’I3KKM CTOCOBHO MPHUOYTTSI 200 mepe-
OyBaHHS B KOHKPETHOMY MICIIi, & TOMY 3aCTOCYBaHHS
TaKOT0 3aX0/Ty 3a0e3MeYeHHS JacTh 3MOT'Y OpTaHy 0Cy-
JTOBOTO PO3CJIiTyBaHHS 32 HassBHOCTI JIO3BOJY CIIITY4OTO
CYITl TOCTAaBUTH BIHCHKOBOCTYKOOBIISI CHIIOIO TPUMY-
Cy IUTA 3°sICyBaHHS 0OCTaBUH CaMOBLIEHOTO 3aJHIICHHS
YU He3 SIBJIICHHS Ha CIy)k0y 0e3 TepeayacHOro TOBi-
JIOMJICHHST HoMy TTpo T1i103py. ToOTO 32 HasBHOCTI (hak-
Ty He3’sSBJICHHS a00 CaMOBUIBLHOTO 3aJIMINCHHS, y pa3i
HEOOXI1HOCTI BCTAHOBIICHHSI 1HIITMX CJIIEMEHTIB CKJIaTy
KPUMIHAJILHOTO TPABOMOPYIICHHSI Ta BIJICYTHOCTI BCIX
TJICTaB JUIs TIOBITIOMJICHHST 0CO01 TIPO IMiI03PY, @ TAKOK
y pa3si HeOaXaHHS BIHCHKOBOCIYKOOBIIS ITOBEPTATHCS
JI0 BUKOHAHHsI 00OB’SI3KIB BIMCBHKOBOI CITy»KOW Ta Bij-
CYTHOCTI HOT0 32 MiCIIeM IPOXUBAHHS ITEPIIOYEPTOBUM
3aX0JIoM OyJI0 OM 3aCTOCYBaHHS IOJI0 HHOTO TIPUBOTY.
Bonnouac 3akoHonaBenp y yactuni 3 crarti 142 KIIK
Vkpaiau mnependadnB HEOOXJIHICTH MOMEPETHBOIO,
mepen 3aCTOCYBaHHAM ITPHUBOY, BUKIHKY 0COOH y BCTa-
HOBJICHOMY 3aKOHOM TMOPSIIKY Ta 3’SICYBaHHS IOBaX-
HOCTI TIPUYMH HENPUOYTTS HA el BUKIHUK, IO BXKE 3a
CBOEIO CYTTIO YHEMOJIUBITIOE 3aCTOCYBAHHS MPUBOLY
CTOCOBHO Bif{CEKOBOCITYKOOBIIS, SIKHI BUMHUB 3JI0UHH,
nependauenunit crartamu 407-408 KK VYkpainu, y pasi
fioro mepexoByBaHHSA. CXOXy TIIO3MINI0 BHCIOBHIIA
A.B. Myp3aHOBCBKa, sika BBaXKae€, 110 MHUTAHHS TOTIE-
PEIHBOTO BUKJIMKY IT1I03PIOBAHOTO TIepe/] 3IHCHEHHAM
MIPUBOJY € CIIPHUM 1 B TIONAJIBIIOMY MOXE CTATH TPH-
YUHOIO TIEPEXOBYBAHHS BiJl CIIZICTBA, & OT)KE, YHUKHEH-
HSI BiIMOBITAJIBHOCTI’.

[lle omHiEO BasKIMBOK OCOOIHUBICTIO, SIKA TIPUBEP-
Ta€e yBary MijJ 4ac JOCHIDKEHHS IbOro 3aXoay 3abes3-
TICYCHHS, € BCTAHOBJICHHS 3aKOHOIABIIEM BHUYCPITHOTO
TIepesIiKy OpraHiB, IKHM Moe OyTH JJOpy4YeHE BUKOHAH-
HSl yXBall Mpo TpuBija. Tak, 3 oisity Ha 0COOIMBOCTI
i cienniky POXOKEHHS BIHCHKOBOT CITY»KOH, a TAKOXK

3 Myp3sanosebka A.B. TIpuBin sik 3axij 3a0e3rnedeHHs KPUMIHAIBHOTO
MIpOBaKEHHS. [Ipasose scummsi cyuacnoi Ypainu : marepianu MixHap.
HayK. KOH(}. mpod.-BUKJI. Ta acmipaHT. ckiany, M. Oneca, 16—17 TpaBHs
2013 p./Bigm. 3a Bun. B.M. /lppomin. Oneca : ®enike, 2013. T. 2. C. 492.
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HaSBHICTh CIICHIAJIbHOTO IPABOOXOPOHHOTO (hopMy-
BaHHS y ckiaji 30poitaux Cwi Ykpaian — BilicbkoBOi
CITy’KOM TIPaBOIIOPSIZIKY, JOITEHO BKIIOYHUTH BKa3aHUI
OpraH IO TMEepeNiKy THX, SKAM JO3BOJSETHCS BUKOHY-
BaTH yXBaJy CIIJYOTO CYII MPO 3AIHCHEHHS MPHBOMY
BIICEKOBOCITYKOOBIIIB. TakoX IIiJl 9ac 3acTOCYBaHHS
MIPUBOJY JIO BIHCHKOBOCITY)KOOBIIS 3aBISKHA B3a€MOIIT
OpraHiB JOCYJIOBOTO PO3CIIi{yBaHHS 3 KOMaHyBaHHIM
BIiICPKOBHX YacCTHH MOKHA YHUKHYTH 0araTtbox He3-
pY4YHOCTEH, TAKUX SIK JIOCTYI HA TEPUTOPIIO BIHCHKOBUX
YaCcTHH, 3MiHA BICHKOBOCITYXOOBIIS T1i)T 9ac 00WOBOTO
YepryBaHHs Yd HECEHHsI CIyKO0U B J0OOBOMY Hapsiai 31
30pOET0 TOIIIO.

[HIITMIM 3ax0/10M 3a0e3NeUeHHS KPUMIHAITBHOTO MPO-
Ba/DKCHHS € HAKJIQJCHHS TPOIIOBOTO CTSATHEHHS, SKE
BimnoBinHO Jjo wactuHu 1 crarti 144 KIIK Vkpainn
MOyke OyTH HaKJIaJIeHe Ha YYaCHHUKIB TIPOIIECY Y BUTIAI-
Kax 1 B po3mipax, nepembaueHnx KIIK VYkpainm, 3a
HEBUKOHAHHS TpoIecyalbHUX 000B’s3KiB. Crenundi-
Ka 3aCTOCYBaHHSI IIbOTO 3aXOJy 3a0e3leveHHs i Jac
JIOCYZIOBOTO PO3CIiAyBaHHs SIK BIHCHKOBHX 3JIOUHHIB
3arajiom, TaK i1 3JI0YMHIB TPOTH MOPSIKY MPOXOKESHHS
BIMICEKOBOT CITYy>KOHM 30KpeMa Ha HayKOBOMY PiBHI TIpak-
THUYHO HE JOCTIDKyBajacs, 110 MOB’I3y€EThCs HacaMIie-
pen 13 HOBHU3HOI IBOTO 3aXOJy Ta BKpal piAKUM HOTO
3aCTOCYBaHHSIM TIiJI Yac PO3CIiTyBaHHsS aHaJi30BaHOI
kareropii 3mounHiB. CYTHICTh IILOTO 3aXO/dy IOJISITAE
B HAKJIAJICHI HA yYaCHUKA KPUMiHAIBHOTO TIPOBAJIKCH-
HS OOOB’SI3KYy CIUIaTUTH Yy BCTAaHOBJICHOMY 3aKOHOM
PO3Mipi TPOIIOBY CyMy 32 HCBUKOHAHHS HUM Y BH3Ha-
YEHHUX 3aKOHOM BHITaJIKaX MpOIeCyallbHUX 000B’s3KIB,
0 3aCTOCOBYETHCS ITiJ] Yac JOCYITOBOTO PO3CIIiTyBaH-
Hs 3a pilIeHHsAM ciiggoro cyaui. OCHOBHOIO METOI
3aCTOCYBaHHS € JIOCSITHEHHS JI€BOCTI TPOBAKCHHS
Yyepes 3aCTOCYyBaHHS (PIHAHCOBOI CaHKIIIT JI0 YYaCHHUKA,
SIKHM TIOPYIIWB TIpoIecyalbHull 000B’s30K. BojHo-
Yyac Ha MPAKTHUIll [IeW 3axiJ] 3a0e3MedeHHs] BKpal pijKo
3aCTOCOBYETHCSI JI0 BICBKOBOCTYKOOBIIIB, IO TIOB’SI-
3aHO Hacamriepen 31 CIeUQiKor IX CTaTyCy, OCKUIbKH
3 MOMEHTY BCTYIIy Ha CIIy>KOy 3aJUIsl JOTPUMAaHHSI Bili-
CHLKOBOI IMCHMILIIHM Ha HHUX crartamu 11, 16, 49, 58,
59 Craryty BHYTpillTHBOI c1yx)0u 30poiiaux Cuit Ykpa-
THM Ta cTarTsiMHe 1, 4 JIMCIMTUTIHAPHOTO CTaTyTy 30pOii-
Hux Cun VKpalHU TOKJIaIaeThCs HHU3KAa 3arallbHUX
000B’S3KiB, SIKi 3 MEPIIUX JTHIB MPOXOKCHHS CITYKOH
JUCIHIUTIHYIOTh BIHCHKOBOCITY)KOOBIIS. 3aCTOCYBaHHS
TPOIIOBOTO CTSATHEHHS MO0 IHIIMX YYaCHUKIB TPOIIe-
Cy IIiJ] 9ac JIOCYIOBOTO PO3CIIiTyBaHHS 3JI0YHHIB ITPOTH
TOPSZIKY TPOXOJDKEHHST BIMCHKOBOT CITY)KOM 31MCHEIO-
€ThCS Ha 3araJibHUX IiJicTaBax. MOXKJIMBICTh 3aCTOCY-
BaHHS IIHOTO 3aXO0y 3a0e3IeUeHHS JINIIE 32 TOPYIICHHS
MpoIecyalbHUX 000B’S3KIB JIEHIO 3BYKye chepy Horo
Bukopuctanss, a camuM KIIK Ykpainn He 0XOTUTIO€TH-
sl BCE KOJIO TaKMX O0OOB’S3KIB Ta HE 1HAMBIIyalli3y€Th-
Csl PO3MIp CTATHEHHS IUIs KOXKHOTO 3 HuX. [Ipn mpomy
HEO0O0X1JJHO JIOBECTH, 1[0 BIHCHKOBOCITY>KOOBEITh HE T1JIb-
ki OyB TIOBITOMJICHUH HAJICKHUM YHHOM ITIPO BUKIHK,
a i MaB MOJKJIMBICTh IIOKWHYTH MicCIIe CITy»OH Ta 3’ sIBU-
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THCS 3a BUKIIMKOM. BogHouyac Takuil 3axij 3a0e3nedeH-
HSl KPAMIHAJIFHOTO TIPOBAKCHHS, SIK HAKJIAICHHS TPO-
[IIOBOTO CTSATHECHHS, Y MO€IHAHHI 3 TUCIUIUTIHAPHUMHI
3axo/1aMu, Tiepe0adyeHuMHU craryTamMu 30porHux Cuit
VYkpainu, Ta IHITAMH 3aX0JaMH 3a0e3IIeUeHHS YTBOPIOE
JIEBY 1 €PEKTHBHY CHCTEMY 3a0e3IeueHHs] KpUMiHAb-
HOTO TIpOIlecy il Yac PO3CIIiTyBaHHS 3JIOUHHIB MPOTH
TIOPSAKY TIPOXOJKCHHS BIHCHKOBOT CITYKOH.

[Ilo crocyeTbcss TakUX 3axOIiB 3a0E3ICUCHHS, 5K
THMYacOBe OOMEKEHHS B KOPHCTYBaHHI CIICIialbHUM
MIPaBOM 1 THMYAacOBE BiJICTOPOHEHHSI CYIUIl BiJIl 3Jilic-
HEHHsI MPaBOCYJISA, TO Il 3aXOJM Yepe3 OCOOIHMBOCTI
CBOTO 3aCTOCYBaHHS, KOJIO CYO’€KTIB, IO SKHX BOHH
MOXYTb 3aCTOCOBYBATHUCSI, @ TAKOXK KAaTETOPIIO 3II0YNHIB
HE BUKOPUCTOBYIOTHCS Ha TIPAKTHIII ITiJ] 9ac JTOCYIOBOTO
PO3CITiAyBaHHS KPUMiHATBHHUX MPABOTIOPYIICHB, TIEpe/I-
bauenux crartamu 407-409 KK Vkpaiau, Ta MOXYTh
OyTH 3aCTOCOBaHI JIMIIC B pa3i BUNHEHHS 1HIIHNX, OKPIM
HHUX, 3JI0YHHIB.

OxpeMO BapTo 3YNUHHUTHCS Ha TaKOMy 3axo-
Il 3a0€3MeYCHHs] KPUMIHAJIBHOTO TPOBADKCHHS, SIK
BIJICTOPOHEHHSI BiJl TOCAJaW, SKAH PETJIAMEHTYEThCS
maoro 14 KIIK Vkpaian. Hacammepen naromocumo
Ha TOMY, IO BIJICTOPOHEHHSI BiJl TIOCAU 3IIHCHIOETh-
Cs HE3aJIS)KHO BIJI TSDKKOCTI 3JIOUMHY IOJO OCOO0H,
sKa € CIIy’)KOOBOIO 0COOOK0 TPABOOXOPOHHOTO OPTaHy,
a ToMy III OOCTaBMHa 3acIyrOBy€ Ha 3HA4YHy YyBary,
OCKIJIBKH TIOIITMPIOETHCS Ha BIHCHKOBOCITY)O0BIIIB Jlep-
JKaBHOI TIPUKOPIOHHOT ciy»0u Ykpainu, CiyxOun 0e3-
nekn Ykpainm, HarmionaneHol tBapmii Ykpaiau. Kpim
TOTO, 3 ONNISAY Ha 3MICT 3a3HAYCHOTO 3aX0jy 3abesre-
YeHHsI BapTO JINTH BUCHOBKY, IO ITiJl Yac HOTO 3aCTo-
CyBaHHSI IIOAO BIMCBKOBOCTYXOOBIISI OCTaHHIN Oyge
(akTHYHO 3BUTLHCHHH BiI BHKOHAHHSI CBOTX ITOCA0BUX
000B’s13KiB. TOOTO MaTHMe Miclle CUTYaIlisl, KOJU Bild-
CHKOBOCITY’)KOOBEITh, MAIOYH HA METI TOPYIIUTH TMOpPS-
JIOK TIPOXOJKCHHS BIHCHKOBOI CITy»KOM (KOXKEH 31 3110-
9uHiB, epeabadeHnx crartamu 407-409 KK Ykpainw,
(aKTHUYHO TMOCSTaE HAa TaKWUH MOPSIOK), JOCATHE METH
CBOTO TIPABONIOPYIICHHS B Pa3i 3aCTOCYBaHHS 10 HHOTO
BIJICTOPOHEHHS BiJI ITOCAJIH, a TOMY Il 3axij 3abesrie-
YEeHHS Ma€ 3aCTOCOBYBATHCS IHANBIAYaIbHO Ta Y BUHST-
KOBHX BHIIQJIKaX, KOJH peajbHO MepeOyBaHHS Ha Takii
rmocaJii MOJke MaTH HeTaTUBHUH BILIMB Ha Miepe0ir 10cy-
JIOBOTO pO3CIiayBaHHS. Takok HEOOXIJIHO 3a3HAYMTH,
IO B pa3i BIICTOPOHEHHSI BiJl MOCAJH BIHCHKOBOCITYK-
OOBIISI 32 BUMHECHHS 3JIOYMHIB MPOTH BCTAHOBICHOTO
TIOPSZIKY TIPOXOKEHHsI BIHCHKOBOI CIy»OM Marnume
MICIle JIBO3HAUHA CHUTYaIlis, KOJIU BIHCHKOBOCIYK0O-
BeIlb 3000B’s13aHUH Ha MmijcTaBi KOHCTUTYIIIT Ta 3aKOHIB
VYkpaiHu BUKOHYBaTH BIHCHKOBI 00OB’SI3KH, TIPH IIbOMY
gepe3 HebakaHHs iX BUKOHYBATH CIITUUH CYIIs yCyBa€e
(BIZICTOPOHIOE) HOTO BiJI 1X BUKOHAHHSI.

Ille omHMM YK HEe HAWOLIBII CHIPHUM 3aXOJ0M
3a0e3IedeHHs y IPOIIe/ypl 3aCTOCYBAHHS ITi]T 4ac J0CY-
JIOBOTO PO3CJIi{yBaHHS 3JI0YHHIB MPOTH MOPSJIKY MPO-
XOJKCHHS BIICBKOBOI CITYKOW € THMYACOBHIA JIOCTYI 710
pedeit 1 IOKyMEHTIB. Horo norineHo pO3DIAIATH Pa3oM
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3 IHIIAM 3aX0IOM — THMYACOBHM BIIYYCHHSIM MaifHa.
i 3axo0/111 3a0e31eueHHs] KpUMIHAILHOTO TPOBAKSHHS
3IICHIOIOTHCS 32 3aralbHIMH TPaBIJIaMHU, BH3HAUYCHH-
mu KIIK Vkpainu. Bogrowac mporemypa BuITydeHHS
JNOKYMEHTIB depe3 TPOBEACHHS TUMYACOBOTO JIOCTY-
Iy € JOCHTh CKJIaTHOIO 33 CBOEIO CYTTIO Ta TaKoOIo,
0 NOTpedy€e MEBHOTO MPOMIDKKY Yacy Juis peaizallii,
OCKUIBKH Tependavyae yac Ha MiJrOTOBKY KJIOMOTaH-
Hs Ta MaTepiaiiB, SIKHMH BOHO OOIDYHTOBYETHCS, Ha
CYIOBHUI pO3TIIS KIOMIOTAHHS, BUHECEHHSI BiIMOBITHOT
YXBaJH, MIepeiady yXBaJlM U OpraHi3aiii BUKOHAHHS
Ta 0e3rmocepeHhO caMe BUKOHAHHS yXBaJlH. 3acTOCy-
BaHHS TaKoi TPUBAJIOI POIISYPH i Yac PO3CITiIyBaH-
HSI 3JI0YHHIB MPOTH TOPSAKY MPOXOIKEHHSI BIHCHKOBOT
CITy)KOM BHIA€THCS HEBHUIIPABIAHUM, OCKIIBKH 3 ypa-
XYBaHHSM CITCIU(IKK [UX KPUMIHAIBHUX MPABOIIOPY-
IIeHb, a TAKOXK TOTO, IO 310paHHS JIOKYMEHTIB 1 PO3IIYK
BiiICHKOBOCITY)KOOBIISI € TIEPIIOYECPTOBUM 3aBIAHHSIM
CJIITYOTO Ha MOYATKOBOMY €Talli, BBAXKAEMO 3a JIOIUIb-
HE BIJIYYaTH ITOKYMEHTH, IO CTOCYIOTHCSI KOHKPET-
HOTO 3JI04uHY, niepeadadeHoro crartsamu 407—409 KK
VYkpainu, Ha IMiJICTaBl 3aUTy PO HAJTaHHS 1HQOpMAITi
B mopsiiky crarti 93 KIIK VYkpainu. OjHak 4iTKy rpa-
JIAII0 TOTO, SIKI pedl HEeOOX1THO BWIIyYaTH B MOPSJIKY
TUMYACOBOTO JIOCTYITy, a SIKi OTPHMYBaTH B IIOPS-
Ky crarti 93 KIIK VYkpainu, He BU3HAUeHO. Y TakoMmy
pasi IoHiIbHO (PIHAHCOBY W TOCHOAAPCHKY JIOKYMEHTA-
[0 BIJIYYaTH B MOPSIKY THMYACOBOTO JOCTYILY, a BCI
IHIIN JOKYMEHTH (CITy>KOOBI PO3CIITyBaHHS 32 (haKTOM
TOTO YH IHIIOTO TOPYIICHHS, BHUTSATHU 3 HaKas3iB IPo
MPU3HAYCHHS HAa TOCaiy, HECPEeBEICHHS, 3BUILHCHHS,
MEePEMIIICHHS, KPIM OCOOMCTHX JOKYMEHTIB) JOIILIb-
HO OTPUMYBAaTH Ha TIJICTaBi JINCTAa OpraHy JOCYIOBO-
ro poscrigyBanHsi. KpiM TOro, BHIIyYUTH B TOPSOKY
TUMYACOBOT'O JOCTYITy TOKYMEHTH, SIKi Ie HE ICHYIOTh
Ta CKJIAJAIOTHCS JIUIIE TiCIsT HAIPAaBJICHHS BiAMOBITHOT
BHAMOTH (HAIPHKIIA, CITy>kKOOBa Ta MEIMYHA XapaKTePH-
CTHKH), HEMOKIJIUBO.

[lo cTocyeThCsl THMYACOBOTO BHJIYYCHHS MaifHa, TO
B IIbOMY BapTO IIOTOANUTHCS 3 TyMKOIO A.A. babuya, sxuit
3a3Hayae, IO IeH 3axix 3a0e3NneUeHHs] KPUMiHAIBHOTO
MIPOBAHKEHHS ITiJ] 9ac 3aCTOCYBAHHS HOTO Y KpUMiHAb-
HUX TPOBAKCHHSIX PO BIHCHKOBI 3JI0YHMHH Ta 3JI0YH-
HH, BUMHEHI BIMCBKOBOCTYKOOBIISIMH, Ma€ MEBHY CIIe-
mudiky. 3rixHo i3 gactuHor 2 crarti 167 KIIK Ykpaian
TUMYACOBHM BHJIYYCHHUM MaiHOM MOXKe OyTH MaiHO
y BHIVISINI pedeH, JOKYMEHTIB, Ipolned Tomo. Ko
MPEIMETH Ta pedi, BA3HAYCHI B LIl CTATTI, € BIACHICTIO
BiliICPKOBOI YACTHHU YU BUKOPUCTOBYIOTHCS JIJISI BHKO-
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HaHHS BifiCbKOBHX 3aBHaHb a00 X iX BHIIyIEeHHS ITOB’sI-
3aHE 3 MOXIIUBICTIO PO3TOJOIICHHS AEP’KaBHOI TaEM-
HHUIII, TO TaKe BIUTYYCHHS MaifHa HEOOXiHO IIPOBOIUTH
3a y4acTIO MPEACTABHHUKIB BIHCHKOBOTO BiJIOMCTBA, IO
Mmae OyTu 3a3HaueHO B HopMax KIIK Ykpainwm, siki per-
JAMEHTYIOTh TIOPSIOK MPOBEACHHS OINSAY, OOIIYKY
ta 3arpuMmanHs®. OcoOJHMBY CKIaAHICTh Oyjle BUKIIH-
KaTH TpoLeAypa MNPOBEJCHHS TUMYAacOBOTO JOCTYILY
Ta BWIYYCHHS MailHa B yMOBax BeJICHHsS OOHOBUX JIii
YH 1HIIOTO 30POWHOTO KOH(IIIKTY.

OcTaHHIM 3aX0/I0M 3a0e3NeYeHHS KPUMiHAIbHOTO
MIPOBAJKEHHSI € apelIT MaiiHa, SIKUH MoJisirae B TUMYa-
COBOMY, 10 ckacyBaHHs y BcTaHoBieHoMy KIIK Vkpai-
HU TIOPSIZIKY, MO30aBIIEHHI 32 YXBAJIOK CIAYOTO CYIIi
abo cymy mpaBa Ha BiUyXXCHHS, PO3MOPSUKEHHS Ta/
a00 KOPHUCTYBaHHS MaifHOM, MO0 SIKOTO € CYKYITHICTh
MiICTaB YM PO3YMHHUX MiTO3p IUIS TOTO, 00 BBa)KaTH,
0 BOHO € JIOKAa30M 3JIOYHHY, MIJJISITa€e CreriaabHii
KoH(icKaIlii B IMiJJ03pIOBaHOr0, 0OBHHYBAYCHOTO, 3aCy-
JOKEHOTO, TPETiX 0ci0, KoH(iCKaIll B IOPUIUIHOTI 0CO-
Ou ms 3a0e3nedyeHHs] UBUIFHOTO ITO30BY, CTSTHEHHS
3 FOPUINYHOT 0COOM OTPUMAHOT HEMPABOMIPHOT BUTOJIH,
MOYJINBOT KOH(icKaIlii MaitHa. OCKUTbKY CKJIaJ 3J10YH-
HIB IPOTH TOPSAKY MPOXOKEHHSI BIHCHKOBOI CITyKOU
HE MICTHTBh y cO0i MpeaMeT, a iX 00’€KTOM € MOPSIOK
MPOXO/DKCHHST BIICBKOBOT CITY>KOH, TO MiJCTAaBHU 3aCTO-
CYBaHHS apelITy MailHa € 3arajlbHUMH Ta 3aCTOCOBY-
I0ThCS B TAKUX KPUMIHAJIBHUX TPOBAKCHHSX 13 METOIO
3a0e3neueHHs 30epeKeHHs PEYOBUX JJOKA3iB.

BucHoBkn

[TincymoByrouM BHKIAJEHE, BAPTO 3a3HAYMTH, IO
3aCTOCYBaHHS 3aXOfiB 3a0e3MeueHHs] KPUMiHAJIbHO-
ro MPOBA/PKCHHS IiJ Yac PO3CIiAyBaHHS 3JIOUYMHIB,
nepenbauennx crartsimu 407-409 KK Vkpainu, mae
ICTOTHI OCOOIMBOCTI, SIKi 3yMOBJICHI CIICIliaIbHAM CTa-
TYCOM BIHCHKOBOCITY>KOOBIISI i TIOPSIKOM TIPOXOJIKSHHS
BIICLKOBOT CITy»OHW Ta, Ha Hally IyMKY, MalOTh OyTH
BpaxoBaHi 3aKOHOJABIIEM ITiJl Yac 3aKpillJICHHS HOpMa-
THBHOT MOZE X 3axo/iB. Taki iICTOTHI 0COOJIMBOCTI,
30KpeMa, CTOCYIOThCS TPOICAYPH BUKIHKY YYaCHHKIB
KPUMIHAJILHOTO MPOBAKEHHS JIJIST TIPOBEICHHS CITiJI-
YUX Ta IHIIMX MPOIECYaTbHUX i, TPOBEICHHS THMYa-
COBOTO JIOCTYITY JIO pe4el i IOKYMEHTIB, 3aCTOCYBaHHS
MIPHUBOJLY TOIIO.

*Babuu A.A. OcoOauBOCTI 3aCTOCYBAHHSI 3aX0/IiB 320€3MCUCHHS KPHMi-
HaJBHOTO MPOBADKEHH IOJ0 BifiCbKOBOCITYXOO0BLIB. [Ipaso i 6e3nexa.
2013. Ne 4. C. 77.
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Nowadays, the number of vehicle thefts is steadily increasing and is becoming a problem not only at the national
but also at the international level. In this article, there are displayed special features of criminal liability for vehicle’s
misappropriations according to Ukrainian and European criminal legislation. The study is based on a legal analysis
of article 289 of the Criminal Code of Ukraine “Unlawful appropriation of a vehicle” and the relevant provisions in

the criminal law of Germany, Austria and Poland.

The question is raised about the advisability of placing the article being analyzed in the section on traffic offenses,
since traffic crime are on traffic safety and transport operation.

Therefore, the “Unlawful appropriation of a vehicle” should be attributed to crimes against property, as that done
in the criminal legislation of European countries. Since the said crime, first of all, encroaches on a person’s right to
property which he commits under the law at will, regardless of the will of others. Additional encroachment can also
be made on the controlled use of vehicles, the life and health of the individual and other benefits.

Also, the presence of charging from criminal liability of the person who first committed the crime and repaid
the damage was analyzed. The author pays special attention to the analysis of scientific ideas about the liability for

temporary illegal borrowing a vehicle.

The necessity to abolish the special type of exemption from criminal liability is substantiated. If the unlawful
seizure of a vehicle is committed for the first time, without signs of violence, and then recovered and reimbursed for
damages, this can be considered as mitigating circumstances.

The issue of the subject of unlawful seizure of a vehicle is separately covered. Unlike some European countries,
the subject of this crime is not mopeds, bicycles and rolling stock.

Problem settings and topicality of the researched
subject is conditioned by the fact of some inconsisten-
cies in placing of the analyzed article in Criminal Code
of Ukraine and the presence of a contradictory type
of discharging from criminal liability. According to
Ukrainian legislation, unlawful appropriation of a vehi-
cle belongs to traffic felonies and is placed in the chap-
ter “Criminal offenses against traffic safety or safety
of transport operations”. However, this crime violated
primarily the right to property. So, Ukraine needs to use
European experience to improve criminal law. Besides,
the search is giving a rise to the issue of liability for
temporary illegal borrowing a vehicle.

The prosperity of Ukraine as a sovereign, indepen-
dent, democratic, social and legal state with a modern
market economy is impossible without proper protection
of property, which should not only ensure the stability
and development of our country’s economic system, but
also contribute to improving the well-being of the entire
Ukrainian people. According to the author, in the state
there is no full protection of property rights, if the law
allows the illegal use of someone else’s property.

The maine purpose of the article is to improve
the current Criminal Code of Ukraine with justifica-
tion of amendments to Art. 289 of the Criminal Code
of Ukraine regarding the argumentation of liability for
the temporary appropriation of the vehicle, which, a priori,
entails the charging of the criminal liability for the unlaw-
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ful taking of the vehicle. To solve this goal, the following
tasks must be solved: to explore scientific approaches to
the definition of the object of criminal protection and its
relation with the concept of “object of crime”’; to compare
domestic and foreign legislation regarding criminal lia-
bility for unlawful taking of a vehicle; analyze the views
of modern scholars on the existence of a special type
of exemption from criminal liability in the considered
norm of the Criminal Code of Ukraine.

Presenting of research results

The article is devoted to the problem of criminal lia-
bility for vehicle’s misappropriations. A lot of vehicles
thefts happen all over the world every day and has inter-
national nature'. If we campare the legislation of different
countries, we can see that each country records the crime
in a different manner, which is sometimes not compatible.
Experience indicates that vehicles stolen by opportunist
criminals, such as for temporary use to facilitate other
crimes or by juveniles, are generally recovered within
24 to 48 hours. Some vehicles are stolen and smuggled
to other countries. With the global economy, communi-
cation networks, and transportation capabilities, vehicle
theft is no longer merely a local crime problem?. Accord-

! URL: https://ec.europa.eu/antitrafficking/sites/antitrafficking/files/
criminal_code germany en_ l.pdf

2 URL: https://www.sciencedirect.com/science/article/pii/B97801
2088486550034X? via%3Dihub#aep-abstract-id4
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ing to Interpol statistics the number of database records
of vehicle’s thefts stood at almost 7.2 million®.

Vehicle theft is obviously a property crime, but it is
more appropriate to recognize it as an economic crime
and acknowledge that it becomes a hybrid crime when
violence is used, such as in the case of carjacking.

It is important to find out what kind of public rela-
tions the crime is involved in. Therefore, the generic
object of a crime should be understood as the social
values that a particular group of crimes infringes. The
generic object reflects the nature of the social dan-
ger of a particular group of crimes, which is why it
is used as a criterion for combining individual crime
groups into groups and further placing such groups in
the Special Part of the Criminal Code. According to
this principle, the whole system of the Special Part
is constructed, with the exception of two chapters:
XVII “Criminal offenses in office” and XIX “Mili-
tary offenses”, the construction of which is construct-
ed primarily taking into account the subject of crime
and tribal object.

The main feature that transport crimes are grouped
into is a generic object. Such an object is the relation-
ship that ensures the safety of traffic and the operation
of transport.

The object of crimes against property is the public
relations of property, which are protected by criminal
law as part of economic relations, as the basis of the eco-
nomic system of the state.

The legal expression of property relations is the right
of property - it is a law governed by public relations
regarding the possession, use and disposal of property.
This raises the question of the subject of the crime. When
it comes to theft, the subject will be non-mechanical
vehicles: a bicycle - a vehicle (except for wheelchairs)
that is driven by the muscular strength of the person
on it; moped is a two-wheeled vehicle with an engine
capacity of 50 cm3; trailer - a vehicle designed to be
driven in conjunction with a motor vehicle. This type
of semi-trailers and dissolution trailers are appropriate®.

And, accordingly, the subject of unlawful uppropri-
ation of a vehicle according to 1.10 of the Road Traffic
Rules (approved by the Cabinet of Ministers of Ukraine
Decree No. 1306 of 10.10.2001 and entered into force
on 01.01.2002) is a vehicle - a device, intended for
the carriage of persons and (or) cargo, as well as special
equipment or mechanisms mounted thereon. Mechan-
ical vehicles include motor-driven vehicles. This term
applies to tractors, self-propelled machinery and mech-
anisms (except for vehicles with an engine capacity not
exceeding 50 cm3), as well as trolleybuses and vehicles
with a power greater than 3 kW>.

3URL: https://www.interpol.int/Crime-areas/Vehicle-crime

4 XaBpontok M. [. CyuacHe 3arajabHOEBpOIEHChKE KPUMiHAIbHE
3aKOHOZIABCTBO: IpoOIeMH rapMoHizanii : MoHorpadis. Kuis : IcTuma,
2005. 264 c.

’Tlocranosa Kabinery Minictpis Ykpainu «IIpo IIpaBuia 1opoxHBOTO
pyxy» : Big 10.10.2001 p., Ne 1306: http://zakon.rada.gov.ua/cgi—bin/
laws/main.cgi?nreg=1306-2001-%EF.
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However, under German criminal law, the subject
of unlawful taking of a vehicle is cars and bicycles.
It is also interesting to compare the qualifying features
in the criminal codes of Germany and Ukraine.

Here we are going to analyze Ukrainian and German
criminal legislation. So, in German Criminal Code is
article 248b about unlawful taking of a motor-vehicle or
bicycle. It says that whosoever uses a motor-vehicle or
a bicycle against the will of the person authorized to use
it shall be liable to imprisonment not exceeding three
years or a fine unless the act is subject to a more severe
penalty under other provisions. This offense relates
to crimes against property and regarded as theft. The
aggravating circumstances are contained in the same
chapter, articles 243, 244, 244a. Among them there are:

— for the purpose of the commission of the offence
breaks into or enters a building, official or business
premises or another enclosed space or intrudes by using
a false key or other tool not typically used for gaining
access or hides in the room;

— steals property which is especially protected by a
sealed container or other protective equipment;

— steals on a commercial basis;

— steals property which is dedicated to religious
worship or used for religious veneration from a church or
other building or space used for the practice of religion;

— steals property of significance for science, art or
history or for technical development which is located in
a generally accessible collection or is publicly exhibited;

— steals by exploiting the helplessness of another
person, an accident or a common danger;

— steals a firearm for the acquisition of which a license
is required under the Weapons Act, a machine gun, a
submachine gun, a fully or semi-automatic rifle or a military
weapon containing an explosive within the meaning of the
Weapons of War (Control) Act or an explosive.

— carrying weapons;

— aggravated gang theft.

The liability for vehicle’s theft with aggravating
circumstance is imprisonment from one to ten years.
Besides, there is no difference is this motor-vehicle or
a bicycle®.

The Criminal Code of Ukraine also contains the arti-
cle 289 “Unlawful appropriation of a vehicle”. There are
the same aggravating circumstances, such as:

— actions committed by a group of persons upon
their prior conspiracy, or repeated, or accompanied with
violence dangerous to the victim’s life or health, or with
threats of such violence, or committed upon entering
into a residence or any other shelter, or where they
caused a significant pecuniary damage to the victim,

— committed by an organized group or accompanied
with violence dangerous to the victim’s life or health,
or threats of such violence, or if they caused heavy
property damage.

®Trafficking in human beings in the EU. URL: https://ec.europa.eu/anti-
trafficking/sites/antitrafficking/files/criminal code germany en_1.pdf
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The liability for the unlawful appropriation of a vehi-
cle with aggravating circumstance is imprisonment from
five to twelve years with expropriation.

However, p. 4 of the article has discharge from crim-
inal liability. A person shall be discharged from crimi-
nal liability, if that person committed for the first time
any actions provided for by this Article (except in cas-
es of unlawful appropriation of a vehicle accompanied
with violence against the victim or any threats of such
violence) and voluntarily reported it to law enforcement
authorities, returned the vehicle to its owner and fully
repaired the inflicted losses’.

So, according to p. 4 art. 289 of Criminal Code
of Ukraine, driver can say that he did not intend to steal
the vehicle, only to have fun. Then he has to pay for fuel
and will avoid any punishment. German criminal law
provides for criminal liability even for riding a bicycle
without the purpose of appropriation.

Today Ukrainian scientists argue about practicabili-
ty of this encouraging rule. We agree with V. Kuznetsov
that this discharge from criminal liability is necessary to
liquidate since this is a kind of permission to unlawful
appropriation of a vehicle®. Instead of this circumstanc-
es from p. 4 art. 289 can be qualified as circumstanc-
es mitigating punishment (for example as surrender,
sincere repentance or actively assistance in detecting

7 HaykoBo-TpakTHYHHI KoMeHTap KpumiHaibHOTO KoOzmekcy VYkpa-
iau / J1.C. Aszapos, B.K. I'puiyk, A.B. CaBueHko (Ta iH) ; 3a 3ar. pej.
O.M. Iixyxi, A.B. CaBuenka, B.B. Uepes. Kui : IOpinkom IHTep,
2016. 1064 c.

8 HaykoBo-TpakTH4HHiI KoMeHTap KpumiHaibHOTO KOzmekcy VYkpa-
iau / J1.C. Azapos, B.K. I'pumyk, A.B. CaBueHko (Ta iH) ; 3a 3ar. pej.
O.M. Iixyxi, A.B. Capuenka, B.B. Uepes. Kui : IOpinkom IHTep,
2016. 1064 c.
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the offense and voluntary compensation of losses or
repairing of damages).

We consider it necessary to distinguish between
“feft” and “unlawful taking of a vehicle”. Accordingly,
to enclose the content of temporary use without the pur-
pose of misappropriation in the concept of theft, and to
regard illegal possession as misappropriation o f anoth-
er’s property.

The rules establishing liability for temporary bor-
rowing necessarily imply an indication of the short dura-
tion® (Poland) or the long duration of the term of illegal
possession of another’s property.

The voluntary repayment of the borrowed property is
of criminal law value and is a mitigating circumstance.
In the Criminal Code of Spain — 48 hours, in the Rus-
sian Federation, scientists offered 12 hours. According
to the author, duration does not matter, the general rules
of release from criminal liability work and can be con-
sidered as a mitigating circumstance.

Conclusion

Therefore, it is the rule of law of Ukraine which should
protect the rights of citizens and make them feel safe.
Becides, for the temporary illegal borrowing of the car,
the offender should be responsible. The fact that a person
voluntarily returned the vehicle and recovered the dam-
ages gives the opportunity to consider these circumstanc-
es as mitigating. In addition, we consider it appropriate to
move the analyzed crime to property crime.

® Criminal code of Republic Poland 1997. URL: https://
www.legislationline.org/documents/ section/criminal-codes/country/10/
Poland/show
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The article is focused on defining the current state of normative and legal regulation of the content of the right
to liberty and security, as well as on formulating propositions for its improvement. The author of the article
has listed the main normative and legal acts that regulate the right to liberty and security. The author has found
out the content of the right to liberty and security and its specific features in accordance with the main national
and international normative documents. The author has studied approaches to determining the content of the right
to liberty and security, which are applied in the practice of the Constitutional Court of Ukraine and in scientific
sources. The basic tendencies inherent in the modern understanding of the essence of the right to liberty and security
and its content have been formulated. The main features of the modern understanding of the categories of “personal
security” and “liberty”” have been established and the author has expressed considerations regarding their common
characteristics. The author has demonstrated own vision on some aspects of understanding the content of the right
to liberty and security. The author has argued the expediency of introducing amendments and alterations to
the Constitution of Ukraine and a number of regulatory acts, which specify and develop the provisions of the Art. 29.
Alternative ways of optimizing the content of the right to liberty and security have been offered, which should
be established at the regulatory level. The author has formulated suggestions and recommendations to improve
normative and legal regulation of the content of the right to liberty and security.

3MmicT mpaBa Ha cB00OAY Ta 0COOHMCTY HEIOTOPKAHHICTH: OKpeMi MipKyBaHHS

Ilenex 3opana bozoaniena
acnipanmxa kagheopu adMiHICMPamueHO20 npasa

Kuiscoroeo nayionanvrnozo ynieepcumemy imeni Tapaca [llesuenka, Yrpaina

Beryn

[IpaBo Ha cBOOOMY Ta OCOOMCTY HENOTOPKAHHICTb,
sk Haronourye Koncturyniiinuii Cyn Ykpainu, € onHUM
3 BU3HAYaJbHUX Ta (PyHAAMEHTAILHUX KOHCTHUTYLIHHUX
npas sironuan’. [le 03Havae, 110 Ha3BaHe mpaso (MOPsT i3
HU3KOIO 1HIIMX OCHOBOIIOJIOKHUX IpaB 1 cBOOOM) 3aKia-
Jla€ TBAJIMHUA y CTAHOBIICHHS W PO3BUTOK YKpaiHU SIK
JIeMOKpaTUYHOI 1 paBoBoi JepkaBu. Tomy 3a0e3neueH-
HsI MOTO peaizailii Mae CTAHOBUTH OJIMH 3 HEBIJI'EMHUX,
000B’I3KOBHX Ta OCOOJIMBO BOXKJIMBUX HAIPSIMIB 1 3aB/IaHb
JISIBHOCTI cy0 eKTiB MyOniuHoi agmiHicTpanii. Ase fforo
BUKOHAHHS MOXITMBE Y Pa3i JOTPUMAHHS KIJTbKOX BarOMHUX
yMOB: 1) 3anpoBaKeHHs! HaIITHOTO HOPMATHBHO-ITPABO-
BOTO 3a0e3rneyeHHs Ta 2) (GopMyBaHHs HiTKOTO PO3YMiH-
HSl CyTHOCTI LIbOTO IIpaBa K Cepell OpraHiB MmyONmivHOl
BJIaJM, TaK i cepel rpoMajachkocTi. Bin meprioi ymoBu
3aJIeKHTh, HACKUIBKH SIKICHO perflaMEHTOBaHHH MEXaHi3M

! Pimenuss Kouctutyuiiinoro Cymy YkpaiHm y chpaBi 3a KOHCTH-
TymiiHUM TogaHHsAM 50 HAapOIHUMX JeNyTaTiB MO0 BIAIOBIJHO-
cri Koncruryuii YkpaiHm (KOHCTHUTYLIHHOCTI) OKpPEMHX IOJIOXKEHb
crarti 263 Kopmekcy YkpaiHu mpo aJMiHICTPATHBHI MPaBOIOPYIICHHS
Ta MyHKTY 5 yacTuHM nepioi crarti 11 3akony Yipaiuu «IIpo miminito»
(cripaBa Mpo CTPOKM aJMIiHICTPATHBHOTO 3aTpUMaHHs) BiJ 11 >KOBTHS
2011 p. Ne 10-pm/2011. URL: https://zakon.rada.gov.ua/laws/show/
v010p710-11 (nara 3BepHenns: 01.09.2019).

Pimennss Koncruryniiinoro Cyny Ykpainu y crpaBi 32 KOHCTHTYILH-
HOMW ckaprow [nymienka Bikropa MukonaiioBru4a 11010 BiIOBIJHOCTI
Konctutynii VYkpainu (KOHCTHTYLiHHOCTI) MONOXEHb YaCTUHU [pY-
rof crarti 392 KpuMiHaIBHOTO NpOLECyaIbHOTO KOAEKCY YKpaiHH Bif
13 uepBus 2019 p. Ne 4-p. URL: https://zakon.rada.gov.ua/laws/show/
v004p710-19/print (gara 3seprenns: 01.09.2019).
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3a0e3MeueHHs] peatizallii Iboro mpasa (4u BCTaHOBICHO
BIJIMTOBI/THI MTOBHOB&)KCHHS IMyOIIYHOT aMiHICTpallii, 41
BU3HAYCHO KOHKPETHI CIOCOOM HOro 3a0e3nedeHHs, i
YPEryab0BaHO BITHOCHHU KOHTPOIIO 32 IOTPHMAHHIM
IIHOTO TIPaBa, 9d epe0adeHO BiITOBITANTBHICT 32 HEBH-
KOHAHHSI BUMOT 3aKOHY Y Il cdepi Ta MOpsIOK MPHUTST-
HCHHS JT0 Hel TOINO), a OTXKe, H HACKUIBKH e(PEKTHBHO
BiH JIATUME Ha TpakTuil. Jpyra ymMoBa YWHHThH BIUTUB
Ha 3MICTOBE HAIIOBHCHHS HOPMATHBHO-TIPABOBUX aKTiB,
iX TIyMayeHHs Ta 3aCTOCYBaHHsS Ha MPAKTHUII, aJpKe Bil
YCBIJIOMJICHHSI CYTHOCTI TIpaBa, HOTO 3MICTy 3aJie)KaTh
KOHKPETHI IIUIIXH HOTo peatizaliii Ta ajekBarHi iM cro-
cobu Horo 3a0e3nedeHHs], sIKi MaloTh 3HAXOIUTH CBOE
BiZIOOpaXKEHHSI Y TOJIOXKEHHSX BIAMOBITHUX HOPMATHB-
HUX JOKYMEHTIB. 3BiJICH BHILTHBAE, 10 3MICT IpaBa Ha
CBOOOIy Ta OCOOMCTY HEJAOTOPKAHHICTH Mae OyTH diT-
KO 3aKpIIJICHU HA HOPMATHBHOMY PiBHI Ta HE MYCHTh
JOIyCKaTH HETOYHOCTEH, PO3MHUTOCTI Ta OaraTo3Had-
HOCTI y OT0 pO3yMiHHI, a/pKe Y TIPOTHIICKHOMY BUITAIKY
1€ TIPH3BOAUTHME JI0 HEOIHAKOBOI IOPHIHMIHOI IIPAKTHKU
Ta IOPYILICHB IIHOTO ITPaBa, 3HWKCHHS PIBHS 3aXHIIIEHOCTI
TPOMA/ISTH Ta BiJICYTHOCTI 3aJTI3HUX TapaHTii JOTPUMaHHS
TXHIX TpaB 1 CBOOO, THM CaMUM I IPUBAKOYH (PyHIAMEHT
MPABOBOI 1 IEMOKPATHYHOT JICPIKABH.

3Bakaroun Ha 1€, MeTOI0 CTATTi € BU3HAYCHHS
CY4acHOTO CTaHy HOPMaTHBHO-IIPABOBOI periiaMeHTallil
3MICTy TpaBa Ha CBOOOAY Ta OCOOHCTY HETOTOpPKaH-
HICTh 1 (hOpPMYJIFOBaHHS MPOMO3HIIN IIOI0 WOTO YO-
CKOHAJICHHSI.
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BukJjiag ocHOBHOro MaTtepiany

[lepur 3a Bce BapTO MiJIKPECIIUTH, 1110 HATENEp Y Tpa-
BOBHUX JDKEpENax CIIOCTEPIraeThes IIFOPAITI3M ITiIXO0/IB 710
POBKPUTTS 3MICTY LIbOIO MpaBa. BiH HacamIiepes] Bupaxe-
HUH y TOMY, III0 Y HOPMaTHBHUX aKTaxX IIe IIPaBO 3aKpiruie-
HE Pi3HAM YMHOM: 1) B OTHHX TOKYMEHTaX BOHO 3B’SI3aHO
c(eporo 3aTPUMAaHHS, apeIlTy Ta YB SI3HEHHSI 1 PO3KPUTO
Yyepe3 YMOBH INPUITYCTUMOCTI OOMEXEHHsS LBOro Ipa-
Ba Ta TPABOBI MOXJIMBOCTI, SIKI BUHHKAIOTh Y 3B’SI3KY
3 1M (TIPaBO Ha OCKAPXKEHHS 3aTPUMAaHHS y CYi, IPaBo
Ha KOMIICHCAIII0 32 HE3aKOHHUI apeliT 4u 3aTpUMaHHS).
o Takux, 30Kpema, Hanexarsh KoHctutyiis YKpainu®
(ct. 29), MixkHapomHHM TAKT MPO TPOMAISHCHKI 1 MOJi-
TiyHi ripasa’ (cT. 9), KoHBeHILis po 3axKCT Npas JIFO/IH-
HH i OCHOBOIOJIOKHKX cBOOOA* (CT. 5); 2) iHmi B3araii
HE MICTATh 3raJloK Npo OOMEXKEHHs IpaBa Ha CBOOOLY
Ta 0COOMCTY HEIOTOPKAHHICTh, Y TOMY YHCHI Y 3B’SI3KY
3 apelnToM, 3aTpUMaHHsAM Ta YB s3HeHHsIM. HaromicTh 11ie
MPaBO PO3KPHUBAETHCS B X MEXKaX uepe3 HU3KY 3a00pOH,
SIKi CTOCYIOTBCSL IMUPIIHX CEp KUTTEMISITHHOCTI JIFOIHU-
HHU, SIK-TO: 3a00pOHH IICUXIYHOTO THCKY Ha (i3HIHY 0CO0Y,
BTATYBaHH 1i 1O B)KUBaHHA CIIMPTHUX HAIOIB, HAPKOTHY-
HUX Ta MICUXOTPOITHUX 3aC00iB, BAMHEHHS 1HIIUX JiH, 10
MOPYLLIYIOTh MPaBO Ha CBOOOY, KaTyBaHHS, XKOPCTOKOTO,
HEITFOJICKKOTO 200 TaKoro, M0 MPUHIKYE T1THICTh, TOBO-
JUKCHHSI 9M TIOKapaHHS, (Di3MYHOTO TOKapaHHA OaTbka-
MH (YCHHOBIIOBaYaMH), OIIKyHAMH, MiKITyBaJIbHUKAMY,
BUXOBATEISAMU MAJIONITHIX, HETIOBHOMITHIX JITEH Ta IiI0-
miyHEX (cT. cT. 288289 [uBinbHOTO KOnekey (mam — 1K)
VYipainn®). Takum, siK 3p03yMLJIO 3 HABEICHOTO MPHKIIALY,
€ LIK Vkpainu, B Mexax sIKOro ipaBo Ha cBoOoxy (cT. 288)
Ta MPaBO HAa OCOOUCTY HEAOTOPKAHHICTH (CT. 289) 3aKkpi-
TUICHI OKPEMO OJTHE BiJl OJJHOTO.

3 BHKIIaIIEHOTO TaKOXX OauynMMo, M0 3Ie0IIBIIOro
y 3a3HaYEHUX HOPMATUBHMUX JOKYMEHTaX MiIXOAH pi3-
HATBCS caMe JI0 BU3HAYEHHSI HeraTUBHOTO OOKY IpaBa Ha
CBOOO/TY Ta 0COOMCTY HETOTOPKAHHICTD: HEThCS 00 MO
3a00pOHH, SIKI MOXKHA PO3TIIIATH SIK O0OB’SI3KM YTpH-
MaHHS BiJI IEBHOI MisUTGHOCTI, 1[0 TOKJIaA€H] Ha BCIX 0€e3
BUHATKY, 200 TIPO YMOBH MPUITYCTUMOCTI OOMEKEeHb Ha3-
BaHoro mpasa. [lpu oMy Oe3mocepeHiid 3MICT mpaBa
Ha cBOOOY Ta 0COOMCTY HEOTOPKAaHHICTh, 00 TOYHIIIE
Ka)XKy4H HOTO MO3UTHBHUMN OiK, SIKUIl MOJIATAE y HAMLICH-
Hi HOCIsl IpaBa HU3KOIO MPABOBUX MOXIIMBOCTEH, 3aJIM-
[IA€ThCST HEPO3KPUTHM 32 IESKHM BUHATKOM. MaeMo Ha
yBa3zi, SK NPHUKIAM, TPAaBOBY MOXKJIMBICTB, 3aKpiIICHY
y 4. 4 ct. 289 LIK VYkpainu, 1mo nepeadavae mpaBo 0co-
OU PO3MOPSAAMTHCS LIONO Tepenadi Micis CMepTi opra-
HIB Ta IHIIMX aHATOMIYHHUX MaTepiaiB ii TijIa HAYKOBHM,
MEIMYHIM 200 HABYAIILHUM 3aKJajlaM, a TaKOX TPaBOBI

2 KoHcruryuis Ykpainu Bin 28 uepsust 1996 p. Bioomocmi Bepxosroi

Paou Ykpainu (BBP). 1996. Ne 30. Ct. 141.

3 MiKHApoJAHUIl TAaKT JIOAMHM [P0 TPOMAASHCHKI 1 MONITHYHI
mpaBa Bix 16 rpymus 1966 p. URL: https://zakon.rada.gov.ua/laws/
show/995 043 _(nara 3BepHenns: 01.09.2019).

4 KoHBEHIliss 1PO 3aXHCT IpaB JIOAMHH 1 OCHOBOIIOJIOKHHX CBO-
6on Big 4 mmcromama 1950 p. URL: https://zakon.rada.gov.ua/laws/
show/995 004_(nara 3BepHenns: 01.09.2019).

SuBinpHui Kogeke Ykpainn Bin 16 ciuns 2003 p. Bioomocmi Bepxos-
noi Paou Vkpainu (BBP). 2003. NeNe 4044, ct. 356.
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MOXKJIMBOCTI, SIKI BUHUKAIOTh y TPOMAISTHUHA y 3B’ S3KY
3 0OMEKEHHSIM HOTO TIpaBa, 3aKPIIUICHI Y Ha3BaHHUX BHILE
HOPMaTUBHHUX aKTax. BilmosiaHo, 3 HOr0 MOXHA 3pO0OU-
TH J[Ba QIBTCPHATUBHI IPHITYIIICHHS: a00 IIPaBo Ha CBOOO-
JIy Ta 0COOMCTY HEJIOTOPKAHHICTB A€ JINIIIE 1Ie OOMEKECHE
KOJIO TIPAaBOBUX MOJKJIMBOCTEH, ab0 K perira mpaBoMod-
HOCTEW KOpPECTOHIYIOTh TUM OOOB’Si3KaM, sIKi Ha3BaHi
BUIIE. AJle y TAKOMY pa3i IpaBo Ha CBOOOY Ta 0COOUCTY
HEJIOTOPKAHHICTh OyJie 3BYXEHE JIMIIE JO PO3NITHYTHX
MEX 1 34e0UIBIIION0 BOHO OXOILUIIOBATUME TIIBKH MOXK-
JIMBOCTI TPOMAJISTH 3aXUIIATUCh Bijl arpecii 3 00Ky TpeTix
0ci0, He HaJar0uH MPaB Ha JIii 1M03a IMMH BiJHOCHHAMH.

Tak YW iHaKmie 3a3HAYCHWH CTaH HOPMATHBHOI
permaMeHTalii mpaBa Ha CBOOOLY Ta OCOOHCTY HeEmo-
TOPKAHHICTh Ta 3aBISIKH oMy HasiBHa (I MPOJEMOH-
CTpOBaHAa HAMU BUIIE) MOMKJIUBICTh BUPOOJISITH MPUITY-
MICHHS MO0 3MICTY ILOTO IMpaBa CTBOPIOE MIATPYHTS
JUTSL TIOJIEMIKM Ta YUCIIEHHUX PO3IAYMIB 3 OKpECIeHOI
npoOyieMaTHKH. SIK HACIiOK, CyAX Ta HAyKOBI TIyMa-
4aTh Take IPaBO HEOJHAKOBO, a 1HOMI ¥ MIMpIIE, aHiK
I1e 3aKPIIICHO Y 3aKOHAX, IOICKYIN 3BOASIH HOTO CyT-
HICTh JI0 30ipHOTO TIOHATTS, IKUM OXOILTFOETHCS HH3Ka
IHIIUX KOHCTUTYIIHUX MPaB, M030aBIISTI0YU THM CAMUM
CaMOCTIHHOTO 3HAYCHH [TpaBa Ha CBOOOIY Ta OCOOHCTY
HEJIOTOpKaHHICTh. Hanpukian, 3a 1OpUIUIHOKO TTIO3HUITi-
eto Koncruryniitnoro Cyny Ykpainu mpaBo Ha cB0OO-
Iy mependadae MOXIIUBICTE BHOOPY CBO€] MOBEAIHKU
3 METOIO BUTBHOTO Ta BCEOITHOTO PO3BHUTKY, CAMOCTIIHO
JUSTH BiJIIIOBITHO JIO BIACHUX PIIICHb 1 33 [yMiB, BU3HA-
YJaTH IPIOPUTETH, POOUTH BCE, 110 HE 3a00POHEHO 3aK0-
HOM, O€3MepeIIKOIHO 1 Ha BIACHUI PO3Cy/ epecyBaTh-
Csl TEPUTOPIEIO JCPIKABH, OOMPATH MICIE MPOKUBAHHS
TOIIO; TIPABO Ha CBOOOIY O3HAUAE, 10 0c00a € BITBHOIO
Yy CBOIH IisUTBHOCTI BiJi 30BHIIIHBOTO BTPY4YaHHS, 3a
BUHITKOM OOMEKCHb, SIKi BCTAHOBIIOIOTHCSI KOHCTHTY-
€0 Ta 3aKoHaMH YKpainu®. Y HaBejeHil moswuiii BOa-
gaeMo 00’ €JJHaHHS MIOHAHMEHINE TaKMX KOHCTHUTYIIH-
HUX TIPaB IiJ] MOHATTSAM IpaBa Ha CBOOOY: Ha CBOOOIY
nepecyBanHs (cT. 33 Koncturynii Ykpainu); Ha cBoOO-
Iy [yMKH 1 CJIOBa, HA BUTbHE BUPaKEHHSI CBOIX MOTVISIIB
i mepekoHansb (cT. 34 KoHctuTyii Ykpainn); Ha cBoOO-
Iy cBitorsiay 1 BipocmoBiganHs (cT. 35 Koncrurymii
Ykpainu); Ha cBOOORY 00’€HAHHS y MOMITHYHI MapTil
Ta TpoMajchki opranizamii (ct. 36 Koncrutymii Ykpa-
iHM); Ha CBOOOJY JITEpPaTypHOI, XYIOXKHBOI, HAYKOBOI
1 TEXHIYHOT TBOPUOCTI (CT. 54); a TAaKOX YaCTKOBO MPaBO
Ha TIpalllo, B YaCTHHI BIIBHOTO OOpaHHS Mpalli Ta BiJlb-
Hoi 3roau Ha Hei (cT. 43).

[Tpu npomy Bim3HaumMo, 1m0 Koncturymiawmid Cyn
VYKpalHM BH3HA4Ya€ y CBOIX PIMICHHSX JIMIIC OOWH 3i

® Pimenns Koncrurymiiinoro Cymy Vkpainu Bix 13 depBHs
2019 p. Ne 4-p. URL: https://zakon.rada.gov.ua/laws/show/v004p710-19/
print (nara 3BeprenHs: 01.09.2019);

Pimenns Koncruryuiiinoro Cyny Ykpainu y crpaBi 3a KOHCTHTYIIH-
HUM MOAAHHSM YrnoBHOBaxkeHOoro Bepxosnoi Paam VYkpainu 3 mnpas
JIOMHY 11010 BianoBiaHocTi Konctutynii Ykpainu (KOHCTUTYIIHHOCTI)
TIOJIO’KEHHST TPETHOTO PEUSHHsI YaCTHHU repiioi crarti 13 3axoHy Ykpa-
THu «IIpo neuxiarpuuHy Jonomory» (crpasa npo CyJI0BHH KOHTPOIb 3a
TOCIITaNi3ami€l0 HeMie3MaTHUX 0Ci0 10 MCUXIaTPHYHOTO 3aKiIamy) Bif
1 uepBrs 2016 poky Ne 2-pi/2016. URL: https://zakon.rada.gov.ua/laws/
show/v002p710-16_(nara 3sepuenns: 01.09.2019).
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CKJIQ/IHUKIB aHaJII30BaHOTO IpaBa — TPaBO Ha CBOOOIY,
TOMI SIK IPYTUil CKJIQIHHK MPAKTUYHO 3ATHIIAETHCS 11032
YBarow, OCKUJIbKM BOHO XapaKTepH3YEThCs 3a JIOTIOMO-
TO0 y3arajbHEeHOi (pasu mpo Te, IO HEJOTOPKAHHICTH
JIFOITVHU € TAPAHTIEIO BiJT TOCSTaHb 3 0OKY THINX OCi0 Ha
mpaBa 1 cBOOO/IM, HacaMIiepe]] Ha OCHOBOIIOJIOKHE Tpa-
BO Ha CcBOOOIY’ (110 HE CIIPUSIE PO3KPUTTIO HOTO 3MICTY).
Bomnouac Koncrutyniitauii Cyn He BUOKPEMIIIOE ITPABO
Ha CBOOOJy BiJI IpaBa Ha OCOOWCTY HEIOTOPKAHHICTD,
sk e Mae mictie y LIK Vkpainu, a omxke, HaBelieHa BUIIE
XapaKTepUCTHKA CTOCYEThCS 3a3HAUYCHOTO TIPABa 3arajioM.
Caoero yeproro B.B. KoxxaH mixoauTh JeII0 Mo-iH-
IIOMY JI0 XapaKTePHCTUKH JOCIIHKYBAaHOTO HAMH TIpa-
Ba. Tak, BiH CTBEPJIKYE, 1110 TTPABO HA CBOOOILY Ta MTPABO
Ha 0COOKMCTY HEJOTOPKAHHICTh € OKPEMHMH MPaBaMu®,
[IpaBo Ha 0cOOHCTY HETOTOPKAHHICTH, HA HOTO TYMKY,
SIBIIIE  COOOI0  «3aKpIIUIeHl Y HOPMAaTUBHO-IIPABOBUX
aKTax 3a00pOHH BTPYUYaTUCh Y TEBHI CPEepH JTIOACHKOTO
OyTTs 3 OOKY JIeprKaB, Oy/b-IKMX OpraHi3amiil 4 iHmmx
0ci0»’, a mpaBo HA CBOOOAY € «MOXKIJIUBICTIO BUHHSTU
M HE BYMHATH Jii, [0 He 3a00pOHEHI 3aKOHOM» ', sika
«PO3KPHUBAETHCS 4epe3 Taki IMpaBa: MpaBO Ha CBOOO-
Iy TPUPOTHOTO iCHYBaHHSI, IPaBO HA CBOOOMY ITyMKH
i cioBa (ct. 34 Koncrurymii Ykpainu); mpaBo Ha CBO-
0oy cBiTONIAMY 1 BipocnoBiganus (ct. 35 Koncturyrii
VYkpainu); mpaBo Ha cBOOOLY 00’€IHAHHS y MOMITHYHI
naptii Ta Tpomajackki opranizauii (cT. 36 Konctuty-
uii Ykpainm); cBoOoma MepecyBaHHs, BUIBHOTO BHOO-
py Micus npokuBanHs (cT. 33 Koncrutymii Ykpainwm);
cBO0OJIa JIITEPATYPHOI, XyI0KHBOI, HAYKOBOI 1 TEXHiY-
HOi TBOopuOCTi (cT. 54 Koncrutyuii Ykpainu); ceobona
3i6pass ... (c1. 39 Koncruryii Yipainu)»'.
[linTpuMyro4un IMO3UIIII0 PO3MEKYBaHHS MpaB Ha
cBO0O/Ty Ta Ha 0cOOUCTY HemoTopkaHHicTh, O.0. [Tynna
XapakTepusye iX TaKUM 4MHOM: 1) mpaBo Ha 0COOUCTY

7 Pimennst Koncrutymiitnoro Cymy VYkpaimm Big | depBHs
2016 poxy Ne 2-pn/2016. URL: https://zakon.rada.gov.ua/laws/show/
v002p710-16_(nara 3Bepuenns: 01.09.2019) ;

Pimenns Koncrutyniithoro Cymy VYkpainm y chpaBi 3a KOHCTH-
TYyUiHHUM TIOAAaHHAM YIOBHOBakeHOro BepxoBnoi Pamm VYkpainu
3 mpaB JIOAMHM Iioxo BimmosimHocti Koncrurywii Ykpainu (koH-
CTUTYLIMHOCTI) TMOJNIOKEHHS TPETbOTO PEYCHHS YACTHHU TPEThOL
crarti 315 KpuMiHaibHOroO mpornecyaabHOro KojeKkcy YKpaiHu — Bil
23 mucronana 2017 poxy Ne 1-p/2017. URL: https://zakon.rada.gov.ua/
laws/show/v001p710-17 (mara 3Bepuenns: 01.09.2019);

Pimenns Koncruryniiinoro Cyny Ykpainu Bij 13 uepBHs 2019 p. Ne 4-p.
URL: https://zakon.rada.gov.ua/laws/show/v004p710-19/print ~ (nara
3BepHenHs: 01.09.2019);

Pimennst Koncruryniitnoro Cyny YkpaiHu y crpasi 3a KOHCTHTYLH-
Humu ckapramu Kosryn Mapunu AnaroniiBau, Cauenko Hanii Bikro-
piBuH, Kocrormonosa Iropst JImurposmua, YopHoOyka Banepist IBano-
BHYa 110710 BianosigHocTi KoHctuTyuii YkpaiHu (KOHCTHTYIIHHOCTI)
MOJIOKEHHST 9acTHHU 1’1ol crarti 176 KpuminambsHOTo mporecyais-
HOro Kozekcy Ykpainu Bim 25 wepsus 2019 poky Ne 7-p/2019. URL:
https://zakon.rada.gov.ua/laws/show/v007p710-19__ (nata 3BepHEHHs:
01.09.2019).

8 Koxxarn B.B. Ocobucrti mpaBa Ta cBOGOIM JIFOAMHE: 3arajibHOTEOpE-
TUYHE JOCIIDKEHHS : JTUC. ... KaHa. ropu. Hayk. Crnen. 12.00.01. JIbBiB,
2016. C. 179, 194.

° Koxxan B.B. Ocobucrti mpaBa Ta cBOGOIM JIIOJMHU: 3arajibHOTEOpE-
Trune gocipkenns. C. 175, 180, 184, 194-195.

10 Koskan B.B. Ocobucti mpaBa Ta cBOOOAH JIFOAMHE: 3arallbHOTEOpE-
Trune gocimpkenns. C. 167, 179, 183, 194,

' Koxxan B.B. Oco6ucTi mpaBa Ta cBOOOAN JIFOAMHH: 3aralibHOTEOpE-
Trune gocimpkenss. C. 167, 180, 183-184, 194.
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HEeIOTOPKAHHICTh YUCHHI BU3HAYAE: SIK «TIPABO JTIOIMHU
CaMOCTIHHO PUAMATH PIllIEHHS MO0 IICHOCTI CBOTO
OpraHi3My IpHU KXUTTI a00 Micisl CMEPTi, 3aXUIICHICTh
ocobu Bix Oynb-aKoro He 0aKaHOTO HEHO BIUIMBY, KOH-
TakTy a00 TIOCATaHHS, a TaKOX MPaBO CaMOCTIHHOTO
BUPIIIICHHS MUTAHHS KOHTAKTYBaHHS 3 HABKOJIUIIHIM
cepenoBuiiem»'?; 2) mpaBo Ha cBOOOIY BiH MPOIOHYE
Ha3MBaTH MPaBOM Ha 0coOUCTy cBOOOMY' 1 BU3HAYATH:
SK «OCOOMCTEe HEMailHOBE MpaBo JOMUHH ((i3HIHOT
ocobn) Ha caMOCTiIHHUI BUOIp MozaeNi BIAacHOI IOBe-
JIIHKW Ta BU3HAYEHHS 3MICTY BYHMHKIB, a TaKOX IMPaBO
Ha cBOOOTY BiJl 0OMEXEHb BIIACHOT BOJII 3 METOXO 3a0e3-
TIEUEHHS BUTLHOTO Ta BCEOIYHOTO PO3BHUTKY OCOOMCTO-
cti»'. To 3MicTy mpaBa Ha 0COOHCTY cBOOOLY, Ha HOTO
JIYMKY, Ma€ BXOIUTH «IIPaBO Ha CBOOOIY BHPaKCHHS
BJIACHUX TMOMVISI/IB SIK €JIEMEHT CBOOO/IHM MOBEIIHKU» .
VY ropuauuHii JiTeparypi MOXKHA 3yCTpITH W IMpo-
THJICKHI MAX0Au 10 (opMyTIoBaHHS AediHiliil mpasa
Ha cBOOOIY Ta 0COOMCTY HEJOTOPKaHHICTh, BiIIOBIJI-
HO 10 SIKMX II¢ MPaBO BH3HAYAETHCS SIK IIJTICHA KaTe-
ropis, To0TO 6e3 po30MBaHHS Ha JIBI OKPEeMi YACTHHU:
mpaBa Ha CBOOOAY 1 TpaBa HA OCOOMCTY HEIOTOpPKaH-
HicTh. Hampukinaz, Takoro € nediHimis, 3anpornoHoBaHa
C.I. YopHOOUEHKO, a caMe: «IIe HA3Ka IPAaBOBUX HOPM,
SIK1 3aXHINAITh 0c00y BiJI Oy[b-SIKHX 3a3iXaHb 3 OOKY
Jep>KaBHUX OpraHiB, MPUBATHUX YU IOCAJOBHX OCiO,
SIKi He nepedadeHi 3akoHoM» °, Xoua npu 1iboMy BUCHA
HAroJIOIIY€ Ha TOMY, III0 «IIPaBO HA OCOOHMCTY HEJOTOP-
KaHHICTh BIAPI3HAETHCS BiJ IpaBa Ha CBOOOMY...»! .
HaBeseHnM He BUYEPIYHOTHCS HAsBHI MMIXOAU 0
XapaKTepPUCTUKU CYTHOCTI I 3MICTy IpaBa Ha CBOOOTY
Ta OCOOMCTY HEOTOPKAHHICTh, ajie B MEXax IIi€l CcTaTTi
MU HE 3yITMHATAMEMOCH Ha BUBYCHHI TX CYKYITHOCTI i aHa-
J1131 KOPKHOT0 3 HHX, a/Ke MU IX HAaBOIMMO 3 METOIO JIEMOH-
CTparii IIropati3My HAayKOBUX MiAXOAIB IO TIyMadeHHS
3MICTY IBOTO TIpaBa Ta OCOOJHMBO OKPEMHX TEHICHIIIN
B MOr0 po3yMiHHI Cy4acCHUMH BY4CHUMH. [ToMiX HUX BHIi-
JSIFOThCSL HAWOLIBIIE JIBi: 1) 3TiHO 3 MEPIIOI0 BYEHI MPO-
TIOHYIOTh PO3AUIATH MIPaBO Ha CBOOOIY Ta MPaBO Ha OCO-
OWCTY HEIOTOPKAHHICTB SIK CAaMOCTIiHI rpaBa. Ha xopucthb
IILOTO TAKOXX CBIYaTh HAYKOBI JIOCII/DKCHHS, B MEXax
SKUX XapaKTePU3yeThCsI JIUIIIC ONMH 31 CKIIaJJHUKIB MpaBa
Ha CBOOOMY Ta OCOOMCTY HEJOTOPKAHHICTb, CEpell SIKUX
JUIsl IpHKIIaay MokHA Hasaru npairi B.IT. TpoGosoi's,

2 [Tynma O.0. AqMiHICTPaTHBHO-NIPABOBE PETYJIIOBAHHS 3a0€3I1eYeHHs!
3MiHCHEHHSI OCOOUCTHX HEMalHOBHX IpaB @ IHC. ... J-pa IOPHA. HayK.
Crer. 12.00.07. Ipmins, 2018. C. 191.

B Ilynma O.0. AnMiHICTPaTHBHO-IIPABOBE PETYJIIOBAHHS 3a0€3IICYCHHSI
311ificHeHHs ocoOucTHX HemaitHoBuX npas. C. 208.

“Ilynma O.0. AqMiHICTPaTHBHO-IIPABOBE PETYJIIOBAHHS 3a0€3IICYCHHSI
311ificHeHHs ocoOucTHX HemaitHoBuX npas. C. 209.

" Ilynma O.0. AgMiHiCTPaTHBHO-IIPABOBE PETYJIIOBAHHS 3a0€3IICYCHHS!
311ificHeHHs ocoOucTHX HemaitHoBuX npas. C. 209.

1*Yoproouenko C.I. [IpaBo Ha cBOOOIY Ta OCOOUCTY HENOTOPKAHHICTH
(diznuHux oci® B YkpaiHi: npoOiaemu 31MCHEHHS Ta 3axXuUCTy. BicHuk
Xapriecokoeo nayionanvnozo ynieepcumemy enympiwnix cnpag. 2002.
Bun. 17. C. 72-77.

"Yopuoouenko C.I. [IpaBo Ha cBOOOIY Ta 0COOUCTY HENOTOPKAHHICTH
(iznuHux ocib B Ykpaini: npoOnemu 3xificHenHs Ta 3axucty. C. 72-77.

¥Tpo6osa B.II. [l{ono BH3HAYEHHS 3MiCTy KaTeropii «ocobucra Hemo-
TOpKaHHICTY. Popym npasa. 2009, Bum. 2. C. 97-101. URL: http:/
univd.edu.ua/science-issue/issue/2839 (nara 3sepuenns: 01.09.2019).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE



Pelekh Zoriana

O.M. INoxap®, I1LIO. ITycronanosa® (xo4ya y BHIAAKY i3
Mpariero 1bOr0 HAyKOBIIS JIOLUIBHO 3ayBaXKHTH, IO BiH
IpaBO Ha OCOOHMCTY HEJOTOPKAHHICTb BH3HAYae dYepe3
HH3KY TPaB, BKJIFOYAIOUYH PABO Ha CBOOOTYy>') Ta iH. 3 1160~
TO MPHUBOAY BiJI3HAYUMO, 110 €BPONCHCHKUI CyIT 3 TIpaB
JIFONIMHK Y cipaBi «AntyH npotu Typeaunnm»? (2004 p.)
BHUCJIOBUB JIyMKY TIPO HEBIIUIUTBHICTH IIUX MPAB Ta HEMOXK-
JIUBICTH TITyMa4eHHsI 0COOUCTOT HEIOTOPKAHHOCTI OKPEMO
B mpaBa Ha cBOOOMY™. 3 IIi€l MPUYMHM, & TAKOK BPaxo-
BytouH, 1o Koncrurymiero Ykpainu Ta MiKHapOAHO-TIpa-
BOBUMH AaKTaMH 3aKpilUICHO came MpaBo Ha CBOOOTY
Ta OCOOMCTY HETOTOPKAHHICTH, BBAKAEMO HENOILIHHIM
BIJUTIICHHS CKJIQJTHHAKIB I[OTO TpaBa y CaMOCTIHHI TIpa-
Ba; 2) 3TiJIHO 3 JPYTOIO0 TCHJCHIIIEI0 BUCHI BKIIIOYAFOTH
JI0 3MICTy IIbOTO TpaBa HU3KY IHIIMX, CAMOCTIHHUX KOH-
CTUTYLIHHUX NpaB 0COOH, 110, HA HAIy JTyMKY, HiBeIJIIOE
CaMOCTIlfHEe 3HAUCHHSI [LOTO ITPaBa, TIEPETBOPIOIOYH HOTO
Ha 30ipHYy KaTeropiro 3araJIbHOTO XapakTepy.

JlonaTkoBOIO MiJICTAaBOIO JUIi TAKOTO 3HEOCOOICH-
HS TIpaBa Ha CBOOOLY Ta OCOOHCTY HEIOTOPKAHHICTH
CIYTYIOTh YMHHI HOPMATHBHI aKTH, Yy SKHX y MeXax
CTaTTi, MPHUCBIYCHOI ILBOMY TIPaBY, IIEPEPAXOBYIOTh-
csl IHIN KOHCTMTYLiNHI mpaBa rpomanasH. Hampukman,
y 4. 1 c1. 12 KpuMiHAIBEHOTO MPOIECyaabHOTO KOICKCY
Vipaiuu* i Ha3Bo1o «3abe3rmeueHHst paBa Ha CBOOOLY
Ta 0COOMCTY HEZOTOPKAHHICTHY 3aKPIMJICHO, M0 «ITiJ] 4ac
KPUMIHAJILHOTO MPOBAHKEHHS HIXTO HE MOXKE TPUMATHUCS
I BapTOIO, OyTH 3aTpUMaHIM ab0 oOmedcenum y 30itic-
HeHHI Npaea Ha GLIbHe nepecysaHHs B HIINH criocio yepe3
mio3py a60 OOBHHYBAUCHHS y BUNHEHH] KPIMIHAILHOTO
MIPABOIOPYILICHHS 1HAKIIIE SIK Ha MiJICTaBaX Ta B IIOPSIIKY,
nepenbadennx muM Komekcom». [pu mipoMy, sIK BimoMo,
3a3Ha4YCHE y IIUTOBAHIM YaCcTHHI MPAaBO Ha BUILHE TIepecy-
BaHHJ € HIYMM IHIIINM, SIK TIPaBOM Ha CBOOO/TY IepecyBaH-
Hl, 3aKkpimieHnM y cT. 33 Konctutynii Ykpainu.

OT1xe, K 0a4MMO 3 BHKIAJCHOTO, HUHI CKJalach
CHUTYyaIlisl, 32 SKOi aHl MpaBOBa JOKTPHHA, aHi CylIoBa
MPAaKTHKA HE MOXYTh JaTH YiTKOI Ta BUYCPITHOT BifIO-
BiJIl Ha Te, 11O SBJIsSIE COOOK0 HA3BaHE MPABO Ta sIKi Mpa-

! TToxxap O.M. CyTHicTh Ta 3MiCT 0COOMCTOI HEIOTOPKAHOCTI SIK
cy0’€KTUBHOTO IpaBa rPOMaJIsiH. AKmyanvHi npobiemu oepixcasu i npasa.
2012. Bum. 64. C. 137-145.

2 [Tycronanos ILIO. TlousTHe W ropuauyeckas NPUPOjAA MpaBa Ha
HEMPUKOCHOBEHHOCTh JIMYHOCTH. FOpucmv — I[lpasosedn. 2009. URL:
https://cyberleninka.ru/article/n/ponyatie-i-yuridicheskaya-priroda-pra-
va-na-neprikosnovennost-lichnosti (nara 3seprenns: 01.09.2019).

2 Tycronanos ILIO. TlousTHe W ropuauyeckas NpPUPOjA MpaBa Ha
HenpukocHoBeHHOCTh auuHocTH. URL: https://cyberleninka.ru/article/n/
ponyatie-i-yuridicheskaya-priroda-prava-na-neprikosnovennost-lichnosti
(nara 3BepuenHs: 01.09.2019).

22 Pimenns [lanatn y Crpasi «AnrtyH npotu Typedunnu» : PimeHHs
€Bponelicbkoro cyny 3 mpaB joguHH Bix 1 uepsust 2004 p. URL:
https://zakon.rada.gov.ua/laws/show/980 342/print__(mata 3BepHEHHS:
01.09.2019).

3 JIstouc-DuTonw, 111, Benepuukosa /1. [IpaBo Ha cBOGO/Y 1 JTUUHYIO
HETIPUKOCHOBEHHOCTE B paMKax EBporelickoif KOHBEHINH O 3aIUTe IIpaB
yenoseka (cratbst 5). INTERIGHTS. PYKOBO/ICTBO JIJIA FOPUCTOB.
W3n. mo cocrosiuuto Ha ceHTsi0pb 2007 . London: INTERIGHTS; Lan-
caster House; Council of Europe, 2008. C. 2. URL: http://www.echr.ru/
documents/manuals/Article05/Interights-Right%20t0%20Liberty RUS.
pdf (nara 3Bepuenns: 01.09.2019).

24 KpuMiHaIBHUN MpoLECyalbHUN KOJAEKC YKpaiHu Bix 13 KBiTHs
2012 p. Bidomocmi Bepxoenoi Paou Ykpainu (BBP). 2013. Ne 9-10,
Ne 11-12. Ne 13. Cr. 88.
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BOBI MOKJIMBOCTI BOHO Tependadae. Ha Hamy JIyMKy,
BKazaHe 1oTpedye 000B’SI3KOBOTO BTPYJIAHHS 1 BUIIPaB-
JICHHS, aJKEC BLNbHE TIYMadeHHS IIpaBa Ha CBOOOTY
Ta OCOOHCTY HENOTOPKAHHICTH (PAKTUYHO O3HAYATHME
BIJICYTHICTh HOTO pO3YMIHHS 1, BIJITIOBITHO, HAIIHHOTO
3a0e3MeUeHHs: KOXKEeH IO-CBOEMY ITIAXOTUTHME 0 TOTO,
SKUH BHUINAJOK HaJeXaTUMe 10 chepu 3axXUCTy UM
paBoM. 3BUYAHHO, KOJKCH ITPaBO3HABEIb 3aBKIH MATH-
M€ 3MOT'Y BUCIJIOBJIIOBATH CBOI JYMKH IIIOJ0 MOIIHBHX
HAMpsIMiB PO3YMIiHHS 3a3HAYCHOTO TpaBa (BiIMOBITHO
J0 HOr0 KOHCTUTYILIMHOrO IpaBa Ha CBOOOAY JyMKHU
i cloBa, HA BUTBHE BUPaKEHHsI CBOIX MOIVIIIB 1 mepe-
KOHaHb, 3aKkpirieHoro y cT. 34 Koncrurymii Ykpaian),
ane JUIl HOPMaTUBHO-IIPABOBHX AKTiB, IPaBO3aCTOCOB-
HOI Ta PAaBO3aXUCHOI MPAKTUKH Lie (TOOTO HMOBIPHICTh
Ta AUCKYCIHHICTh 3MICTY MpaBa) HEMPUITYCTUMO.

ToMy y TOIIyKaX MOXIIMBHAX IUISAXIB BUPIIICHHS
3a3Ha4YeHOT POOJIEMH BiJJ3HAYUMO, IO OJTHIEIO 3 MOXKITH-
BHUX, Ha HAlll MONIS, TMepeayMoB (OPMYyBaHHS CEepeno-
BUIIA, CIPUSITINBOIO U1 0araTro3HaYHOTO TIyMadeHHS
Tpaga, 3aKpirieHoro y ct. 29 Koncrurymii Ykpainu, € Heo-
JTHO3HAYHICTH CPOPMYITHOBAHOTO Y Ha3BaHill CTATTI Ipa-
Ba. 30KpeMa, 3ayBa)KUMO, II0 MOHATTS «OCOOHCTa HEMo-
TOPKAHHICTEY MOKHA PO3DDLIATH I PI3HUMH KyTaMy
Ta IMOSICHIOKOYH 3 TOYOK 30pY PI3HUX KOHIICHIIIH Ta Miaxo0-
JB: 116 MOJKE CTOCYBAaTHCh MOKIMBOCTCH MEPEIIKO/KATH
HeOaKaHUM JTOTUKAM TPETIX 0Ci0; CBITOCTI iMeHi, peryTa-
1T JIFOJIMH; 3aXUINEHOCTI Tijla | IyXy JIFOJMHK Bifl OyIb-
SIKAX MTOCATaHb Ha Hel, BKITFOYAOUH 11 MCHXIKY, (Qi3naHui
CTaH, TIONISIM W BipocnoBinanHs Toro. [Ipuiyckaemo,
110 3 IIUX MPUYUH YUCHI BUIULTIOTH Pi3Hi piBHI a00 cepu
HEIOTOPKAHOCTI JIFOAUHU: (Di3HUHY, TICUXIYHY, MOpPAJIbHY,
COIlaJIbHY, JTyXOBHY> TOIIO. BimIOBiIHO, 3aeKHO Bi
TOYKH 30py Il OCOOMCTOI0 HEJOTOPKAHHICTIO MOXKHA
PO3yMITH HEAOTOPKAHHICTh y BCIX 1 MposiBax Ta y BCIX
IUTOIIMHAX ICHYBaHHS JIFOIMHH Ta 1 0COOMCTOCTI.

3arajpbHOBIJIOMO, IO TIOHATTS «CBOOOMa» € JIyKe
IIMPOKUM 32 CBO€IO0 MPHUPONOI0, SKYy HAMararoThCs
HosiCHUTH (hinocou, MpaBO3HABII Ta HAYKOBIIi B IHIITHX
rary3sx HayKH MPOTSIroM 0araTboX CTOJNITh. 30KpeMa,
M nuTaHHsM neperimanuck me E. Kanat, HI.JI. Mon-
teck’e, @. Himme, E. ®pommM, A. lHlonenrayep ta iHmi
BUJATHI B iCTOpIii MOMITHYHOI 1 TPaBOBOI JyMKH 0CcOOU-
cTocTi. He mpunuHMIN MOCHIKEHHST KaTeropii «cBo-
0oma» 1 cydacHi BUCHI, PO3YMIIOUH IIiJT HEIO 1JIet0, sKa
BiZJoOpakae Take BiTHOIICHHS Cy0’€KTa 10 CBOIX aKTiB,
3a SIKOTO BiH € X BH3HAUAJIBHOIO NPUYMHOIO, 3 BOHU
0e3mocepeIHbO HEe 3yMOBJICHI NMPHUPOJHUMH, COIiallb-
HUMH, MIKOCOOUCTICHO-KOMYHIKATUBHUMH, 1HJUBI-
JIyaJTbHO-BHYTPIIIHIMH YH iHAWBITYalbHO-POIOBHUMHU
(bakropaMu®®; BiJICYTHICTh MOJITHYHOTO i EKOHOMIY-

% Kokan B.B. OcoGucti mipaBa Ta CBOGOIH JIOIMHK: 3arajbHOTEOpE-
tuuHe pociikenns. C. 175.

I'po6osa B.II. Illomo BH3HAYEHHS 3MICTy Kareropii «ocoOHCTa Helo-
topkanHicTe». URL: http://univd.edu.ua/science-issue/issue/2839 (mara
3epreHHs: 01.09.2019).

2 Hosas ¢unocodekas suumkionenus: B 4 1. T. Il «H-C». / Un-T
¢dunocodun PAH, Har. o6ur.-nayuH. ¢pounn; Hayano-pen. coser: mpec.
B.C. Crenun, 3amecturenu npenc.: A.A. I'yceitnos, ['JO. Cemurun, yu.
cekp. A.II. Orypuos. Mocksa : Msiciib, 2010. C. 501.
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HOTO THOOJICHHS, YTHCKY Ta OOMEKeHb; NepeOyBaHHs
HE IiJI aperIToM, He YB I3HEHHUM, He B HeBoJi? (Ipu-
MMyCKa€eMO, 10 CXOXKHM MiAXiJ Oylo B3STO 32 OCHOBY
st (popMyIIOBaHHS TOJNOXKEHb Y 3arallbHUX HOpMa-
THUBHO-TIPABOBUX aKTaX, NMPHUCBSICHUX MpaBy Ha CBO-
001y Ta OCOOMCTY HEIOTOPKAHHICTB); JKUTTS, iCHY-
BaHHs 0€3 3aJIe)KHOCTI BiJl KOro-HeOyab, MOXKIHUBICTh
MMOBOIUTHCh Ha CBill PO3CYI; MOXIJIHBICTH HisITH Oe3
TepenKkoy 1 3a00poH y Oyab-AKiil raixy3i; MOKIUBICTh
BHSIBY Cy0’€KTOM CBO€i BOJIi B YMOBAaX yCBiJOMJICHHS
3aKOHIB PO3BUTKY MPUPOAU 1 CYCHiJIbCTBA?; MOXKIIH-
BICTBh HOCSTHEHHS BIACHHX I[UICH, 3apay SIKUX JEOIH-
Ha 37[aTHA MOCTYIHUTUCH TIPaBaMHU 1 CBOOOAAMH THIITHX
JoNei”; HAasBHICTh PI3HOMAHITHHX MOYKIHBOCTEH,
a CTOCOBHO CYCHUIBCTBA I 0COOUCTOCTI — CTBOPEHHS
MOXITUBOCTEH JUIS CHpPaBXHBOTO PO3KBITY TBOPYHX
CUJI JIIOAWHM 1 JiropacTBa’®; He3ameKHICTh 0COOUCTOCTI,
1HIMBIIA y CBOIX JisIX, BAOOPI CBOTO MiCIIe3HAXOKEH-
Hsl; cBOOO/Ia IIepecyBaHHs, CBOOOA COBICTI 1 Bipocmo-
BIIaHHS HE3aJIC)KHO BiJl UyXkOi JYMKH, MOKIIHUBICThH
pO3MOpsIKATHCS COO0I0 1 CBOIMU 3/1I0HOCTSIMH, JTiSITH
Ha BIACHUH po3Cya, Oyaydn 0OMEXCHUM TiJIbKH MeXa-
MHU 3aKOHY; MOKJIUBICTh BUOOPY?!; cucTeMa BCTaHOBIIC-
HUX CYCHUIECTBOM MOKJIHBOCTEH 3MIHCHIOBATU BIACHY
MTOBEMIHKY BIJIMOBIJIHO JIO BH3HAYCHOTO 3aKOHOM CTY-
TIeHs1 HeOOXiHOCTI Ta Oa)kaHHsI y TICBHUH Mepio yacy,
1110 3a0e3MeuyeThCs AePKaBoro Ta iH.

Crmparounch Ha BHKIAJCHE, MOKEMO MPHITYCTHTH,
0 «CBOOOA» € HACTIIBKK 0AraToacIieKTHUM SIBUILIEM,
III0 OXOIUICHHSI BCHOTO PO3MAITTS ii BIATIHKIB i MPOSIBIB
Ta 1X BUPa)KCHHS 32 JOMIOMOIOI0 OHi€] KOPOTKOI nedi-
HIIIT € Iy’Ke CKIIaJHUM 3aBIaHHAM. TUM made, 1mo ¢op-
MYJTFOBaHHsI Te(hiHIMINA 3a3BHYAl ITePectilye KOHKPETHY
METY, 3317151 TOCSTHEHHSI K0T HAYKOBIII 30CEPEKYIOTHCS
Ha 00MEeXEHOMY KOJIi 03HaK Ta 0COOIMBOCTEHN, BIACTUBUX
KaTeropii, sSIKy IUIaHyeThcsl BU3HaunTH. OJHAK, HE3Ba-
JKAalOUM Ha IIe, HaBeACHE Jac 3MOTY IiJCyMyBaTH, IIO:
no-nepuie, OTHAM 3 aCTIeKTiB CBOOO/IN € HASBHICTH IO
HU3KH MOXITMBOCTEH, BUKOPHCTAHHS SIKHX € PEabHUM
Ta JIOCTYIHUM JUI HOCiA CBOOOAU; nO-Opyee, OKPEMUMHU
BJIACTHBOCTSMH CBOOOJIHU € Te, IO il MOXKHA XapaKTepH-
3yBaTu 3 ABOX OOKiB: 1) MO3UTUBHOTO, SIKM BiAIOBiTa€e
32 MOMUIMBOCTI JIFOIWHH CAMOCTIHHO BH3HAYaTH CBOIO
MOBE/IIHKY, HE3aJeXKHO BiJ OakaHb iHIMX 0cCi0 Ta 0e3

2 BenuKMi TIyMauHuii CIOBHHMK Cy4acHOT YKpaiHCbKOI MOBHU (3 IO
imomnos.) / Ykman. i ronos. pen. B.T. bycen. Kuis, Ipmins : BTO «Ilepyn»,
2005. C. 1300.

28 BenWKUii TIyMavdHUi CIOBHUK Cy9YacHOI yKpaiHCBKOi MOBH (3 IO.
i gomog.). C. 1300.

2 Kasrapanze O., Tpomkuna Jl., ®axpyaunosa D.P. Tpauncdopmarus
CMBICIIOB CBOOOJBI: OT AHTUYHOCTH 1O COBPEMEHHOCTH. broinemens
Mmeouyunckux unmeprem-kougepenyuii. 2016. T. 6, Ne 5. C. 1003-1005.
URL: https://medconfer.com/files/archive/2016-05/2016-05-27-A-6963.
pdf (mara 3Bepuenns: 01.09.2019).

30 [guenko O. Posyminust cBoGomu B peanisx XXI cromirrsa. Buwa
oceima Yxpainu. 2011. Ne 1. C. 32-39.

S Maguno O.1. ®inocodebko-npaBoBe PO3yMiHHS CBOOOIN JIHOAMHH.
Bicnux Hayionanvnozo ynisepcumeny «JIvgiecoka nonimexuixay. FOpu-
ouuni nayku. 2016. Ne 845. C. 454-459.

32 Sipmont JI.B., Bauapo C. IloHsTTs, 3Ha4eHHsT cBOOO/H Ta ii B3aeMo-
3B 530K 13 mpaBoM. Bicnuk Hayionanenoeo ywnisepcumemy «JIvgiscoka
nonimextixka». IOpuouuni nayxu. 2015. Ne 825. C. 252-257.
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BIUIMBY Pi3HOMaHITHHX OOCTaBHH Ha 3IIHCHEHHS BHOOPY
Ta IPUHAHSTTS PIIICHHS; 2) HETATHBHOTO (HA HAIIY TyM-
Ky), IKAH OJJHOYACHO Tepeadayae sik MOXKIIMBOCTI HOCIS
CBOOOIM 3aXHINIATH CBIH TOCTYII 10 TaK OM MOBHTH ITO3H-
TUBHHUX MOXKJIMBOCTEH, 3aXHWIIAaTH CBOK CBOOOIY Bl
HocsiraHb 3 00Ky 1HIIMX 0Ci0, BUMAaraTy Bif HIINX 0OCi0
YTPUMYBAaTUCh BiJl TAKUX MOCSATAHb TOIIO, TAK 1 KOpec-
MIOH/TYIOYH IM OOOB’SI3KH 1HIIMX OCI0 YTPUMYBATUCH Bif
TaKUX MOCSATaHb. AJKE 3BEpPHIMO yBary, 0 BUKOHAHHS
IHIIMMH 0co0aMM TakuX OOOB’SI3KIB SIBISIE HEBiA €EMHY
YMOBY HasIBHOCTI CBOOOJM: SIKIIO CBOOOAA, HANPUKIA,
03HAYA€ «BIACYTHICTD MONITHYHOTO I EKOHOMIYHOTO THO-
OJIEHHSI, YTHCKY Ta OOMEKEHB»>, TO IIe BOIHOYAC O3Ha-
yae 1 Te, M0 XTOCh 3000B’s3aHNI He 3IIHCHIOBATH TaKi
THOOJIEHHSI, TUCK, OOMEXEHHS, OCKUIbKU Yy TPOTHIICK-
HOMY BHIAJKy CBOOOIM HE OyIne; no-mpeme, SIK MOYKHA
MOOAYHTH 3 PO3MITHYTUX Je(iHIIIH Ta HOpMAaTHBHO-TIPa-
BOBHUX aKTiB, OKPEMi MOXITHBOCTI, 3yMOBIICHI HasBHICTIO
cBO0O/IM, HAaOyIM CBOTO HOPMATHUBHOTO BHUPAXEHHS SIK
OKpeMi KOHCTUTYILIIHI MpaBa TpoMaisiH (cBoOoma mepe-
CyBaHHs, cB000/1a Ha BUPAKECHHS TIONVISAIB TOIIIO).

VY TakoMy pa3i BUHHKA€E JIOTIYHE 3aMUTAHHSI: YOMY
IpaBoO Ha CBOOOY Ta OCOOUCTY HENOTOPKAHHICTH HAOYy-
Ba€ HOPMATHBHOTO 3aKPIIUICHHS SIK MIPaBO, CAMOCTIiHE
BiJI pEIITH CKIIQJIHUKIB CBOOOH, a/ke BOoHM €1uHI?! Ha
HAITy TyMKY, IIe TOMIJIKa ¥ ()OPMYITIOBaHHI IpaB i CBO-
601 TpOMajsiH, OCKIIBKM JOpedHo: 1) abo 3akpimuTé
CIIOYATKy 3arajibHi HOPMH PO HAJICKHICTh IPOMaSTHAM
IpaBa Ha cBOOOJTY Ta 0COOMCTY HEIOTOPKAHHICTH Ta PO
CKJIQHUKH I[OTO TIpaBa, MEPepaxoByIOYH CBOOOTY Ha
HepecyBaHHsl, CBOOOIY Ha BHPaKCHHs MOIVISIIB Ta iH.,
a BKE TOTIM IepepaxoByBaTH KOHKPETHHH 3MICT KOX-
HOTO 3 IUX CKIIAJIHUKIB; 2) a00 yTOYHIOBATH, IO Tpa-
BO Ha CBOOOJY Ta OCOOMCTY HEIOTOPKAHHICTH BKITOYAE
Ti IPaBOBI MOXJIMBOCTI, SIKI HE OXOILTIOIOTHCSI 1HIIUMU
KOHCTUTYLIHHUMH TpaBaMH. Y TakoMy pasi JOLIIbHO
TepeiiMEHOBYBATH IIPABO Ha CBOOOY Ta 0COOUCTY HEJ0-
TOPKAHHICTh, HAAAIOUN HOMY OUTBII KOHKPETHY HAa3BY,
a00 JOMOBHIOBATU CTATTIO, SIKa HOTO 3aKpiIuIIoE, MOJIO-
JKCHHSIMH, SIKi BU3HAYAIOTh 3MICT IIHOTO TIpaBa i JAroTh
3MOTY BiJIMEXKYBATH BiJl PEIITH IIPaB IPOMAJISH.

Crmparouyrch Ha BKa3aHe, MiJKPECIUMO TaKOXK 1 Te,
IO MOJIOKEHHST HOPMATUBHO-NIPABOBHUX AaKTIiB (HacaM-
nepen Koncrutymii Vipainw, MiKHApOIHOTO MaKTy
PO TPOMAJISTHCHKI 1 MOMITHYHI TpaBa, KoHBeHIIT ipo
3aXHUCT MPaB JIOAWHU 1 0CHOBOIOJIOKHUX cBoOOI, Kpu-
MiHAJIBHOTO MPOIECYaIbHOTO KOIEKCY YKpaiHu) mepe/-
0a4aroTh i MPaBOM Ha CBOOOIY Ta 0COOUCTY HEOTOP-
KaHHICTh 30BCIM 1HIIIE, BIJIMIHHE BiJ] 3aTaJIbHOI CyTHOCTI1
cBOOOIM Ta OCOOHMCTOI HEAOTOPKAHOCTI Y CYKYITHOCTI
3 yciMa iX acriekTaMu, 00MeXYIOUH 1€ TPaBO BUKIIFOYHO
c(eporo 3aTpUMaHHs, apellTy Ta YB S3HEHHS. 3BaKaro-
YU Ha IIe, Y1 HE JIOpeYHimie Oyne YTOUHUTH (HOPMYITHo-
BaHHA cT. 29 Koncrutynii Ykpainu, 3akpinusmm: «Kox-
Ha JIIOJMHA Ma€ MpaBO Ha CBOOONLY 6i0 HE3AKOHHO20
sampumanns, apewmy ma ye sznenns»? [lpu npomMy e
JKOTHIM YMHOM HEe 0OMEKHTH IIpaBa JIIOIUHA, OCKITEKA

3 BenuKuil TIlyMavyHuii CIOBHHMK Cy4acHOI YKpaiHChKOI MOBH (3 /0.
i moros.). C. 1300.
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pelTa acrekTiB IpaBa Ha CBOOOIY Ta OCOOHCTY HEJlo-
TOPKAHHICTh PO3KPHTI B MeKax iHIMUX cTared Konctu-
Tyuii Ykpainu (Ipo ski MU 3rajyBajy BUILE Y CTaTTi).

Y NOpOTHICKHOMY BHIAJKY, SKIIO HE 3MIHIOBATH
KOHCTUTYIIIHE (OpPMYJIIOBaHHsS TIpaBa Ha CBOOOMY
Ta 0COOMCTY HEJIOTOPKAHHICTh, TO 331 3a0e3MeYeHHS
BEPXOBEHCTBA MpaBa y JepikaBi Ta AIMCHOI peamizarii
rpasa Ha cBOOOY Ta 0COOMCTY HEAOTOPKAHHICTh HE00-
X1JIHO 3aKpiMUTH HAa HOPMATWBHOMY piBHI HOTO KOH-
KpEeTHHUH 3MicT abo xo4a O MpuOIM3HMI mepernik ycix
MIPAaBOBUX MOXIIMBOCTECH, SKMMHU HAAUICHUN KOXEH
HOCI1#l IbOTO MpaBa, OKPIM AK MOXIIUBICTh 3aXUCTY BiJl
HE3aKOHHUX OOMEXeHb IhOTro TpaBa. ToOTO JOIIIBHO
3aKpIMUTH, SKAM YHHOM 0c0o0a MOXKe peasi3yBaTH Iie
IIpaBo Mo3a cepamu Horo 0OMeKeHs.

3 NpUBOAY OCTaHHIX, 3alIPONOHOBAHUX HAMU 3MiH,
MOXKHa OyI10 O 3aIIepeunTd HIOU «I03BOJICHO yce, 10 He
3a00pOHEHOY, & TOMY 1 IIe TIPaBO He MOTpedy€e YyTOYHEH-
Hs. [IpoTe nell npuHIUIL, Ha HAallly JYMKY, 3aCTOCOBHUI
JI0 BIIHOCHH, 1110 BUHUKAIOTh, HAIPUKIIA], Yy JOTOBIpHIi
(umBiTEHO-TIPaBOBIH) cepi, y moOyTi Ta B 0COOKCTOMY
KUTTI TpoMaisH. [IpoTe KOITHUM YMHOM HE TOJIi, KOJIH
HIeThCS PO MPABOBI MOMKIIMBOCTI TPOMAJISIH peati3yBa-
TH KOHKPETHE NPaBo Yy MEBHUH croci0, Mpo TisIbHICTh
OpraHiB MmyOJIYHOT BJIaJ U Ta iX 000B’A3KK 3a0€3MECUNTH
peaizarliro boro Mpapa 3a J0MOMOTO0 YiTKO BU3HAYE-
HOTO IHCTPyMEHTapito i mpoueayp. AJUKe SKIIO Kepy-
BaTUCh BUILNCHA3BAHUM IPHHIIUIIOM, TO BHHUKAE HU3KA
MPUPOMHKUX 3allUTaHb: SKHM YHHOM 3a0e3ledyBaTH-
METhCS pealtizallis TOTo, IO TOYHO He BiJIOMe HiKOMY?
AO0O X y pa3i 3BepHEHHs 3a 3a0e3MeUYeHHSM IpaBa Ha
cBOOOJy Ta OCOOHMCTY HEJOTOPKAHHICTh SKUM YHMHOM
JOBECTH, IO HIOCTHCS caMe Mpo Ie MpaBo, Ta Ha SKi
TTOJIOXKEHHS CITUPATUCh, II0O OOTPYHTYBATH CBOIO TIO3H-
mito? Yu Oyze 3aKkOHHOIO BiMOBa y 3a0e3IeueHHl pea-
mizanii bOro mpasa, SKII0 Hijfie He BU3HAYCHO, SIKE 11e
MPaBo Ta 110 BOHO BKJItoYae? AOO MPOCTO 3 Ti€T IPUYHU-
HH, 0 110CaI0Ba 0c00a HE 3TO/IHA 3 TUM, IO Y I[LOMY
KOHKPETHOMY BHITaJIKy WIEThCS MPO MPaBO Ha CBOOOIY
Ta 0COOHMCTY HEOTOPKAHHICTH?!

BoxpHouac 3ayBakumMo, LIO Hallli MPONO3MLil He
MAalOTh Ha METi 3BY>KE€HHsI Y OOMEKEHHS TpaBa Ha CBO-
001y Ta 0COOMCTY HEIOTOPKAHHICTD, SK 1 HE MAIOTh Ha
METi 3arHaTH y IOPUAWYIHI PAMKH CBOOOMY JIFOJCHKOTO
OyrTsa. HaromicTh Hamoo LU0 € YIOCKOHAJICHHS
Ta BUPOOJCHHS OIIBII YITKHX HAIPSIMIB, MPOIECIYP
1 BUMOT JIO JisUTBHOCTI MyONivHOI ajmiHicTpamii i3
3a0e3reueHHs peanisailii mpaBa Ha cBOOOILy Ta 0coOu-
CTYy HEIOTOPKaHHICTb; 3MIIIHEHHS MeXaHi3My 3alesre-
YCHHS, OXOPOHU ¥ 3aXUCTy OTO TPaBa, YiTKO BCTAHO-
BUBIIIY, IO caMe Mae 3a0e3MeTyBaTUCh Ta IKUM YHHOM;
3MIIIHEHHS] MEXaHi3My KOHTPOJIO SK OJTHOTO 13 BaXKJIH-
BUX HampsMiB 3a0e3MeyeHHsl peaizallii Takoro mpasa,
BCTAaHOBHBIIM BHMOTH, 33 SKHMH Ma€ ICPEBIPATHCH
CTIpaB)KHE JOTPHMAHHS IIHOTO MpaBa B ycixX HOTO Ipo-
sBax Ta BIJIICTEXKYBAaTUCh WOro mopylieHHs. be3 Takoro
HOPMATHBHOTO YPETyJIIOBaHHs 3MICTy MpaBa Ha CBO-
0oy # 0coOMCTY HEJOTOpPKaHHICTh KOHCTHTYHIHHOMY
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Cyny VYkpaiHu 1 Hazam JOBEICThCS BiJIOBIJIATH Ha
YHCIICHH] 3alUTH HAPOJHUX ACHYTaTiB MPO KOHCTUTY-
LiI{HICTh TOJIOXKEHB TOTO a00 I1HIIOIO 3aKOHY 3 MPUYUH
HMOBIPHOTO NMOPYIIEHHS HA3BaHOTO BHIIIE ITPaBa, a IPo-
MaJIsTHaM 317151 TOBEJICHHS (DaKTy MOPYIICHHS — 1 Haia-
JIi pOKaMH 3aiiMaTHCh CyIOBUMH TSKOAMH.

BucnoBkn

TakuM YUHOM, 3 BUKJIAJICHOTO MOXKEMO ITiJICyMYyBaTH,
III0 YITKICTh Ta TOUHICTH (DOPMYITIOBaHb, 1110 BUKOPUCTO-
BYIOTBCS Y HOPMAaTHBHO-IIPABOBHX aKTaX, Iy’KE BAXKIIUBA,
aJDKe Bifl IHOTO 3aJISKUTh KOHKPETHHH 3MICT, IO Y HUX
BKJIaaeThCst. OCOONMMBO BaXKIIMBUM BKa3aHE € y BUIIAJI-
KaX HOPMATHBHOTO 3aKpPilJIeHHs IPaB Ta CBOOOJ, OCKib-
KH BIJT IKOCTi 1X peryiaMeHTallii 3aJeKuTh Te, K1 MpaBo-
Bi MOXITMBOCTI HaOyBa€ 3 IIMM MPaBOM 0C00a, SIK BOHA
MOXe iX peallizyBard Ta 3a JIOIIOMOTOI SIKUX 3aco0iB
BOHH 3a0e3MedyBaTUMYThCS 3 OOKy JepaBu. Bifmosin-
HO, BBAJKAEMO BKpail HCOOXIHUM Ta JTOULUIBHUM YIOCKO-
HAJIUTH HOPMAaTHBHO-TIPaBOBY PETIAMEHTALIIIO IIpaBa Ha
cBOOO/Ty Ta OCOOMCTY HEJIOTOPKAHHICTH OJHUM 3 aJlb-
TEPHATUBHUX NUIIXiB: 1) HamaTyu oMy 3Ha4EHHS ITUPO-
KOTO TMpaBa Ha CBOOOAY Ta 0COOMCTY HEIOTOPKAHHICTB,
3aKpIMUBIIN Y TaKOMy pa3i y HOPMaTHBHO-TIPaBOBUX
aKTax, SKi KOHKPETHU3YIOTh TojokeHHs cT. 29 Konctu-
Tywii YkpaiHu, KOHKPETHHH IIEpertik MPaBOMOYHOCTEH,
IO CTaHOBIATH ioro 3micT. e pa3 migkpeciumo, Mo
Il MPaBOMOYHOCTI MarOTh OyTH IMOB’sA3aHI came 3 MO3H-
THBHUM OOKOM Ha3BaHOTO IpaBa, SKUW BIJIKPHBAE IS
TpOMaJIsSiH TIeBHI MOXKJIMBOCTI, & HE 3 HETATUBHUM, KU
3BOJIUTHCS J0 3200POH Ta YMOB JIOIYCTUMOCTI OOMEKEHb
BOTO TpaBa. Taki 3MIHH CHPHATHMYTH PO3IIUPCHHIO
HOPMATHBHO-TIPABOBOI perIaMeHTAallli BKa3aHOTo Ipa-
Ba Ta MPUBENEHHIO 11 y TaKWW Croci0 y BiAMOBIIHICTh
3 peaJbHUMH BIACTUBOCTSIMU 1 TPU3HAYCHHSIM IHOTO
npaBa, SKUMH BOHO HAJIICHE BHACIIJOK HASBHUX Y HOTO
Ha3Bl CKIJIQIHUKIB «CBOOOMA» 1 «OCOOMCTA HENOTOPKAH-
HICTBY»; 2) 3aJUIIATH HOMY 3HAYCHHS TIpaBa Ha CBOOOIY
BiJl HE3aKOHHOTO 3aTPHMAaHHS, TPUMAaHHS MiJ BapTOIO
Ta yB’S3HEHHs, 3MIHUBIIM HOro Ha3By y cT. 29 Konctu-
Tynii YKpaiHH Ta periTi HOPMaTWBHO-NPABOBHX AaKTiB,
II0 BiATIOBIAATHME CYYacCHOMY CTaHy HOPMAaTHBHO-TIPa-
BOBOTO 3a0e3MedyeHHs peatizaliii 1iboro npasa. Taki 3Mi-
HU TPUBENYTh y BIAMNOBIIHICTH HA3BY MpaBa 31 3MIiCTOM,
SIKAH y HHOTO BKJIAJICHO Y HOPMATHBHUX aKTaX.

Jlo Toro *k 3aex)HOo BiJl 00paHoro (i3 3aporoHOBa-
HUX BUIIE) HANMPsMY HE0OXiTHO Oyie 10JaTKOBO BHECTH
BIJIITOBITHI 3MiHM 1 JIOMOBHEHHS JO TUX HOPMATUBHHX
JOKYMEHTIB, Y MEXax SKHX TaK caMo 3raayeTbCs Ipa-
BO Ha CBOOOIy Ta OCOOMCTY HEJOTOPKaHHICTh Ta PO3-
BHBAIOTHCS TIOJIOKEHHS 3 TIPUBOJY HOTO 3a0€3MEYCHHSI.
Pa3zom i3 TUM BBaxkaeMo 3a AOLIIbHE BHECTH 3MiHH 10
KpuMiHampHOTO TpoOLECyaNlbHOTO KOACKCY YKpaiHw,
BiJIME)XYBABIIK B OKpeMi CTarTi oOOB’sI3kM 13 3a0e3-
MEYEHHS] CaMOCTIMHUX KOHCTHUTYIIMHUX MpaB TIpoMa-
JISH: TpaBa Ha cBOOONY Ta 0COOUCTY HEJOTOPKaHHICTh
Ta IpaBo Ha CBOOOY IepecyBaHHs.
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Judge lifestyle monitoring: an instrument for interfering into judge’s independence
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Matters regarding establishment and reformation of judiciary in Ukraine characterized by continuous work
of state authorities, international and national experts. The next stage of the judicial reform was introduced in
2016 and consequently a number of legislative acts were adopted. These acts introduced innovative instruments for
restoring of confidence in the judiciary, ensuring its integrity, independence, and credibility.

In particular, within the contiguous judicial reform in Ukraine the special attention is paid to the instruments
for combating corruption and ensuring judges’ integrity. Inter alia, there were introduced measures setting up
a correspondence of present living standards and owned property of judge and his family to their income. Thus,
Article 59 of the Law of Ukraine “On Judiciary and Status of Judges” introduces an institute for judge lifestyle
monitoring.

The purpose of this article is to conduct a legal analysis of: (i) this institute in the judiciary field, (ii) its influence
on ensuring the Ukrainian judges integrity, (iii) its correlation with the principle of independence of judges
and the right to respect for private and family life, guaranteed by both national and international legislation etc.

Monitoring the lifestyle of a judge is a representative mechanism aimed at: ensuring the integrity of judges,
(i1) combating corruption within the judiciary, (iii) enhancing the authority and credibility of judges. At the same
time, it should be taken into consideration that the implementation of this mechanism may provide encroachment
into the right to respect for privacy and family life. Therefore, when monitoring judge’s lifestyle, it is necessary to
observe provisions of the national law, international requirements, take into account foreign experience and ECHR
practices. It will guarantee the fundamental rights and freedoms of an individual and citizen, ensure the independence
of judges etc.

MoHITOPUHT c1IOCO0Y KUTTHA CYIi: Ai€BUIl MexaHi3M 3a0e3meueHHsl 100po4YecHOCTI cyIiB
4M iHCTPYMEHT BTPYYAHHS Yy iX He3aJIeXKHICTh

Canenxo Onvea Bacuniena
KaHouoam puoudHux Hayx,
Haykosutl koncyromanm Bepxosnozo Cydy, Ykpaina

Beryn

[TuranHs craHOBIEHHA Ta peOpPMYBaHHS CYJOBOL
BIAJH B YKpaiHi XapaKTepH3yeThCs O€3yIMHHHOI0 po0o-
TOIO OpPTaHiB AEP>KaBHOI BIAAM, MKHAPOAHUX Ta Hali-
OHaNpHUX ekcnepTiB. Y 2016 pomi Oymo mpoBeneHo
YeproBuil eTam cyqoBoi peopMHu Ta MPHUHATO HHU3KY
3aKOHOMABYMX akTiB. Lli akTw 3ampoBajmMiv HOBATOp-
CBbKI IHCTPYMEHTH JJIsl BIIHOBIICHHSI JIOBIPH JI0 CYZI0BOT
BIIa/1, 3a0e3Me4YeHHs ii JOOPOYECHOCTI, HE3aIeKHOCTI,
ABTOPUTETHOCTI.

VY Mexax "eproBoro peopMyBaHHS CyTOBOI BIaIH
B YKpaiHi 0coOMUBY yBary IpHAUICHO IHCTPyMEHTaM
MpOTHIii Kopymiii Ta 3abe3rnedyeHHs J0OpPOYECHOCTI
cymiB. 30Kkpema, mependadeHo 3axonu MoJ0 BCTAHOB-
JICHHsI BiJIMOBIIHOCTI PIBHS KHUTTS CYIJII HasiBHOMY
y HBOTO Ta WICHIB HoTo ciM’1 MaliHy 1 oepKaHuM HUMHA
noxomam. Tak, crarreto 59 3axony YKpainu Bif 2 ueps-
Hs1 2016 poky Ne 1402-VIII «IIpo cymoycrpiii i cratyc
CyIIiBY (mam — 3aKOH) 3aKpIIUIEHO 1HCTUTYT MOHITO-
PHHTY CTIOCO0Y KHUTTS CYII.

MeTo1o 11i€T cTaTTi € IPaBOBUI aHAJI3 I[LOTO THCTH-
TYTy y cepi cymnoBoi Blaju, HOTO BIUIMBY Ha 3a0e3re-
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YEHHS JOOPOUECHOCTI CyiB YKpaiHH, CHiBBiAHOIICH-
HS 13 TPUHIUIIOM HE3aleKHOCTI CyIJiB, NMPaBOM Ha
MOBAary J10 MPUBATHOTO 1 CIMEMHOTO JKUTTS, rapaHTOBa-
HHUX K HaIllOHaJILHUM 3aKOHOJABCTBOM, TaK 1 MIKHA-
POAHMMH TIPABOBHUMHU aKTaMH TOIIO.

Bukiax ocHOBHOro Matepiajy

«MOHITOPHHT CHOCO0Y KUTTS» — II€ PI3HOCTOPOH-
Hilf TepMiH, kUil nependadae MHUPOKUHA CHEKTP METONIB
pOoOOTH aHTHKOPYMIIHHNUX THCTUTYLIH: BiJ MONIHOIECHOT
MEpEeBIPKU  BIJOMOCTEH, HaBEJCHHX Yy JAeKiIapaiii mpo
MaitHO, 10 «TI0JEOBOT0Y», IPHXOBAHOTO CIIOCTEPEKEHHS 32
MOCaJJOBUMHU 0CO0aMH, SIKi MiJO3PIOIOTHCS Y HE3aKOHHO-
My 30araueHHi. 3iHCHIOIOYY MOHITOPUHT CIIOCOOY >KUT-
TSI 0COOU 3a JOTOMOTOI0 Bi3yaJbHHUX CIIOCTEPEKCHb UM
IHIIMX TIPUXOBAHUX OTEpalliil, Cii mam’siTaTu mpo ooMe-
JKEHHs, BCTAHOBJEHI cTarreto 8 KouBeHMii mpo 3axuct
MpaB JIIOIUHKA 1 OCHOBOMOJIOKHUX cBoOOA 1950 poky
(mani — KoHBeH11is1), 110 TapaHTye MPaBO Ha MOBary a0
MPUBATHOTO 1 CIMEHHOro KUTTA. 3 METOI 3a0e3MeucH-
Hs HE3aJIEKHOCTI 0COOHM, CTOCOBHO SIKOI 3/IIHCHIOETHCS
MOHITOPUHT CHOCOOY JKHUTTS, KOKHMII MarepianbHUI
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Ta TMPOLECYaTbHUI aCIeKT 3aCTOCYBaHHS MOHITOPUHTY
notpelye JieTajabHOI IpaBoBoi 0a3u. OKpiM TOTO, BaXKIIH-
BHM € BXXHTTS 3aXOJIB JUIS 3aXUCTY CTOPOHHIX OCi0, sIKi
MOYKYTh OITHHUTHCS Y TI0JTi 30py MOHITOpUHTY'.

[TOHSITTS «MOHITOPHHT CIIOCOOY JKHTTS», «Iepe-
BipKa CIIOCO0Y KHTTSI»?, «ayauT CIIOCO0y KHUTTS» Ha
MDKHApPOJHOMY PIBHI PO3YMIETBCSA y TAKMX 3HAYCHHSX
(Bumax) abo y X CyKyITHOCTI.

[Tepmie — e kabiHETHE JOCIIKEHHS 3 METOIO TTepe-
BipKH 1H(OpMAIIii, HaBeJICHOT y JCKJIapalisx Mpo Mai-
HO, & TAKOX 13 METOIO PO3IIISAY OTPHMAHUX 13 BIIKPUTHX
JoKepel (hakTiB, SKi CBIIYATH MPO MPOTUPIYYS CIIOCOOY
KHUTTSL 0cobu 3ajeknapoBanum jgoxoxam?. IlepeBara-
MM TaKHX JOCHIKEHb € X IIBHAKICTH, OOIKETHICTD,
IUTICHICTE, MOKJIMBICTD BIJICTEKMTH OCHOBHI TEHICHIIIT
MOHITOPHUHTOBOI C(hepHr, BHKOPUCTATH JICKIJIbKa JHKEePeI
iHpopmarii Tomo. Henomikom kabGiHETHUX TOCIIKSHb
€ nedext iHpopMallii, o BUKOPUCTOBYEThCS. 30KpeMa,
BaXKKO TICPEBIPUTH JIOCTOBIPHICTH Ta HAJIHHICTH BTO-
pUHHOI iH(OpMaIlii; BTOpUHHA 1HPOPMAIlisS MaE HU3BKY
peJIeBaHTHICTh, MOXe OyTH 3aCcTapiyioro; JaHi i3 pi3HUX
JOKEepell MOXYTh OyTH HE 3aBXKIU CIIBCTaBHUMH. Jlo
KaOIHEeTHUX METOJIB JIOCIIKEHb, SIK MIPABHJIIO, BiJTHO-
CATh: TPATUIIIMHUN aHai3 JOKYMEHTIB, 1H(OpPMATHB-
HO-IIIJIhOBUH aHaJIi3, KOHTCHT-aHali3, METONU KOpEeJIs-
IHHO-pEerpeciiHOro aHai3y.

Jpyruii BUJIT MOHITOPHHTY — IIe CITOCTEPESIKECHHS Ha
MiCIll 200 «ITOJLOBE JIOCIHIHKCHHS», MO TMPOBOIUTHCS
3 METOK0 BUSIBIICHHS MaiiHa Ta (a200) crocoly KHUTTS
ocobu, mo cynepedarb OMIMIHHUM 3aJCKIapOBAHUM
noxoaam®. [Tob0BI AOCITIKEHHS TTOB’13aHi 3 OTpUMaH-
HsIM TICpBUHHUX JaHuX. /[kepernoM nepBuHHOI iHDOpP-
MaIlii € 6e3rmocepeIHL0 caM 00’ €KT JTOCIIHKEHHS, TKUH,
SIK TIPABWJIO, HE MAa€ HEJONIKIB BTOPUHHOI 1H(pOpMAIIii.
Bomrouac 36ip iHpopmallii 3 IepBUHHUX JKEPEIT € TPH-
BaJINM, KOIITOBHUM Ta OOTSDKIMBUM, a OKpeMi BUAU

! MoHITOpHHT crOCO0Y JKUTTS: ONISA MKHAPOAHOT MPAKTHKH, MOX-
nuBiCTh 3acTocyBaHHs B Ykpaini. 2016. URL: https://www.undp.org/
content/dam/ukraine/docs/DG/Monitor%20final%201.pdf.

2 World Bank, Public Office, Private Interests: Accountability Through
Income and Asset Disclosure (2012), p. 3. [CBitoBuii 6ank, [lyOmiuHa
ciryk0a, IPUBATHI iHTEpeCH: MiA3BITHICTE HA OCHOBI PO3KPUTTS iH(DOP-
Marii mpo moxomu i aktusu (2012), c. 3]. URL: https://star.worldbank.org/
star/publication/public-office-private-interests.

3The Star (Kenya), 1 April 2016, EACC plans random integrity checks
and lifestyle audits [I'a3era The Star (Kewist), 1 xBitas 2016 p., EACC
IUIaHY€ TPOBOJUTU BUIAJKOBI IMEPEBIPKH J0OPOYECHOCTI Ta ayAUTH
criocoOy xutts]. URL: http://www.the-star.co.ke/news/2016/04/01/eacc-
plans-random-integrity-checks-and-lifestyle-audits c1323368.

4Greco Eval I Rep (2001) 13E Final (Romania) [3siT I'pynu nepxas
npotu kopynuii (GRECO) mono Pymynii, 2001 p.], n. 26: «Hapemri,
Ha JOAATOK J0 JEKJIapyBaHHS MaliHa i JoxoniB ypsix Pymywii 3 1 ciums
2001 p. 3ampoBaguB 0OOB’S3KOBI MONATKOBI AEKIApallil, O CTAJO MIe
OIHMM METOOM MOHITOPHHTY MOMIIMBUX IPOTHPIY MDK CHOCOOOM
XKUTTS 1 33/1eKJTaPOBAHUMH 3aKOHHUMH JIOXOZIaMHI.

> Niven R. Canlapan, Investigative Practice in Immigration Corruption
Cases in the Philippines [Hisen P. Kannanan, Cninua npaktuka y crpaBax
13 Kopymii B cepi immirpanii va ®ininminax], c. 2. URL: www.unafei.or.jp/
english/pdf/PDF_GG7_Seminar/philippines.pdf: «Mera MoHITOpHHTY
Croco0y JKUTTS — BHSBHTU PO3TAlllyBaHHS Ta BHUAM MaifHa 0coOH, sKa
€ 00’€KTOM pO3CIiyBaHHs, 30KpeMa BHU3HAYUTH Miclis, SKi L ocoba
4acTo BijBiAye, Ta ii x00i, 00 3HATH, YK JKMBE BOHA Y MEXKax HOPM,
JOMYCTUMHX 32 3aKOHOM, a00 Hi. MOHITOPMHI MOXe OOMeXyBaTHcs
caMo10 0c00010, a TAKOXK WICHAMH i ciM’1 Ta APY3IMID).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
WWW.REOS.UNI-GOETTINGEN.DE

Judge lifestyle monitoring: an instrument for interfering...

iH(opMarlii He MOXKYTh OYTH OTPUMaHI 3 TAKUX JIKEPEIL.
Jlo OIBOBHX METOJIB JOCITIKCHD BiTHOCSATB: OIHUTY-
BaHHSI, CIIOCTEPEIKECHHSI, EKCIIEPUMEHT TOIIIO.

MOHITOPHHT €HOCO0Y JKHUTTS OKPEMHUX KaTeropin
ocib 3actocoByeTbess y Mownrouii, Hirepii, Pymymnii,
Ha Oiminminax ta Pyanai®. Ha ®iminminax nepesipka
croco0y KHTTS BCIX JEpKaBHHUX MMOCAJOBUX 0ci0 Oyna
3anpoBajpkeHa y 2002 pomi. Taka mepeBipka BKIIIOYae
B ceOe eleMeHTH: 1) MOBEIIHKOBUH (30KpeMa, BUBUCHHS
3BUYOK IOJI0 MPOBEJICHHS JI03BI/UIA); 2) TIepeBipKa Bap-
TOCTI MaiiHa; 3) BIJHOCHI TIEpEBIpKU (BHBYCHHS MaTe-
PlaJIBHOTO CTaHY POAMYIB, SIKI MOTJIH OTPUMATH POOOTY
3aBJISIKH BILTUBY BiJIMOBITHOT TI0CAI0BOT 0cO0M); 4) aHa-
J1i3 Ha HasIBHICTH KOHQIIIKTY iHTEpeCiB’.

Cucrema MpoBeJICHHS MOHITOPUHTY CIIOCO0Y KHUTTS
JIEpYKABHUX ITOCAJOBUX 0ci0 Ha DUIIMIIIHAX € KOMII-
nekcHoro. Taka cuctema BItouae: (1) TIOpUI «rapsdoi
JHITY JUTS TIOaHHS CKapr Ha MiI03pili TOXOIU Toca-
JIOBHX 0¢i0; (ii) MOpsIOK (hiHAHCOBOI TIEPEBIPKH JICKIa-
paliifi Ha OCHOBI «KaOIHETHOTo» aHalizy jJaHuX; (iii)
MPUXOBAHE CIIOCTEPEIKCHHSI 38 JISPIKAaBHUMH T10CaI0BH-
MU ocobamu; (iiil) MEeXaHi3M iHIIiFOBaHHS (DiIHAHCOBHX
PO3CIiyBaHb Y KpUMiHAIBHIN cepi.

MeTtoro  BINPOBaPKEHHS MOHITOPHHTY — CIIOCOOY
JKUTTS IT0CanoBUX 0ci0 Ha DPurnmiHax € JOCiHKEHHS
«MOPAITBHUX SKOCTEH, CITOCOOY JKUTTS Ta HIYHHX PO3-
Bar yps0BUX MOCAIOBUX 0Ci0 Ha mpenMeT 300py JA0Ka-
3iB XabapHHIITBA 1 KOPYIIIIin®.

om0 edekTUBHOCTI Ta Ji€BOCTI T1OpHIHOI MOje-
JIi MOHITOPUHTY CIOCO0Y JKUTTS TOCaI0BUX 0Ci0, sKa
BHUKOPUCTOBYEThCS Ha DimimmiHaX, CIIij] 3ayBayKUTH, 1110
y piuHuX 3BiTax OMOyIcMaHa HE3MIHHO ITiJIKPECITO-
€THCS TIO3UTHBHHUI BIUIMB TaKUX IepeBipok’. Y 3BiTax
3a3HAYA€ThCSl KUTBKICTh MPOBEACHUX TIEPEBIPOK 1 Bap-
TICTh MaTepiaIbHUX IIIHHOCTEH, KOH(PICKOBAaHHX Y BJac-
HICTh JIepkaBU. BojHOUAC MiKpeCIOeThCs, MO mepe-
BIPKH CITOCOOY JKUTTS MOCAIOBUX OCI0 Ta TIPOBEICHHS
BIJINIOBITHUX PO3CIiyBaHb 3a IX pe3ylbTaraMd BHMa-
raroTh 3HAYHUX MaTepiaIbHUX Ta JIIOJICHKUX PECYPCIB.

MOHITOPHHT CIIOCO0Y KHTTS, IKHH MPOBOIUTHCS HA
Odiminmizax JepKaBHUMH OpTaHaMU, He Ma€ i1 co00r0
€nnHOoI MeTonoorii ad0 €AUHOro MIXBIIOMYOro aJiro-
putMy miid. Ctparerii po3ciiyBaHHS pPO3POOISIOTHCS
JUISL KOXKHOTO BHITJIKy OKPEMO U JIOOMPAIbOBYHOTHCS
y Tpolieci peainizamii. AKTHBHY yd4acTb y 3IIHCHEH-
HI MOHITOPHHTY CIIOCOOY KHTTS IMOCAJOBUX OCI0 Ha

¢ World Bank, Public Office, Private Interests Accountability
through Income and Asset Disclosure A companion volume to Income
and Asset Disclosure: Case Study Illustrations, p. 61. 2012. URL: https://
star.worldbank.org/sites/star/files/Public%200ffice%20Private%20
Interests.pdf.

7" MOHITOPHHT CHOCOOY KUTTS: OIS MDKHAPOIHOI MPAKTHKH, MOXK-
JMBICTH 3acToCcyBaHHS B Ykpaini. 2016. URL: https://www.undp.org/
content/dam/ukraine/docs/DG/Monitor%20final%201.pdf.

§ CepenrpocTpokoBuil 1uiaH po3sutky Dininmin Ha 20042010 poxw,
rmaBa 21 «bopors0a 3 kopymuieto», ¢. 249. URL: www.philconstruct.
com/docs/downloads/NEDA%20DOCS/Medium%20Term%20
Development%20Plan%202004-2010.pdf.

® Odinitinuit  BeOcaiit  Odicy Owmbyncmana. URL:  http://
www.ombudsman.gov.ph/index.php?home=1&navId=NQ==&sub
Navld=0TY=&cy=2015.
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Oinminminax 6epe rpoMajsTHCbKe CycIiibeTBO. Ha Bimmi-
HY BIJ] Jep>KaBH, TPOMAJICHKI Jisidi IMiIrOTyBaJIN MOCi0-
HUK, CIPSIMOBaHHWI Ha IiJBUIICHHS IMWJIBHOCTI TPO-
MaJISIH IOJI0 JISUTBHOCTI JepKaBHUX TOCAOBUX 0CiO,
3a0e3IeueHHs y9acTi TPOMaJISH Y MOIIYKY Ta IepeBipIl
BizmoBiHOT iH(OpMariii, y 30upaHHi JOKa3iB TOIIO.

Y KOHTEKCTI IPaBOBOTO aHaJi3y IHCTUTYTY MOHITO-
PHHTY CIIOCO0Y KHUTTS CYIII OKpEeMOI yBaru morpedy-
FOTh MDDKHAPOJIHI CTAHapTH IIOJI0 IIbOTO MU TaHHs. Taxk,
MyHKTOM 4.2 BaHranopchbKUX TPHUHIIMITIB MTOBETIHKH
CyIIiB, cxBajeHUX pe3oitoriero 2006/23 ExoHoMiY-
Ho1 1 ComiansHoi pagu OOH Bix 27 mumas 2006 poky,
3aKpIIUICHO, IO TOCTiiHA yBara 3 OOKy CyCHJIbCTBa
TTOKJIa/Ia€ Ha CY/ITI0 000B’ I30K MPUHHATH Ha ceOe HU3-
Ky OOMEXEHb 1, HE3BaXKAIOUH Ha Te, 10 MEePECiuHOMY
TPOMAISTHHHY I1i 000B’S3KH MOTIIA O 37aTHCS OOTSIK-
JIUBUMH, CY/UIsl TIpHMae iX JOOPOBIIHHO Ta OXOUe.
[ToBexinka cyi Mae BiIMOBIATH BHCOKOMY CTaTyCy
yoro mocaau'.

YV BucuoBky Ne 3 (2002) KoHCynbTaTHBHOI pajau
€BPOTICHCHKUX CYIIIB JIO yBarm KomiteTy MiHICTpiB
Panu €Bpory 1mo/10 MPUHIIKIIIB 1 IPABHII, SKI PETYITO-
FOTh TIPOQECiiiHy MOBENIHKY CY/IJIIB, 30KpeMa, IUTaH-
Hs CTHKH, HECYMICHOI IOBEIIHKH Ta Oe3CTOPOHHOCTI,
nepeadadeHo, mo Cy/Jli He MalTh OyTH 130Jb0BaH1 BiJl
CYCIIBCTBA, B SKOMY BOHHU HBYTh, OCKUIBKH CYy/IOBa
cucreMa Moke (DYHKIIIOHYBaTH HAJICKHUM YHHOM TiJTh-
KM TOJIi, KOJIM CY[UIl He BTPaYaloTh BIUYTTS pPealibHO-
cTi. binpime toro, cymi, Oyaydu TpoMaissHaMu, MarOTh
OCHOBOIIOJIOXKHI TIpaBa Ta CBOOOIH, SKi 3aXHIIAOTHC,
30kpema, KoHBeHIIi€r0 (MpaBo Ha MOBAry JI0 MPUBATHO-
TO 1 CIMEHHOTO JKUTTSI, CBOOO/IA JIYMKH, COBICTI TOIIO).
Cyaii MaroTh MPaBoO BUTBHO 3aiiMaTHCS To3anpodeciii-
HOIO JISUTBHICTIO HAa BIIACHWHA po3cyd. BomHowac cimifn
YpaxoByBaTH, IO I€BHA JiSUTBHICTH MOXE CTaHOBH-
TH 3arpo3y iXHid HEYNepeHKEHOCTI Ta HEe3aJIeKHOCTI.
A TOMy HEOOX1IHO 3HAUTH pO3yMHHI OalaHC MiX CTy-
TIEHEM YYacTi CYJJIIB Y XKHUTTI CyCIIIJILCTBA Ta O€3CTO-
POHHICTIO 1 HE3aJIS)KHICTIO CY/IIB ITiJl YaC BUKOHAHHS
cBoix ¢yHKIiH. Cy1i MarOTh T'IHO TOBOJAUTHUCS Y TIPH-
BaTHOMY KHTTi'!.

B VkpaiHi MOHITOPUHT CITOCOOY KHTTS CYIIl — IIe
JUSUTBHICTR  MOAO0 300py, OOpOOKH, cHcTeMarh3allii
Ta aHaii3y iH(opMaIii mpo MOoBEIIHKY CY[UIl Ta WICHIB
Horo ciM’i, 10 BiOOpaKarOTh PIBEHb IXHBOTO YKHUTTH,
30KpeMa II0/I0 BOJIOMIHHS, KOPUCTYBAaHHS Ta PO3IOPS-
JOKEHHS MalHOM, MalHOBHMMHM NpPaBaMHU, TPOIIOBHMH
AKTUBAMHM, PO JIOTPUMAHHS CYIJCHO MPaBHI CYIIiB-
CBHKOI €THKH TOIIO. 30KpeMa, MOHITOPHHT 3A1HCHIOETHCS
010 HAOYTTS CYAJICIO YU WIeHaMH Horo ciM’1 'y Biac-

10 BaHranopchKi MPUHIMIN MOBEIIHKH CY/UIIB, CXBAJICHI PE30IIIOLIE0
2006/23 Exonomiunoi i Coriansaoi pagun OOH Bix 27 num. 2006 p. Mik-
Hapo/Hi ctanxapty y cdepi cynounncrsa. Kuis : Ictuna, 2010. C. 35.

' BucuoBox Ne 3 (2002) KoHcynbTaTuBHOI pasn €BPONEHCHKHX CYATIB
1o yBaru Komitery minicTpiB Pagu €Bpomny 1010 NpUHIMIIB Ta IPaBUIL,
SIKI PErymoioTh MpodeCiiiHy MOBEIIHKY CY/IiB, 30KpeMa, MUTAHHS ETHKH,
HecyMicHOT OBEIIHKH Ta 0e3CTOPOHHOCTI: yxBaseHuid Komiterom MiHi-
crpiB Pagu €Bponu 19 nucron. 2002 p. MixknapoaHi crangapta y cdepi
cynounscrsa. Kuis : Ictuna, 2010. C. 41-55.
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HICTh YW KOPHCTYBaHHS HEPYyXOMOTO MaifHa, I[IHHOTO
PYXOMOTO MaifHa, y TOMY YHCIIi TPAHCIIOPTHUX 3aC00iIB,
a TaKoXX MOHITOPWHT BUJATKIB JUISI IPUIOAHHS POOIT,
mocnyr Ta (hiHaHCOBUX 3000B’s3aHb. MOHITOPHHT CIIO-
coOy JKHUTTS Cy/JIi IPOBOAMTHCS 3 METOK BCTAHOBJICH-
HS BIJITIOBIJTHOCTI TXHBOTO PIBHS )KHUTTS HASIBHUM y HUX
Ta YJICHIB IXHBOI CiM’T MalfHy 1 OJiep)KaHUM HUMH JI0XO-
JIaM 3T1JTHO 3 JICKJIaparli€ero cy0’ekra JeKiIapyBaHHS a00
Ha ITijcTaBi iHMIo1 iHGopMariii. Takuii MOHITOPHHT ITPO-
BOIMTHCS BIATIOBITHO 10 3aKOHY Ha BUMOTy Buroi kBa-
midikariitHoi komicii cyaaiB Ykpaiau, Bummoi paau mpa-
BOCYAJISI Ta B IHIIINX BUTIAIKaX, BU3HAYCHUX 3aKOHOM.

[TonoxenHs crarti 59 3akoHy, SKUMH BpPETyJIhOBa-
HO TOPSJIOK 3AIMCHEHHS MOHITOPHHTY CIIOCOOY JKHT-
TS CY[UIl, KOPECIIOHAYIOTh 13 BIAMOBIIHUMHA HOPMaMHU
3akony Ykpainu Bijg 14 sxoBTHs 2014 poky Ne 1700-VII
«IIpo 3amobiranHs kopymmii». Tak, crarrero 51 1o-
ro 3akoHy Iiepen0aYeHO MOHITOPUHT CIOCOOY JKUTTS
Cy0’€KTIB JekiIapyBaHHs. BimnosigHo no crared 3, 45
3akony VYkpainm «[Ipo 3amoOiraHHs — KOpyIIii»
Ta ctarTi 60 3aK0oHY Cy//Ii 3000B’s13aH1 IMOJIaBaTH JICKIa-
patii ocoOH, YIOBHOBa)KEHOI Ha BHKOHAHHS (YHKIIIN
JIepKaBu ab0 MICIICBOTO CAMOBPSITyBaHHS.

Crarreto 11 3akony VYkpainm «[Ipo 3amoOiraHus
KOPYIIIIii» Tiepe10adeHo, 0 MOHITOPUHT CIIOCO0Y KUT-
TS CyO’€KTIB JIeKJIapyBaHHs 3/iACHIOEThC HarrioHanb-
HUM areHTCTBOM 3 TIUTaHb 3aMl00ITaHHs KOPYIIIIii, SIKUH
BHU3HAYa€ TIOPSJIOK 3IHCHEHHS TaKOrO MOHITOPHHTY.
ToMy Taki opraHu cyaoBOi Bialu, sk Buiia ksamidi-
KalliifHa KoMmicisl cy/yIiB YKkpainu Ta Buria pajia mpaso-
Cy[IsL, HE MAlOTh TIOBHOBA)KCHD 3/IHCHIOBATH KOHTPOIH
Ta MepeBipKy JCKIaparliii CyJyIiB, 30KpeMa Moo J0CTo-
BIpHOCTI ¥ TIOBHOTH 3a3HAYCHHWX y HHUX BIJJOMOCTEH,
OCKIJTBKH 1€ TUTaHHS HAJCKHUTH J0 BHKIIOUHOI KOMITE-
Ternwii HamioHasmpHOro areHTcTBa 3 NMUTaHb 3arodirad-
Hs1 kopyii. BucHoBku Bumoi kBamidikamiiHoi komicii
cymniB Ykpainu, Bumioi pamu mpaBocymas, [poman-
CBKOI pajiit TOOPOYECHOCTI IIIO/I0 MOHITOPHHTY CITOCOOY
JKUTTS CYILII HE MOXKYTh IPYHTYBATHCS Ha Cy0’ €KTHBHIN
OIIiHIII MAITHOBOTO CTaHy Cy/ii 0e3 MPOBEJACHHS TOBHOT
TIePEeBiPKN KOMIICTEHTHAM OPTaHOM.

[TincTaBoro It IPOBEICHHSI MOHITOPHHTY CIIOCO0Y
JKUTTS CYIAI MOJKe OyTH BHSBJIICHHS 32 pe3ylbTaTaMu
JIOTIYHOTO Ta apU(PMETHYHOTO KOHTPOIIO JIeKIaparii
CymIi, TOmaHol SK JeKaparisi 0coO0H, YIOBHOBaXKe-
HOl Ha BHKOHaHHS (DYHKIH &epkaBu abo MICIIEBOTO
CaMOBpsyBaHHS, (aKTy, IO CYKYITHUH PIYHUE JTOXI]
cy0’ekTa JCKJIapyBaHHs Ta WICHIB HOTO CiM’i, y TOMY
YUCII HasBHI TPOIIOBI 3a0MIQ/DKCHHS, € 3HAYHO MCH-
IIMMH TTOPIBHSHO 13 BapTICTIO MPUI0AHOTO I[LOTO POKY
[IHHOTO MaliHa.

OxkpiM TOTO, BUMOTA IIIOJI0 TTPOBEICHHS MOHITOPHH-
Ty CIocoOy KUTTS CY/JIi MOXKE TPYHTYBATHCS HA ITiJICTa-
Bi iH(OpMaAIlii, OTPUMAHOT BT PI3UYHUX Ta FOPUIAIHUX
0ci0, a TakoX 13 3ac00iB MacoBoO1 iH(poOpMaIlii Ta IHIIHX
BIJIKPUTHX JpKepes iHpopMallii, o MICTHTh B1IIOMOCTI
TIPO HEBINOBITHICTH PIBHS )KUTTS CYIJIi Ta WICHIB HOTO
ciM’1 3aJIeKITapOBaHUM MaiHy 1 JI0X0JaM, IOPYIICHHS
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CYIUICEO TPaBWII CYIUIIBCHKOT eTWKH Tomo. [Hdopma-
IisT TIPO HEBLIMOBIIHICT PIBHS KUTTS CY/UII Ta WICHIB
{oro ciM’1 3aJIeKJIApOBAaHUM MalHY 1 JIOXO/IaM, a TaAKOK
MOPYIICHHS CYIJICI0 TPaBHJ CYIJIIBCHKOI €THKH BiJl
(Gi3MYHEX Ta IOPHIUYHUAX 0Ci0 MOoke OyTH TepelnaHa
0e3 3a3HaueHHS aBTOPCTBA (AaHOHIMHO). AHOHIMHE ITOBi-
JOMJICHHS HiJUIATae PO3IIsiLY, SIKIO HABECHA Y HHOMY
iH(pOpMaIliST CTOCYETBCS KOHKPETHOT OCOOM 1 MIiCTHTh
(akTHYHI JaHi, AKi MOXyTh OyTH mnepesipeni. Ilig
«HITUMH BIJKPUTAMH JDKepelaMu iHdopMariii» ciij
PO3YMITH BIJIKPHUTI peECTPH, Oy/Ib-sKi COIIaIbHI MEePEKi
(manpuxiaz, Facebook, Instagram) Tormo!?.

Jlist HartioHampHOTO areHTCTRA 3 TUTaHb 3aI001raHHs
KOPYIIIIiT BiIOMOCTI, HaJ[aHi TPOMaJITHAMH Ta KypHAIic-
TaMH, JIep)KaBHi 0a3u JaHWUX Ta iH(OpPMAIIist TPUBATHUX
cy0’€KTiB OylyTh OCHOBHHM JDKEPEIIOM JUIS TIEPEBIPKH
cnocoOy KUTTs cymai. OMHUM 13 HalPSMIB TIPaAKTHIHO-
T'O BUKOPHCTAHHS TaKO1 30BHINIHKOT THPOPMAITIT MOXKYTh
OyTH BUIIAJIKK 3 SICYBaHHS HETIPAB/MBOTO JICKJIAPYBaHHS
HEPYXOMOCTI, a/pke BUCHOBOK IIPO peasibHy (KyITiBeb-
HY) BapTicTh MaiiHa MO)KHA 3pOOWTH JIAIIEC BHACIIIOK
Bi3yallbHOTO OIsiLy. [IpoBe/ieHHs] TaKUX OIISIIB BUXO-
JIUTH 3a MEXI NOBHOBa)KeHb HallioHaJIbHOIO areHTCcTBa
3 MMUTaHb 3al00IraHHs KOPYIIIi, ajle MOXKe 3IIIHCHIOBA-
THCS] [POMa/ITHAMHE Ta JKYPHAITICTAMH.

OpraH, KU BIJIIOBITHO JIO 3aKOHY 3/IICHIOE MOHI-
TOPUHT CHOCO0Y KHUTTS CYIUI, Ma€ mpaBo: 1) oTpumy-
BaTH BiJIOMOCTI, HEOOX1JIH1 JIJIs 3{IHCHEHHST MOHITOPHH-
Ty, 3 iHpopMaLiHHUX 0a3 JaHUX, PEECTPIB JICPIKABHUX
OpTraHiB, OpraHiB MICIICBOTO CAaMOBPSTyBaHHS, a TAKOXK
32 THCBMOBUMH 3allUTaMH BiJI JICP)KaBHUX OpPTaHiB,
OpraHiB MICIIEBOTO CaMOBPSIIyBaHHS, Cy0’€KTIB TOCIIO-
JIAPIOBaHHS 1 IX IMOCAT0BUX, CIYKOOBHX 0Ci0, TpOMaJisTH
Ta 1X 00’€JJHaHb CTOCOBHO CYO’€KTIB JCKJIapyBaHHS;
2) 3iiicHIOBaTH aHaNi3 iH(OpMAIli, a TaKoXK BiJOMO-
CTEi, OTPUMAHUX 3 THPOpMaIiHHUX 0a3 JaHUX, PEECTPIB
JICpXKaBHUX OpTaHiB, BIJAMOBIJICH Ha MUCHMOBI 3aITUTH
TOIIO, Ta TIOPIBHIOBATH iX 3 BIIOMOCTSMH, 3a3HAYCHUMHU
Cy0’€KTOM JICKIIapyBaHHS y JCKJIapallii, 3 METOIO 3’5Cy-
BaHHS BIJIMOBIHOCTI PIiBHS JKHUTTS Cy0’€KTa JIeKiIapy-
BaHHS 13 33/ICKJIaPOBAaHUMK HIM MaifHOM Ta JOXOJaMH.

3a pe3yabraTaMy 31HCHEHHS MOHITOPHHTY CITOCO-
Oy JKUTTS CY/li CKIIa]a€ThCSl BUCHOBOK PO PE3yJIbTaTh
Woro 3aificHeHHs. OpraH, SKH{A BiJIIOBITHO JI0 3aKOHY
3MIIACHIOE MOHITOPUHT CIIOCO0Y KHTTS Cy/JIi, 3000B’5I-
3aHWW HAaJICIaTH BiJMOBIIHY 1H(MOpPMAIIIO 32 Pe3yiib-
TaTaMH MOHITOPHHTY HEBIAKJIAIHO IIICIS 3aBEpIICH-
Hs WOTO TIPOBENICHHS, ajie He Ti3HIIIe TPUALSATH JTHIB
3 MOMEHTY OTPUMAaHHS BiAMOBIIHOT BUMOTH.

Binmosigao 10 3akony Ykpainu «IIpo 3amobiranss
KOPYIIiT» BCTAHOBJICHHS 3a pe3yJbTaraMi MOHITOPHH-
Ty criocoOy SKHUTTSI Cy0’€KTa JIeKJIapyBaHHS HEB1IITOBIJI-
HOCTI pIBHS HOTO KHTTS 33JCKJIAPOBAHUM HHUM MaifHy
1 JoXofaM caMe 1o co0i He TITHE 3a COOOK FOpUINY-
HOT BIAMOBIAAIBLHOCTI, & JIMIIE CTBOPIOE IMIJICTABY IS

12 HayKoBO-IIpakTHYHUI KOMEHTap /10 3akoHy Ykpainu «IIpo 3armobi-
ranss kopynuii» / Hayk. pex. Xaspourok M.1. Kuis : Baite, 2018. 472 c.,
C. 357.
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3NIHCHEHHS ITOBHOI MEPEBIpKH HOTO JieKiapariii. ¥ pasi
BCTAHOBJICHHS HEBIJIIOBIMHOCTI PIBHS JKUTTS CYO €K-
Ta JICKJIApyBaHHS OPTaH, SKHHA BiJIOBITHO JIO 3aKOHY
3IIACHIOE MOHITOPHHT CHIOCOOY JKUTTSA, Ja€ MOXKIJIH-
BICTh Cy0’€KTy AEKJIapyBaHHS HAIaTH IMICEMOBE ITOSIC-
HEeHHsI 32 TakuM (pakToM. [10BiTOMIICHHS HA/ICHIIA€THCS
3a MicCIleM peecTtpailii cy0’ekTa JIeKIapyBaHHs, 3a Mic-
1eM poboTH cy0’eKkTa NekiaapyBaHHs Tomio. HemomaH-
Hs Cy0’€KTOM JICKJIApyBaHHS Yy BCTAHOBIIEHI CTPOKH
MIICEMOBHX TIOSICHEHb HE TIEPEIIKOIKAE 0(OPMICHHIO
pe3yNbTaTiB MOHITOPHHTY.

V pasi BUSBICHHS 03HAK KOPYIIIIHOTO MPaBoIopy-
IIICHHST BUCHOBOK PO PE3YJbTaTH 3IIHCHEHHS MOHITO-
PUHTY Ta 1HIII Marepialli TAKOXK HaJCHIIAIOTHCS YIIOB-
HOB2)KCHOIO OCO0O0 JIO CIICIIajbHO YIIOBHOBAXKCHHUX
cy0’ekTiB y chepi mpoTHIii KOPYTIIIii.

HaromicTh sKmo 3a pe3yiabTaTaMH MOHITOPHHIY
OyIyTh BHSBIICHI O3HAKH TPABONOPYIICHHS, TOB’s3a-
HOTO 3 KOPYIIIi€0, TO yIOBHOBaXKeHa ocoba Harrio-
HAJIBHOTO areHTCTBa 3 MHUTaHb 3aO0IraHHS KOPYIIIil
BIJIKPMBAE BIJTIOBITHE MTPOBAKEHHS, & SIKIIO BUSBIICHE
aJIMIHICTPaTUBHE IPABOIOPYIICHHS HE HAJCKUTh JIO
TIBIJIOMYOCTI IIbOTO OPTaHy, TO BIJMOBIHI Marepiaiu
HAIpPaBJSIFOTHCS 10 YITIOBHOBAXKEHOTO Oprany ',

BignosingHo 70 crarti 59 3akoHy pe3yasTaTd MOHITO-
PHHTY cIOCO0Y KUTTS CYAi MOXKYTh BUKOPHCTOBYBATH-
Cs1 ZTS OLIIHKY JOTPHMAHHS CYIIACIO IPABUIT CYIIiBCHKOT
etuku. OKpiM Toro, iIHpOpMAITis, OTpUMaHa 3a Pe3yJIbTa-
TaMU MOHITOPUHTY CITIOCOOY JKUTTS CYIUI, BKITFOYAETHCS
JIO CYJUTIBCHKOTO JIOChE Ta MOXKE OyTH BUKOPUCTAHA IS
KBaJTi(piKaIiiHOTO OI[IHFOBAHHS CY/IIB.

Crii HaroJIOCUTH, 10 MOHITOPHHT CIIOCO0Y KHUTTS
CyIIl HE Mae IMOPYIIyBaTH HE3aJCKHICTh CYIJIIB, Mae
3IIACHIOBATHCS 13 JIOACP)KAHHSAM 3aKOHOJABCTBA IPO
3axHCT IEePCOHATBHUX TaHUX Ta HE Tependadatd Hajd-
MIPHOTO BTpyYaHHS y TIPaBO Ha HEJIOTOPKAHHICTH 0CO-
OucToro i CIMEHHOTO JXKHTTSI 0COOH, IO rapaHTOBaHE
crarrero 32 Koncrutynii Ykpaiau ta crarrero 8§ Kon-
BeHIi1. Opranu Jep)KaBHOT BJIAJM HE MOXYTh BTpyYa-
THCh y TIPaBO HA TIOBary JI0 NMPUBATHOTO 1 CiIMEHHOTO
JKUTTS, 32 BUHSATKOM BHIIAKiB, KOJW BTpyUYaHHS 3Iiiic-
HIOETHCSI 3TIJTHO 13 3aKOHOM 1 € HEOOXIJHHM y JeMO-
KpaTWYHOMY CYCIIUIBCTBI B IHTEpecax HaI[lOHAIBHOT
Ta TPOMAJICHKOT Oe3MeKn Yi €KOHOMIYHOTO J0OpoOyTY
KpaiHu, JUIs 3a1100iraHHs 3aBOPYIICHHSAM YH 3JI0YHHAM,
JUTSL 3aXKCTY 37I0POB’Sl UM MOPaJIi a00 IS 3aXUCTY TpaB
1 cBOOOX 1HIIMX 0Ci0.

[apaHTi€ro JOTpUMaHHS NpaBa 0COOM Ha TOBary 10
MIPUBATHOTO 1 CIMEHHOTO YXUTTSA € MPOBEICHHS MOHI-
TOPUHTY CIOCOOY KHUTTSA CYIJI BIAMOBITHO JIO IOJO-
JKCHb HAIlIOHAJILHOTO 3aKOHOJIABCTBA T4 MIKHAPOIHHX
MIPaBOBUX akTiB. 30KpeMa, B YKpaiHi Jie 3akoH Bij
1 gepBus 2010 poxy Ne 2297-VI «Ilpo 3axmct mepco-
HAJBHUX TAHWUX», SKAH PETYIIO€ MPaBOBi BiTHOCHHU,
TIOB’sI3aHI 13 3aXHUCTOM 1 OOpOOKOI TIEPCOHATIBHHUX

'3 HaykoBO-IpakTHYHMI KOMEHTap 10 3akoHy Ykpainu «IIpo 3amobi-
ranHs kopynuii» / Hayk. pea. Xaspontok M.I. Kuis : Baire, 2018. 472 c.,
C. 358.
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JNaHuX, 1 CIOPSIMOBAaHWH Ha 3aXHCT OCHOBOITOJIOKHUX
mpaB 1 cBOOO JIFOJIMHHM 1 TPOMaJISTHUHA, 30KpeMa IpaBa
Ha HEBTPYYaHHS B OCOOHCTE XKUTTS, Y 3B 53Ky 3 00p00-
KOO MEPCOHANBHUX HaHuX. KpiM Toro, monoXeHHSIMU
KPUMIHAJIFHOTO 33aKOHOJABCTBA BCTAHOBJICHO MEXKI
BTPYYaHHS TPOMaJsiH B OCOOMCTE >KUTTA 1HIIUX OciO,
30KpeMa LI0I0 HE3aKOHHOTO MPOHMKHEHHS /0 JKUTIA
(crarts 162 KpuminanbHOro Koumekcy YkpaiHu) a0o
MOPYIIEHHS TaeMHUII TucTyBaHHs (cTarts 163 Kpumi-
HAJBHOTO KOJIEKCY YKpaiHHu) TOLIO.

Crix 3ayBa)KUTH, 110 BiJNOBITHO O MDKHAPOJHHUX
CTaHnapTiB y cdepi 3aXUCTy MPUBATHOTO Ta CiMEHHO-
TO XXUTTS 00CAT MpaBa Ha 0COOMCTE 1 CiMEHHE KHUTTS
3aJICKUTh BiJl TIPAaBOBOTO CTaTycy Cy0’€KTa, Ha SIKOTO
MOIIUPIOETHCST Take TpaBo. Ocolu, YIMOBHOBaKEHI Ha
BHKOHaHHS (YHKIIIH jJep>kaBu a00 MICIIEBOTO CaMOBpsI-
JTyBaHHSI, y TOMY YHCII 1 CY/II, € CTIEI[aIbHUMHE CY0’ €K-
TaMU IIpaBa Ha 0COOUCTE 1 CIMEWHE KUTTH, 10 3yMOBJIC-
HO 0COOJIMBUM MPO(ECIHHAM CTATyCOM.

VY mynkTi 6 Pesomonii [Tapnmamentcbkoi Acamoiei
Panu €ponu Bix 25 rpymas 2008 poky Ne 1165 (1998)
«[IpaBo Ha TPUBATHICTE» BKa3aHO, IIO INPHBATHICTDH
4acTO MOPYLIYEThCA HABITh Y TUX KpaiHax, A€ € CIeLi-
aJbHE 3aKOHOJIABCTBO, MOKIJIMKAHE 3aXUIIATH came L0
coepy. Ilybmiuni ocoOM MycCsTh YCBIIOMIIOBATH, IO
ocoOnuBuil cTaryc, sSIKUIl BOHM MalOTh y CYCHLJIBbCTBI,
3e0UTBIIOTO 3 BIACHOI 5K BOJI aBTOMATHYHO 301MIbIIYy€
piBeHb THCKY Ha iXHIO TpuBaTHICTH'*. MikHapoaHi
cTaHmapTu y cdepi 3amobiraHHs Ta MpoOTUAIl KOpyII-
mii mependayaroTh CTBOPCHHS «C(EKTUBHHUX CHCTEM
po3kpuTTs (iHaHCOBOI iH(OpPMAIIiT MO0 BiIMOBIIHUX
JIepKaBHUX TOCATOBHX 0CiO». Taki pexumu JeKiapy-
BaHHS MAalfHOBOTO CTaHy CIEIialbHO PO3POOIICHO st
JCPIKaBHOTO CEKTOPY .

14 Pesomrowist 1165 (1998) Ipaso na npusarHicts. URL: https://cedem.
org.ua/library/rezolyutsiya-1165-1998-pravo-na-pryvatnist/.

!5 CninbHUH  BHUCHOBOK €BpONMEHCHKOI KOMICIi 3a JeMOKpariioo
yepe3 mnpaBo (Beneuianceka komicis) Ta bropo 3 agemokparud-
HUX iHCTHTYTIB 1 mpaB joguaun OBCE (OBCE/BAII) momo mpo-
exty 3axony Ne 6674 «IIpo BHeCeHHs 3MiH A0 AKX 3aKOHO-
JAaBYMX aKTiB II0A0 3a0e3MedeHHs] BIAKPUTOCTI IS CyCHIJIbCTBA
iHpopmauii mpo QiHAHCYBaHHS [ISUTBHOCTI TPOMAJICHKHX 00’€JIHAHb
Ta BUKOPUCTaHHSA MIKHAPOJAHOT TEXHIYHOT JOTIOMOTH) Ta IPOEKTY 3aKOHY
Ne 6675 «IIpo BHeceHHs 3MiH 10 [TogaTKOBOro Kofekcy YKpaiHM 100
3a0e3MeueHHs] BIAKPUTOCTI Uisl CycijbeTBa iHpopmanii mpo dinaHcy-
BaHHS JISUTBHOCTI I'POMAJCbKUX 00’€HAaHb Ta BUKOPUCTAHHS MiKHa-
ponuoi TexHiuHOi monomorny», n. 57. URL: file:///C:/Users/SalenkoOV/
Downloads/321_NGO_UKR_16March2018 ukr.pdf.
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BaxxmBo 3ayBaskuTH, IO JeP KaBHI ITOCAI0BI 0COOH,
30KpeMa i cyai, He 030aBiIeH] 3aXUCTY BiJf BTPYUYaHHS
y 1XHE 0COOUCTE 1 CIMEHHE JKUTTA, IPOTE iX MPUHAITIEHK-
HICTb 7O 3A1MCHEHHS JepXkaBHUX (PYHKIIH HakiIanae
JIOIaTKOB1 0OMEKCHHS Ha IO Cepy IXHBOTO KHUTTSL.

3 METOI0 rapaHTyBaHHs Ta 3a0€3MeueHHs Ha HaIlio-
HAJILHOMY PiBHI IpaBa Ha OBary JI0 MPUBATHOTO 1 CiMeH-
HOTO JKUTTS, 30KpeMa y MeKaX 3AiHCHEHHS! MOHITOPHH-
ry cnocoOy >KHTTS CyAJli, CIiJ 3BayKaTh Ha MPAKTUKY
€Bporielicbkoro cyay 3 npas Jtoauau (nam — €CIUI).
Po3smsmatoun taky kareropito crpas €CILI Bupimrye
TaKi MUTAHHS: Y1 NPUCYTHI «CIMEWHE KHUTTI», KIIPUBAT-
HE JKUTTSD), OKUTI0» a00 «KOPECIOHISHIIs Y (hakTax
CIIPaBH; YM MaJlo MicCIle BTpyYaHHS y 3IIHCHEHHS 11hO-
rO [IpaBa; YM € TaKe BTPYUaHHs AOIYCTUMHUM; 49U OyJI0
BTpY4YaHHS 3[[IHCHEHO 3TiHO 13 3aKOHOM; YH OYyJI0 BTPY-
YaHHs 3IIHCHEHO I OJHIET i3 3aKOHHUX IIIJIEH, 3a3Ha-
YeHUX y yHKTi 2 ctarti 8§ KonBeH1ii; uu Oyino BTpy4aH-
Hs1 HCOOXITHMM Y IEMOKPAaTHYHOMY CYCIIIILCTBI, @ came
YM BiJNIOBiJJa€ BOHO HaraibHii couiaibHii noTpeoi, H,
30KpeMa, UM € BOHO CIIBMIPHUM 13 METOKO TaKOTO BTPY-
yaHHdA. JlOTpMMaHHA HaI[iOHAJBHOTO 3aKOHOAABCTBA,
MDKHApOIHHAX BHMOT, @ TAKOK MPAKTHKH Ta IPUHIINIIB
nisubHOCTI €CIIJI yHEeMOXIMBUTD MOPYLIEHHS IpaBa
Ha MOBary J0 MPUBATHOTO i CIMEHHOTO KUTTS Ha HAIliO-
HAJILHOMY piBHI Ta KOHCTaTyBaHHS TaKHX IMOPYIICHb HA
MIXKHAPOJAHOMY PiBHI.

BucHoBkn

MoHITOPUHT €rOCO0y JKUTTS CY[QJi € TMOKa30BHM
MeXaHi3MoM y cepi CyI0BO1 BiIau, CIPSIMOBAHUM Ha:
(i) 3abesneueHHs noOpodecHOCTi cyaniB, (ii) MpPOTH-
JIit0 KopyTiii, (iii) IiABUINECHHS aBTOPUTETHOCTI CYJI/IiB
Ta JOBipM OO0 HMX Toulo. BomHowac peanizauis 1po-
ro MeXaHi3My MOoXe Tiepeadadard BTPYYaHHS y TPaBO
0COOM Ha TOBary JI0 MPUBATHOTO 1 CIMEHHOTO »KHTT,
MOPYIIYBaTH HE3AIEXKHICTh CY[JIiB TOIIO. A TOMY MiJ
gac TPOBEJICHHS MOHITOPUHTY CIOCOOY KHUTTS CYyIIi
HEOOXiTHUM € JOTPUMAHHS MOJOXKCHb HAI[lOHAJIBHO-
TO 3aKOHOZABCTBA, MDXHAPOTHHUX BUMOI, ypaxXyBaHHS
3aKOpAOHHOTO ocBiay Ta npaktuku €CII, mo rapan-
TyBaTUME HE3aJIC)KHICTh CYIJIIB Ta JOTPUMAHHS OCHO-
BOTIOJIOKHUX TIPaB 1 CBOOOJ JIFOIUHH 1 TPOMaIsTHUHA.
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The article is devoted to studying of scientific approaches to the classification of crime displayings in modern
criminology. For the last decade sphere of public relations has increased significantly. It demands to make new
researches instil new terminology and units of measuring. The author understands crime as people’s criminal
practice, which is displayed like phenomenon consisting of multitude of crimes and persons who committed them.
Such criminal practice must be interpreted both as for its quality and its quantity. It also should be analyzed as its
displaying tells about the most problematic spheres of public life. Studying of crime displayings is made with help
of criminology classification, as classification exercises systematic division and regulation of notions and things.
Classification of crime displayings is called upon to build informational model of crime and gives possibility of its
qualitative and quantitative measuring. Criminology ought to work out its own classification, which will allow to
systematizing knowledge on criminology.

The actual and not well studied problem is scientific research of the motivation of human behavior which is
connected with a crime committing. The author researches crime displayings in the modern society and studies
their classification as for the motivation of crimes committing. In addition the author gives her own classification
of such displayings and determinates their place in criminal situation of modern Ukraine. So, we offer to single out
five groups of crimes: 1) violent; 2) mercenary-minded; 3) violent and mercenary-minded; 4) careless; 5) anarchic
and individualist crimes (including crimes with political basis). Given classification will increase the level
of scientific researches as for crime and its displayings in their complex understanding. In the structure of the whole

crime in Ukraine mercenary-minded crimes take nearly 67% where thefts take the biggest place.

Introduction

In modern society, the study of crime displayings
and its classification is an independent issue, significant
in scope and scientific burden. And, if offense is sepa-
rate thing and crime is general, then crime (as gener-
al) exists only in specific offenses (in separate). That is
why the study of offense is to some extent a knowledge
of crime.

Determining the displayings of crime, their scien-
tific classification is intended and has the ultimate goal
of building an information model of crime, the possi-
bility of its quantitative and qualitative measurement.
After all, the study of particular groups of offenses, their
peculiarities and displayings in society will allow to
analyze the accounting of offenses and to carry out their
statistical analysis, to study those spheres of public life
in which these offenses are committed.

The evolutionary development of crime, its capacity
for self-determination, self-reproduction, and the change
of social relations, compels the legislator to introduce
new offenses that were not previously known by crimi-
nal law, to timely and effectively counter crime display-
ings and protect social institutions. For example, there
were Articles of the 2001 Criminal Code that were not
known to the criminal legislation of the Soviet era: a ter-
rorist act; use of a minor child for begging; illicit circu-
lation of CDs for laser reading systems, matrices, equip-
ment and raw materials for their production; gambling;
manipulation at the stock market; illegal use of insider
information; adulteration of drugs or circulation of adul-
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terated medicines and many others. This forces the dis-
playings of crime to be redefined and to take a fresh look
at its nature.

Therefore, in view of the foregoing, the purpose
of this article is to identify and classify displayings
and forms of crime in modern Ukraine.

Statement of basic materials

At present, there is no single approach to criminol-
ogy in the definition and classification of displayings
and forms of crime. But the approaches that do exist
require a new criminological study because even in
the last decade the sphere of public relations, which
have a criminal nature, has expanded considerably, for
example, a group of offenses, commonly called “virtual
crime”, has become quite widespread. All this requires
new research, the introduction of new terminology
and units of measurement. Extending the boundaries
of study also requires such established forms of crime
as professional, organized, recurrent crime. We believe
that this will be facilitated by the bilateral link between
criminal law and criminology in the formation of new
criminology knowledge about crime and the improve-
ment of criminal law.

Crime and its individual displayings were investigat-
ed in the works of such scientists as A.V. Andrushko,
A .M. Boyko, V.V. Golina, B.M. Golovkin, .M. Danshin,
V.M. Dromin, A.P. Zakalyuk, N.A. Zelinska, A.F. Zelin-
sky, O.G. Kalman, O.M. Kostenko, L.M. Kryvochenko,
0.G. Kulyk, O.M. Lytvynov, V.M. Popovych, I.P. Rush-
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chenko, V.O. Tuliakov, V.I. Shakun, O.Yu. Shostko
and many others.

Researchers point to certain trends that are typical
for the modern world crime and which can be observed
in Ukraine'. First of all, it is “professionalization”
and intellectualization of crime (displacement from
crime of “criminal type” and emergence of “intellectu-
al type”); enhancement of the mercenary-minded area
of offenses; intensity of crime; the rise of organized
crime and related changes in the structure of general
crime; the emergence and dissemination of new, previ-
ously unknown forms and methods of criminal activity,
mainly related to the latest technological capabilities;
enhancement of technical equipment (especially relat-
ing to mercenary-minded crime) and weapons of crime;
internationalization of crime, especially its organized
part; high level of serious and very serious offens-
es, accompanied by violence, cruelty and destruction
of property; increase of the impunity of criminals; cor-
ruption of public authorities, merging of power and crim-
inal structures; increasing self-defense and survival
of criminal structures; intensive growth of the criminal
base by increasing the number of marginalized popula-
tion groups (homeless, unemployed and other catego-
ries of people below the poverty line), especially among
young people; transformation of criminal behavior into
a common attribute of everyday life; criminalization
of the media. When analyzing crime displayings in
modern criminology, we should consider these trends
and investigate their impact on the rise of crime.

Crime is understand by the author as a criminal
practice of people, manifested as a phenomenon in
the form of a multiplicity of offenses and persons who
have committed them, and which is subject to quantita-
tive and qualitative interpretation. Displayings of such
criminal practices require further analysis as they
inform about the most problematic spheres of public
life. The study of crime displayings is done by means
of criminology classification, because classification
systematically divides and organizes concepts and sub-
jects?. Classification as a scientific method is a certain
systematization of knowledge about the objects being
classified, or the systematization of the objects them-
selves (subjects, phenomena, properties, etc.). However,
systematization is only the outer side of classification
(therefore classification cannot be reduced to simple
systematization). By its internal content, classification
is a certain step in knowing the nature of the objects
being classified, in identifying their essential features.
The main defining property of scientific classification
is the division of objects into separate classes according
to their objective general and individual features, with
their regularities and interdependence. At the same time,

' Antonyan Yu.M., Zvyzzhova O.Yu. Crime in the History of Mankind :
monograph. Moscow : Norma: INFRA-M, 2012. Pp. 150-152.

2 Smetanina N.V. Scientific Approaches to Crime Theory in Mod-
ern Ukrainian Criminology : monograph. / under the general ed.
of V.V. Golina. Kharkiv : Law, 2016. Pp. 83-84.
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each classification is not a simple set of groups of sub-
jects studied but something whole, possessing both gen-
eral properties and specific functions that obey uniform
laws. Scientific classification is of great importance
for the theoretical and practical activity of a person:
it allows to group subjects, phenomena depending on
different needs of cognitive activity and, thus, provides
the solution of different theoretical and practical prob-
lems. Identifying the most common, typical properties
of the studied phenomena, comparing them with simi-
lar and distinguishing them from others, classification
makes it possible to study more deeply the phenomenon
itself, its impact on other ways of its further develop-
ment’.

We share the view of V.M. Kudryavtsev
and V.V. Luneev that “classification allows to see
the phenomena being studied in a scientifically ground-
ed and structured form, to identify their intercon-
nections, subordination, to understand them as parts
of the whole and, based on the idea of this integrity, to
predict the presence of insufficient links, i.e. to diagnose
and anticipate new phenomena”. Although criminol-
ogy has some connection with criminal law, it should
not be limited to criminal legal classification criteria;
moreover, it also has independent classification crite-
ria’. After all, if the basis for the separation of a par-
ticular group of actions will serve different features
of an offense: the object, subject, objective and subjec-
tive parties, motivation, situation, crime scene, sphere
of criminal activity, etc., then in this approach crimino-
logical science will be reduced to separate provisions.
And this, in turn, will make criminological generaliza-
tions impossible, and will hold back the development
of fundamental criminological theory®. Criminology
should develop an independent classification that will
allow the criminological knowledge to be systematized.
Although modern criminological textbooks distinguish
criminological criteria in the classification of criminal
displayings, but these displayings are different in their
basis. Violent, criminal, mercenary-minded, economic,
corruption, environmental, tax, customs, state, terrorist,
“drug”, computer, organized, professional, penitentiary,
recurrent crime as well as crime of women, migrants,
minors, extreme situation crimes are considered sepa-
rately. We share the view of scientists who justifiably
raise the question of practical necessity in such sepa-
rations. And, if in each of these groups there are cer-
tain peculiarities, then the whole list lacks integrity and,
accordingly, a scientifically reasonable classification.

Attention should also be paid to the caution of many
researchers in formulating approaches to the so-called

3Kryvchenko L.M. Classification of Crimes by Severity in the Criminal
Code of Ukraine : monograph. Kyiv : Yurincom Inter, 2010. Pp. 14-20.

4 Kudryavtsev V.N., Luneev V.V. On the Criminology Classification
of Offenses. State and Law. 2005. No. 6. P. 54.

> Kudryavtsev V.N. Fighting of Motives in Criminal Behavior : mono-
graph. Moscow : Norma, 2012. P. 128.

¢ Kudryavtsev V.N., Luneev V.V. On the Criminology Classification
of Offenses. State and Law. 2005. No. 6. Pp. 57-59.
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“new crime”, which include such phenomena as orga-
nized crime, environmental and some economic offens-
es, drug business and more. After all, criminologists,
according to prof. H.-J. Albrecht, do not have the tools
to really calculate this crime. For this reason, most stud-
ies are limited to describing the structures of the inter-
national shadow economy and the black market, which
are unable to provide an explanation and understanding
of the ongoing processes. A thematic analysis of orga-
nized crime may also be dangerous if it as a result con-
cludes only the weakness of the state and the imperfec-
tion of the social order’.

Now the criminological science is divided into
separate components on different grounds (criteria):
by the elements of its subject, the level of generaliza-
tion of scientific and practical information, features
of the contingent of criminals, depending on the speci-
ficity of their antisocial orientation and criminal motiva-
tion, in addition, the listed grounds can be used as com-
plementary criteria. Criminal displayings are studied by
the Special Part of criminology, which examines individ-
ual partial criminological theories that explain the pat-
terns of certain types (groups) of offenses. The latter are
divided according to the peculiarities of antisocial ori-
entation and criminal motivation of the perpetrators (for
example, violent, mercenary-minded offenses, careless
offenses) and the peculiarities of the contingent of per-
petrators (for instance, juvenile crime, recurrent, profes-
sional crime). The Special Part provides the criminolog-
ical characteristics of certain types (groups) of offenses,
describes the causal complexes that cause them, formu-
lates measures to prevent them?®.

In modern criminology, most scholars propose
the criterion of criminology classification of offenses
to recognize the motivation of criminal behavior, which
reflects the unity of objective and subjective causes
of human behavior in general and criminal in particular.
Proving that no other criterion for criminology classifi-
cation of crimes reflects as fully the intrinsically holistic
set of causes of offenses as motivation, scientists name
five groups of criminal motivation: 1) political, 2) vio-
lent and mercenary-minded, 3) mercenary-minded,
4) anarchic and individualist, and 5) careless and irre-
sponsible. And, accordingly, the bulk of offenses can be
conditionally divided into five large groups: 1) political,
2) violent and mercenary-minded (aggressive), 3) mer-
cenary-minded, 4) anarchic, and 5) careless (incautious).
Politically motivated crime may include offenses com-
mitted on the basis of political motives by individuals
or groups against the legal constitutional order (state)
and its leaders; offenses against political competitors;
offenses committed by a ruling group under a totalitari-
an or authoritarian regime for political purposes, against

"Dubovyk O.L. Crisis of Criminal Law and Criminal Legal Theory. Law
and Politics. 2001. No. 2. Pp. 130-131.

8 Criminology : textbook / V.V. Golina, B.M. Golovkin, M.Yu. Valuy-
ska and others; under the ed. of V.V. Golina, B.M. Golovkin. Kharkiv :
Law, 2014. P. 20.
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the people, separate parties, groups, and individuals.
Violent (aggressive) offenses are associated with most
offenses against the individual (against life and health,
against freedom, honor and dignity, against sexual integ-
rity and sexual freedom of the individual), as well as
against public safety and public order. Mercenary-mind-
ed offenses include those acts the main feature of which
is benefit in the broadest sense. During the characteri-
zation of mercenary-minded offenses distinguish “ben-
efit and profit”, “benefit and drug addiction”, “benefit
and need”, etc., each of which is different in criminolog-
ical specificity. The share of mercenary-minded offens-
es in the structure of all crime today exceeds 70-80%.
Criminal behavior of anarchic motivation includes
intentional violations of official, professional, military
and civic responsibilities that do not relate to political,
mercenary-minded or violent activities. In carrying
out their personal and “official” interests, the subjects
do not consider the established order, considering its
requirements as formal. The subject of anarchic offens-
es does not recognize the authority, order and discipline
that exists in society. The criminological characteris-
tics of careless offenses also have their peculiarities.
Careless offenses do not have a motive for the crime,
but there are motives for violations that have led to
socially dangerous consequences. From a legal point
of view, carelessness in such offenses is on the verge
of crime and accident. These actions may in fact lack
both strong-willed and intellectual moments. The moti-
vation is not to commit an offense but to achieve other
results. Each of these five types of criminal behavior
can be subdivided into subgroups that are conditioned
by a specific set of certain motives or a separate motive.
For example, when studying mercenary-minded offens-
es that share a common criminological unity, there are
important features distinguished in differentiating them
on the basis of “benefit and need”, “benefit and profit”,
“benefit and drinking” motives. The same classification
is possible in violent offenses and other types of crim-
inal behavior of specific motivation. A more in-depth
study of crime motivation will help to refine and even
revise perceptions of criminal behavior and the classifi-
cation of offenses in general’.

There is no doubt that the existing classification
of different types of crime requires improvement. The
basis of the classification of crime displayings will be
the motivational sphere of criminal behavior, because
motivation can be seen as a prerequisite for goal setting
and the basis of a preliminary solution on objective pos-
sibility and subjective ability to commit an offense in
a certain way'. In criminology, the study of the motiva-
tion for human behavior associated with crime is a rele-

°Luneev V.V. The Course of World and Russian Criminology : textbook.
In 2 vol. Vol. II. The Special Part. Moscow : Yurayt Publishing House,
2011. Pp. 33-35, 41-50.

19 Golovkin B.M. Violent and Mercenary-Minded Crime in Ukraine:
Phenomenon, Determination, Prevention : monograph. Kharkiv : Law,
2011.P. 171.
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vant and not fully developed issue. V.M. Kudryavtsev
proposes to distinguish motives by their depth, stabil-
ity, duration, which should also be taken into account
when classifying crime displayings''. A separate crim-
inological problem is the issue of polymotivation
of criminal behavior as a complex type of motivation,
which significantly complicates classification analy-
sis, but at the same time broadens the scope of under-
standing the causes of different types of crime. Thus, to
offenses of complex criminal motivation criminologists
include the following: organized, penitentiary, juvenile,
youth, women’s, military, professional and other types
of crime'?.

Conclusions

Taking as the base of the classification of crime
displayings such criterion as motivation, we offer to
single out five groups of crimes: 1) violent; 2) mer-
cenary-minded; 3) violent and mercenary-minded; 4)
careless; 5) anarchic and individualist crimes (including
crimes with political basis). Given classification will
increase the level of scientific researches as for crime
and its displayings in their complex understanding.

523.911 criminal offenses were registered in Ukraine
in 2017 and 487.133 criminal offenses in 2018". In
the structure of the whole crime in Ukraine, merce-
nary-minded crimes take nearly 67%, where thefts
take the biggest place. This demonstrates the need to
intensify the fight against mercenary-minded offenses
by law enforcement agencies. The dynamics of crimes
against the life and health of the individual is negative
and amounts to 5.2%, which generally corresponds to
the trends of violent crime over the last five years. The
relative share of violent offenses is 8% of the total num-
ber of reported offenses. Violent and mercenary-mind-
ed offenses in the structure of crime amount to around
10%. B.M. Golovkin, analyzing statistics on the level
of violent and mercenary-minded crime in Ukraine for
the period 2001-2009, notes that the average annual
growth rate of violent and mercenary-minded offenses
was more than 3 times higher than the average annual
growth rate of the whole crime and 2 times the aver-
age growth rate of the entire population of Ukraine,
which shows that violent and mercenary-minded crime

" Kudryavtsev V.N. Fighting of Motives in Criminal Behavior : mono-
graph. Moscow : Norma, 2012. P. 49.

12 Luneev V.V. The Course of World and Russian Criminology : text-
book. In 2 vol. Vol. II. The Special Part. Moscow : Yurayt Publishing
House, 2011. Pp. 51-52.

13 Statistics on Crime in Ukraine. URL: https://www.gp.gov.ua/en/stat-
info.html (Last accessed: 08.09.2019).

86

Crime displayings in modern Ukraine: issues of criminology classification

is an independent phenomenon of social life that has
the specifics of determination and development'*. Care-
less offenses make up about 5% of the overall crime
structure. The number of offenses such as violations
of traffic safety has increased significantly, including
those that have caused the death of a victim, which
requires increased administrative and criminal liabil-
ity for violations of traffic rules and the development
of social programs to increase drivers’ awareness.
A promising area is the study of offenses that have
an anarchic and individualist orientation. Their relative
share (taking into account offenses against public order
and morality, offenses against authority of state bod-
ies, local self-government and associations of citizens,
offenses in the field of official activity, offenses against
justice, offenses against the established order of military
service (war offenses) is about 10%.

It should be noted that prior to the start of the Anti-Ter-
rorist Operation in Eastern Ukraine, the level of terrorist
offenses was negligible (2012 — 0; 2013 — 7). But, since
2014 the level of these criminal offenses has increased
hundreds of times. During the period 2014-2017 (for
four years), 8.431 criminal offenses were noted, which
is an average of 2.108 crimes per year. In 2018 1.181 ter-
rorist offenses were noted. According to official statistics
before 2014, the problem of terrorism did not threaten
Ukrainian society at all. Thus, single displayings of ter-
rorism today have grown into a mass socially danger-
ous social phenomenon. Thus, in the Global Terrorism
Index, which is developed to determine the level of vul-
nerability of states to terrorist threats, with the onset
of armed aggression of the Russian Federation against
Ukraine, Ukraine has moved from 51st (2013) to
21st place (2018) among 163 countries.

The given classification of crime displayings indi-
cates that this issue needs up-to-date criminological
rethinking, further study and research. Structuring
and classifying criminal displayings based on their
motives will enhance knowledge about the nature
of the crime itself. Prospective areas in this matter are
also the development of criminological recommenda-
tions for improving the statistical accounting of crime
displayings, proposed in the -classification, which
will enable quantitative and qualitative measurement
of crime displayings in the construction of information
model of crime as a general reflection of the crimino-
genic situation in the country.

4 Golovkin B.M. Violent and Mercenary-Minded Crime in Ukraine:
Phenomenon, Determination, Prevention : monograph. Kharkiv : Law,
2011. Pp. 59-60.
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First of all, the author of the article has defined the legislative provisions on the regulation of detention as
an exceptional preventive measure and has established the correspondence of these provisions to practical realities;
secondly, the author has revealed the current problems in the substantiation of selecting detention and has clarified
the position of the ECHR on this issue.

It has been emphasized that detention is the most severe and exceptional preventive measure
(Part 1 of the Art. 183 of the Criminal Procedural Code of Ukraine). International and legal acts in the field of human
rights protection also note on the extraordinary nature of detention of a person.

The author has provided statistics on the satisfaction of requests by investigative judges for the application
of preventive measures in the form of detention in 2013—-2018. Their analysis has evidenced the fact that detention
nowadays, despite its exceptional nature, is mostly often selected, in comparison with other preventive measures
(from 40% to 50%). Consequently, despite the general tendencies of the humanization of the national criminal
procedural law, the application of detention remains a widespread phenomenon.

The research of the materials of criminal proceedings has found out that one of the mistakes made by the subjects
ofinitiation for selecting a preventive measure in the form of detention (investigator, prosecutor), as well as the subjects
of its application (investigative judge, court) is the lack of proper substantiation of the presence of at least one
of the risks in criminal proceedings stipulated in clauses 1-5, Part 1 of the Art. 177 of the Criminal Procedural Code
of Ukraine. In this regard, it was recommended for law enforcement officials to strictly adhere to the requirements
of the criminal procedural law on the substantiation for the application of the most severe and exceptional preventive
measure. The decree on the selection of the detention should not only list the existing risks, but it is necessary to

elucidate the reasons and circumstances that substantiate the risks of misconduct of a suspect, an accused.
The author of the article has studied the position of the ECHR on the substantiation the need for the most severe

and exceptional preventive measure by national courts.

TpumaHHs Nig BapTOI0 IK BUHATKOBUIA 3ano0izkuuii 3axin: “de jure”, “de facto”

Domina Temana I'puzopiena
KaHOuoam puouyHUx HayK, OOYeHm,

doyenm Kaghedpu KpUMIHAIbHO20 NPOYECy ma 0peanizayii 00cy008020 Criocmed

Garxyrememy Ne 1

Xapkiecvbko2o HAyioHAbLHO20 YHIgepcUumemy eHympiwHix cnpas, Ykpaina

Beryn

KonnentyanpHi 3MiHH, 1110 B110YBaIOTHCS y pPe3YIib-
TaTi peopMyBaHHS IHCTUTYTY 3alOODKHUX 3aXOAiB
OpoTsiroM ocTaHHiX 20 pokiB, MOTPeOyIOTh HOBOTO
MOMISATy Ha CydyacHi mpoOyieMu B HOro (pyHKIIOHYBaH-
Hi. CyTTeBi 3MiHM HacamIiiepesa BiJOyBajuCh y Mpa-
BOBilf pernmameHTaunii MOpsaKy 3acCTOCYBAHHS TaKOIO
3aro01’KHOTO 3aX01y, K TPUMAaHHS Mix BapToro. Tak,
me B 2001 poui y nonepeanuky unaHoro KIIK Ykpa-
fHM OyJ0 3aKpiIJICHO MOJOXEHHS, 3TiAHO 3 SKUMU
CaHKI[IOHYBaHHS NPOKYPOPOM B3STTS IiJ BapTy OyI0
3aMiHEHO Ha HOro 3acCTOCYBaHHS BHUKJIIOUHO CYJOM.
Taxi MO3UTUBHI 3aKOHOJaBYi BBEACHHS OYylIH 3yMOB-
JIEHI TapMOHI3alli€l0 HAI[iOHAJBHOTO 3aKOHOMABCTBA
13 MDKHApOJHUMH CTaHAapTaMH ILIOA0 3a0e3MeueH-
HA TpaBa 0coOM Ha CBOOOAY Ta OCOOUCTY HEAOTOp-
KaHHICTh MiJ{ 4Yac 3AiHCHEHHS KPUMIHAJIBHOTO IPO-
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Ba/pkeHHs. Pasom i3 Tum monoxxenHs KIIK Ykpainu
1960 p. y yacTHHI periamMeHTallii iHCTUTYTY 3amo0ixk-
HHUX 3aXOJIB MICTHJIM HHU3KY HEIOJIKIB, 30Kpema, Iie
CTOCYBAJIOCh BiJICYTHOCTI JI€BOT aJIbTEPHATHBH TPH-
MaHHIO IT1JT BApTOKO.

Came HaaMipHE 3aCTOCYBaHHS TPUMAaHHS I Bap-
TOKO CTAJI0 OCHOBHOIO MPUYHUHOKO IS MEPErVIsTY 3aK0-
HOJIABYMX TIOJIOKEHb Y YACTHHI perjiaMeHTallii 1HCTH-
TyTy 3amobixuux 3axomiB. Y KIIK 2012 p. 30epexeHo
BUKITIOUHY KOMIIETCHI[IIO Cyly y 3acTOCyBaHHI Hai-
OUTBII CYBOPOIO 3amOOKHOTO 3aX0ay M BIOCKOHAJIe-
HO TIPOIIeypy OOpaHHS, 3MiHU Ta MPOJAOBKEHHS CTPO-
KiB TPUMaHHS ITiJl BapTOK. 3Ba)kalouW Ha BKa3aHe, Ha
CYy4aCHOMY €Talli PO3BUTKY KPHUMIHAJIBHOTO MPOIECy-
aJBHOTO 3aKOHOJABCTBA MHUTAHHS MO0 3aCTOCYBaHHS
TPUMAaHHS IMiJl BAPTOK BHMAararoTh OKPEMOI'O BHBYCH-
HS, BHOKPEMJICHHS MPOOJIEM MPaBOBOIO PEryIIOBAHHS
Ta HOro OJIHOMAHITHOTO MPaBO3aCTOCYBAHHS.
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OTXe, MEeTOI IIi€i CTATTI €, O-TIepIIie, BU3HAYCHHS
3aKOHO/IaBYHX TTOJIOKEHbB 1010 PETIaMeHTAIlil TPUMaH-
HSl TiJ{ BapTOIO SK BUHSTKOBOTO 3aMOOIKHOTO 3aXOIy
Ta BCTAHOBJICHHS BIIMOBIAHOCTI TAKHX IMOJIOKEHB TIPaK-
THYHAM peaisiM, TI0-IpyTe, PO3KPHUTTS CydacHHX IMPO-
OneM y oOrpyHTYBaHHI OOpaHHs TPUMAaHHS I1iJl BAPTOO
Ta BUcBiTIAcHHS o3uiii €CITJI 3 mporo nuraHHs.

Buxnan ocHoBHOTo Martepiay

TpumaHHs i1 BapTOIO € HAWOIIBIIT CYBOPUM Ta BUHSAT-
KOBMM 3aroObKHMM 3axomoM. Ha Horo BHHATKOBICTB
IpsSIMO BKazye 3akoHomaBels (4. 1 ct. 183 KITK Ykpainwn).
Ha BHHATKOBOCTI TpUMaHHS 0COOH TIiJT BAPTOIO HAr0OJIO-
HIyeThes i y MIXKHAPOAHO-TIPABOBUX aKTaX Y cepi 3axu-
CTy IpaB JroauHH. Tak, BIINOBIAHO 10 1. 3 cT. 9 Mixk-
HApPOJIHOTO TIAKTY TIPO TPOMaJITHCHKI Ta MOMITHYHI IpaBa
1966 p. TpuMaHHS TiJ BapTOIO 0OCi0, SKi YEKAIOTh Cy/I0-
BOTO PO3MIISIY, HE Ma€ OyTH 3aralbHUM HpaBiIoM'. 3rij-
HO 3 1. 6.1 TokilicbKUX MpaBWJI MONEPeTHE YB I3HEHHS
3aCTOCOBY€THCS B CYIOUYMHCTBI Y KPIMIHATBGHIX CIIPaBax
SIK HAJI3BUYAWHUI 3aXiJ] 32 YMOBH HAJIS)KHOTO BpaxyBaH-
HSI iHTEpECiB PO3CIIiAyBaHHS MPABOMOPYIICHHS Ta 3aXH-
CTY CYCILJIBCTBA 1 )KEPTB 3I0UHHIB>.

XapaKTeprCcTHKa TPAMAHHS TIiJ BapTOIO SIK BHHSATKO-
BOTO 3aXOMy 3MIHCHIOETHCS 1 BUCHUMHU-TIPOIIECYaTiCTAMIL.
3okpema, B.B. HazapoB Harosnolnye, OCKiIbKH LIei 3armo-
ODKHHIA 3aXill CyTTEBO OOMEXKY€E CBOOOITY TPOMAISTH, TOMY
Ma€ 3aCTOCOBYBATHCS JIMIIE Y BUITAIKAX, KOJIU THIIT 3aXO0/IH
€ HeeektnBHuME®. Taka criermdivuHa 03HaKa, SIK BHHST-
KOBICTb, 3yMOBJEHAa THUM, IO 3aCTOCYBaHHS TPHMAHHS
I BApPTOO TIOB’sI3aHE i3 CYTTEBHM OOMEKECHHSIM (PyHIIa-
MEHTAIBHUX TIPaB JIFOAMHH, HacaMIIepe IpaBa Ha CBOOO-
JIy Ta OCOOHCTY HEIOTOPKaHHICTh. CJIiji BU3HATH ILJIKOM
o0rpyHToBaHOO no3uwito B.1. MapuHiBa, sikuil 3ayBaxye,
mo Oymydu 3a CBOIM XapaKTepOM IPUPOIHHM, IPaBo Ha
CBOOOJTY T2 0OCOOMCTY HEJIOTOPKAHHICTh HE € a0COIIOTHUM,
aJDKE TPAIULTIOTHCS BUIAAKH, KOMH 3aXHCT JICTITHMHOTO
CYCILIBHOTO IHTEpECy, IIpaB Ta cBOOOJ 1HIIHNX 0ci0 moTpe-
Oye HOro OOMEKEHHS 1 TOMY € COLIaTbHO BUITPABIAHUM.
[lepi 3a Bce e cTocyeThest chepr KPUMIHATBHOTO CYJI0-
YWHCTBA, JI¢ CTUKAIOTHCS CYCIUIbHI Ta OCOOMCTI iHTepe-
CH, BUHHUKAIOTh TOCTPi KOH(IIIKTHI CUTYyarii, po3B’sI3aHHsI
SIKHX BHMarae 3acTOCYBaHHS 3aXOIiB MPOIECYaILHOTO
npuMycy*. OTKe, TpaBoMipHe 0OMEKEHHSI TIpaBa Ha CBO-
0011y T2 0COOMCTY HEOTOPKAHHICTH OLIBIION YH MEHITIOH
MIpOIO MPUTAMAHHE BCIM 3ar00DKHUM 3axofiaM. Y CUCTeMi

! MKHapOAHHI TaKT MPO IPOMAJChKi Ta MONITHYHI mpaBa : MikHa-
ponHuii TokyMeHT Bix 16.12.1966 p. URL: http://zakon.rada.gov.ua/laws/
show/995_043.

2 MinimanpHi cranmaptai npasuma OOH mono 3axomis, He OB si-
3aHUX 3 TIOpeMHMM yB’si3HeHHsM (Tokiiicbki mpaBuia) : MixHapoa-
Hui okyMmeHT Bif 14.12.1990 p. URL: http://zakon.rada.gov.ua/laws/
show/995_907

3 Hazapos B.B. AHaii3 3acTocyBaHHs B Pi3HHX KpaiHax 3amo0iKHOTO
3axoy — B3ATTS Mg BapTy. €eponeticoki nepcnexmusu. 2011. Ne 1. Y. 2.
C. 135.

4 Mapunis B. Koncruryiiiini rapantii 3a0e3rnedeHHs mpasa JOIUHA
Ha cBOOOJY i 0COOMCTY HEOTOPKAHHICTD Ta iX pealtizallis B KpUMiHaIb-
HO-TIPOIIECyaIbHOMY 3aKOHOIABCTBI YKpaiHu. Bichux Axademii npagosux
nayx Yrpainu. 2005. Ne 1. C. 167.
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IIMX 3aXOJIiB HAHOUTBIIT CYBOPHM 32 PEXKUMOM OOMEKEHHS
TaKOTO IpaBa € TPUMAHHS I1i/T BapTOIO.

BUHATKOBICTh TPUMaHHA MiJl BApTOIO SIK 3aKOHOJIAB-
4e 3aKpilUicHe MOJNIOKCHHS HE BHUKIUKAE 3allepeucHb
(de jure). HatomicTh crin 3’sicyBaTH, M € BUHATKOBUM
Takuil 3axin Ha mpaktuni (de facto)? 3 miero MeToro
HOTPiOHO MOCTIUTH TOKA3HUKU OOpaHHsS HalCyBOpi-
moro 3axoiay 3a 4aciB aii unaHoro KITK Vkpainu. Tak,
CIITIMMH CYIISIMH 3aJI0BOJIEHO KJIOTIOTaHb IIPO 3aCTO-
CYBaHHSI 3al00DKHOTO 3aXOAy Y BUINISII TPHUMAHHS TIiJ
Baptoro: y 2013 p. — 17806 (33,9% Bix 3aranbHOi KUTBKO-
CTi 33JJOBOJICHUX KJIOMIOTAHb PO 3aCTOCYBAHHS 3aII001K-
HEX 3aXO0JiB y oMy poti); v 2014 p. — 17194 (39,7%);
y 2015 p. — 18643 (46,6%); y 2016 p. — 17369 (50,8%);
y 2017 p.— 18846 (53,1%), ay 2018 p. — 18794 (55,4%)°.
Otxe, sk 6aunmo, y 2013 p. Ta 'y 2014 p., ToOTO Y Tepri
poxku micis npuiHATTS yrnHHOTO KITK YRpainu, nokasHu-
K1 OOpaHHS TPUMAHHS ITi/1 BAPTOIO HIKYI, HUK Yy HACTYTI-
Hi poku. KpiM Toro, HaBeieH1 CTaTUCTUYHI AaHi CBi[UaTh
PO Te, 1[0 HATETep TPHUMAHHS i BApTOI0, HE3BAXKAIOUN
Ha HOT0 BHHSATKOBICTB, € TAKWM, 110 IIOPIBHSIHO 3 IHITUMHA
3aMmo0KHUMH 3aXOlaMU OOMpaEeThesl Haldactiie (BiX
40% no 55%). BkazaHe Takox Jja€ MOXKIIMBICTH CTBEp-
JUKYBaTH, 1110, HE3BKAIOUHM HA 3arajibHi TCHICHIIIT TyMa-
Hi3allii HaIliOHAJIBPHOTO KPUMIHAIIBHOTO TIPOIIECYATEHOTO
3aKOHOJIABCTBA, 3aCTOCYBaHHS TPUMAaHHS IIiJ] BapTOIO
3aJIMIIA€ThCS TOUIMPEHUM SIBUIIEM. 3a JOCIIIKEHHSIM
B.B. HazapoBa, B34TTs miJ] BapTy sIK 3aIOOLKHHN 3aXi[
3a yaciB nii KITK 1960 p. 3actocoByBaBcsl OUTBII HiK
1o 40% o6BunyBadeHnx®. OTKe, MOXKHA CTBEPIKYBATH,
110 HaTeNep «KapTHHAY He 3MIHMIACh, OCKUTBKU TPUMAaH-
HS IIiJ] BapTOIO 3JMIIAETHCS TaKUM 3al00DKHUM 3aX0-
JIOM, TII0 OOMPAETHCS HaliuacTiIe.

BpaxoByroun Taki HaJBENHKI ITOKa3HUKU 3aCTOCY-
BaHHS TPUMAaHHS MijJ BapTOI0, MPAaBO3aCTOCOBHY OCO-
ONHBY yBary CIi MPUIUIATH 0OIPYHMYSAHHIO HEe0OXiO-
Hocmi 1020 obpanns. Kpim Toro, 3 MeTOr0 3a0e3eueHHs
mpaBa Ha cBOOOJY Ta 0COOMCTY HEJJOTOPKAHHICTh CIIiJI-
uuit cyad, Ha BuMory ct. 12 KIIK Ykpainu, mae Bupi-
IIATH TUTAHHS TPO 3aKOHHICTH Ta OOIPYHTOBAHICTH
1030aBJICHHS CBOOOJM OCOOM Ta MOJAIIBIIIOr0 TPHUMaH-
Hi. OTXe, CHigumii Cymas y KOXKHOMY BHUIIAJKy Mae
MPUHIIUTIOBO 1 KPUTUYHO CTABUTHUCS JI0 IOBOIB CIIi 14O~
r0, MPOKYpOpa, SIKIMU OOTPYHTOBYETHCSI HEOOX1THICTh
3aCTOCYBaHHsI caMe I[bOTO 3ar001KHOTO 3aX0/y, 00’ €K-
THUBHO OLIIHIOIOYH IX MEPEKOHIHMBICTh 3 THUM, 100 BHpi-
IIUTH, UM CTIPABJIi CUTYAIIiSl € BUHSATKOBOIO, sIKa BUMArae
00paHHsI TPUMAHHS I1i]] BapPTOIO.

3ayBa)xMMo, 1110 HalyacTille came BiJICYTHICTh HAJICK-
HOTO OOTPYHTYBaHHS 3aCTOCYBaHHs TPHUMaHHS IIiJ] Bap-
TOIO Ha MPAKTHILI CTA€ MPUYUHOIO JJIsI BIIMOBH CIITYMM
CyAnero y oOpaHHI Takoro 3axomy. Tak, 3riHO 3 aHai-
tinaauME JaanMu MBC Vipaian, OCHOBHUMH MOTHBa-

3 3BiT CyauiB MepIuoi iHCTAHI[T PO Pe3yibTaTd po3MIsiLy Marepianis
KpUMiHaJIbHOTO TpoBapkeHHs 3a 2013— 2017 pp. ®opma Ne 1-1. Pos-
nin 5. Caiim «Cydosa énada Ykpainuy. URL: https://court.gov.ua/inshe/
sudova_statystyka/.

® Hazapo B.B. AkryanbHi TpoGIeMH 3aCTOCYBaHHs 3armo0iKHOTO
3ax0ly Y BUIVIAII B3ATTA min Bapty. FOpuouunui sichux. 2010. Ne 4.
C. 112.
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MH BIIMOB CIIJYUX CYAIIB B OOpaHHI IIiJIO3PIOBAaHUM
3aII00DKHOTO 3aXOy Y BHIVIII TPHMAHHS IIiJI BapTOIO
€: a) BIJICYTHICTh Yy KJIONOTaHHI MOCHJIaHb HA HAsSBHICTbH
pm3uKiB, 3a3HaueHUX y cr. 177 KIIK; 0) He3za3HayeHHs
00CTaBHH, Ha TIJICTaBl SKUX CJLTYHA, TIPOKYPOP IIHIILTH
BHCHOBKY TIPO HasiBHICTh OHOTO a00 JICKITBKOX PH3HKIB,
BKa3aHUX Yy KJIOIMOTaHHI 3 TIOCHJIaHHAM Ha MaTepiaiu, o
MIITBEPIDKYIOTH 11l 0OCTAaBHHHM; B) BIJICYTHICTH OOTPYHTY-
BaHb HEMOXJIMBOCTI 3aro0IraHHs PU3HKY a00 pH3HKaM,
3a3HAYCHUM Y KJIOIIOTAHHI, IIITXOM 3aCTOCYBAHHS OLITBII
M’SIKHX 3aXOJIiB; T) HETIPUETHAHHS JI0 KJIOIIOTAHHS MaTepi-
QIIB, SIKUMH CIILTIHIA, IPOKYPOP OOIPYHTOBYIOTH JTOBOIH
PO 0OpaHHs KOHKPETHOTO 3aro0KHOTO 3aX0/y; T) He3a-
3HAYCHHSI TIEPETIiKy CBI/IKIB, IKUX CJIiTUHIA, TPOKYpOp BBa-
’Kae 3a HEOOXiJHEe JOMUTATH MiJ Yac CYJOBOTO PO3IISTY
KJIOTIOTaHHS MPO 3aCTOCYBAaHHS 3allO0DKHOTO 3aXOmy;
JT) BIZICYTHICTB ITiITBEP/PKEHHSI, 11O MiI03PIOBAHOMY HaJla-
HO KOTIii KJIOTIOTaHHs Ta MaTepiajiB, IKUMH OOIPYHTOBY-
€ThCs1 HEOOXI/THICTh 3aCTOCYBAHHSI 3aMI00DKHOTO 3aX0My .

BuBueHHsM MarepianiB  KPHUMiHAJIBHOTO — IIPO-
Ba/DKCHHS BCTAHOBICHO, IO B OKPEMHX BHIIaIKax
CJIT4i, TIPOKYPOPH B KIIOMOTAHHI PO 3aCTOCYBaHHS
TPUMaHHS MiJi BapTOI BKa3ylOTh PU3WKH, MEpepaxo-
BaHi B .. 1-5 u. 1 c1. 177 KIIK VYkpainu, 6e3 MoTH-
Ballii KO)KHOTO PH3UKYy OKpemMo. Xoda 3a 3MiCTOM
m. 5 4. 1 ct. 184 KIIK Ykpainu B TakoMy KIOHNOTaHHI
MaloTh OyTH BUKJIaJeHI OOCTaBUHH, HA MiJICTaBl SAKHX
CIIIYUA, TIPOKYPOp MIWIIOB BHCHOBKY HpPO HAsBHICTDH
OJTHOTO a00 KUTBKOX PU3HWKIB, 1 TOCHJIAHHS Ha MaTepia-
Y, O TiATBEPUKYIOTH Il 00CTaBUHH.

Ha »xanb, Taka HeraTuBHa CHUTYallisl IPOCTEXKYETHCS
HE JIHIIIE TTiJ] 9ac BUBYCHHS KJIOMOTaHb CIITIOTO, IIPOKY-
popa, a ¥ Mg 9ac aHaizy 3MICTy yXBaJl CIITUOTO CYIUII
PO 3aCTOCYBaHHsS TPUMaHHS i BapTor. Hanpukian,
20.04.2014 p. cnigunit cyanst HoBoykpaiHChKOro paiioH-
Horo cymy KipoBorpaacekoi o0iacti 3acTocyBaB IO
OCOBA 3, miio3proBaHOrO Yy BYMHEHHI KPUMIHAIBHOTO
IpaBonopyeHHs, nepeadaderoro 4. 2 c¢t. 121 KK, 3amo-
ODKHUI 3axi] y BUIISIII TPUMAHHS M1 BapToo. B yxBaii
HE HaBEICHO OOTPYHTYBAHHS YKOIHOTO PU3HKY, Iependa-
yeroro ct. 177 KIIK VYkpaiau. Crimgunit cymiast 0OMexuB-
CsI JIMINE 3aTAIBHUM (DOPMYIIOBAHHSAM — «IIPOKYPOPOM
JIOBEJICHO pU3KKH, iependadeHi ct. 177 KITK»?,

OTxe, OIHIEI0 3 TOMIJIOK, IO OMYCKAIOTh SIK
Cy0’€KTH 1HIIIFOBaHHS OOpaHHs 3aro0IKHOTO 3aX0Iy
y BUDJISA TPUMaHHS i1 BapTOrO (CIiAuuii, MPOKypop),
Tak 1 cy0’ekTH HOro 3acTocyBaHHS (CHiAUUi cymus,
CyI), € BIICYTHICTh HAJIC)KHOTO OOIPYHTYBaHHS HasB-
HOCT1 Y KpUMIHAJIBHOMY TPOBA/DKCHHI X04a O OHOTO
13 pU3HKiB, iependadeHux B .. 1-5 4. 1 ct. 177 KIIK
VYkpainu. [IpoBeieHUM JOCTiIKEHHSIM TaKOXK BCTAHOB-

7 AHaui3 IPaKTHKH 3aTPHMaHHsI CJIiTYMMH I11103PFOBaHNUX, OOpaHHs iM
3anmo0DKHUX 3aXO[iB, TMOBIJIOMICHHS MPO MiJ03py oco0aM B yYMHEHHI
KPHUMIHaJIbHUX MPAaBONOPYIICHb CIIAYMMU OPTaHiB BHYTPINIHIX CIIpaB
VYkpainu npotarom 2014 poky (Big 31 ciuns 2015 p. Ne 13/5/1-129).
JoxymentT MBC Vkpainu. C. 3.

8 Vxsana Hooykpaincekoro paiionnoro cyay Kiposorpasu-
cbkoi obmacti Bix 24.04.2014 p. y cnpasi Ne 396/1148/14-k. basa
danux «Eounuii depocasnuil peeccmp cyoosux piutens. URL: http:/
www.reyestr.court.gov.ua/Review/50837683.
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JICHO, II0 Yy TaKWX BHUMAIKaX NPUHHATTSA PIICHHS IIPO
00paHHsI TPUMaHHS IiJ BAPTOIO OOTPYHTOBYETHCS TSIK-
KICTIO IIOKapaHHs, 10 3arpoKye Mi103pIOBaHOMY, 00OBH-
HYBauCHOMY Yy pa3i BU3HAHHS HOTO BUHYBAaTHM Y KPHMi-
HAJIFHOMY TIPaBOTIOPYIICHHI.

3ayBa)KUMO, 110 TSKKICTh MMOKapaHHS, 10 3arPOKYe
0c001, i1 4ac 3aCTOCYBAHHS TPUMAHHS Mijl BAPTOIO MAE
MOABIMHE 3HAYEHHSI: MMO-TIEpIe, SIK YMOBA, 32 HasBHO-
CTi sIKO1 y BUMaJKax, nepeabdadenux 4. 2 ct. 183 KIIK
Ykpainu, MOKIIMBO OOpaHHS TAKOTO 3aX0.y; MO-ApyTe,
K o0cTaBHHA, 110 Ha BUMory I. 2 4. 1 ct. 178 KIIK
VYkpainu Mae OyTd BpaxoBaHa CIITUUM CYIACIO, CYIOM.

Tlo-nepuie, TSHKKICTH TOKapaHHS, 110 3arPOXKYE ITiJI0-
3pIOBAHOMY, OOBHHYBAYCHOMY, CIIiJ PO3IIISLIATH SIK CIIe-
iaJIbHy YMOBY, 32 HasBHOCTI SIKOi MOYKJIMBO 3aCTOCYBaH-
HSI TPUMAaHHS i1 BapToro. CBOEPITHOIO MEXKEIO Y IEOMY
pasi BUCTYIIA€ MMOKAPAHHS Y BUDIIAI 1TO30aBJICHHS BOJII
Ha CTPOK MOHAJ 3 4M 5 POKIiB 32 CKOEHHSI TT1I03PIOBAHNM,
0OBMHYBa4e€HUM 37I04MHY (TOHAJ 3 POKHU IIOJ0 paHilie
cymumux oci0) (4. 2 cr. 183 KIIK Vkpainu). ¥V miii sxe
HOPMi 3aKOHOJIaBEI[b BCTAHOBIIIOE€ BHKJIFOYHI BHIIAJIKH,
KOJIM TPUMAHHS i BapTOI0 MOXe OyTH 3aCTOCOBAHO
1 32 CKOEHHS 3JI0YHMHY, TIOKapaHHs 3a K€ IMepeadaueHo
y BUINISAI 1030aBICHHS BOMi 10 3 pokiB abo mrpady
B PO3Mipi ITOHAJT TPU TUCSY1 HEOITOJATKOBYBAHUX MIiHIMY-
MiB 10x0/iB rpoMajisiH (1. 1, 2 4. 2 ct. 183 KIIK VYkpa-
iHn). OTxe, sIK 6aUUMO, MOXKIIMBICTh OOpaHHS «BUHST-
KOBOTO» 3art001KHOTO 3aX0y 3aKOHONIABEIh TIOB SI3YE 13
TSDKKICTIO TIOKapaHHs, 10 3arpoXkye 0CO01.

Haronocumo, mo TSDKKICTh 3JI0YMHY — HE €IIU-
Ha yMOBa, 110 BU3Ha4Ya€ BUOIp 3am001KHOIO 3aXOy.
Y 1mpoMy acmekTi B HAayKOBiH JIiTepaTypi cIpaBe-
JUBO HArOJOUIYIOTh, IO 3aCTOCYBaHHS TpPHUMaHHS
MiJl BApTOIO JIMINE 33 MOTHBAMHU TSHKKOCTI CKOEHOTO
3JI0YMHY 5K 3aII001KHUMN 3aXiJl BTpadae CBOIO MPEBEH-
THUBHY POIib 1 HaOyBae KapanabHOTO Xapakrepy’. OTike,
TPUMaHHS MiJ BapTOI0 Mae 3aCTOCOBYBATHCH JIHIIE
3a HAasBHOCTI 3arallbHUX IiJCTaB, TNepea0adeHnx
4. 2 ¢1. 177 KIIK VYkpainu, 3 ypaxyBaHHSIM 00CTaBUH
Ta yMOB, 3a3HaueHux y ct.cT. 178, 183 KIIK Ykpaiuu,
1 00upaTrcs BUKIIOYHO y pasi, SAKIIO IPOKYpoOp JT0Be-
Jie, 10 JKOAEH 13 OLTBII M’IKHX 3aMO0IKHAX 3aX0/IIB
HE 3MOXe 3a00IrTH pU3UKaM MOXKJINBOT HEIIPaBOMIp-
HOI ITOBEOIHKHA O0COOMU.

Tlo-Opyee, TSKKICTH TIOKapaHHs, MO 3arpOXKye ITiJI-
03pIOBAaHOMY, OOBHHYBa4C€HOMY, Mae OyTH BpaxoBaHa
CIITYMM CYJIEI0, CYJIOM sIK OfiHa 3 0OCTaBUH Y pasi Horo
oOpanns 11. 2 4. 1 ct. 178 KIIK VYkpainu). 3ayBaxumo, 110
Harerep TSHKKICT 3JI0YMHY caMa ITo co0i He Ma€ XapakTepy
TJICTaBy JUIsi OOpaHHs TPUMAHHS ITiJT BAPTOIO, IIPOTE MAE
OyTH BpaxoBaHa y pa3i MPUIHATTS PIIICHHsI PO 3aCTOCY-
BaHHS OyIb-sIKOTO 3aro0bKHOTO 3axoxy. Llimkom oOrpyH-
toBaHuM € BuciB O.l. TumeHko npo Te, 1o BpaxyBaH-
HS TSDKKOCTI 3JI0YMHY M€ CBIH parlioHAIBHUH 3MICT Mif
qac (hOpMyBaHHSI BHYTPIIIHBOTO MEPEKOHAHHS CIIIIUOrO,
MPOKYPOpa, CYAIi, OCKUTGKH BOHA CBITYUTH IPO CTYIHB

° ActaterkoB B.I. HekoTOpbIe 9THKO-IIPaBOBBIE TPOOIIEMBI IESTEIBHO-
CTU crenoBarens /Ipobnemvl npasogo2o cmantyca IUYHOCHU 8 Y20106HOM
npoyecce. Caparos : 3a-Bo Capar. yn-ta, 1981. C. 102.
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CyCIUILHOT HEOE3MEeUHOCTI i€l 0COOH Ta Ja€ 3MOTy CIpO-
THO3YBATH 3 JIOCHTh BHCOKHM CTYINEHEM HMOBIPHOCTI il
TIOBEIIHKY, OCpydH 10 YBaru, 0 MaiOyTHE IOKApaHHS 3a
TSDKKHH 3JI0YHH ITiIBHIITY€ PU3HK TOTO, IIIO ITiI03PIOBAHMI
(oOBHHYBauCHHMIT) MOYKE YXHITUTHCS BifI ciincTsa i cymy'.
Pa3om 13 THM cJ1i)] HATOIOCHTH, IO TSDKKICTh TIOKapaHH,
110 3arpOXKYE ITi103PIOBaHOMY, 0OBHHYBAa4EHOMY, HE MOXKE
PO3ILIIATHCE SIK €TFHA YMOBA IS 3aCTOCYBaHHS TPHMAaH-
HS TIiJ BAPTOIO, OCKUIBKM B TaKOMy pasi Iie CYIepeurTh
MPEe3yMIILIiT HEBUHYBATOCTI.

TakuMm 4rHOM, 3 ypaxyBaHHSIM BKa3aHOTO IIPaBO3a-
CTOCOBYBa4y CIliJi HEYXHJIbHO JOTPUMYBAaTHCh BUMOT
KPUMIHAJILHOTO MPOLIECYyabHOTO 3aKOHOAAaBCTBA LI00
OOIpyHTYBaHHS 3aCTOCYBaHHS HaWOUIBII  CyBOpO-
ro 1 BUHSTKOBOTO 3alo01KHOTO 3ax0ay. Y LbOMY pasi
HHeThCsl HE JIUIIE PO HEOOXITHICTH MepepaxoBYBaTH
B KJIOTIOTAHHI Ta yXBaJli HasBHI PU3UKH, a i HABOJUTH
BIJITIOBIJTHI JOBO/M Ta 00CTaBHHMU, IO OOTPYHTOBYIOTH
PU3UKHA HEMPaBOMIPHOT IMOBEIIHKH IT1I03PIOBAHOTO,
oOBHUHYBadyeHOro. HemoTpumaHHs BKa3aHMX TPaBUII
€ MJCTAaBOI0 HE JIMIIE [UIS HepervisiLy YXBaJIU CIiT40-
TO CY[UIl B anessiiiiHOMY TIOPSIZIKY, a i JI0 BCTAHOBJICH-
Hs1 €BpOMNEHCHKUM CYJIOM 3 IMPaB JIIOAWHU TOPYLICHHS
cT. 5 KoHBeHIIiT Ipo 3aXUCT MpaB JIOIUHHI Ta 0CHOBOIIO-
JIO)KHUX CBOOOI.

VY npomy Kioui mocaiioBHow € mosumis €CII,
sKa 3acBiguye (aKTH TOPYIICHHS 3 TaKUX IHUTaHb:
OpraHu pO3CIiAyBaHHA Ta TPOKYPOPU MOCHIAIOTHCS
Ha HAasBHICTh 3aKOHHHX ITJICTaB 0e3 HaBEeICHHS OyIb-
SKUX OOIPYHTOBAaHMX MOTHBIB JUISI TPUMAHHS IiJ Bap-
Toto (1. 9, 14 pimenns y cnpasi «TkauoB npotu Ykpa-
THU»'!); KOITK Cy/M HE HABOASATH IOCTATHIX IMIJICTaB AJIs
TPUMaHHS 0coOu mix BapToro (1. 121 pimteHHs y crpasi
«HeBMepxuiibkuit potu Yikpaiam»'?, m. 143 pimenus
y cripasi «Boitdaerko mpotn Monmgosu»'?).

Cmipg takok HaBectH W inmm BucHOBKH €CIII, 1o
MaroTh OyTH B3STI J0 YBAard CIITYUMHU CYIISMH, CylIaMU
3 THM, 00 YHHKaTH OOIPYHTYBaHHS OOpaHHS TpPHMAaH-
HSI I1iJT BAPTOIO JIMIIE TSDKKICTIO TTOKAPAHHS, IO 3arPOXKye
oco0i. 3okpema y 1. 74 cripaBu «Mamenosa ipot Pociin
€CIUI BinzHauaB, 1110, X04a CyBOPICTb MOKApaHHA € BU3HA-
YaIBHIM €JIEMEHTOM JULS OIIHKH PU3WKY TEePEXOByBaHHS
BiJl TIPABOCYAMS UM BUMHEHHS HOBHX 3JIOYMHIB, OTPeOy
MOATBIIIOTO MO30aBICHHS KOTOCh BOJII HE MOMKHA OITIHIO-
BaTH 3 BUHATKOBO a0CTPAKTHOTO MOIIISTY, OepydH JI0 yBaru

! Tumenko O.1. TpuMaHHs 11iJ| BapTOIO: OKPEMi [UTaHHS [PABO3aCTO-
COBHHX pealiil. Haykosuil 8iCHUK Yoc20poOcbKo20 HAYIOHANbHO2O YHi-
eepcumemy. Cepis Ilpaso. 2014. Bunyck 27. Tom 3. C. 136.

' CpaBa «TxadoB mpotu Yikpainm» (3asBa Ne 39458/02) : Pirmrensst
€Bporneiickkoro cyny 3 npas sromuHd Bin 13.12.2007 p. basza oanux
«3akonooaécmeo  Vkpainu» | BepxoBHa Pama VYkpainun. URL:
https://zakon.rada.gov.ua/laws/show/974 335.

12 CripaBa «HeBmepyxkutpkuii mpotu Yipainm» (3assa Ne 54825/003) :
Pimenns €Bporneiicbkoro cyay 3 npas moauuu Bix 5.04.2003 p. URL:
http://hudoc.echr.coe.int/eng?i=001-68715.

3 Cnpasa «boituenko mnporn MonmoBu» (3asBa Ne 41088/05):
Pimenns €Bponelicbkoro cyay 3 npas monunu Big 11.07.2006 p. URL:
http://hudoc.echr.coe.int/eng?i=001-76295.
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TUIBKH TDKKICTH 37ounmy'. Kpim Toro, v 1. 33 pimreHss
y crpasi «W. potu [1Isetimapii» Cyn BkazyBas, o HeOe3-
TeKa IIePEXOBYBAHHS 0COOH Bifl TIPABOCY/UTSI MA€E OLiHIOBA-
THUCH HE JIMILIE Y CBITJII TSHKKOCTI MOKapaHHsl, aJie i BUXOITIN
3 yCIX 1HIIMX 00CTABHH, SKI MOXKYTh 200 MiITBEPIUTH HasIB-
HICTh Takol HeOe3IeKH, a0 3BECTH i JI0 TAaKOTO MiHIMyMY,
110 TIOTIEPEHE YB’ I3HCHHSI BUSIBUTHCSI HEBUIIPABIAHNM ',
Omxe, nozuttis €CIUI y mutansi oOrpyHTYBaHHS Halli-
OHAJBHUMH CyJIaMH HEOOX1THOCTI 3aCTOCYBAHHSI HAOLIBII
CyBOPOTO 1 BUHSITKOBOTO 3a1001KHOTO 3aX0My 3BOIUTHCS 10
TaKoro. /{o-nepuie, HABHICTB CIUTHHOI IMIIO3PH B TOMY, IIIO
0coba CKoiTa TSHKKHIA 37I09HH, € TAKAM YHHHHKOM, ITI0 HaJle-
KUTB JIO0 CYTi IIUTaHHS, OJJHAK caMa 1o co0i Taka Iio3pa
HE MO)Ke OyTH BUITPABIaHHSAM JIOBIOTPHBAJIOMY TPHMAHHIO
ocobu ni BapToro. OTKe, TSHKKICTh ITOKapaHHs, 110 3arpo-
JKy€ TiI03PIOBAHOMY, OOBUHYBAUYCHOMY Y pa3i BU3HAHHS
HOro BHHYBATAM Y KPHMIHAIBHOMY TIPaBOTIOPYILICHHI, HE
Mae OyTH pO3LiHCHA SIK €IMHA YMOBAa OOpaHHS HAHOiNbII
CYBOPOTO 3ar001KHOTO 3aX0My. Y TakoMy pasi MOCHIIAHHS
CITITYUM CYJICIO, CYIOM Ha TSDKKICTB 37I04MHY Ta HMOBIpHE
TIOKapaHHs € HeIOCTATHIM JUIs OOIPYHTYBAHHS TPHMAaHHS
i Baptoro. [1o-Opyee, Halle)KHE OOTPYHTYBaHHS HEOOX1I-
HOCTI 3aCTOCYBAHHS «BHHSTKOBOTO» 3alI00DKHOTO 3aXOLy
MOJISTae Yy HABEJICHHI CHITUMM CYUICIO, CYIOM B yXBalli
JIOBOJIIB T2 00CTABHH, 110 apIyMEHTYIOTh PH3UKH HEIPaBO-
MIPHOT TIOBEIIHKY MiZI03PIOBAHOT0, 0OBUHYBaYECHOTO.

BucHoBku

Hespaxkarouu Ha Te, 1110 «BUHSTKOBICTB» TPUMAHHS ITiJT
BapTOIO 3aKpiIljieHa Ha PiBHI MDKHAPOAHOIO Ta HalliOHAJb-
HOTO 3aKOHOZIABCTB, MIPABO3aCTOCOBHI peaii CBiqJars Ipo
Te, 10 HAHCYBOPIIIHI 3arO01KHIIA 3aXi]T € TAKUAM, 1110 00H-
paetbes B YipaiHi HaituacTite (Oinbie Hix y 50% Bumaj-
KiB 3aCTOCYBaHHs YCIX 3alOODKHHX 3aXOAiB). 3 OHOTO
OOKy, Taka IPaKTHKa MOXXE CBIIYUTH PO HETATUBHHI
ITIX1]T IPABOOXOPOHHUX 1 CYJIOBUX OpPraHiB JI0 BHPIIIICH-
HSI TIMTaHHS TIPO OOpaHHsI 3aMO0DKHUX 3aXOMIB 10O TTijI-
03PIOBaHOTO, OOBHHYBa4eHOIr0. BTiMm, 3 iHIIIOr0 OOKY, CIIij
BpaxoByBaTH TOH (DaKT, IO OCTAHHIM YaCOM CYTTEBO 3MEH-
IIMJIaCh 3arajibHa KUTbKICTh OOpaHUX 3aroODKHUX 3aXOJIiB
/T Yac KpUMIHATBHOTO MpoBabkeHHst. OTke, HaltyacTiie
3aro0bKHI 3aX0MH OOMPAKOThCS Y BUKITFOYHHX BHIAJIKAX,
30KpeMa, KOIT OCOOM CKOIOFOTh TSDKKI Ta OCOONMBO TSDKKI
3J7I0YMHHU. A TOMY ITIJIKOM JIOTIYHHM € T€, [0 «ITMTOMA Bara
TPUMaHHS MiJl BapTOI0 Yy 3arajibHid KUIBKOCTI OOpaHMX
3aMOODKHUX 3aXOMIB € JOBOJI BUCOKOIO. Y 3B’SI3KY 3 THM
HE CJIIJT CIPHAMATH TaKi BEJIMKI [IU(PH 0710 OOPaHHS TPH-
MaHHS TIiJ] BAPTOIO SIK «CTPAIIHy KapTuHy». B Takomy pasi
MPaBO3aCTOCOBYBa’y CIJ] TPHIUIATA YBAry HAIEeHCHOMY
00TpyHmMy6anHio HeOOX1THOCTI 00paHHS HAUOLITBII CYBOPO-
TO 1 BUHSITKOBOTO 3ar001KHOTO 3aXO]Ty.

14 CnpaBa «Mawmenosa mpotu Pociin (3asBa Ne 7064/05) : Piments
€Bponeiicekoro cyny 3 npas JomuHu Big 23.10.2006 p. URL:
http://hudoc.echr.coe.int/eng?i=001-75646.

!5 Cnpasa «W. nporu Ilseiinapii» (3assBa Ne 14379/88) : PiuenHs
€Bporeiickkoro cyay 3 npa JwooamHu Bim 26.01.1993 p. URL:
http://hudoc.echr.coe.int/eng?i=001-57817.
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The subject of the article is to improve the legal regulation of wildlife reproduction. It has been established that
wildlife reproduction is one of the main tasks of the legislation of Ukraine on the protection, use and reproduction
of wildlife. It is concluded that the current environmental challenges facing society require a paradigm shift from
purely economic and consumer to environmental. An analysis of the legislative prerequisites provided by state
concepts and strategies shows that opportunities for appropriate development are foreseen. Instead, basic governance
models remain unchanged and legislative regulation is devoid of strategic renewal. It has been established that
the protection of wild animals in the territories of their habitat, the reproduction of wild fauna should be extremely
complex in nature with the protection and reproduction of soils, forests, floral and aquatic world, conducting
atmospheric measures, etc.

It is revealed that the environmental legislation provides for the application of economic mechanisms for
environmental protection through the use of separate restrictive and stimulating economic measures. It seems that
the most effective way to protect and reproduce the animal world is to encourage its users economically.

An analysis of the legal provisions shows that private property entities are allowed to breed rare species of animals
in captivity, and that such activity is compulsory. It is proposed to introduce licensing of such activities and it is
considered appropriate to provide in the licensing conditions specific features of the removal, retention and return
to the environment of these animals.

The author has established that economic measures to stimulate such activity should be of decisive importance.
However, there is no comprehensive system of measures to encourage wildlife conservation activities. The economic
incentive system itself should involve increasing the interest of the members of the faunistic legal relations in
the activity of protection and reproduction of the animal world.

IIpaBoBe pery/iloBaHHsI BiITBOPEeHHSI TBAPHMHHOIO CBITY

1llexoeuoe Bonooumup Bonooumupoeuy

KaHOuoam puouyHUx HayxK, OOYeHm,

doyenm Kaghedpu eKonociuH020 npasa

Hayionanvroeo opuduunozo ynieepcumemy imeri Apocrasa Myopoeo, Yrpaina

Beryn

JoOyBaHHS CYCHIIBCTBOM AMKHX TBapHH, I1HIIUX
00’€KTiB TBApPUHHOTO CBITY, MPOAYKTIB IXHBOI >KUTTE-
JUSUTBHOCTI  OOTSKEHE HEOOX1IHICTIO BIPOBAHKECHHS
3ax0/iB 3 iX 30epeKeHHs, OXOPOHM Ta BiATBOpeHHsS. Ha
MPAKTUYHOMY PiBHI JOCSATATUCS 1€ MOXKE YHCICHHUMHU
010TeXHIYHUMH 3aX0JaMHM, II0 MPOBOIATHCS CUIAMH
JIICOMHMCIHMBCBKUX TOCIHOAAPCTB, 3aXOAaMH pEryiro-
BaHHS YMCEIBHOCTI JUKHUX TBAPUH, a TAKO)K HOPMATHUB-
HO-TIPaBOBUMH IIEpeIyMOBaMH, NepeadadcHumMu day-
HICTUYHUM 3aKOHOJABCTBOM.

BinTBOpeHHSI TBApUHHOTO CBITYy € OJHHUM 3 TOJOB-
HUX 3aBJlaHb SIK 3arajloM 3aKOHOJABCTBAa YKpaiHU IpO
OXOpOHY, BHKOPHCTaHHSA 1 BIATBOPEHHS TBAPUHHOTO
CBITY, Tak i 30kpeMa 3akoHy Ykpainu «IIpo TBapun-
HUH CBIT»', yTIM, (aKkTOpiB, SIKi MOXKYTh 3arpoXKyBaTH
JUKUM TBapHHAM JOCHTBH 0arato: po3BUTOK IMPOMHUCIIO-
BOCTI, pyHHYBaHHS 1 Aerpasiallisi cepeJOBHUIL iCHYBaHHS,
MepeeKCILTyaTalis, MTyYHe CKOPOUEHHSI OKPEMHUX 0CO-

'Tlpo TBapuuHHMiT cBIiT : 3akoH Ykpainu Bim 13.12.2001 Ne 2894-II1.
Tonoc Yrpainu. 2002. 16 ciu. (Ne 9).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/19
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OWH TUKHUX TBapWH, BTPaTa, CKOPOUCHHS YH TOTIPIICH-
HsI KOPMOBOT 0a3u. Yci BOHU MalOTh HETaTUBHUH BILJIUB
Ha JUKY (ayHy Ta MOXKJIMBOCTI i1 OXOPOHU i BiATBOPEH-
HS: «...JUIs 3HUIICHHS TBapUH HE MOTPIOHO iX MOBHE
BUHHUIIEHHS. JIOCUTh MOPYIIUTH CTPYKTYPY TOITYJISIII.
€ neBHA HOpPMA YMCEIHHOCTI KOXKHOTO BUJTY, HUKUE SKOT
BiH He MOKe icHyBarm»’. Ile BUMarae ImuIbHOI yBaru,
HEOOX1THOT TaKOX 1 OKPEMHUM 3aKOHO/IaBYMM YJIOCKOHA-
JISHHSIM JIJIS1 TIOJIOJIAHHST YW MiHIMI3allii TAKUX TPOSIBIB.
Kpim Toro, cyuacHi eKoJIOTi9H1 BUKITUKH, IO MTOCTAIOTh
nepesl CyCHiIbCTBOM, BHMAararOTh 3MIHHM [MapajurMu
3 CYTO TOCIOJIAPCHKOT Ta CIIOKHUBAIHKOI HA TPIOPUTETHO
€KOJIOTIYHY, YOT0 TaKOXK MOXKHA JIOCSTTH Yepe3 3aKOHO-
JIaBYl IHIIIaTHBHU.

OKpeMUMH acTeKTaMu, PUCBIUYCHUMU PETYIIOBaH-
HIO (payHICTHYHUX TPABOBIAHOCHH, JOCHIKCHHIMHU
0COOJMBUX O3HAK TBAPMHHOIO CBITYy 3aiiMaiucs Bigomi
yKpalHChKI Ta 3apyOikHi BueHi, Taki ak: B.I. Annpeii-
ues, A.Il. Tereman, LI. Kapaxam, O.C. Konbacos,

2 Dkonorusi W 9KOHOMHKA : cnpaBoyHuK / Bamanknmit O.0., Baky-
mok ILI%, Bracenko B.M. u zip.; nox o6 pea. CeitHuka K.M., Kues :
Honmurnznar Ykpaunsl, 1986. C. 196.
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C.C. Koncrantinini, C.M. Kpasuenko, B.B. Kocrtuis-
kwii, H.P. Manumera, B.JI. Myntsn, .M. Ilepuexii,
B.K. ITomos, C.B. Pa3meraes, I1.B. Tuxuii, B.C. [1laxos,
10.C. lllemmryuenko, M.B. [lysnbra ta iHmi.

HabmmwkeHoro 10 mpeaMeTa IbOTO  JOCHIDKCHHS
€ HaykoBa ctarTs X.I. Homxo «Exonoro-mpaBoBi 3axo/11
31 30epeKeHHS BHJIOBOT Ta MOMYJIAIIHHOT YHCEIBHOCTI
JMKAX TBapHUH»’, B SIKil aBTOPOM MPHUJIIISETHCS yBara
(yHKIISIM TepuTopii Ta 00’€KTaM MPHUPOTHO-3aTIOBII-
HOTro (oHy YKpainu: 6iochepHHM 3aNOBiTHUKAM, 300-
JOTIYHUM TIapKaM, TPOMOHYIOThCS IUIIXH MOJOJaHHS
HEJIOJIIKIB Y MOXJIMBOCTSIX BIJTBOPEHHS TBapHWHHOTO
ceity. C.B. IBaHOBa J0CHi)KyBaja MPaBOBY OXOPOHY
TBAPUHHOTO CBITY®, BUOKPEMIIFOIOUYH TP I[bOMY CIIO-
coOM CTHMYJIOBaHHs YYacHUKIB (payHICTUYHUX TIpa-
BOBIJITHOCHH 3 METOIO X 3alliKaBJICHHs B IPOBEICHHI
OXOPOHHHX 3axoiiB. Pasom i3 TuM, Oepyum 10 yBaru
3HAYUMICTh JTOCHIIJDKEHb Ta MPOMO3UINNA UX yUYCHHUX,
CJIIJT 3a3HAYHTH, 11O TX JOCIIHKSHHS CTOCYBAJIUCS JIUIIE
OKpEMHX acCIeKTIB OXOPOHH Ta BIATBOPEHHS TBAPUHHO-
TO CBITY a0o K 3[IHCHEHI B 1HIIIOMY IIPAaBOBOMY TIOJI.

Mera crarTi — yepe3 aHalli3 MOXKIUBUX CIIOCOOIB
OXOPOHH Ta BIJTBOPCHHS TBapWHHOTO CBITY, a TaKOXK
MIONTYKY 3aXO/iB CTUMYILIIITHOTO XapakTepy Ui TPH-
POJIOKOPUCTYBAYIB 3aIPOITIOHYBATH CUCTEMHI 3aKOHO A~
BYl TIEPETBOPCHHS 3 METOIO rapaHTyBaHHS 30epeKeHHS
HAasSBHUX TOMYJISIIA JTUKOT payHu.

Buxnan ocHoBHOro Martepianiy

JlronuHa Ta ipupo/a nepedyBaroTh y TPOIIEC] OCTIH-
HOT B3a€MOJIIT: 3 OTHOTO OOKY, IPUPOJIHI Oyara 3abe3re-
YYIOTh JKATTEMISIIBHICTh CYCIIJIBCTBA, 3 THIIOTO — «...1
npupona moTpedye isUTBHOCTI CyCITUIBCTBA, 30KpeMa,
BHUKOPHCTaHI CYCIIJIBCTBOM IPUPOIHI PECypCH MaroTh
BIZATBOPIOBATUCS 1 BiXHOBIIOBATHCS» . KOHKYpEHIIis,
TIEpEBaKAHHS EKOJIOTIYHOT YW EKOHOMIYHOI (PyHKIIIH
y Tpoliecax B3aeMOJil MPUPOIU Ta CYCIJIbCTBA YacTO
JIEMOHCTPYIOTh HAalPSIMUA PO3BUTKY KOHKPETHOI IepiKa-
Bu. Sk 3a3Havae [1.H. boGin: «IlocTymoBuid po3BUTOK
IUBUTLHOTO 000pOTY, (DOPMYBaHHS PHHKY IMPHUPOITHUX
pecypciB MO-HOBOMY ITOCTABIIIA ITUTAHHS PO XapakTep
TaKUX BIJIHOCHH 1 MEXaHI3MH iX MPaBOBOTO PETYIIOBAH-
Hi. Hartemep Benmka 9acTWHa TPHPONOPECYPCHHUX Bif-
HOCHH HOCUTH OIUIATHUI, TOBAPHO-TPOLLIOBUI XapaKTep,
III0 BIMArae aJIekBaTHOTO MEXaHi3My IPaBOBOTO PETYIIIO-
BaHHS, SKUH OM HAWOUTBINE BiJMOBIIAB TOTPeOaM eKOHO-
MIYHOTO CYCIiIbCTBa»®. YV bOMY acIieKTi 3HAYHOI aKTy-

3Yonxo X.I. Ekonoro-npaBoBi 3axo/u 3i 30epekeHHs BUAOBOI Ta MOy~
JISIIRHOT YMCENBHOCTI TUKUX TBApHUH. EKONO2IYHE ma azpapHe npaso.
Ne 6-2.2013. C. 179-181.

‘Meanosa C.B. [IpaBoBast 0xpaHa )KHBOTHOTO MHpA: TEOPHS 1 [IPAKTHKA.
Becmuux Omckoco ynusepcumema. Cepusi «lIpasoy. 2017. Ne 3 (52).
C. 123-127.

5 Exonoriyne mpaBo YKpaiHu : MiAPYYHUK [UIsL CTYACHTIB FOPUAMUHUX
BuMx HaBdaybHUX 3akianis / B.K. TTonos, A.IT. Terbman, C.B. Pa3me-
TaeB Ta iH.; 3a pex.: B.K. ITonos, A.I1. I'erbman; Hai. ropun. akan. Ykpa-
1au im. S1. Mynporo. Xapxkis : IIpaso, 2001. C. 4.

® Booun II.H. IlpoGiaembl TpakAaHCKO-TIPAaBOBOTO PETyITHPOBAHUS
OTHOIIEHUH npuponononb3oBanus. FOpucm. 2007. Ne 2. C. 7.
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aIBHOCTI HaOyBAaIOTh MTUTAHHS MIPABOBOTO PETYJIFOBAHHS
BIJJHOCHH 13 TIPUPOJOKOPUCTYBAHHS, OXOPOHH Ta BiJI-
TBOPEHHS MIPUPOJTHUX PECYPCIB, SIKI CTAHOBJISATH OCHOBY
0araTh0oX Tay3eil HalliOHaJIBHOTO rOCIOIaPCTRA.

3axo/i1 3 OXOPOHHU Ta BIITBOPEHHS TBAPHHHOTO CBITY
niepe10adeHi HU3KOK HOPM €KOJIOTIYHOTO 3aKOHOABCTRA.
[TpuitHATa CcTpaTeris Jep>KaBHOI SKOJOTTYHOI MOJITHKU
Vkpainu Ha mepion 10 2030 poky’ HUIIXaMH YIOCKOHA-
JICHHS OXOPOHH HAaBKOJNHWIIHBOTO IPUPOTHOTO CEPEemo-
BHIIA, CTAJIOTO BUKOPUCTAHHS, BITBOPEHHS 1 OXOPOHU
TIPUPOJIHUX PECYPCIB OAUUTH IepexiJI BiJl Hee(eKTHBHOTO
TOTAJIBLHOTO MPHPOIOOXOPOHHOTO KOHTPOIIO IO CHCTEMHU
3aro0iraHHsl MPaBOIIOPYIICHHSM Ha OCHOBI KOMILICK-
CHOTO MOHITOPHHIY CTaHy HaBKOJNHWIITHBHOTO IPHPOTHOTO
CepeloBHINa, 3MEHIIICHHS THUCKY Ha Oi3Hec-cepeloBHU-
IIe, 3aJy9eHHS TPOMAJICHKOCTI 10 TPHPOJOOXOPOHHOTO
koHTpoto. KoHreniero 3arajibHOAEpKaBHOT MPOTpaMu
30epexeHHst OiopisHomaniTTs Ha 2005-2025 poku® Ha
Tperbomy etari (20162025 pp.) nependadaeTbes 3a0e3-
TICYUTH 3IIHCHEHHS 3aXOJIiB MO0 BIITBOPSHHS IOITYJISI-
il BUJIB POCIIMH 1 TBapwH, iX MPUPOTHUX YTPYIIOBaHb
Ta EKOCUCTEM, MOJIIIICHHS 1HQPACTPYKTYpH, HEOOX1THOT
Uit BEUKOHaHHs [Iporpamu, KOpWTyBaHHS BH3HAUYCHHX
HEIO 3aBIaHb, KOHTPOJIb 32 X BUPIIICHHSM.

TakuM YUHOM, 3aKOHO/IaBYi ITEPEYMOBH, 3aKJIa/IeH]
BiJINIOBITHUMH JICP>KAaBHUMH KOHIICTIIIISIMU Ta CTpaTeri-
SIMH, CTBOPIOIOTH MOKJIMBOCTI BIJIITOBIIHOTO PO3BUTKY.
HaromicTe OCHOBHI MOJICITI YIIPABIiHHS 3aJTUIIAIOTHCS
HE3MIHHUMH, a 3aKOHOJ/IaBY€C PETYIIOBAHHS 11030aBIIcHE
CTPATETrIYHOTO OHOBJICHHS, 1110 TPU3BOIUTH JI0 HEOOX1I-
HOCTI BUPOOJICHHS TIEPCIICKTUBHUX HAMPSAMIB HOTO yI0-
ckoranenHs. C.M. KpaBueHKo, BCTaHOBJIIOIOYH TpHU-
YUHHM HU3BKOI e(PEeKTHBHOCTI peaizallii nmpapa B raysi
OXOpPOHH HAaBKOJWIIHBOTO TIPHPOAHOTO CEPEIOBHUINA,
30KpeMa, BiJI3HAYaja TPEBATIOBAHHS B CKOJIOTIYHOMY
3aKOHOJ/IaBCTBI 3200POHSIOYNX Ta 30008’ SI3YIOUHX HOPM
IMIIEPAaTHBHOTO XapaKTepy, sKi CIUPAIOTLCS Ha JIepiKaB-
HUI IPUMYC, 1 BITHOCHO HEBEIHKY IIUTOMY Bary yrpa-
BOMOYYIOUHX, TO3BUTFHHX, 3a0X0UYBATLHUX HOPM, SIKi
CTHMYJTIOIOTE TPABOMIPHY €KOJIOTIYHY MTOBEMIHKY’.

Ormika HaJ| cepeloBUIAMK TTepeOyBaHHS JUKHX TBa-
PHH € 3armopyKoio 3a0e3MeueHHsT BUKOHAHHS KOMIUICK-
CHUX 3a]1a4, 1110 BKJIFOYAFOTh PI3HOMaHITHI 3aX0/H 3 OoT0
BIITBOpPEeHHA. Y JiTeparypi (opMu peaiizaiii 3aXoiiB
3aXUCTY TUKUX TBAPUH PO3MOIUISIFOTH Ha «3arajbHi, sSKi
CTOCYIOTBCS 0araThOX BHJIIB, 1 CIIEIliajbHi, CIIPSIMOBaHI
Ha pATYBaHHS OAHOTrO 4Yu Trpynu Buuie»'®. Jlo 3araib-

" IIpo OcHoBHi 3acamu (cTparerio) JepkaBHOI EKOJOTiYHOI MOi-
TUKY Ykpainu Ha nepion 1o 2030 poky : 3akoH Ykpaiuu; Ctpareris Bij
28.02.2019 p. Ne 2697-VIIIL. Tonoc Vkpainu Big 30 6ep. 2019 p. Ne 62.

8 TIpo cxBanennst Konuemnuii 3aranbHozepkaBHOI nporpamu 30epe-
JKeHHs Oiopi3HoMaHiTTs Ha 2005-2025 poku : Poznopsipkenns Kabinety
MinictpiB Ykpainu; Konnenuis Bix 22.09.2004 Ne 675-p. Oghiyitinuii sic-
nux Yxpainu Big 08 sx0BT. 2004 p. Ne 38 (cTop. 93, cT. 2524)

 Kpasuenko C.H. Peanusauus npasa B OXpaHe OKpYKaroLIeH Cpejbl
(COLMAIBHO-TICHXOIIOTHYECKHE YCJIOBHSA) © JHC... [I-pa IOpPUA. HayK :
12.00.06. JIsBoB, 1991. C. 12.

10 Dkonorust U 3KOHOMHUKA : crpaBodyHuMK / Bamankwit O.0., Baky-
mok ILI%, Bracenko B.M. u zip.; nox o6 pea. CeitHuka K.M., Kues :
ITomutusznar Yipaunsl, 1986. C. 201.
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HUX HaJIeXKaTh 3aKOHOJABY1 aKTH, MMPABHJIA TTOJFOBAHHS
Ta pubanbcTBa. [1lo cTocyeThes criemiaabHUX 3aXOIiB,
TO HaWOUTBII e(QEKTHBHUM BBa)Ka€ThCS BWIIYYCHHS
3 TOCMOAAPCHKOTO BUKOPUCTAHHS OKPEMHX TEPUTOPIii,
Ha SKAX MeIIKae BHUJ ab0 BHJIH, IO MepeOyBarOTh ITiJl
3arpo3010 3HUKHEHHs1. Taka cucrema 3axoj1iB BU3Ha4YeHa
3akoHoM Ykpainu «[Ipo mpupomHO-3amoBiAHUNA (HOHIT
VYipainu»!!, skum nependadacThCs ICHYBaHHS BiIIIOBI -
HOTO TIEPEITIKY TEPUTOPii Ta 00’ €KTIB MPUPOTHO-3aII0-
BitHOTO (hoHIY YKpaiHu. KOMEHTYHOUYr HOPMH 3aKOHY,
K.M. CutHuk 3a3Havae, Mo «y TOMY pasi, SIKIIO BHIY-
YEHHS OKPEMHX TEPHUTOPIH 13 TOCIIOAAPCHKOTO BUKOPH-
CTaHHsS HOCHTh THMYACOBUI Xapaktep abo K 0XOpo-
HSETHCSI HE BECh MPUPOTHUHN KOMIUICKC, & HOTO OKpeMi
€JIEMEHTH, TaKi TEpUTOPIl HA3WBAIOTh 3aKa3HUKAMH,
a y pasi 0e3cTpokoBoro — 3amoBimHukamu» ', OTxe,
SIK Oa4MMo, 111 3eMJIi € BUIYYCHUMH 13 TOCIIOIaPCHKOTO
BUKOPHCTAHHS, 1, SIK BCTAHOBJICHO CT. 4 BHIIIE3a3HAYEHO-
ro 3aKoHY, TepUTOPIl MPUPOIHUX 3AITOBITHHKIB, 3aI10-
BiJIHI 30HM OlocepHHX 3amOBITHUKIB, 3€MJII Ta 1HIII
MIPUPOJIHI PECYPCH, HaJlaH1 HAIlIOHAJHHUM TPUPOTHAM
napKam, € BIACHICTIO YKpaiHchkoro Hapony. Lli tepu-
TOpil HAMOIIBII 3HAYNMI SIK JUTSI POCIIMHHOTO, TaK 1 st
TBapPUHHOTO CBITY, JDKE i CTBOPIOIOTHCSI BOHH HE JIHIIIE
JUIS OXOPOHU W BiATBOpeHHS (iopu Ta dayHH, a i s
BHPIIICHHS BIAMOBIIHUX HAYKOBHX 1 HAyKOBO-TEXHIY-
HUX 3aBlIaHb. Lle meMoHcTpye iX crierudiky Ta MpHH-
[UTIOBY BIIMIHHICTH BiJI 1HIIUX ()OPM OXOPOHIOBAHHX
Teputopiii. Tomy ¥ popma BiTacHOCTI Ha 111 3eMJTi € BiJI-
MOBIIHOIO. X0Ua 3eMJIi 1HIIOTO MPU3HAYCHHS, CITHCOK
SIKUX Tepei0ayeHni Tiero Xk cT. 4 3akony Ykpainu «I1po
MIPUPOIHO-3aMoBinHMIi  (oHT  YKpaiHu»'®, MOKYyTh
nepeOyBaTh SIK Y BIACHOCTI YKpPaiHCBKOTO Hapojy, Tak
1 B iHIMX (hopMax BIACHOCTI, Tepe0ad4eHUX 3aKOHO-
JTaBCTBOM YKpaiHHU.

HerartueHi 3MiHM, 10 BiIOyBarOTbCA Yy (ayHic-
TUYHOMY CBITI, YaCTO MalOTh BEJIUKY 3aJICKHICTH BiJl
HENpPSMUX TMPUYHMH, TAKKX SIK: BUPYOKa JIICIB UM JIiICOBI
TTOXKEXK1, 3a0pyAHEHHS BOIOWMMHII] Ta IPYHTIB, 1HII TTPH-
POJHI i aHTpONOTeHHI (DaKTOPH BILIUBY, @ TOMY OXOPO-
HA JIMKKX TBapUH HA TEPHUTOPIAX apeany 1X MpOKUBaH-
HsI, BIITBOPCHHS IUKOi (DayHW Ma€e HECTH BHKJIFOYHO
KOMIUICKCHUH XapakTep Ha PiBHI 3 OXOPOHOKO Ta BiJ-
TBOPEHHSIM TPYHTIB, JIiCiB, (DIOPHUCTHYHOTO Ta BOIHO-
TO CBITY, IIPOBEJICHHIM aTMOC(HEPOOXOPOHHHX 3aXOJIB
tommo. J{o cioBa, ct. 76 JlicoBoro kojekcy Ykpainu's,
[PEIMETOM SIKOi € CTBOPEHHS CIIPUSTIMBHX YMOB VIS
JKHUTTS TUKUX TBapUH, BCTAHOBIIIOE, 1110 BUKOPUCTAHHS
JIICOBHX PECYpPCiB 1 TPOBEACHHS JIICOrOCIOAaPChKUX
3ax0JliB MAlOTh 3IHCHIOBATUCS 3 ypaxyBaHHAM 30epe-

" TIpo npuponHo-3anoBiguuii  GoHx YkpaiHn 3akoH Vkpa-
THu Bix 16.06.1992 Ne 2456-XI11. I'onoc Yrpainu Bin 25 mam. 1992 p.

12 Dkonorusi M SKOHOMHKA : crpaBouHuk / bBamankuii O.®0., Baky-
mok [1L.I, Brnacenko B.M. u ap.; nox o6t pea. CeitHuka K.M. Kues :
Tonutusznar Ykpaunel, 1986. C. 202.

3 Tlpo npuponHo-3amoBiauuil  GoHn  Ykpainu 3akon VYkpa-
1Hu Bix 16.06.1992 Ne 2456-XI11. Tonoc Yrpainu Bin 25 mam. 1992 p.

14 Jlicouit konekc YkpaiHu Konexc VYkpainm Bin 21.01.1994
Ne 3852-XI1I. I'onoc Yrpainu Bin 13 xBiT. 1994 p.
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JKEHHSI CHPHUSTINBUX YMOB UISl )KUTTS JAUKUX TBAPHUH.
Bupasuaum € HaBiTh Te, o 3akpimieHe UM Komgekcom
TIOHATTS «JIIiC» BKJIFOYAE B ceOe 1 TBAPUHHHUU CBIT SIK
OJTH 13 KOMIIOHEHTIB TIPUPOTHOTO KOMIUIEKCY (E€KOCHC-
TEMH), [0 B3aEMOTIOB’s13aH1 Y CBOEMY PO3BUTKY, BILIH-
BAlOTh OJIMH HA OJIHOTO i HA HABKOJHIIHE MPHPOIHE
CepeoBHIIIE.

CrieriaJbHAM 3aKOHOJIABCTBOM TapaHTOBAHO BIJI-
TIOBI/THI HOPMH, B MEXaX SKHX Ma€ 30epiratucsi Heo-
TOPKaHICTh TBAPUHHOTO CBITY: 3akoHOM YKpainu «IIpo
MUCIHBCHKE TOCIIOMAPCTBO Ta MOJOBaHHM»'® mependa-
YEHO, 1[0 3 METOK OXOPOHH Ta BIATBOPEHHS MHCIIHB-
ChKHX TBAPHH KOPHCTYBA4i B MEXKaX CBOIX MUCIMBCHKUX
YTiJIb BUJUISAIOTH HE MEHII K 20 BiJICOTKIB ITJIONI YTi/1b,
Ha SKHUX TIOJIOBaHHS 3a00poHseThes (CT. 27). 3 oaHo-
ro 00Ky, ISl HOpMa € TO3UTHBHOK Ta CTBOPIOE TapHHIA
3aKOHOIAaBYHMK 0a3uC JUIS TIAHOMIPHOTO BiJATBOPEHHS
JIUKOT (hayHH, OJTHAK, € 1 1HIII TO3HUIIii, 32 SKHX PO3MIp
TaKUX TUIOI BBKAETHCS 3aMaJUM Ul OBHOIIIHHOTO
BiaTBOpeHHs. X.1. Homxo, HanpuKIiaa, BBaxae 3a He0O-
X1JIHEe 3aKOHOJIABYO PO3IIHUPUTH ILIONI BiTHOBIHOBAIb-
HUX JIUITHOK HEe MeHIIe, Hixk Ha 50% Bif yciel Tepuropii
MHUCIHBCHKUX YTime'®. ABTOpOM, 30KpeMa, akICHTY-
€ThCSI yBara Ha TOMY, IIIO IUIOIIA TEPHUTOPIi, sIKa BiJl-
BOJUTHCS TJT JIJSTHKU JUIS BIATBOPEHHS JUKOT (hayHU
(BiATBOPIOBAJIBHI UISHKH ), CTAHOBHUTH MeHIIe Hixk 20%
1 € IOCTAaTHBOIO JUIsl TPUPOJAHOTO BiITBOPESHHS KYPITIKH,
(azaHa, IMKKUX Ka4OK, ajie 3aHA/ITO MaJIOk JIJIsl [IOBHO-
[[IHHOTO BiJITBOPEHHSI TAKHX TBAPHH, SIK OJICHb, KO3YJIs,
kabaH Tom10. BojHOUAc i HaMipHA MIUTHHICT HA TAKUX
JUISTHKAX, 30KpeMa JMKAX KOMUTHHUX, 3yMOBHTH Pi3Ke
301JIBIIIEHHS] BUTPAT Ha 3aXHCT KYJIBTYpP BiJl 3HUIICHHS
ix TBapuHAMHU (0COOIMBO JIICOBOTO IMiJPOCTY Ta MOJIO-
JIUX HACa/DKeHb TOIO). binbime TOro, Ime mijKpec-
JIOIOTh HE TUIBKHM TIPABHUKH, a HacamIepea O10JIOoTH.
A.M. Borox 3a3Havae, 110 Taka Mipa He 3aBX/IH € ehek-
THBHOKO, TOMY IO IIi CTPYKTYPH YacTO MAarOTh Malli
pO3MipH, a iX OXOPOHA, 32 BIJJIAJICHOCTI BiJl €repChKUX
MYHKTIB Ta cJ1a0Ko1 (piHaHCOBOT 0a31 MUCIIMBCHKHX TOC-
TIOJIAPCTB, 3MIHCHIOETHCS (hopMasbHO. Kpim Toro, aBTop
3a3Hayvae, Mo B 0ararbox KpaiHax Jiis OibIl IHTCHCHUB-
HOTO BiJIHOBJICHHS MHCIMBCHKUX PECypCiB i BiJTBO-
PIOBaJIbHI JUISHKH BiJIBEJICHO 3HAYHO OIJBIINY YACTKY
yrige — 10 50%!7. Hamonsrauss Ha 361IbIIEHH] TTOII
BiJTHOBITFOBAIBHUX NUISTHOK 110 50% Bix yciei Teputopii
MHUCIIMBCHKHX YTiJIb Y TAKOMY Pasi CIiJl pO3TISAIaTH SIK
KOHKYPEHIIII0 €KOJIOTIYHOT Ta eKOHOMIYHOT JOIIIBHOC-
Ti. Be3cyMHIBHO, JIJIsl BIACHUKIB MUCIIUBCHKUX YT1J1b 111
PO3MIpH € HEPUHHITHUMH, CKOHOMIYHO HEOOTPYHTO-
BaHMUMH, aJUKE TAKMM YHHOM IPOMOPIIHHO 3MEHIIIy-

!5 TIpo MHCITHBCBKE TOCIIOAAPCTBO Ta IOJMIOBAHHS : 3aKOH YKpaiHH Bil
22.02.2000 Ne 1478-111. I'onoc Vkpainu Bin 28 6ep. 2000 p.

*Yorxo X.I. Exosnoro-mpaBoBi 3axo/u 3i 30epe:KeHHsI BUO0BOI Ta MOITy-
JSILIHHOT YMCeNbHOCTI AUKMX TBApuH. Exonoziune ma azpaphne npaso.
Ne 6-2.2013. C. 181.

7 Bonox A.M. IlpoGiemMy yIpaBiiHHS peCypcamMd MHCIHBCHKHX
TBapuH B YKpaiHi. 36ipnux mamep. II  Bceykp. 3’130y ekonozie
3 midicHap. yuacmio. InTepHeT-cniabHOTa «IIpomuciosa exonoris». URL:
http://elar.tsatu.edu.ua/bitstream/123456789/1416/1/1193.pdf.
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FOTHCS TIJIONI MUCITUBCHKOTO TIPOMHUCITY, Ta i epeKThB-
HICTh IIOTO CIIOCOOY BIATBOPECHHS TBAapWHHOTO CBITY
tim ke X.1. Yomxo!® migmaersest cymHiBaM.

[Topsinok ¢dopmyBaHHS BIJHOCHH NIOJO0 BUKOPH-
CTaHHS 00’ €KTIB TBAPUHHOTO CBITY MOYKHA OXapaKTepH-
3yBaTd SIK JIO3BIJIBHO-IOTOBIpHUI. OTpUMaHHSI JIIICH-
3ii SIK J03BONIy Ha J00YyBaHHS MUCIHUBCHKHUX TBapHH
€ IOPWINYHHM TIATPYHTSM, IO CTBOPIOE MOXIJIMBOCTI
JUISl YYACHHKIB IIMX TPAaBOBIJHOCHH IPOBAJUTH CBOIO
JUSUTBHICTB: CIICIlialbHe BUKOPHCTaHHS 00’€KTIB TBa-
PUHHOTO CBITY 3IIHCHIOETHCS JIMIIC 32 BiIMOBITHUMH
JI03BOJIAMH YW 1HIIMMH JOKYMEHTaMH, 1[0 BHIAOTHCS
B MMOPSJKY, BU3HaueHoMy KabineTtom MiHicTpiB Ykpa-
Tau (ct. 17 3akony Ykpainu «IIpo TBapuHHHI CBiT»!?).
3rifHO 3 YHWHHUM 3aKOHOJABCTBOM, JIIIIEH3yBaHHS
€ 3aco00M JIepP)KABHOTO PETYJIIOBaHHS MPOBAJKEH-
Hs BHIIB TOCIIOJAPCHKOI JIISUTBHOCTI, IO TiJISATal0Th
JIIEH3YBaHHIO, SKUW CIPSIMOBAaHWHA Ha 3a0e3TCYCHHS
peaizarii €IMHOI JIepyKaBHOI IMOJIITUKU y cdepi JIeH-
3yBaHHS, 3aXHCT CKOHOMIYHHX 1 COIIaJIbHHUX IHTEpe-
CiB JIep»KaBH, CyCITIbCTBA Ta OKPEMHX CIIOKHBadiB>.
OxpiM repe0dadeHoro J03BUTLHOTO MOPSIKY, 32 BUKO-
pUCTaHHS OO0’€KTIB TBapUHHOTO CBITY CIIPABISETHCS
Y BIJOBITHHIA 301p.

Kpim Toro, monoxenHs 3akony Ykpainu «IIpo oxo-
POHY HABKOJIMIIHBOTO IPUPOIHOTO CEPEIOBHIIa»?!
(po3nin X) mependavyaroTh 3aCTOCYBaHHS CKOHOMIYHUX
MeXaHI3MIB 3a0€3IEeUYCHHsT OXOPOHW HABKOJMIITHBO-
ro MPUPOJHOTO CEPEOBUINA Yepe3 BHKOPHCTAHHS SIK
OKpEMHUX OOMEKYFOUHX, TaK 1 CTHMYJTFOI0OYHX €KOHOMIY-
HUX 3axoniB. HaiOinbil epeKTUBHUM CIOCOOOM 0XO-
POHH Ta BiATBOPEHHS TBAPHHHOIO CBITY, SIK BHIA€THCS,
€ CKOHOMIYHE CTUMYIIFOBaHHS HOrO KOPUCTYBadiB, SIKE
X0ua 1 € CKJIAJJHUKOM EKOHOMIYHOTO MEXaHi3My IpH-
POJIOKOPUCTYBAHHS, OIHAK BOTHOYAC (DOpMaTi3yeThCs
y IOPUAMYHUX HOPMax MPUPOJOOXOPOHHOIO Xapakre-
py. OcranHe, 30Kkpema, € mpeameTom cT. 48 Buie3a-
3HAYEHOTO 3aKOHY (CTUMYJIIOBAHHS B CHCTEMI OXOPOHHU
HABKOJIUIIHBOTO MPUPOHOTO CEPEIOBHIIIA).

EKOHOMIYHE CTHMYIIIOBAHHS MOXE JOCSTaTUCH,
3 OJIHOTO OOKY, uepe3 BCTAHOBJICHHS TIIIBI, PETYITFOBaH-
HS OMOJATKyBAaHHS, & 3 IHIIOTO — Yepe3 BCTAHOBJICHHS
FOPWIMYHOT BiJIOBIIANBHOCTI (Y BHUIJISI BiJIIKOTY-
BaHHSI [IIKO/IM, BCTAHOBJICHHS TaKC 3a MOPYILICHHS 3aK0-
HOJIAaBCTBA PO TBAPUHHUH CBIT TOIIO).

3akon Ykpainu «IIpo TBapuHHUI CBiT»?2, Oymayun
CHeLialIbHUM [Tl PETYJIFOBaHHS IIMX MPABOBIIHOCHH,
psIMOT HOPMH PO 3aXO[H €KOHOMIYHOTO CTHMYJIFO-
BaHHS KOPHUCTYBauyiB 00’€KTaMW TBapHHHOTO CBITY

"Yomxo X.I. Ekosioro-npaBoBi 3axo/u 3i 36epe:KeHHsI BUIOBOI Ta IIOITy-
JIAIAHOT YMCENIBHOCTI TMKUX TBApUH. EKonoziyne ma azpaphe npaso.
Ne 6-2.2013. C. 181.

" TIpo TBapuHHMiA CBiT : 3akoH Ykpainu Bix 13.12.2001 Ne 2894-II1.
Tonoc Yrpainu. 2002. 16 ciu. (Ne 9).

X TIpo sileH3yBaHHs BUIB TOCMOAAPCHKOT AisIbHOCTI : 3aKoH YKpaiHu
Big 02.03.2015 Ne 222-VIIL. I'onoc Vrpainu Bin 28 6ep. 2015 p. Ne 56

2 TIpo OXOPOHY HABKOJNHIIHBOTO TPHPOJHOTO CEPEeOBHINA : 3aKOH
Vkpainu Big 25.06.1991 p. Ne 1264-XI11. Ionoc Vrpainu. 24 mam. 1991.

2 [Ipo TBapuHHUH cBIT : 3akoH Ykpainu Big 13.12.2001 Ne 2894-I11.
Tonoc Yrpainu. 2002. 16 ciu. (Ne 9).
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He MIicTuTh. [IpoTe cTarTeto 18 BCTAaHOBIIOETHCS, 110
3a cremiajbHe BHKOPUCTAHHS 00’€KTIB TBapUHHOTO
CBITY crpaBlseThbes 30ip, a y 4. 4 jaii 3a3HavyaeThes,
IO creliajbHe BUKOPUCTAHHS 00’ €KTIB TBAPUHHOTO
CBITY B HAyKOBHUX, KYJIBTYPHO-OCBITHIX, BHUXOBHHUX
Ta €CTETHYHUX IMUISIX (AKIIO [Ie HE IMOB’sI3aHe 3 OTPHU-
MaHHSM TPUOYTKY), 3 METOI BiJTBOPCHHS TBapHH-
HOTO CBITY, MOPSITYHKY TUKHUX TBapUH, SIKi 3a3HAIOTH
TUXa, pETYTIOBAaHHS YHCEIBHOCTI IWKUX TBapHH
B IHTEpecax OXOPOHHM 3JI0POB’S HACENCHHS 1 BiJBep-
HEHHS 3aIlOIisTHHSI IKOIN MPUPOTHOMY CEPEIOBHUIILY,
TOCTOJAPChKIN Ta 1HIIH MisUIBHOCTI, & TAKOXK Pery-
JIOBaHHS YHCEIBHOCTI XM)KMX 1 IIKIJJIMBUX TBapWH
y MOPSJKY BEICHHSI MUCIUBCHKOTO 1 pUOHOTO TOCIIO-
JlapCTBa 3/1HCHIOETHCS 0e3 crpaBiIsHHS 300py. Takum
YHUHOM, K MOXHa MOOAYUTH, HE CIPaBIAEThCS 30ip
1 32 BUIIQJKH CIEIiaJIbHOTO BUKOPHUCTAHHS 3 METOIO
BUITBOPEHHSI TBAPWHHOIO CBITY, IO Ma€ HEAOWSIKY
BXJIUBICTh y CBITIII IIpeIMeTa PO3TIISITY.

binpmre toro, 3akonom Ykpainu «IIpo TBapuH-
HUR CBIT»? y CT. 45 BU3HAYAETHCS, IO PO3BEACHHS
B HEBOJII PIJIKICHHX Ta TaKHX, IO MepeOyBarTh Mij
3arpo3010 3HUKHEHHS, BU/IB TBAPUH MOXKE TO3BOJIS-
THCSI 3 METOIO iX 30€pe)KeHHS, OXOPOHH 1 BIITBOPEH-
HSl HacaMIlepes, SKII0 IIbOTO HEMOXKIINBO TOCSITHYTH
B IMIPUPOJHUX YMOBAX, a TAKOXK y HAYKOBO-IIOCIITHUX
Ta IHIOWX IUISX, SKi HE MalTh HACIIJKOM CKOPO-
YeHHS YMCENBHOCTI X TBapuH. J03Boin Ha mpaBo
3aiiMaTncs pO3BENCHHSIM Yy HaAiBBUIBHUX YMOBaxX 9d
B HEBOJII BUJIB TBapWH, sIKi 3aHeceHi 0 YepBoHOT
KHHATH YKpaiHu, BUJA€ NEHTPAJIbHUN OpTraH BUKOHAB-
401 BIIaJIH, IO pearizye JAepKaBHY MOJITHKY Y cdepi
OXOpPOHH HAaBKOJHITHHOTO TIPUPOJHOTO CEPElIOBHU-
ma. Takox 3akoHoM Ykpainu «IIpo UepBoHy KHHUTY
Vkpainn»?* BCTaHOBJIEHO, IO CIEIiaJbHe BUKOPH-
craHHs (noOyBaHHS, 30MpaHHs) 00’ekTiB YepBoHOT
KHUTH YKpaiHu MOXKe 3J1HCHIOBATHCS Y BUHSATKOBUX
BHITQJIKaX JIMINE Yy HAYKOBUX 1 CEJCKIIHHUX IIJAX,
Yy TOMY YHUCII JUISS PO3MHOXCHHS, PO3CEJICHHS 1 pPO3-
BEJICHHS Y IITYYHO CTBOPEHHUX YMOBAaX, a TaKOXK IS
BIJITBOPEHHSI TIOITYJISIIIIH.

ToOTO 3aKOHOM TIepeI0aYaETHCA MOKITUBICTD CY0’ €K-
TIB TIpaBa MPHUBATHOI BJIACHOCTI 3aiiMaTHCsI PO3BEJICH-
HSIM Y HEBOJII PIAIKICHHX Ta TaKKX, IO MepeOyBaroTh ITij]
3arpo30i0 3HUKHEHHS, BHIIB TBApHH Ta BCTAHOBICHO
000B’SI3KOBUH JIO3BUTBHHUM XapaKTep TakKol JisUTbHOCTI.
VY pasi 3anpoBajpKEHHS JIIEH3YBaHHS TaKol MisiIbHO-
CTI € JOIUIBHUM TiepeA0aunuTH B JIIEH31MHAX YMOBax
0COONMHMBOCTI BHJIYYEHHSI, YTPUMAHHS Ta IOBEPHECHHS
JI0 HaBKOJIMIITHHOTO CEPEIOBHINA 3a3HAYCHUX TBAPHH.
VY nonepeaHixX AOCTIDKSHHAX 3a3HAJaiocs, 1o «came
0Cco0M, SIKI OTpUMAJIK JIICH31I0 T4 BUKOHYIOTH JIIICH-
31iHI YMOBH, MalOTh OTPUMYBATH IUJIBTH Ta JCPKABHY
MiATPUMKY. Bitbmie Toro, 3 MeToro OUIBIIOI 3allikaBie-

2 [Ipo TBapuHHMH cBIT : 3akoH Ykpainu Big 13.12.2001 Ne 2894-I11.
Tonoc Yrpainu. 2002. 16 ciu. (Ne 9).

2 TIpo YepBony kuury Ykpaiuu : 3axkon Ykpaiuu Big 07.02.2002 p.
Ne 3055-111. Tonoc Vrpainu. 2002. 14 Gep. (Ne 48).
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HOCT1 Cy0’€KTiB TOCTIOJapIOBaHHS B TaKid MisJIBHOCTI
JIOLIJIBHO 3alpOBaJMTH JUIS IMX CyO’€KTIB IIBIOBI
CTaBKH IIOJ0 CIIJIATH 3€MEJILHOTO MOMATKY»>.

BucnoBknu

3axonu 3 BiATBOPEHHS TBAPMHHOIO CBITY, L0 3aKO-
HOJIaBUO TiepeadayeHi abo MPOMOHYIOTHCS J0 3alpoBa-
JOKEHHSI, € JOCUTh PI3HOPIIHUMU SIK Yepe3 CBOKO MTPUPO-
Iy, TaK 1 crtocoOu BIUTMBY Ha YYaCHHKIB (payHiCTHYIHUX
MPaBOBITHOCHH. BH3Ha4anmbHEe Miclle cepesl BaxKewiB
BILTMBY Ha ()OPMYBaHHsI CTIMKUX TCHJICHIIN JO 3ampo-
Ba/DKCHHS CTAJIMX TPOIIECIB OXOPOHHM ¥ BIATBOPEHHS

¥ [lexosuos B.B. [IpaBoBe peryitoBaHHs 1paBa MPUBATHOI BIACHOCTI
Ha 00’€KTH TBapHHHOTO CBITy B YkpaiHi : MoHorpadis / 3a Hayk. pex.
mpo¢. AL I'erbmana. Xapkis : Bug-so « ®IHH», 2010. C. 131-132.
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TBapUHHOTO CBITY MArOTh MOCIJIaTH €KOHOMIUHI 3aX0/I1
CTUMYJTIOBAaHHS TaKo1 AisuibHOCTI. OIHAK CITiJl BU3HATH,
1110, HE3BAYKAIOUW Ha ICHYBaHHSI B ()ayHICTHYHOMY 3aKO-
HOJIABCTB1 OKPEMHUX HAIPSMIB OXOPOHH Ta BIATBOPEHHS
TBAapPUHHOTO CBITY, IIJIICHOT CHCTEMH 3aXOJIiB CTUMYIIIO-
BaHHS JISUTBHOCTI 3 OXOPOHH TBAPHHHOTO CBITY HEMae.
Kpim Toro, HeHiTKiCTh, a TIOACKY/IH i BIICYTHICTh MeXa-
HI3MIB peastizalii 3aKpiljIeHuX Y 3aKOHONABCTBI (hopMm
CTHUMYITIOBaHHSI CTBOPIOE JIOJIATKOB1 YCKJIQIHEHHS Yy iX
JIOCTYIIHOCTI Ta BU3HAYAE MEPCIEKTUBH IMOJATBIITHX
nocaipkedb. Cama X cHCTEMAa EKOHOMIYHOIO CTH-
MYJIIOBaHHA Ma€ IependavyaTd MiJABHUIIEHHS 3alliKaB-
JICHOCTI yYacHHKIB (ayHICTHUYHUX IPaBOBITHOCHH
y MPOBaPKEHHI ISUIBHOCTI 3 OXOPOHHU Ta BIATBOPEHHS
TBapHHHOTO CBITY.
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