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Berezhniuk Vladyslav Attributive foundation of judicial discretion...

Attributive foundation of judicial discretion in the context of implementation
of the principle of individualization of punishment during its appointment

Berezhniuk Viadyslav
Postgraduate Student at the Department of Criminal Law Disciplines
Lviv State University of Internal Affairs, Ukraine

In the article, the author points out that the general legislative principles for the choice
and appointment of the most appropriate type and measure of punishment are insufficient. The court
dealing with sentencing issues faces certain problems, which sometimes do not find a simple solution.
No matter how hard the legislator tries to identify and take into account in a formalized form all
the individual circumstances that affect the sentencing, some of them sentencing, some of them will
always remain undetected. In addition to the optimal balance between the abstract and the concrete,
which allows reflecting the complexity and diversity of existing criminal law situations, among
the important objective reasons that necessarily justify the need for judicial discretion there are
various evaluative criminal law concepts that characterize the “flexibity”’; of the criminal law system.
They are used within the “for” and “against” option chosen by the judge and are difficult or not at all
subject to at least some clear certainty.

In the study, the author considers it appropriate to take as a basis the truth and prejudicial fact
that significant variability, constant variability (due to social, cultural, political and other factors),
modification of old and new forms, as well as the features of each of them characterize the processes,
actions that fill reality.

This applies to those processes that are subject to criminal law regulation. Therefore, each time
the circumstances of a criminal case require a qualification within the individual limits of criminalization
or decriminalization of act.

Based on the above, according to the author, a reasonable extension of the limits of judicial
discretion is inevitable. The final formation of a discretionary court decision depends on many factors:
the specific circumstances of the criminal case, the abstract nature of the norm regulating criminal
relation, the preparation level of case materials, and the conduct of the parties and the professionalism
of their representatives. However, only the individual legal consciousness of their representatives.
However, only the individual legal consciousness of the judges should be the last instance for
the adoption of fair sentences.

ATpuOYTHBHI OCHOBH CYI10BOI JUCKpPeLil B KOHTEKCTI peasizauii NpMHIUILY
iHauBiAyasizanii nokapaHHs y pa3i Horo npu3HayeHHs

bepescnrwok Baaoucnae Muxaiinosuy
acnipanm Kageopu KpUMIHANbHO-NPABOBUX OUCYUNTIH
JIvgiscbko20 Oeporcasroco yHigepcumemy HympiHix cnpas, Ykpaina

Beryn

3HayHa aKkTyamizamis TpoOJeMH  CYIOBOi
JUCKpEIil TOSCHIOETHCS Ti€l0 00CTaBUHOIO,
110 CYIOBUH po3Cy/ € HEOOXITHUM 3aco00M, 3a
JIOTIOMOTOIO STIKOTO 3MiCT a0CTPAaKTHHX, BITHOCHO

BU3HAUECHHUX IIPAaBOBUX HOPM KOHKPETH3YETHCH,
BOHU CTAIOTh 3aCTOCOBHMMHU Y pa3i BUPILICHHS
CKJIQJIHUX MPaBOBUX cuTyaliil. B ykpaiHCbKOMY
3aKOHOJABCTBI HAWIMOKA30BIIIMM MPUKIIAJI0M
CYIJIIBCBKOTO PO3CYQy Ha eTarl NpU3HAYEHHS
IIOKapaHHs € IEpII 32 BCE HOPMaTUBHA OCHOBA
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Berezhniuk Vladyslav

WOTO 3OIMCHEHHS B KOHTEKCTI 3arajabHUX 3acaj
MpU3HAYEHHS ~ TOKapaHHS,  MepeadadeHoro
cT. 65 KpuminansHoro koaekcy Ykpainu'. Came
3arajbHI Hayaja TPU3HAYCHHS TIOKapaHHS,
nepeadauyeHoro  BHILE3a3HAUYEHOI0  CTATTelo,
BHU3HAYAIOTh OCHOBHI TPHUHIIMIIOBI MOJIOKEHHS,
SIKUMH KEPYETHCS Cyl y BUOOPI MipH TTOKapaHHS
M0 KOKHIM KpUMiHalbHIK cropaBi. BogHouac,
HE3BAXAIOYH HA Te, 110 3aKOHONABEIb JIA€ CyIy
MOMUJIMBICTh 3a JOIMOMOTOI0 3arajllbHUX Haudajl
MpPU3HAYEHHSI TOKapaHHs BpaxOBYBaTH BCIO
CYKYMHICTh 0OCTaBUH KPHUMIHAJIBHOI CIIPaBH,
yCHiIlIHE PO3B’s3aHHS MPOOJEMU BUMIPIOBAHHS
3aJIeKHOCTI MK CYCHUIBHOIO HEOE3MEeKOI 3J10-
YHHY, XapaKTEPUCTUKOIO 0COOU BUHHOTO Ta CYBO-
PICTIO TIOKapaHHS BUAAETHCS MOXIUBUM TiTbKU
32 YMOBHU OMIPKOBAHOT'O PO3IIUPEHHSI CY0BOTO
po3cyady, B SIKOMY OOMEXEHHH Cy0’€KTHUBI3M 3a
HasSIBHUX I'PAaHUIb KPUMiHALHO-TIPABOBUX CAHK-
il y CyA1IBCTBI HEMUHYYHUH.

Otxe, 3 oMy Ha BUKJIAJCHE METOI M€l
CTaTTl CTajJO BUCBITICHHS NPUINHHO-aTPHOY-
TUBHUX OCHOB JIUCKPEIINHUX TIOBHOBaXCHb
Cyly B KOHTEKCTI peasizaiii NPUHLIUIY 1HIUBI-
nyamizallii mokapaHHs y pa3i Horo mpu3HaueHHS.

Bukiiax 0CHOBHOT0 MaTepiaiy

CynoBa mpakTvka B YKpaiHi 3acBiiuye, IO
3arajlbHUX 3aKOHOAABYMX Hayayl JUlsl BUOOpY
i IPU3HAYCHHST MAKCUMAIIBHO JOIUIBHOTO BUIY
Ta po3Mipy MOKapaHHs HEe JOCUTh. Tomy mijg yac
BUPIILICHHS MUTaHb, MOB’SI3aHUX 13 MPU3HAYECH-
HSM IOKapaHHs, Mepe] CyIOM MOCTalTh IEBHI
npo0emMu, sIKi 1HO/II He OTPUMYIOTH CBOTO TIPO-
CTOTO PO3B’SA3KY.

Cynni, siKi po3IIsSAat0Th KpUMiHABHI CIIPaBH,
MOCTIHHO CTHUKAIOTHCSI HA MPAKTHUI 3 YUCIIEH-
HUMM THUTaHHSAMM TPU3HAYEHHS KOHKPETHOIO
nokapanHa. OJHaK BIACYTHICTb TEOPETHYHO
OZHO3HAYHMX 1 MPAKTUYHO MEPEBIPEHUX BIIIO-
BiJIell Ha HUX MPUBOIUTH IO AUCKYCIi. 3 OIHOTO
OOKy, 1HAMBITyai3allis MOKapaHHs SK MPUHIHII,

' Kpuminanpnuii xogexc Ykpainu : 3axon Big 05.04.2001

Ne 2341-1II-BP. Baza oanux «3axonooascmeo Yxpainuy /
BP  VYkpainm.  URL:  https://zakon.rada.gov.ua/laws/
show/2341-14#Text (nara 3sepuenns: 12.09.2020).
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Attributive foundation of judicial discretion...

BifoOpakaroun crenuiyHuil miaxig cymy o
IISTHHS Ta 0COOM, sIKa MOTro CKoiia, I0 IIOB’s-
3aHWM 3 ypaxyBaHHSAM JyXe Oaratbox 00cCTa-
BUH, BOJHOYAC OTPUMY€ BHUPAXKEHHS B KPUMi-
HaTbHOMY 3akoHi. OjHaK, 3 1HIIOTO OOKY, CIij
3BEpHYTH YBary Ha Te, IO 3MICT 3aKOHOAAaBUYOL
KPUMIHAJIbHO-IIPABOBOI HOPMHU MAae€
HUN XapakTep, OXOIUTIOE CBOIM PEryltOBaHHIM
B y3araJibHeHii, a0CTpakTHii (opmi eBHUI BUA
KpUMiHAJIbHO-TIPAaBOBUX BIJHOCHH. AJle B Mii
y3araJpHEHOCTI 3MICTY KpHUMiHAJIBHO-TIPABOBOT

3arajb-

HOPMHM KpUMIHAJIbHUI 3aKOH y 3HAYEHHI 3aralib-
HOTO TIpaBWJIa 3aBXK/IM BCTYIIATUME Yy cepy KOH-
KpETHO1 eMIipii 3 MHOKMHHICTIO, SIKa CKJIQJTHO
mignaBatumMeTbesa — nependadeHHio.  [lopazy
OOCTaBMHM KpUMIHAJIBHOI CIpaBH BUMAararu-
MYTb OLIIHKH B IHAUBIAYaIbHUX MEKaxX KpUMiHa-
Ji3amii abo AeKpuMiHai3alii disHb.

BonHouac y Xoii BUIIEBHKIAIEHOI JUCKYCIii
BUHHKAE II[¢ OJHE HE MEHII CKJIA/JHE MUTaHHI:
AK caMe CyO0’€KT TMpU3HAYEHHS TOKapaHHS
NOBUHEH BU3HAYaTH Mipy HeOe3NeKu 37I0YMH-
HOI TIOBEIIHKH 1 30KpemMa Ti 00CTaBUHM CIPaBH,
SK1 HE 3HAWIIIM YiTKOTO BigoOpaskeHHS B HOP-
Max KpUMIHAJIBHOTO 3akoHy? TyT mpuiyckaemo,
IO JIFOACTBO III€ JOBIO HE 3MOXE O0INTHUCH O€e3
eKCIIepPTHUX OI[IHOK. OIHaK HOpPMaTUBHE 3aKpi-
IUIEHHS BEPXHIX 1 HUKHIX MEX OIIIHKH OKpe-
MUX Ipyl 00CTaBHH, II0 YHHATH BIUIMB Ha Mipy
MOKapaHHs, IIJIKOM BUIIPABIAHO 31MCHIOETHCS
tenep. KpuMiHaabHUN 1 KpUMIHAIBHO-TIPOIIECY-
aJbHUN 3aKOHM YKpaiHW JaloTh CYIIl MPaBo 3a
HasIBHOCTI JISIKUX yKa3aHUX JETajJbHO a0 Xxoua
0 y 3arajbHUX pHcax 0OCTaBUH BU3HAYUTU BUJ
1 pO3Mip TOKapaHHs BiJNOBITHO O CBOTO BHY-
TPINTHBOTO TEPEKOHAHHS Ta MPABOBOI CBIOMO-
CT1 y MeXax, yCTaHOBJIEHUX 3araibHoro Ta Oco-
O6nmuBor0 yacTuHamMu KpHMiHAJIBHOTO KOAEKCY
VYkpainu, Tak, M00 BOHU BIAMOBIJAIH IIJISIM
nokapanHs. OT)ke, caM 3aKOH 3ajIUIIaE BIJOMI
MEXI1 JJI po3Cydy CyAJl Y pa3i NpU3HAYCHHS
MOKapaHH.

V Bumagkax, KOJM BCl 0OCTaBHHH, IO BILTH-
BalOThb Ha TMOKapaHHs, MO MOMKJIMBOCTI 3aKpi-
wieHi ¥ ¢opmainizoBaHi B HOpMax KpUMiHalb-
HOTO 3aKOHY, MO’KHA TOBOPUTH IIPO 00’ €KTUBHUIM
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Berezhniuk Vladyslav

CKJIQJIHUK 1HAMBIAyami3amii Npu3HaueHHs MOKa-
pannsa. Jlo #oro Oe3mepeyHUX IepeBar Hale-
JKaTh: YITKICTh, SICHICTh 1 CTIMKICTh 3araJbHOTO
npaBuiia, L0 CYTTEBO TMOJETIIYE MOXJIHUBICTh
KepyBaTHCsl TPaBOBUMHU BHUMOTramH; (hiKcoBa-
HICTh 3aC00IB JIEPKaBHOTO MPUMYCY Y BHITAIKAX
MOPYIIICHHS MPaBa; MPOTUCTOSTHHS PEKUMY CBa-
BULIIS i G€33aKOHHIO.

OpnHak, 41 03Havae 11e, 110 cupoou noOya0BH
dbopMaTbHOI CHCTEMU BpaxyBaHHS HEOE3MEKH
3JI0YMHHOI MOBEIIHKU Ta CTPOTOCTI MOKapaHHs
BiJl CaMoTO0 TTOYaTKy mpupeyeHi Ha ycmix? Bpa-
xaemo, 1o Hi. CycninbCTBO MOCTIHHO PO3BU-
BA€THCS, 3MIHIOIOTHCSI BITHOCUHH, BUHUKAIOTh
pi3HI, He mepeadayeHi KpUMiHAJIbHUM 3aKO-
HOM, KpPUMIHaJIbHO-TIPABOBI XapaKTePUCTUKU
(o3Haku) missHHS. 3aKOHOAABEIb BIAMOBIIHO
JI0 CBOIX MOJKJIMBOCTEH HE 3aBXKIU MOXKE
BKJIFOUMTH BCl KPUMIHAJbHO-TIPABOBI Xapak-
TEPUCTUKHU (O3HAKH) IPOTUIIPABHOI TOBEIIHKHU
B nucno3ullii KpuMinaiabHOro Komekcy Ykpa-
iHM 3 ypaxyBaHHSM DPi3HHX cdep Ta MposBiB
IUSUTBHOCTI.

Ha mnpaktumi BaXXkO CTBOPUTH 1€alIbHY
MOJIeNIb, 32 SIKOIO0 CYCIHUJIbHI BITHOCHHU Oy O
HACTUIBKH 1/1€abHO BPETYIbOBaHI B 3aKOHI, 1110
y pa3l BUHUKHEHHS IPaBOBOi CHUTyallli MOXHa
Oymo O yXBaJUTH €IWHE pIIMIEHHS, 3aKOHHE
i obOrpyHtoBaHe. be3koHeuHe pi3HOMAHITTS
KUTTEBUX SIBUII Ta IHIWBIAyallbHA HETIOBTOP-
HICTh JIESIKUX 13 HUX HE 3aBXKIU JAlOTh 3MOTY
3aKOHOJABII0 BPETYNIIOBATH iX MUISIXOM TMpH-
HWHATTS a0CONMOTHO BU3HAYEHUX HOPM TIpaBa. Sk
pe3ynbTar 0arato MpaBOBUX IPHIIUCIB MalOTh
BIJIHOCHO BH3HAu€HUI Xapakrtep. THIOBY CHUTY-
aIil0 BOYEBH]Ib MOXKHA CIIOCTEPIraTd B KpHUMi-
HaJbHOMY TpaBi YKpaiHU B yMOBaX, KOIU KpH-
MiHAJIBHUN 3aKOH SIBJsIE COOOIO y3araJbHEHHS
TUIIOBOT CHUTYaIlli CKOEHHS 3JIOUMHHOTO JIisTHHS,
MICTHTh aOcTpakTHE (HOPMYIIOBAHHS CKIIATy
3MI0YUHY 1, SIK PE3yJbTaT, € 3arajllbHUM, a cami
TisTHHS Ta oco0a 3J0YHMHIS — KOHKPETHUMHU.

2 Tlicua H.B. 3HayeHHs MPAKTUKH JUIs BCTAHOBIICHHS 3Mi-

CTy OI[IHOYHUX IOHATH Y KPHMIHAJBHOMY IpaBi YKpaiHH.
Hayxosuii sicnux Jlb8iecvkoco Oepiicasnoeo yHigepcumenty
eHympiwnix cnpas. Cepisi FOpuouuna. JIbBiB : JIbBIBCHKHI
Hai. yH-T, 2011. Ne 1(2) C. 204.
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BiamoBigHO, pO3B’si3aHHS  BUIIEBUKIAACHOT
npo0ieMru HeMOXJIMBE 0e3 TMEBHOTO «OTepaTuB-
HOTO» MPOCTOPY [ili, HAJAHOTO CYLY, SIKHH CTO-
COBHO ITi3HAHHS OJWHHYHOTO BHIIAAKY ITOCTA€E
nepea HeoOX1THOK TEPEeyMOBOKO 1HIMBITyalIi-
3arlii moKapaHHs KOHKPETHOI 0COOM 3a BUYMHECHE
HEIO 37T0OYMHHE JISTHHS.

3 HaBeJIeHUX TBEP/UKEHb BUILUIMBAE, 1O JJIS
NOBHOT (opmaltizanii HOpMaTUBHUX CHCTEM, 10
SKUX HAJEKUTh 1 CUCTeMa NpHU3HAYCHHS TOKa-
paHHs, HasiBHI CYTTEBI Mepemkoan. Sk Ou Mu He
HaMarajuch BUSIBUTU Ta BpaxyBaTu y (opmari-
30BaHOMY BUIVISIII BC1 1HAMBITyaJIbHI 0OCTaBUHH,
IO BIUIMBAIOTh HA TMPU3HAYEHHS IOKapaHHS,
sKach 1i YacTHMHA 3aBKIu Oylae 3aluIIaTHCs
HEBUSBIICHOIO.

OxpiM BIacTUBOCTEN ONTUMAIBHOTO OaaHCy
MK aOCTPaKTHUM 1 KOHKPETHHM, IO JIa€ 3MOTY
HalMoBHiIIE BigOOpa3suTH CKIATHICTH 1 Oara-
TOTPAHHICTh HASIBHUX KPUMIHAIbHO-IIPABOBUX
CUTYyaIliil, cepeal BaXJIUBUX 00 €KTHBHUX MPH-
YUH, 3 SKUMHU MOXKHA MOB’SI3aTM BUHUKHEHHS
Ta (YHKIIIOHYBaHHS CYAJIBCHKOTO PO3CYHY,
€ iICHyBaHHS PI3HOMAHITHHX OLIHOYHUX KPHUMi-
HAJIbHO-TIPABOBUX MOHSATH, II0 XapaKTEePU3YIOTh
«THYYKICTB» KPUMIHAIBHO-TIPAaBOBOI CHUCTEMH,
3aCTOCOBYIOTHCSI B paMKaxX BHOpPAHOTO CYIJICIO
BapilaHTa «3a» 1 «IPOTU» Ta BAXKO MIJAAI0ThCS
a00 B3araJi He IMIAI0THCS X04a O SKINCh YITKIA
BU3HAYEHOCTI i KOHKpETH3aIii®.

HesBaxkatoun Ha Te, 110 OJHIEIO 3 BUMOT J0
dbopMynIOBaHHS ~ TEPMIHOJOTIYHOTO  amapary
KPUMIHAJBHOTO 3aKOHOAABCTBA € HOro OJHO-
3HAYHICTh, BOAHOPA3 Ii€i BUMOTH HE 3aBXIU
JIOTpUMYIOThCs. CynepewnBiCTh MPOIeCy BUPO-
OJICHHS 3aKOHO/IaBYMX IPUITUCIB MOJISTAE B TOMY,
10 JKOJIHA CKJIaJHA Ii3HaBajbHA TMpoliema He
MOke OyTH PO3B’s3aHa 3a PaXyHOK PEmyKIIii,
CIIPOIIICHHS Ta cXemaru3allii AiiicHocTi. [Hake
OJTHO3HAYHICTH MOCTAHE 1/1€aJIOM, SIKOTO BHACIIi-

3 binenxo B.A. OmiHoYHI MOHATTS B aJMiHICTPaTHBHOMY

MpoIieci: MepeayMoBUA po3MaiTTs (GopMm ICHyBaHHS Ta poO3-
mupeHHs: cepu 3actocyBaHHA. Bichux 3anopizvkozo Hayi-
oHanvHo2o yHieepcumemy. Cepis FOpuduuni Hayku. 3amo-
pixokst : 3amopispkuid Ham. yH-T, 2011. Ne 1. C. 131-134;
Kocoruu B. OriHOYHI MOHATTS SIK JuKepeso 1 ¢popma mpasa.
Bicnux  Jlvgiscvkoco  yHisepcumemy. Cepis FOpuduuna.
JIbBiB : JIbBiBChKUI Hall. YH-T, 2004. Bumn. 40. C. 52-59.
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Berezhniuk Vladyslav

JIOK sIK 00’€KTUBHUX, TaK 1 Cy0’ €KTMBHUX NpH-
YUH BaXKKO Oy/I€ TOCATTH.

3 JIOT19HOTO OOKY, OI[IHOYHUM ITOHSATTSIM BJIacC-
THBa TICBHA HEBU3HAYEHICTh 1 HE3aBEPIICHICTh
3MICTy, a 3 IOPUJIUYHOTO — BOHH BIIKPHBAIOTH
MOKJIMBOCTI JUISL CYAJIIBCBKOTO PO3CYY, AAlOTh
3MOTy BpaxyBaTH OCOOJHMBOCTI KOXKHOI OKpe-
MoO1 MpaBoBoi cutryamii. MillHO 3aKpIMUBIINCH
y CHCTEMIi IMPABOBOTO PETYITFOBAHHS CYCITUIBHUX
BiJIHOCUH, OIIIHOYHI MOHSATTS HAJAIOTh TAKOMY
PETYIIOBaHHIO HEOOX1/IHY MOBHOTY ¥ THYYKICTb.

3MICT OIIIHOYHUX TOHATH 3HAYHOIO MIpPOIO
BH3HAYAETHCS CYIJICIO 3 ypaxyBaHHSIM OCOOIH-
BOCTEW KO)KHOI CIIPaBH, BUXOMSYH 31 CBO€I Tpa-
BOCBIZIOMOCTI, HTTEBOTO JIOCBiNY, 0a3yrOuuCh
Ha 3HaHHI IIpaBa Ta MPAKTHUIl HOTO 3aCTOCYBAaHHS.

O1iHOYHI MOHATTSA B1I0OPaKarOTh CaMy COIIi-
abHY 3HAYYIIICTh JIiH, TIO1H, IBUII O¢3 BKa3iBKH
Ha X (opManbHO BU3HAUEHI O3HAKH, YUM CTBO-
PIOIOTH CY/JII IEPETYMOBH IS iHAWBIAYaTbHOTO
TT1IX0TY JI0 TOCH1PKYBaHUX SIBHII. 3a3BUUal TaKi
TOHSTTS 3aKPITUTIOIOTHCSI B HOPMATHBHO-TIPABO-
BOMY aKTi 13 (OPMYJIIOBAaHHAM Ha KIITAIT «CYI
MOJKE...», «CyI Ma€ TPaBo...», «Cyd OOMEKye
npaBo (IPOJAOBKYE CTPOKH), SAKIIIO...», «3a HasIB-
HOCTI MOBKHUX NMPUYMH OpraH Mae IMpaso...».
IX IrpyHTOBHHMII aHai3 HepeKoHye, WO CYAas
HE Ma€ OJHO3HAYHOI BIANOBIAI HA IHUTAHHS,
SK 3aCTOCOBYBaTM Ty YW IHIIYy HOPMY IIpaBa.
Y TakoMy KOHTEKCTI ICHYBaHHS 3a3HAYEHUX
MOHATh HaJae cy0’ €KTaM IpPaBO3acTOCYBaHHS
MeBHY CBOOOJY, 1X BUKOPUCTAHHS CTAE MPOSBOM
JTUHAMI3My TpaBa, YMOBOI MPHUCTOCYBAHHS [0
CHTYyAIIi1 Ta JKUTTS, AKi MOCTIHHO 3MiHIOIOTHCS®.

Cnenudika  BUKOPUCTAHHS  OIIHOYHOTO
MOHSTTS TOJIATAE B TOMY, IO CY/IJIs, 3HAIOYH
PO HasiBHICTH HOTO B HOPMI, HE MparHe 3’scy-
BaTH Ui ceOe BCl MOMKIIMBI JKUTTEBI BHUIIAIKH,
sIKI O OXOIUTIOBAJIMCS ITUM IOHATTSIM. BiH Bum-
Hs€ (1 e UIKOM 3pO3yMiJI0) 3HAYHO MPOCTILIE:
CIOYAaTKy 3’5ICOBy€ KOHKDPETHI OOCTaBUHH,
a BXKe IMOTIM BHpIIye Ais cebe, Y MiAXOASTh
BOHHU IIiJI T€ POJOBE IMOHATTS, IO IO3HAYCHE

4 T'pomesuii FO.M. IIpoGnemu miBUICHHS ¢()EKTUBHOCTI

3aCTOCYBaHHS HOPM KPHMiHAJbHO-TIPOLECYaIEHOTO IIpaBa.
VYuisepcumemcoki nayrosi sanucxu. XmenbHuubkuid, 2008.
Ne 3 (27). C. 279.
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OLIIHOYHOI Kareropier’. SIKk mpuKiIan KilbKic-
HOTO OLIIHOYHOTO TOHATTS, IO IMO3HAueHEe 3a
JIOTIOMOTOI0  aOCTPaKTHUX 3aKOHOAABYMX (op-
MYJIIOBaHb 1 HAllOBHIOETHCS KOHKPETHUM 3Mic-
TOM Y TOPSJIKY CYIOBOTO TIyMaueHHS, MOXKHA
Ha3BaTh OOCTaBUHY, IO OOTSHKYE MOKapaHHS,
«TsoKKl Hacmigkm» (m. 5 4. 1 cr. ct. 67 Kpuwmi-
HAJIBHOTO KOJEKCY Ykpainu). Y mpoteci peari-
3amii TPUHIMITY 1HAWBIMyami3alii ToKapaHHsS
y pa3i foro npu3Ha4eHHs MpoliieMa pO3yMIiHHS
CYZIOM 3MICTy MOHSATTS «TSKKI HACIIIKI» MTPOEK-
TY€ThCS Yepe3 AUCKPELiHY TOCTAHOBKY TaKUX
MUTaHb: TMO-TIEpIIe, OXOIUTIOETHCS BKAa3aHUMHU
HAaCJIKaMU 3amoJisTHHS JniIe (Pi3udHOT IITKOAN
JIOAWHI YW TaKOX IIKOIW 1HIIOTO XapakTepy;
MO-JIpyTe, YU OXOIUTFOETHCSI BKa3aHWUMH HaCIIi[I-
KaMU TaKu# MposiB (Hi3MYHOT IIKOIH JIFOJUHI, SK
CMEPTh; MO-TPETE, SIKi KOHKPETHI MPOSBU IIKOAH
iHImoro xapaktepy (okpiM 3aBmaHHs ¢i3uy-
HO1 IIKOIW JIFOJMHI) CTAHOBJATH 3MICT I[HOTO
MOHSTTA. Y KO)KHOMY BUTIQJIKY CY/I [IOBUHEH TITYy-
MaUUTH TOHSTTS «TSHKKI HACTIAKWY 3 ypaxyBaH-
HSM 00’€KTa TOTO YH IHIIOTO 3JI0YMHY Ta METH
OPUMHATTS  TEBHUX
3a00pOH.

OpmHak JOKTpHUHA MTPaBO3aCTOCOBHOTO CYy0 €K-
THUBI3MY TaKa, 1[0 Ma€ K BIATaHUX MPUOIYHUKIB,

KPUMiHaJIbHO-TIPAaBOBUX

TaK 1 CyBOpuX onoHeHTiB. Tak, AKIIo mpeacTas-
HUKHU KOHIICTIIIIH «BITLHOTO MPaBO3HAXOIKEHHS
HATOJISITalTy Ha 3aCTOCYBaHHI CYIISIMU TBOPUYHUX
MOKJIMBOCTEH MiJl Yac BHUPIIMICHHS MPAKTHYHUX
MMTaHb 3 ONIAy Ha TOTpPeOW 3abe3nedeHHs
CIIPABEUTMBOTO BUPIMICHHS KOXHOI CIIpaBH,
3aCTOCYBaHHS 1HIUBIAYaJIbHOTO MiIXOAY Y pasi
BpaxyBaHHS i 0COOJIMBOCTEH, TO, Ha IyMKY
MOCJIJOBHUKIB HOPMAaTUBHOTO BUEHHS, MPUOIY-
HUKIB JoTMaTU3My i aedopMmaiizmy sk 6a30Boi
MeTOAOJIOr1l y npodeciiiHiil IisIbHOCTI CyII,
TakKa TO3HIIisI TTOPO/KY€E BHHUKHEHHS TIPABOBOT
CYIIEPEYHOCTI, CyTh SKOi IOJIsATae B TOMY, IO,
3 0MHOTO OOKY, CBOOO/AA CYAIBCHKOTO PO3CYILY
HeoOXiHa W MOTPiOHA I pO3MIALY Hemepe-
OaueHUX y 3aKOHI BUNAJKIB Ta IMOMIIYKYy CIpa-

5 A6ymenxo JI.b. Cyne6Hoe ycMOTpeHHE B TPaKIaHCKOM

u apbuTtpaxkHom nporecce : MoHorpadus. Mocksa : Hopma,
2002. C. 66.
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BE/UIMBHX pIlIeHb, a 3 1HIIOTO — Yepe3 Te, IO
00’ €KTUBHOTO, BCIMa BU3HAHOTO KPUTEPIIO CIIpa-
BE/UIMBOCTI HE ICHY€, BUHHUKAE IMOOOIOBAHHS
CTBOpPEHHSI TMOBHOI U OE3KOHTPOJIbHOI CYyIiB-
chKoi cBaBoii. Tak, i3 Pi3KOI0 KPUTHKOIO CYyIO-
Boi nuckpenii BuctynaB A.b. CaxapoB. YueHwuii
3 METOI0 OOIPYHTYBAaHHS CBO€] MO3UIIIT HABOMB
Taki apryMeHTH: MO-Teplie, TeHACHIs A0 po3-
IIUPEHHS CYAIIBCHKOTO PO3CYAy y pa3i mpu3Ha-
YeHHsl TMOKapaHHs HE BIJNOBiNA€ 1CTOPUYHIN
MEPCIEKTHBI MOCTYIIOBOTO CKOPOYSHHS 37I0YHH-
HOCTI Ta 3BY)KEHHsSI c(epu 3aCTOCYBaHHS KpH-
MiHanbHOI penpecii. Tomy, BBakaB HayKOBELb,
KpUMiHaJbHE 3aKOHOJIABCTBO Ma€ WTHU ILISIXOM
HE PO3LIMPEHHS, a 3BY>KEHHS CY//1IBCHKOrO poO3-
Cy[y, TIO3asK TIUIBKM TaK MOYKHa 3a0e3MeunTH
3aCTOCYBaHHS KpUMiHAJIBHOI penpecii, 3aMiny il
iHIIMMHA (POpMaMU BILUTMBY Ha MPABOMOPYIITHHUKA.

[To-mpyre, Ha IyMKy aBTOpa, PO3IIMPEHHS
CYIIIBCBKOTO PO3CYIly CYNEpEeUYHTh TAKOXK Hail-
OUTbLI Ba)KJIMBOMY TNPUHIUINY KPUMIHAJIbHOL
TIOJIITUKH, OCKUTBKH HEMUHYYE MTOCITA0IIOE aBTO-
pUTET 3aKOHY W BOJHOYAC aBTOPHUTET CaMOTO
CYIIIBCHKOTO pIIllIEHHS, TOJIOBHOIO OCHOBOIO
SKOTO € 3aKOH. | HapelTi, Mo-TpeTe, MIMPOKUIN
MPOCTIP CYAIBCHKOTO PO3CYAy Y pasi mpH3Ha-
YEeHHsI TIOKApPaHHA, 3 TOYKH 30py 3aKOHOAABYOl
TEXHIKH, € HACIIIKOM HEYITKOCTI BU3HAUYECHHS
O3HAK CKJIAJIIB 37I0YMHIB. 3 YTOUYHEHHSM CKJIA/IiB,
nornubneHHsIM audepeHIiaii npocTux, KBai-
(hiKOBaHUX 1 «IPUBIICHOBAHUXY» 1X BHUJIIB HEMH-
Hy4€ 3BYXKYIOThCSI MEXI1 CaHKIIIN, a OT)KE, 3BYKY-
€THCS 1 CYTIBChKHI po3cyn’.

AKTyali3yloud  BHINE3TaJaHi  MPOMO3HIIIL
1010 HEIOLUIBHOCTI BU3HAHHS AMCKPEIiHUX
MOBHOBAXKEHb CYyIy, IX TIMOTeTHUYHOI Hebe3-
MEeKH y CHPSMYBaHHI TPUHHATTS CBaBUIBHUX
y MeXax CyIOBOIO pO3Cyay pillleHb, HaBeIEHI
moOOIOBaHHs, HAa HAITy TYMKY, HE MOKHa abco-
JTIOTU3YBAaTH 3 HHU3KH MipKyBaHb. [IpoTUBHU-
KaMU BU3HAHHS CBOOOIU CY/IIBCHKOTO PO3CYIy
HE BpAaxOBYEThCS TOHM (DakT, IO 0 CBaBULIA
MIPU3BOJUTH TUIBKK HeoOMexeHa cBoOona. CBo-

¢ CaxapoB A.b. IlepcriekTrBa pa3BUTHS COBETCKOTO YTO-

noHoro mpasa. Cosemckoe eocyoapcmeo u npago. 1983.
Ne7.C.81.
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Ooma cyi B mpoiieci Horo IisibHOCTI TOBUHHA
Matn Mexi. [liITpuMyrO4M Teopild BUIBHOTO
CYIIIBCHKOTO MEPEKOHAHHS, IPU LIbOMY IPOIIO-
HYIOYM 1 PI3HI HUIAXH PO3YMHOTO OOMEXKEHHS
cynaiBcekoro poscyny, C.1. JleMeHTheB pe30HHO
3ayBa)KyBaB: «IIOJAJIbIIE BJOCKOHAJICHHS CHC-
TEMH KpUMiHAJIbHO-IIPABOBUX 3aC00iB 60OPOTHOU
31 3/I0YMHHICTIO Tpeba BOauaTu B YTOYHEHHI
MEX CYIIIBCBKOTO po3cyay, (hOpMyBaHHI YMOB,
AK1 MepelKoKaid O MepeTBOPEHHIO PIllIeHHS,
BUHECEHOTO Ha pO3CYH, Ha CBaBUIbHE CyO’ €K-
TUBHE pILICHHS»'. YHACIIIOK BUKIJIAAY BHIIC-
3raJlaHol PUTOPUKHU Cy4yacHI MPaBOBi JIOKTPUHA
Ta MpaKTHUKa 3MYIIICeHI JaTH MPaBWIbHI BiAMOBIA1
Ha HU3KY 3alIUTaHb, a caMe: SIK BUBHAUUTU MEXI
CYAJIIBCBKOTO PO3CYAy, 1100 YHUKHYTH CYJJIiB-
cpKoi cBaBouti? 11lo Moske OyTH rapaHTi€ro MPOTH
BUHUKHEHHS OCTaHHBOI? SIK OKpECIUTH KOJIO
TUX TUTaHb, KOJM CyAns B3araii (opmaibHO
1mo30aBiIeHU po3cymy?

B ropuanuniil mitepatypi TpaauiiiiHa MO3U-
ITis1, 3TIAHO 3 SIKOK MEXI CYIIIBCHKOTO PO3CYILY
MalOTh OyTH YiITKUMH, )KOPCTKO BCTAHOBICHHUMH
paMKaMu BHOOpPY, BUMTH 3a sIKi CyIds HE Mae
npaBa, abKM He MOPYIIyBaTH 3aKOHOAABCTBO.

[TutanHss onTuUMizaIlli MEX TaKOro PO3CYydy
HaOyBae 0COOIMBOT Baru y 3B’A3Ky 3 TUM, 11100,
3 OHOTO OOKY, KBamipikoBaHUH Ta JOOPOCOBIC-
HUU CynJsi MaB SIKOMOTa LIUPIIT MOMKJIHBOCTI
1010 MaKCHMaJbHOTO BpaxyBaHHs OOCTaBUH
KOHKPETHOI CIpaBH, a 3 IHIIOTO — HEKBaidi-
KOBaHUHW YW HEITOOPOCOBICHUM CyI/s HE MIr OU
HEHAJICXKHO pealli30ByBaTH PO3Cyl ad0 3JI0BKU-
BaTU HAJIAHUM HOMYy IpaBoM. BogHouac y npomy
pa3i HaWOUIBII CKIQJHUM 3AJHUIIAETHCS I
OJTHE MUTAHHS — MUTAHHS MPO Te, B SKUU CIO-
ci0 CcyO’eKT mMpu3HAYEHHS TOKapaHHS MYCHUTh
poOuUTH CBIii BUOIp Y paMKax, 1110 BCTaHOBIIIOIOTh
MEX1 TOJISI HOTO CYILTIBCHKOTO PO3CYIY.

BBaxcaemo, 1110 32 yMOBH BiJICyTHOCTI YiTKOTO
BU3HAUEHHSI MEX1 CYITIBCHKOTO PO3CY/1y TOBUHHI
OKPECIIIOBATHUCS 11 YaC BUPIIICHHS] KOHKPETHOT
CIIPaBH, PO3CTYIATHCS Mepes MOCTIHHOIO Here-

7 Ilementhes C.HM. Jlumenue CcBOOOIBI:

[PABOBBIC M HCIPABUTEILHO-TPYIOBBIC ACIEKTHI :
¢is. PoctoB : Pocrosekuii yH-1, 1981. C. 134.

YTOJIOBHO-
MOHOTpa-
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pendauyBaHICTIO KUTTS, YHIKAIbHICTIO KOXKHOT
KUTTEBOT cuTyamii. Ocrtatoune GopmyBaHHS
JTUCKPEIITHOTO CYIOBOTO PIIICHHS 3aJIeKHTh
BiJl Oararbox (hpakTOpiB: KOHKPETHUX OOCTaBHH
KpUMIHAJIBHOI CTIpaBH, a0CTPAKTHOTO XapaKTepy
HOpPMHM, SIKa PEryJlo€ KpUMiHAJIbHI MpaBOBiJ-
HOCHHHU, PIBHA MIJTOTOBKH MaTepiaiiB CIpPaBH,
MOBEJIHKK CTOPiH 1 mpodecioHanizMy iXHiX
npenctaBHukiB. OpHak nuine 1HAUBITyajdbHA
IIpaBOBa CB1JIOMICTb Cy/Jil IOBUHHA OyTH OCTaH-
HBOIO THCTAHIIIEIO JUIsl YXBaJICHHS CIIPaBeINBUX
BHPOKIB.

OCHOBHUM €JI€MEHTOM IIPaBOCBIJOMOCTI CY/I-
JIiB € pO3yMiHHSI HEOOXITHOCTI IMTOBHOTO, BCeO1U-
HOIO ¥ 00’€KTUBHOTO JOCIIIKEHHS, BUBYCHHS
Ta OIL[IHKa MaTepiajiiB ClpaBu Ta 0COOU BUHHOTO,
00OB’SI3Ky MPU3HAYUTU CHpPABEUIMBE IOKa-
paHHS, a TaKOX YCBIJOMJICHHSI CBO€EI BIJIMOBI-
JanbHOCTI. BucTtynaoun nmpeacTaBHUKOM BIIajIH,
CyIIs, BUHOCSIYM BHUPOK 1 BU3HAYAIOUU Mipy
MOKAapaHHs, MOBHHEH KEpyBaTUCS HacamIiepen
MIPAaBOBUMH 17IeIMU Ta 3HAHHSMHU, CBOIM mpode-
CITHMM J0CBiJIOM, SIKHH1 1 Ta€ 3MOTY CPOPMYJIIO-
BaTH CYJJIBChbKE MEPEKOHAHHSI CTOCOBHO KOH-
KPETHOT KPUMIHAJIBHOT CITPABH.

BucHoBku

TakuMm unMHOM, y Mexkax aHalizy MpodiaeMu
JMCKPELIHUX TOBHOBAXEHb CyIy B KOHTEKCTI
peanizamii NPUHLOUIY 1HAWBiAYyami3amii mMoKa-
paHHS y pa3l HOTo MPU3HAYCHHS JOIUIBHO OpaTu
32 OCHOBY ICTUHHICTH Ta MPEIOIHUIIATBHICTb TOTO
(dakTy, MO TPOIECH, TiSHHS, SKI HAIOBHIOIOTH
JHMCHICTh, XapaKTEepU3yIOThCSI 3HAYHOIO Bapia-
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TUBHICTIO, TIOCTIHOIO 3MIHHICTIO (3yMOBIIE-
HOIO COIJIbHUMH, KYJIBTYPHUMH, MOJITHYHUMH
Ta IHIIUMH YUHHUKaMH), MOIU]IKaIli€o cra-
pHUX 1 TIOSIBOIO HOBUX IXHIX ()OpM, a TaKOX OCO-
OJMBOCTSIMM KOXKHOI 3 HUX. YCE€ LI€ CTOCYETbCS
1 TUX TPOLIECiB, KOTP1 MJUIATal0Th KPUMiHAIIBHO-
MPaBOBOMY perymoBaHHIO. Tomy miopasy obcra-
BUHHM KPUMIHAJIBHOI CIPAaBU BUMAraroTh OI[IHKH
B IHIUBITyaJbHUX MEXKax KpHMiHami3amii abo
JeKpUMIHANI3aLli 11Hb. Y KpUMIHAJIBLHOMY MpaBi
VYKpainu akTyanizaiis npoOieMH Cy1oBO1 AUCKpe-
1111 OOTPYHTOBY€ETHCS HE OTHUM YHHHHUKOM:

no-Tepie, CHOPUSHHIM IiJBUIICHHIO e(eK-
TUBHOCTI  KPHUMIHAJbHO-MIPABOBOTO  PETYJIIO-
BaHHS Ta MIJIBUILIEHHAM MMHUTOMOI Baru OI[IHOY-
HUX HOPM;

MO-Jpyre, CYAIIBCBKHM pO3Cyl BHCTyHae
e(eKTUBHUM 3acO00M pO3B’s3aHHS MPOOIEMH
BUMIPIOBAHHS 3aJIKHOCTI MiX CYCIUIBHOIO
HEeOe3MeKOI0 3JI0YHHY, XapaKTEPHUCTUKOI0 0COOH
BUHHOTO Ta CyBOPICTIO IOKapaHHS B MeEXax
3aCTOCYBAaHHS CHUCTEMHOIO I 1HAMBIIYaJIbHOTO
MiIXOMIB O KOXKHOTO BHUMAAKY TMPU3HAYCHHS
nokapanHs. s moBHOT ¢opmarizamii HOpMma-
TUBHUX CHCTEM, JI0 SKHX HAJECKUTh 1 CUCTEMa
NpU3HAUYEHHS TOKapaHHs, HasBHI CyTTEBI mepe-
mkonu. Ilix yac ¢opmystoBaHHS CaHKIIT Kpu-
MiHQJIBHO-TIPABOBOI HOPMU HE 3aBXKIU MOXK-
JIMBO BpaxyBaTH BCE PO3MAITTS 1HAMBIIYyaJbHUX
O3HAK 3JIOUYMHY, XapaKTEPUCTHK 0COOW BUHHOTO
il KOHKpETHUX OOCTaBUH BUMHEHHS 3JI0YMHHOTO
JisiHHA. Y Takid cuTyalil HaJaHHSA Cydy MOX-
JUBOCTI 3[IACHIOBATH 1HIMBITyali3allil0 IMOKa-
paHHs Ha OCHOBI CY/IOBOI JIMCKPEIIii Bce OlbIIe
HaOyBa€ MPaKTUYHOT TOILTBHOCTI.
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In the current conditions of transformation of the financial system of Ukraine in the context
of the strategy of liberalization of banking and financial markets of Ukraine significantly increases
the need to adjust approaches to the process of regulation and supervision of public financial activities
of financial institutions that are subject to legal regulation. This is due to several reasons, which are
more objective economic and legal nature, as the financial market — the market in which the financial
institutions actually operate, over the past 5-10 years has shown not only growth and diversification
of financial activities, but also a significant reduction in the number of banking institutions in the first
place, which led to negative consequences both for the financial system as a whole and to a reduction
in the level of confidence of bank depositors and other investors in the financial market. In general,
the system of legal regulation of financial institutions proved to be ineffective, as it had only post-
crisis tools for financial market management, but this system did not fulfil the prevailing strategic
and control role. One of the reasons for this, in our opinion, was the low quality of public financial
activities of financial institutions in the financial market of Ukraine. The dualistic approach to
understanding the public financial activities of financial institutions as an object of legal regulation
allowed to define this legal category as a system of financial relations that arise between a financial
institution as a provider of financial and other related financial transactions, legal entities, individuals
and the state as initiators of financial transactions on the accumulation, distribution, redistribution
and use of financial resources, which naturally determines the relevant flows of information and risks,
for profit and on the basis of specific financial regulation and control. Within the framework
of the allocated tools for regulating the public financial activities of financial institutions as an object
of legal regulation by the state, legal norms are used (strategic tools for regulating the financial sector
by the state, due to the nature of public finances); communication and operational-technical norms
of regulation (forms of documents, reporting, forms of communication in the implementation of legal
relations in the public financial plane); accounting and legal norms (which are auxiliary regulatory
tools and provide for the procedure of recording information on individual financial transactions,
taking into account this information to assess the financial condition of the financial institution
and analysis of compliance with financial stability standards by market participants).

IIy6aiuna ¢inancoBa AisyibHICTH (PiIHAHCOBUX YCTAHOB YKPAiHU

bepnauvkuit Iean Bikmopoeuu

acnipanm Kageopu Ginancoo2o npasa

Inemumymy npasa

Kuiscvroeo nayionanvnozo ynisepcumemy imeni Tapaca [lleguenka

Beryn 3amii  crparerii miOepamizaiii  GaHKIBCHKOTO

Ta (PIHAHCOBOIO PHMHKIB YKpaiHM 3HAYHO 3pO-

VY cywyacHux ymoBax TpaHcdopmanii ¢iHaH- cTae morpeda B KOPUTYBaHHI IMIXOMIB J0 TPO-
COBOI cHUCTeMM VYKpaiHM B KOHTEKCTI peajli- Iecy peryjioBaHHS Ta HADIALy 3a MyONIiYHOIO
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(1HAHCOBOIO IISUTBHICTIO (DIHAHCOBUX YCTAHOB,
SK1 BHCTYIAIOTh 00’€KTOM TIPABOBOTO PETYIIO-
BaHHA. lle 3yMoBieHEe KiTbKOMa MPUYMHAMH,
110 OLIBIIOK MIPOI0 MarOTh 00’ €KTUBHY €KOHO-
MIYHY Ta MPaBOBY MPUPOAY, OCKLIbKH (hiHAHCO-
BHI PUHOK — PUHOK, Ha SIKOMY BJlacHE 1 (yHK-
LIOHYIOTh (DIHAHCOBI YCTAHOBH, IO MPOTATOM
octaHHiX 5-10 pOKIB JI€MOHCTPYBaB HE JIUIIEC
3pocTaHHsl Ta JuBepcudikanito (inancoBoi
TISTTBHOCTI, ajieé ¥ BiJI3HAYMBCS 3HAUHUM CKOPO-
YEHHSIM YHCENIBbHOCTI Hacammepea O0aHKIBCHKHUX
YCTaHOB, IO MPU3BEJO /0 HETaTHBHUX HACIiJ-
KiB sIK a7s (piHAHCOBOI CHCTEMHM 3arajioMm, Tak
1 10 CKOPOYECHHS PIBHS JOBIPH BKJIQJIHHUKIB OaH-
KiB Ta IHIIMX 1HBECTOPIB (DiIHAHCOBOTO PHHKY.
3arajom jke, cucTeMa IpaBOBOTO PEryIIOBAHHS
JisUTBHOCTI  (DIHAHCOBMX YCTAQHOB BHSIBHJIACS
Hee(EKTUBHOI, OCKUIBKH MaJia JIMIIE TMOCTKPHU-
30BUIl IHCTpyMEHTapiil ympaBiiHHA (iHAHCO-
BUM PHHKOM, NPOTE MPEBAIIOIOYY CTpPATEriuHy
1 KOHTPOJIBHY pOJIi Taka cCHCTEMa HE BHKOHAJA.
OpHi€r0 3 MPUYMH IBOTO TAKOXK, HA HALLY TYMKY,
OyI1a HU3bKa SKICTh MyOniuHOi (piHaHCOBOT AisITb-
HOCTI (pIHAHCOBHUX YCTAaHOB Ha (HIHAHCOBOMY
pHuHKY YKpainu'.

Meta cTarTi — IOCTIPKSHHS TTPaBOBOI CyT-
HOCTI Ta MPUPOIH IMyOniyHO1 (hiHAHCOBOI AisTb-
HOCTI (piHAHCOBUX YCTAaHOB YKpaiHU SK Bax-
JMBOTO HampsMy (QyHKIIOHYBaHHS (hiHaHCOBOT
CHCTEMH.

BuxJian ocHOBHOTO Marepianay

ExonoMmiuHa 1 mpaBoBa CYTHICTh IyOJIIYHOI
JsUTbHOCTI (piHAHCOBUX YCTaHOB Y KOHTEKCTI
iX po3yMiHHS Yepe3 00’ €KT MPaBOBOTO PETYIIO-
BaHHS IIOBUHHA JATH BIANOBIAbL HA 3alUTAHHS
11010 BUAUICHHS] BUBHAYEHOTO Koyia (PiHAHCOBUX
BIIHOCUH, $IKI BHHHKAIOTh MK ()IHAHCOBUMH
yCTAaHOBAaMH Ta IHIIUMH y4acHUKaMu (hiHAHCO-
BOTO PHMHKY, MAlOTh €JMHY CHCTEMY peajizaril
Ta BIUIMBAIOTh HA CTAOLIBHICTD (PIHAHCOBUX BiJI-
HOCHH Y JIepKaBi.

! Harpe6enpuwmii B.I1. ®inancose mpaBo Ykpainu. 3araibHa

YacTHHA : HaB4yalbHUN mociOHuK. Cymu : YHIBEepCHTETChKA
knwura, 2004. 320 c.
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Cnig BiA3HAUWTH, MO (iHAHCOBA isIb-
HICTh, HA BIJIMIHY BIiJl HHU3KH IHIIUX BHJIIB
IiSTBHOCTI B TOCHOAAPCHhKO-(iHAHCOBOMY
peryialoBaHHI, Ma€ CBOi OCOOJHMBOCTI, IO
OpsMO Ta OMOCEPEIKOBAHO BIUIMBAIOTH Ha
BCIX Y4YaCHHUKIB (iHAHCOBUX BIJHOCHH Ha
(diHaHCOBOMY PHHKY.

PosmistHeMo  nmyanism  cyTHOCTI TyOJivHOT
¢dinaHCOBOI AiSIBHOCTI (DIHAHCOBUX YCTAHOB
SK 00’€KTa TPaBOBOIO PETyJIOBaHHS B Halll-
OoHaNnbHIA (iHaHCOBIM cucremi Ykpainu. Ha
aymky J[.O. BimiHCBKOT0?, B HAI[iOHAJLHOMY
3aKOHO/ABCTBI AaKTyaJbHUM € BIIPOBAKCHHS
TepMiHa «IyOJsiyHa (piHAHCOBa cucTeMa YKpa-
iHMY», 1O AACTh 3MOTY OpPraHIYHO 3a0€3MeYUTH
po3riisia  myOniuyHOi  (IHAHCOBOI  AISTIBHOCTI
(iHAHCOBHX YCTaHOB fAK OO0’€KTa MPABOBOTO
peryJtoBaHHS B KOHTEKCTI PO3MISAY IyOsid-
HOi (iHAHCOBOI cHUCTEMHU 3arajoM. 3a HaBe-
JEHUMH B TIpalli bOTO aBTOpPA IMOJIOKEHHSIMHU
Taka HEOOXIiJHICTh 3yMOBJICHA HacaMIlepela K
JTUHAMIYHAM PO3BUTKOM (DIHAHCOBOTO PHHKY
3arajiom, TaK i 3MiHOIO Jiep»aBu B 0co0i OKpe-
MUX (IHAHCOBUX PETYIATOPIB HA (PIHAHCOBOMY
PUHKY 30KpeMa, OCKUIbKY myOmiuHa (piHaHcoBa
TIsUTBHICTh (DIHAHCOBUX YCTAHOB BUCTYIIA€ HE
3arajbHUM, a CHeHU(PIYHUM 00’€KTOM MpaBo-
BOro (iHAaHCOBOTO pEryJlOBaHHS, KOHTPOJIIO
ta Harsaay. CkIagHicTh, 0araToBEKTOPHICTH,
CTPYKTYpHI 0COOJMBOCTI (piHAHCOBOI CHUCTEMH
opu 1bOMY TepeadadyaroTh AuBepcUQiKaLIiio
IHCTPYMEHTApil0  IPaBOBOTO  PETYJIIOBAaHHSI
(biHAHCOBHX YCTaHOB SIK 00’€KTIB MPABOBOTO
peryatoBaHHs, OCKIIbKU crnenudika peanizamii
(1HAHCOBHX YCTAaHOB Ha KPEIUTHOMY, CTPaXo-
BOMY Ta Halpukiaj JiomOapaHoMmy uu (akro-
PUHTOBOMY PHHKaxX MAa€ BJIACHI OCOOIMBOCTI,
BijiocoOJIeHE KOJIO YYaCHHUKIB BIJIHOCHH, pery-
JIOBAaHHS Ta TMpPaBOBY NPUPOAY peaizarii

2 biniucekuii J1.0. TIpo nouinbHICTh BU3HAYEHHS B 3aKOHO-

JIABCTBI MOHATTS «ITyOniyHa (piHAHCOBA CHCTeMa YKpalHI».
Bicnux Yepniseyvkoco paxynememy Hayionanohozco yhi-
sepcumemy «Odecvka opuouuna axademisy. 2016. Bum. 2.
C. 43-50.

binincekuit J1.0. TIpo MOUiNIBHICT BU3HAYCHHS B 3aKOHO-
JTABCTBI TOHATTS «IyOiivyHa (iHaHCOBA cucTeMa YKpaiHm.
Hayxoeuil gicnux /[ninponempo8cvkoeo depoicagnozo yHisep-
cumemy eHympiwiHix cnpas. 2016. Ne 1. C. 162—-166.
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¢inancoBux mociayr. OcoOnuBy yBary TaKoX
el aBTOp MPUAUILE MPOLEAYPHOMY MiJIXO1y
CTOCOBHO Teopii (piHAHCOBO-TIPABOBOTO pery-
JIOBaHHS MyONiyHOI (PIHAHCOBOI JISUIBHOCTI
(iHaHCOBUX yCTaHOB YKpaiHHU, OCKIIBKH aBTO-
POM IPOIIOHY€ETHCS Oa3yBaTH MPOLECH PETYIIIO-
BaHHS (piHAHCOBOI'O PUHKY 3a TaKUX YMOB Ha
OCHOBI (DIHAHCOBUX KaTayi3aTopiB 1 MEXaH13MIB
MPOLEAYPHOTO PETYIIOBaHHS PYXy Ta BHKO-
pUCTaHHS MyOMiYHUX (IHAHCOBUX PECYPCIB.
Takuii migxig, Ha Hamy OyMKYy, Mae 00’€k-
TUBHY IIPAaBOBY MPHUPOLY, IPOTE AELIO 3BYXKYE
CUCTEMY MPAaBOBMX BIJIHOCHUH yYaCHMKIB (piHaH-
COBOT'0 PHMHKY B paMKax peaiizarii (hiHaHCOBUX
MOCJIYT 3 ypaxyBaHHSM CHEIU(IKU MPOAYKTIB
y pi3HUX CerMeHTax (piHaHCOBUX yCTaHOB. [Ipu
IbOMY, 0€3yYMOBHO, TIO3UTHBHOI OLIIHKH 3aCIy-
rOBY€ HaMaraHHs aBTOpPA MOEJHATH PO3YyMiHHS
myOniuHOo1 (iHAHCOBOI JiSIBHOCTI (PIHAHCOBUX
ycTaHoB y (opMi (iHAHCOBOI CHCTEMHU dYepe3
OpraHi3amiiHO-IPaBOBUN Ta IHCTUTYIIHHUM
MeXaHi3Mu (IHAHCOBOTO PETYJIIOBAHHS JepiKa-
BOIO PUHKY (DIHAHCOBUX MOCIYT.

3 ommsy Ha NpPEeBaNOYy poiib OaHKiB-
CBKOTO CEKTOPY B HaIllOHAJbHIN (iHAHCOBIH
cuctemi YKpaiHM 3 ypaxyBaHHSIM 1CTOPHUYHUX
aCTeKTIiB PO3BHUTKY ITyOJNi4HOi OaHKIBCHKOI
nisutbHOCTI H.M. Paguenko® posrisgae ¢inaH-
coBy myOsiuHy 3BITHICTH SIK JKepesao iHQop-
Manii s y4aCHUKIB PUHKY Ta OCHOBY JUIs
Jep>KaBHOTO (PIHAHCOBOTO PETYIIOBAHHS I[LOTO
cekropy. [lum aBTOpOM 3pOOIEHO ICTOPUUHHMIA
OMNIsJ] TpOIleCYy BIPOBA/PKEHHS (hiHAHCOBOL
3BITHOCTI (piIHAHCOBUMH yCTaHOBaMH SK JIXKe-
pena TpaHCHapeHTHOI iHdopmalii s Tpu-
WHATTA peJNIeBaHTHUX YIPaBIIHCHKUX pIIIECHb
iHiIiaTopamMu (piHAHCOBUX ONepaliidl CTOCOBHO
BUOOpYy Ti€i uM iHIIOI (PIHAHCOBOI YCTAaHOBH
JUIsl TIPOBEJICHHSI TOTPiOHUX (hIHAHCOBUX OTIe-
pauiid. [To3uTuBHOI yBarm 3aciayroBye OILIIHKa
aBTOPOM BaXXJIMBOCTI BHKOpHUCTaHHs (piHAHCO-
BOT 3BITHOCTI fIK JpKepena iHopmamii 1 iHi-
miaropa (piHaHCOBOI AISIBLHOCTI Ta IEPIKaBHOTO

3 Pamuenxko H.M. dinancosa myGiidHa 3BiTHICTE KpEInT-

HHX YCTaHOB SIK [DKEPEIIO 3 ICTOPIii BUBYCHHS KPEIUTHOI CHC-
temu Ykpaiuu (1850-1917). lines: Haykosuti ichuk. 2017.
Bum. 118. C. 34-36.
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(biHaHCOBOTO peryasTopa, BoJHo4Yac GpiHaHCOBA
3BITHICTh € (OPMOIO JepKaBHOTO (piHAHCO-
BOTO KOHTPOJIIO, PETYIIOBAaHHS Ta yNpaBIiHHS,
OCKUJIBKH J1a€ 3MOTY 3pOOUTH pe3yabTaTH Aisiib-
HOCTI ()IHAHCOBUX YCTAHOB BIIKPUTHUMHU IS
1HBECTOPIB Ha (PIHAHCOBOMY PUHKY.

Ha nymky T.B. lllonkoBoi*, my6miuny ¢iHaH-
COBY JISUTBHICTH (PIHAHCOBUX YCTAHOB SIK
00’€KTa MPaBOBOTO PEryJIIOBAHHS IEPI 33 BCE
CHiA MOB’A3yBAaTU 3 IHCTPYMEHTapieMm, TOOTO
MEXaHI3MOM JIep>KaBHOTO (PIHAHCOBOTO pery-
moBaHHA. ToMy Taky IisJIBHICT BOHA TPAKTYE
SK CYKyNHICTb HOPM, IPOILENYyp Ta MEXaHI3MiB
aJAMIHICTPAaTUBHOTO  PETYJIOBaHHSA MpoLecy
HaJlaHHSA (IHAHCOBUX MOCHYT iX iHIIIaTopaM 3i
CTOPOHU CIIELIaJIbHO JIIIIEH30BaHUX YYAaCHUKIB
pUHKY — (iHaHCOBHX ycTaHOB. Takwii mimxif
HOCHUTH OIJbII aaMiHICTPaTUBHUNA XapakTep
Ta XapaKTepu3ye JepkaBy sK cy0’ekra aep-
’KaBHOTO (PIHAHCOBOTO PETYIIOBAaHHS O1IBIIOIO
MIpOI0 31 CTOPOHH (PIHAHCOBOTO KOHTpOJEpa
Ta Hanimada. BomHouac cywacHi ¢iHaHCOBI
BiJTHOCHHHM, Ha HAIly TyMKY, MatoTh OiIbI1I J1i0e-
paJIbHUM, BUIBHHM, 6araToCTpyKTypHUN Xapak-
Tep, M0 BUMarae BiJ (IHAHCOBUX YCTAHOB SIK
npoBaiiiepiB (IHAHCOBOTO PUHKY aHAJIOTTUYHUX
MIIX0AIB y mpoleci 3a0e3nedyeHHs TpaHcha-
peHTHOCTI iH(opMalii cTocoBHO (hopMyBaHHS
Ta BUKOPUCTAHHA MyOIIYHUX (iHAHCOBHX MOTO-
KiB Ta pecypciB.

{11 po3yMiHHS CyTHOCTI 1€ PiHIIIT «ITyOIiaHa
¢dbiHaHCOBa MIsJIBHICTH (DIHAHCOBHX YCTAaHOBY,
Ha HAIly TyMKY, JOLIJTbHO BUKOPUCTATH CHHEP-
TeTUYHMH IT1IX1J Ha OCHOBI IIO€{HAHHS METO/IB
HAyKOBOI 1HAYKIIT Ta aexykuii. [lepmr 3a Bce, 3a
BHU3HAUCHHSIM O1JIBIIIOCTI HAYKOBIIIB, I/ MyOiy-
HOI0 (DIHAHCOBOKO MISUTHHICTIO JOILUIBHO PO3Y-
MITH CYKYIHICTh (PIHAHCOBUX BIJIHOCHH II€B-
HOTO Cy0’€KTa, SIKi OMOCEPEAKOBYIOTh MPOIECH
yOpaBIiHHSA, TOOTO (OPMYBaHHSA, PO3MOILLY,
MEepPepo3NOAiTy Ta BUKOPUCTAHHS (DIHAHCOBUX
pecypciB y pi3Hi Buau (oHIIB (LIEHTpamizo-
BaHI Ta JCHEHTpali30BaHl (iHAHCOBI (OHIM)

4 Ilonkosa T.b. IIpaBoBi 0cHOBH TyOmiYHUX (HOH/IIB Opra-

HIiB MICIIEBOTO CaMOBPSIIYBaHHS @ JUC. KaHJ. IOpHUA. Hayk.
Ipmins, 2011. 184 c.
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3 MeTor peanizamii GyHKUiA cyd’ekTa yrpas-
JiHHA. OCKUIbKM 0a30BUM PUHKOM I aHAIi3y
IIPaBOBOI HPUPOJU TAKUX BIJHOCUH BUOPAHO
(iHaHCOBHI PUHOK, a 6a30BUMH HOTO y4acHH-
KaMH € (iHaHCOBI YCTAaHOBH, BUHUKAE MOTpeda
IMIUIEMEHTal{ B TaKy MPaBOBY KaTEropiro poii
Ta 3Ha4YE€HHA caMe (DIHAaHCOBUX YCTaHOB.

Y (QinancoBo-mpaBoBiii Hayli BUILIAIOTH
HOpPMaTUBHI Ta HAayKOBI BU3HAYCHHS (hiHAHCO-
BUX YCTaHOB SK 00 €KTIB MPABOBOTO PETYIO-
BaHHS, 110, HAa HANIy IyMKY,
Hacammepen c¢epol 3aCTOCYBaHHS TaKUX
KaTeropiii CTOCOBHO HOPMAaTUBHO-IIPABOBOI a00
roCIoIapchKko-piHAHCOBOT isUTBHOCTI (hiHAH-
COBHX YCTaHOB Ha ()iHAHCOBOMY PHHKY, a TAKOX
CErMEHTOM IIbOTO PUHKY Ta 1HCTPYMEHTapieM

3YMOBIIIOETHCS

(iHaHCOBOI TisSITLHOCTI.

KnrouoBumu popmamu peasnisariii perysroro-
4Ooro acneKkTy myOniuHoi (iHaHCOBOI isITBHOCTI
(hiHaHCOBHX YyCTaHOB Ha ()iIHAHCOBOMY PHUHKY
VYkpaiHu € BU3HAYEHHS MPaBOBOI CYTHOCTI
(hiHaHCOBUX YCTAaHOB, BHJIJICHHS iX PO3MEXY-
BaJlbHUX O3HAK (Ha BIAMIHY BiJl Jep)KaBH a0o
¢13uuHuX 0Ci0 K aJIBTEPHATUBHUX YYACHUKIB
nyOJiuyHOoi (hiHAHCOBOI JisNIBHOCTI Ha (iHAHCO-
BOMY PHHKY), BU3HaUYCHHI PYHKIIIH iHAHCOBUX
YCTAHOB $IK aKyMYJIOIOUOTO CEKTOpYy I1HBEC-
TUIIHHUX PECYpCiB 3 ypaxXyBaHHAM iX IIiJIei
Ta 3aBJIaHb AisUIbHOCTI HA (PIHAHCOBOMY PUHKY".

BinnoBigHO 10 HOPMAaTMBHOIO BH3HAYEHHS
mia (HIHAHCOBOK YCTAaHOBOIO JOIIBLHO PO-
3YMITH:

1) ropuamaHy 0co0y, 0 CTBOPEHA Ta (PYHK-
[[IOHYy€ Ha OCHOBI BIAMOBIHOTO MPOQiIHLHOTO
3aKOHOJIaBCTBA;

2) Taka pUAMYHA 0co0a Hamae ONUH abo
NeKiTbKa BUAIB (DIHAHCOBHX MOCTYT JUIS KJIi-
€HTIB (OCHOBHI a00 J0JaTKOBI1 1 3a0e3neuyroui
(biHaHCOBI OCTYTH);

3) mist 3a0e3nedyeHHsT HOPMATUBHOTO TTOJIS
peryinoBaHHs Taka IopuaudHa ¢iHaHCOBa yCTa-
HOBa BIJTHECEHA JI0 BIAMOBIIHOTO PEECTDY,
TOOTO TependadYeHuil 1HCTpyMEHTapiil JIeH-

5 Kumimosa C.M. IlyGmiunicTh yrpaBaiHHS QiHAHCAME Tep-

JKaBU SIK (AKTOp PO3BUTKY AEMOKPATHUHOI COLialbHOI Aep-
xaBH. Jepowcasne 6ydisnuymeo. 2007. Ne 2. C. 13-14.
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3yBaHHS IpoLecy HalaHHA (DIHAHCOBUX MOCIYT
JUTSL KIHIEBUX 11 KITIEHTIBC.

KnacuunuMu  ydyacHukamMu — (piHAHCOBOTO
PHUHKY, TOOTO (pIHAHCOBUMHU YCTAHOBAMHU, €:
— OaHKH;

— KPEIUTHI CIUIKH;

— CTpaxoBi KOMMaHii;

— nomOapau;

— JI3UHTOBI KOMITIaHIT;

— 1HBecTHIIHHI HOHIH;

— JOBIpYl TOBapHUCTBA;

— meHciiHi GoHay;

— iHmi (¢iHAHCOBI KOMIIaHii,
3aBIaHHSM SIKUX € HaTaHHS ()IHAHCOBHX MOCIYT.

lonmoBHrMU (yHKIISIMA (pIHAHCOBUX YyCTa-
HOB Ha (DIHAHCOBOMY PHHKY YKpaiHH €:

KIIFOYOBHUM

— AaKyMYJIIOBaHHS BJACHUX Ta KPEAUTHHUX
pecypciB y4acHHKIB (JiIHAHCOBOTO PHUHKY;

— po3MmimeHHs  (BIHAHCOBUX  pecypciB
3 ONTUMAJIBHUM PiBHEM JOX1THOCTI Ta PU3HKY;

— 3a0e3neueHHs €(EeKTUBHOTO YIPABIIHHS
TaKUM HOPTQesieM KOLITIB 32 4acOM, PO3MipaMu
BHECKIB, pIBHEM PU3HUKY;

— KOHTpOJIb IpolLiecy NPSIMOro Ta oroce-
PEAKOBAHOIO BIATBOPEHHS €KOHOMIKH Ta (piHAH-
COBOI'O CEKTOpY B pe3yJbTaTi MPOLEeciB yIpas-
JiHHA (PIHAHCOBUMU pECYypCaMH;

— 1HIL{IOBaHHS TNPOILECIB PO3BUTKY PUHKY
3a paxyHOK y4acTi (piHaHCOBUX YCTaHOB Yy MpO-
¢binpHUX (QiHAHCOBUX acollialisx Ta o0’ eIHaH-
HSIX, 1[0 MOXKYTb BUCTYIIATH 1HIL[IaTOpaMU 3aKo-
HOJIaBYMX TPOIIECIB’.

Sk 1 Oyme-sika rocmojapchka MisSUTHHICTS,
(diHaHCOBA JiSJIbHICTB, K BiJJOKpPEMIICHE KOJIO
NPAaBOBiIIHOCHH, Ma€ Ha METI OTPUMAaHHS TIpPH-
OyTKy sK iHiIliaTopaMu (piHAHCOBUX OTEpaIliid
(ropuaUYHUMH OcOO0aMH, HAceNeHHSM, Jep-
JKaBo0 B 0CO001 PI3HMX OpraHiB Ta YCTaHOB,
IHITMMU yY9acHUKaMU ()iHAHCOBOTO PUHKY), TaK

¢  XynmsaxoB A.M. OcHOBBI TeopuH (HUHAHCOBOTO TMpaBa.

Anmarsl, 1995. 132 c.

Coxomnoa 3.]]. [IpaBoBoe perynupoBanue (GUHAHCOBOH Jies-
TEJIBHOCTU TOCYIApcTBa M MYHHLMNAIbHBIX 00pa3oBaHUIL.
Mocksa : U1 «HOpucnpynenuus», 2009. 264 c.

7 Opmox O.JI. ®inancoBe mpaBo. AKaJeMidHHN KypC.
KwuiB : FOpinkom IaTep, 2010. 808 c.; Anekceer C.C. Bocxox-
nenue Kk npasy. [loucku u pemenus. Mocksa : M3narensctso
HOPMA, 2002. 608 c.
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1 mpoBaiiiepoMm (inancoBoi omepamii (ToOTO
Bi1acHe (DIHAHCOBOIO YCTAHOBOIO)®,

Ha BigMiHy Bij eprkaBH, sika TAKOXK MOCIIa€
Barome Micue B cuctemi my0mniunoi pinancoBoi
TIsUTBHOCTI Ha (IHAHCOBOMY PHUHKY, (piHAHCOBI
YCTAHOBM B paMKax TpPaguLiiHOI PHUHKOBOI
napaaurMu (QyHKIIOHYBaHHS (PiHAHCOBOI CHC-
TEMH € i1l OCHOBOIO Ta B paMKaX KOHKYPEHTHOIL
(1HaHCOBOI NISUIBHOCTI HA YMOBaxX OTPUMAaHHS
BIIMOBIIHUX JIIIIEH31 1 O3BOJIB Ha IMpOBE-
JIEHHSI BU3HAYEHOTO Kojla (piHAaHCOBUX OIlepa-
11 HaAllJIEH] HA OTPUMAHHS K ONTHUMAJIHHOTO
piBHA mpuOYTKY, Tak 1 HAa JOTPUMAHHS aJIMi-
HICTPaTUBHO-IIPABOBUX BHUMOT 1 OOMEXKEHB
CTOCOBHO MPOBEJEHHS MyOJaiyHO1 (hiHAHCOBOL
IISTIBHOCTI’.

[TopiBHSIBHO-TIPABOBE AOCTIIKEHHS OCHOB
peamizamii myomiyHOT (DiHAHCOBOI AISITBHOCTI
(iHAHCOBUX YCTAHOB SIK 00’€KTa MPABOBOIO
PETyIIOBaHHA Ja€ 3MOTY y3arallbHUTH XapakTep
TaKol JISUTBHOCTI, 10 0a3yeTbcs HA MOETHAHHI
NPUHIUMIB MPHOYTKOBOCTI myOniuHOl (piHaH-
COBOI MISUTBHOCTI 3 MPUHIUNAMH €(EKTHBHOTO
pO3MONAUTY PU3HUKIB, 3a0€3MEYeHHS JIIKBIIHO-
CTI YYaCHHUKIB PHHKY, 30epexeHH1 (hiHaHCOBUX
pecypciB Ha OCHOBI BHKOPHCTaHHS 3aCTaBHOI
0asu JISJIBHOCTI, 3allydyeHHS BCIX YYaCHHUKIB
(iHaHCOBOI CHCTEMU JI0 TPOLIeCy MOKpAIIEHHS i1
e(DEeKTUBHOCTI 3a paxyHOK JiOepanizarii ¢inan-
COBOI JISJIBHOCTI Ta MiJBUILICHHS PIBHS TpaH-
CHAapeHTHOCTI MmyOmiyHOi (hiHaHCOBOI iH(OpMa-
1ii mpo cTpaTeriio, MPUHIUIN Ta Pe3ylbTaTH
TUSITEHOCTI (DIHAHCOBUX YCTAHOB.

JloLinpHO BIJ3HAYUTH TE, IO B paMKax
CUCTEMHOTO TiJIXOIy HAasBHICTb ICHYBAaHHS
myOmiyHOi (hiHAaHCOBOI MAISUIBHOCTI K 00’€KTa
MIPaBOBOTO PETYJIIOBaHHS Tependayae oOoB’s3-
KOBE ICHyBaHHs Cy0’€KTa Ta IHCTPYMEHTIB Ipa-

8 Tlamypkiscwkwmii I1.C. TIpaBoBi 3acaan (hiHaHCOBOI MislTb-

HOCTI aepkaBu: npoosiemu. Yepwismi : YV, 1997. 244 c.
dinaHcoBe MpaBO (32 3aKOHONABCTBOM YKpaiHu) / 3a pen.
JLK. Boponosoi i [I.A. bekepcbkoi. Kuis : Benrypi, 1995.
383 c.

®  Harpe6enpunii B.I1. ®irancose mpaBo Ykpainu. 3araibHa
yactuHa. Cymu : YHiBepcuteTchka kuura, 2004. 320 c.
Boponosa JI.K. Ofmue npuHIHIIE (PHHAHCOBOTO MPpaBa f €To
UHCTHTYTOB. [Ipunyunu @unancosozo npaga :@: MaTepuaibl
MEeXKIyHap. Hay4.-lpaKT. KoH(., Xapbpkos, 19-20 amp. 2012 1.
Xapbxos : IIpaso, 2012. C. 48-50.
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BOBOTO peryiaioBaHHs peanizanii (hiHaHCOBUX
nociyr. Y Teopii Ta mpakTHIli CydyacHHUX (iHAHCIB
3HAUIILTN TOMIMPEHHS IB1 CUCTEMH PETYIIIOBaHHS
TSUTBHOCTI (PIHAHCOBHUX YCTAHOB: CEKTOpallbHA
CUCTEMa PETYJIIOBaHHS Ta CHCTEMa Meraperyls-
Topa. B YkpaiHi 3 ypaxyBaHHsIM HETPUBAJIOI ICTO-
pii Ta MPaKTUKH PO3BHUTKY (PIHAHCOBOI CHCTEMH
peasli3oBaHa CEKTOpaJIbHA MOJIEIb PErYJIIOBAHHS
nyOmiyHOi (hiHAHCOBOI AISTBHOCTI (DiIHAHCOBUX
YCTaHOB, TOOTO OKpeMMii Aep>KaBHUM OpraH BiJi-
noBijae 3a cBil ¢inancoBuil cextop — Hario-
HaJIbHUI OaHK VYKpaiHM perymaroe AisUIbHICTD
OankiB, HarioHanpHa KOMICisi 3 peryIIOBaHHS
(G1HaHCOBHX TIOCIYT BHU3HA4Ya€ OCOOIMBOCTI
myOmiyHOi (hiHAHCOBOI AISUTBHOCTI (PIHAHCOBUX
KOMIaHi}, CTPaxoBUX KOMIIAHINA, JoMOapmiB,
KPEIUTHUX CHUIOK ToIo; HarioHanpHa KoMicist
3 I[IHHUX TanepiB Ta (OHIOBOTO PUHKY BHU3HA-
yae 0COONMBOCTI HaJaHHA (DIHAHCOBUX MOCIYT
Ha (DOHIOBOMY PUHKY CyO €KTamMM iHBECTHILIH-
HUX (DIHAHCOBUX OMepaliii — IHBECTUIIHHIUMH
KOMIaHISIMU, TAHOBUMH (POHIaMH, IHCTUTYTaMH
CHUIBHOTO 1HBECTYBaHHS, HeJEp)KaBHUMHU IICH-
ciinumu  ¢QoHmamu Tomo. BomgHowac pocuTh
MOLIMPEHOIO0 B CBITI € MPAKTUKAa BUKOPUCTAHHS
€IMHOTO MEraperyasTopa, o MPOBOJUTH JiLIEH-
3yBaHHS, HaIIA] Ta KOHTPOJb 3a BCIMa CeEK-
TOpaMH HaIllOHAJLHUX (PIHAHCOBUX CHCTEM
okpeMux Kpain. BuOip Tiei abo iHmoi momemi
perynoBaHHs MyOniYHOT (P iHAHCOBOT NisSIIBHOCTI
(iHAHCOBUX YCTAHOB 3YMOBJCHUH SIK ICTOpUY-
HUMH (paKTopamMu, Tak 1 crenudikoro (inaHco-
BUX CHCTEM, MPABOBUMHU OCOOIHMBOCTSIMH, PO3-
BUTKOM (D1HAHCOBOI 1H(QPACTPYKTYpH, PIBHEM
JIOBIPU HACEJIEHHS 10 CTa0LIbHOCTI (PIHAHCOBUX
IHCTHTYIIH Ta iHIMMHA dakTopamu '’

Peamizariss yHKIIN AepKaBHOTO PETYIIIO-
BaHHA y (iHaHCOBIN cdepi MPOBOAUTHCS Ha
OCHOBI OKpPEMHUX TMPHUHIMIIIB, TOOTO HayKoO-
BUX TBEPKEHb Ta MIAXOMIB, SIKI JAIOTh 3MOTY
noOyayBaTH €(EKTHUBHY CUCTEMY PEryIIOBaHHS
myOmiyHOi (hiHAHCOBOI MisITBHOCTI (DiHAHCOBUX

10 dinaHcOBe MpaBO : MOCIOHWK JJIsI TiATOTOBKH IO iCMH-

tiB / J1.0. Binincekwuii, .M. Bonnapenko, O.O. [onoBameBnya
Ta iH. Xapkis : [IpaBo, 2018. 212 c.

Pa6inoBru M.I1. OcHOBH 3aranbpHOI TEOPIi paBa Ta JepKaBH.
Tepuomnins : Jlines, 2002. 191 c.
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yCTaHOB YKpaiHH, 30KpeMa, HU3KOI0 HayKOBIIB'!
70 MX TPUHIHMIIB (DiIHAHCOBOTO PEryIIOBAHHS
BIJIHECEHO TaKl fIK:

— TPHUHLIKI MOHOIONIT JIep>KaBU Ha (iHaH-
COBE pETYJIOBaHHS, IO 3yMOBIICHE SIK CIICLH-
(diunicTiO chepu GiHAHCOBUX BITHOCHH B €KO-
HOMIYHIM cHCTeMi KpaiHu, Tak 1 BaKJIUBICTIO
CTaOlIBHOCTI PO3BUTKY HAIlIOHAJBHOI (hiHAHCO-
BOI CUCTEMH JJIS IEP’KaBU 3arajom;

— npuHUMN QiHaHCcOBOro (enepanizmy,
0 BU3Ha4Yae NoTpedy B (iHAHCOBOMY pery-
JIIOBaHHI SIK IIEHTPATI30BaHMX, TaK 1 JEICeH-
TpanizoBaHUX (iHAHCOBUX (POHIIB y pamKax
myoniaHOi piHAHCOBOI MisUTBHOCTI (PiHAHCOBUX
YCTaHOB;

— TPUHLUI cUHeprii myOiaiyHoi (iHaHCOBOL
JISUTBHOCTI Ta TPOIIOBOI CHCTEMH, IO BHILIH-
Ba€ 3 E€KOHOMIYHOI MPUPOIU (YHKIIOHYBaHHS
(iHaHCOBOI CHCTEMHM B pPaMKax €IUHOTIO €KO-
HOMIYHOTO KOMIUIEKCY AEp)KaBH, SIKHH oroce-
pPEeIKOBYE BCl €KOHOMIYHI TPOIECH TOTIBKOBUM
Ta 6€3roTiBKOBUM 00iroM, a Takox (hiHAHCOBUMHU
OTepalisMu 3a JOTIOMOTOI0 CyYaCHUX aJbTepHa-
TUBHUX 1HCTPYMEHTIB ILJIaTEXY;

— COIiaJbHUN IPHHITUN IMyOJIivHO1 iHaAHCO-
BOI AisIbHOCTI (DIHAHCOBUX YCTaHOB, IO Oa3y-
€TbCSI HA 3aXUCHIN (YHKIIIT (IHAHCOBOI CUCTEMHU
JUIS BIACHUKIB Ta 1HBECTOPIB, & TAKOXK MOKJIMKA-
HUI CKOPOTHTHU COIiajibHY HAIPyTy B CYCIHiJIb-
CTB1 y pa3i (piHaHCOBHX KOIITiB Ta MakpodiHaH-
coBOi TypOyJI€HTHOCTI;

— TMPHUHLHUI TPIOPUTETHOCTI JKEpENT pPo3-
MofTy 1 BUTpadaHHs MyOmiyHUX (piHAHCOBHX
pecypciB Haj pkepenamu ix (OpMyBaHHS, IO
3yMOBJIEHO NPABOBOIO MPUPOJIOI0 TMEePEeBasKAHHS
3HAYE€HHS OIO/DKETHUX BHUIATKIB HAJ OIOKET-
HUMH JIOXOJIaMH B paMKax peasizarlii oneparii
ny6niyHo1 (hiHAHCOBOI AISIIBHOCTI (PIHAHCOBUX
yCTaHOB;

"' Mysuka-Credanuyk O.A. Opranu nyOiiuHoi Biagy siK

cy0’€eKTH OHOMXKETHUX MPABOBIAHOCUH : MOHOIpadis. XMemb-
HULBKUI : XMeTbHUIBKUHA yHIBEPCUTET yIIPaBIiHHS Ta [TpaBa,
2011. 384 c.

ITerposa I'.B. ®unancoBoe nparo : yueOHMK. Mocksa : TK
Benowu, 2006. 280 c.

Boponoga JI.K., Kyuepsiseuko M.II., TIpumsa H.}IO. ®inan-
CoBe MpaBo YKpaiHu : HaB4asibHUI nocioHuk. Kuis : [IpaBoBa
eaHicTh, 2009. 395 c.
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— MPUHLUMO  CaMOCTIMHOCTI  MyOJidHOI
(biHaHCOBOI MisSUTBHOCTI (hIHAHCOBHX YCTaHOB,
mo 0a3yeTbCss Ha 3arajibHOIOCIONAPCHKOMY
MPUHIINII BiJIiIEHHST MaiiHa (iHAHCOBOI ycTa-
HOBHM BiJ] MaiiHa ii BIACHUKIB, a TAKOX Mepeada-
4ya€e CaMOCTIHHY BIANOBIJAIBHICTh (PIHAHCOBOT
YCTAHOBHM 3a PE3yJbTaTH BJIACHOI FOCHOAAPCHKOT
JISUTBHOCTI 0COONMBO 32 YMOB OTPUMAaHHS CTa-
OLTLHOTO HEMOKPUTOTO 30UTKY;

— TPUHIUI pO3MEXKYBaHHS MyOIIYHUX 1 TPU-
BaTHUX IHTepeciB (DIHAHCOBUX YCTAHOB Ta IpIo-
PUTETHOCTI caMe MyOniuHUX (iHAHCOBHX I1HTE-
peciB, OCKUIbKHM TyOJiuHI (piHAHCOBI iHTEpecH
€ 1HTepecaMH CYCITIJILCTBA Ta YaCTUHU YYacCHHU-
KiB (piHAHCOBOTO PHMHKY, a TPUBATHI (piHAHCOBI
iHTEepecH OUTBIIOI0 MIPOI0 CTOCYIOThCS (hiHAH-
COBHX IHTEpECIB MEHEI)KMEHTY Ta BIIACHHUKIB
(hIHaHCOBHX yCTaHOB;

— TMPUHLUUI CHUCTEMAaTHYHOI IMyONIYHOCTI
¢biHaHCOBOI IisSUIBHOCTI (PIHAHCOBHX YCTAaHOB
nependadyac BUKOHAHHS HUMH BHMOT pEryIisi-
TOpa CTOCOBHO PO3KpUTTA iH(opmariii mepes
KJIIEHTaMH, I1HBECTOpaMHM Ta JIEP’KaBOIO CTO-
COBHO YMOB HaJgaHHA (PiHAHCOBHX OIEparil,
mpaB Ta OOOB’SI3KIB CTOPIH Yy I[bOMY IIPOIIECI,
PO3KpUTTS 1HGOpMaIli CTOCOBHO (hpiHAHCOBOT
3BITHOCTI, pe3yNbTariB IisUIbHOCTI (piHaHCOBOT
YCTaHOBH,

— TUTAHOBHWH MPHUHIUII Y JISUTBHOCTI MyOIid-
HUX (iHAHCOBUX omepauiil Juig (iHaHCOBUX
YCTaHOB Tiependavyae po3poOKy BIACHHX ILIa-
HIB (YyHKLIOHYBaHHS, a TaKOX YpaxXyBaHHS
y pa3i mpoBeneHHs (piHAaHCOBUX Orepaliiii BAMOT
MOJATKOBOTO Ta (DIHAHCOBOTO 3aKOHO/ABCTBA
CTOCOBHO TEpPMIiHIB MpOBeACHHS (HiHAHCOBUX
omepailiii, TepMiHIB CIUIaTH TOJATKIB Ta 3BITY-
BaHHsI PO PE3yJbTaTH TOCIONAPIOBaHHSA (piHaH-
COBOI YCTaHOBUY,

— TMPUHOUN PIBHOCTI (IHAHCOBHX YycTa-
HOB y pa3l MpoBeACHHS MyOmuHoi (piHaHCOBOT
JUsUIBHOCTI 0a3yeThCsl Ha OCHOBI KOHKYPEHT-
HOCTI Ta BiICYTHOCTI mMpeepeHIiiHuX Miaxo-
IiB 10 peamizamii ¢iHaHCcOBHX ormepariiid. Bin
nependavae BiACYTHICTh Oyab-sIKOT JTUCKPHMI-
Hallii 1711 piHaHCOBHUX YCTAHOB IHIIMUX CEKTOPIB
HE3aJIe)KHO BiJl PO3MIpY, JUIOBOT aKTUBHOCTI Ta
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penyTailii, HalliOHAJIBHOI MPUHAJIEKHOCTI BJIAC-
HUKIB a00 MEHeIKMEHTy (iHaHCOBOI ycCTa-
HOBM; TOOTO Jep)kaBHI (DiHAHCOBI YCTaHOBH
MalOTh OJHAKOBI PUHKOBI YMOBH 3 IIPUBAaTHUMHU,
a (hIHAHCOB1 YCTAaHOBH 3 HalllOHAJHLHUM KarliTa-
JI0M (YHKIIOHYIOTh y PIBHUX YMOBax 3 (piHaHCO-
BHMH YCTaHOBAaMH, SIKI MalOTh 1HO3EMHHH KaIli-
Taa a0 MEHEIHKMEHT;

— TMPUHLMI CTPUMYBAaHHA Ta IpPOTHBAr
nependayae BUKOPUCTAHHS B MPOIECI OpraHi3a-
uii my6niyHoi (hiHaHCOBOI AISTIBHOCTI (hiHAHCO-
BUX YCTaHOB JyaJli3My PEryJIIOBaHHS JI€P’KaBOIO
(iHaHCOBUX TPOIIECIB Ta omepariil 3 ogHOodYac-
HUM TIpaBoM QopmyBatu npodinbHi PiHAHCOBI
acomiamii Ta 00’€QHAHHS JUISL BiJCTOIOBAHHS
MIPUBATHOTO I1HTEpPECY BIIACHHUKIB (DiHAHCOBHUX
YCTaHOB IEpeJl CUCTEMOIO JepKaBHOrO (hiHaH-
COBOT'O PETYJIIOBAHHS.

Ha ocHOBI HaBeneHWX NPUHIIMIIB JeprKaBa
SK KJIFOUOBHH peryiasiTop (piHaHCOBOTO CEKTOPY
VYkpainu dyepe3 BIANOBIAHI JAepKaBHI OpraHH
MIPOBOJMTH PEryatOBaHHs MyOaiuHOi (hiHaHCO-
BOT JISUTBHOCTI (DiIHAHCOBUX YCTAHOB, IIPH LIbOMY
KJIACUYHUMU 3 BHJAMH IHCTPYMEHTIB perys-
TOPHOTO XapakTepy €:

— 3aKOHM, IO PETYIIOITh OKpeMi IOJI0-
KEHHS IyOmiyHOi (piHAHCOBOI MisITBHOCTI (piHaH-
COBHUX YCTaHOB YKpaiHH;

— TIIJI3aKOHHI HOPMATHBHI aKTH, 110 PETYIIO-
I0Th OKpeMi TOJIOKECHHsI IMyOJiuHOo1 (iHaHCOBOT
TisTTEHOCTI (DIHAHCOBUX YCTAHOB YKpaiHH,

— (hiHaHCOBO-HOPMATHBHI aKTH OPTaHiB JIep-
KaBHOTO (DIHAHCOBOTO PETYJIIOBaHHS, SIKI BU3HA-
4aloTh crenudiky HajaHHSI (IHAHCOBUX MOCITYT
B OKpEMHUX CEeKTOpax (iHAHCOBOI CHCTEMH
Ta 0COOJMMBOCTI pearnizalii myoniyHoi (iHaHCcOo-
BOI JISTIbHOCTI yYaCHMKIB (DiHAHCOBOTO PHUHKY
Vkpainu'2.

12 Xoxyask B. IarerparuBHuil miaxia y Hayii (piHaHCOBOTO

nipaBa. Ilionpuemuuymeo, cocnooapcmeo i npaso. 2011. Ne 6.
C. 18-21.

By3nyran §I. ®iHaHCOBHI KOHTpOJIb i MPABOBI LUISXU HOTO
peamnizauii. ITionpuemuuymeo, cocnodapcmeo i npaso. 2011.
Ne 6. C. 26-29.
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BucHoBku

Taxum yuHOM, TyalmiCTUIHUNA TAX1I 0 PO3y-
MiHHSI TTyOMTi9HOT hiHAaHCOBOT JAisITLHOCTI (piHAH-
COBHX YCTaHOB sIK OO’€KTa MpPaBOBOIO pery-
JIOBaHHS J1aB 3MOTY BU3HAYUTH TaKy HPaBOBY
KaTeropito, K cucrema (iHAaHCOBUX BiTHOCHH,
10 BUHUKAIOTh MK ()IHAHCOBOIO YCTAHOBOIO SIK
MpoBaiiiepoM (PIHAHCOBHUX Ta 1HIIMX CYMDKHUX
(biHAaHCOBUX Omepaliid, IPUIUIHUMHA 0COOaMH,
HaCEeJICHHSIM 1 JIepKaBoIo SIK iHiiaropamu (piHaH-
COBHUX OIEpaliii 3 MPHUBOLY aKyMYJIIOBaHHS,
pO3MOJLTY, HEepepo3MOoAlly Ta BUKOPHUCTAHHS
(IHAaHCOBHX PECYpPCiB, 11O 3yMOBIIIOE 1 BiIIO-
BIJIHI MOTOKU 1HQOpMalii Ta PU3UKU 3 METOIO
OTpPUMaHHS MPUOYTKY Ha OCHOBI CHeNU()IYHOTO
(iHAHCOBOTO peryarOBaHHS Ta KOHTPOJIIO.

Y pamkKax BUAUIEHOTO 1HCTPYMEHTapio
perymoBaHHsa TyOmiyHOi (IHAHCOBOI MisUTBHO-
cTl (iIHAHCOBHX YCTAHOB SIK 00’€KTa IMPABOBOTO
PETYITIOBaHHSL JIEPKABOIO BHKOPUCTOBYIOTHCS
paBOBI HOPMU (CTpaTEeTiYHUN 1HCTPYMEHTapii
PEryiIOBaHHS JEPKaBOIO (PIHAHCOBOTO CEKTOPY,
110 3yMOBJICHO TIPUPOJIOI0 MyOIIYHUX (hiHAHCIB);
KOMYHIKAIIiHI Ta OmepariiHO-TeXHIYHI HOPMH
perymoBanHsa ((HOpMH JTOKYMEHTIB, 3BITHOCTI,
dbopmMu KOMyHIKallii y pasi peajizalii npaBoBUX
BIJTHOCUH Yy MyOniuHill (iHAHCOBIM IUIOIIKHI);
OyXrajaTepchKo-TIpaBOBI HOPMU (SIKi € JTOTTOMIXK-
HUM PETyISTUBHUM 1HCTPYMEHTapieM 1 mepen-
0adaroTh MOPSAAOK (iKCyBaHHS iHpOpMarii mpo
oKkpeMi (hiHAHCOBI omepaii, BpaxXyBaHHsS TaKoi
iHpopmanii JuUis OLIHKK (PIHAHCOBOIO CTaHy
($i1HaHCOBOI YCTaHOBHM W aHami3y JAOTPUMaHHS
HOpMaTUBIB (hiHAHCOBOI CTAOUIBPHOCTI y4YacHH-
KaMU PUHKY).

ITerpoBcbka LI, Jleski migxoaum 10 BU3HAYCHHS KaTeropii
«(inaHcoBUIl KOHTPONBY). BoocKkoHanenHs npagogoeo pecy-
JII0BAHHSL NPA8 Mda OCHOBHUX €B0OOO JNIOOUHU | 2POMAOsi-
HUHQ : Marepiaiu mopiuHoi BeeykpaiHChKO1 HAyKOBO-TIPaK-
TUYHOI KOH(EepeHIii MOJIOJUX YYEHHX Ta aclipaHTiB
(16 TpaBus 2014 poky). IBano-®pankisebk : Ilpukapnar-
CHKHIi HAIlIOHAJBHUI YHiBepcuTeT iMeHi Bacwis Credanuka,
2014. C. 28-31.
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Intellectual property is proclaimed as a universal value; it is common to all peoples, it exists at all
times and in all cultures, it marks a world development and historically contributes to the progress
of society. In fact, intellectual property is a legacy for the whole society. Global intellectual property
(IP) systems continue to evolve around the world, seeking to address the new challenges posed by
today’s information environment and to provide appropriate mechanisms to help strike a balance
between private and public interests.

Thus, the World Intellectual Property Organization (WIPO), along with the original areas
of IP, such as copyright, industrial property, is currently engaged in multi-vector research on the use
of intellectual property in traditional knowledge, global health, climate change, competition policy
etc. The Intergovernmental Committee on Traditional Knowledge, Traditional Cultural Expressions
and Genetic Resources continues its long-standing discussions in an intensive program of work.
Although the analyzed texts have been significantly improved as a result of the discussions, WIPO
continues to do additional work on further harmonization acceptable results. In turn, engaging in
awareness-raising activities in the field of IP in practice, WIPO has been issuing relevant databases,
which contain information and links to hundreds of informational and educational initiatives to
develop, enhance understanding, expand the use of and respect for IP.

In particular, given the importance of translation in providing access to technical information,
WIPO has developed several translation tools for users, agencies and the general public. Thus, in
September 2014, the WIPO Pearl terminology database was made publicly available on the WIPO
website. It contains thousands of technical terms in all ten PCT publication languages.

Introduction

The purpose of this work is to analyze
and clarify the features of administrative and legal
forms and methods to protect intellectual property
rights in the field of medicine and biotechnology.

In order to achieve the defined goal of the study
it is necessary to consider the following tasks:

— to characterize the formation of adminis-
trative and legal forms and methods to protect
intellectual property rights in the field of medi-
cine and biotechnology;

— tostudy the concepts and features of admin-
istrative and legal forms and methods of protec-
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tion of intellectual property rights in the field
of medicine and biotechnology;

— to find out ways to improve administrative
and legal forms and methods of protection
of intellectual property rights in the field
of medicine and biotechnology.

The object of this work are the relations that
are formed in the field of administrative and legal
forms and methods of protection of intellectual
property rights in the field of medicine
and biotechnology.

The subject of this work is the formation
and directions of improvement of administrative
and legal forms and methods of protection
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of intellectual property rights in the field
of medicine and biotechnology.

Such scientists as V.V. Kravchenko,
M.V. Pittsyk, O. Kovalenko, and M.S. Bondar
dealt with issues of acts of executive power.

The works of certain Ukrainian and foreign
specialists in the field of history and jurisprudence
in Ukraine are used as the basis of the information
base in the envisaged work.

Research methodology consists of structural-
systemic, historical-legal, comparative-legal
methods, as well as methods of analysis
and synthesis.

Presenting main material

Theoretical and  practical  usefulness
of the suggested article is determined by
the attempt to give directions to improve
administrative and legal forms and methods to
protect intellectual property rights in the field
of medicine and biotechnology.

1. Formation of administrative and legal
forms and methods to protect intellectual
property rights in the field of medicine
and biotechnology

International intellectual property law
doctrine of the twentieth century is characterized
by absolutisation of inventor’s rights which
international law placed above the interests
of society. In the initial stages of development
in this field (medicine and biotechnology),
de jure proclaiming the priority of society’s
interests and enshrining among the conditions
of patentability “conformity to the interests
of society and morality” de facto contributed to
the departure from the principles of scientific
ethnos. In fact, medicine and biotechnology
in their scientific progress have become
hostages of rigid mechanisms of mechanisms
monopolization. Natural rights to life and health
appeared to be secondary to the intellectual
property rights. he priority of the national
health care reform is the introduction of high-
tech science-intensive medicine. Therefore,
the factor of commercialization of intellectual
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property in the field of medicine is extremely
important'.

Issues of protection of intellectual property
rights were mostly the subject of research in
dissertations on civil law. One of the first studies
in the field of intellectual property is a dissertation
for the degree of Doctor of Laws, a prominent
scientist-civilist O. Pidopryhora ‘“Problems
of legal regulation of intellectual property under
the laws of Ukraine” (1999).

Examining the genesis of intellectual property
systems, it should be emphasized that human
creativity arose together with human himself.
Human begins to create as soon as he realizes
the world around him and distinguishes himself
from the environment in which he lives.

However, it should be remembered that
the subject of intellectual property rights is
the holder of amonopoly right and therefore can use
the intellectual property belonging to him primarily
in his interests. Indeed, the international legal
doctrine of intellectual property of the XX — early
XXI century is characterized by the absolutization
of the inventor’s rights, who put the rules
of international law above the interests of society.
Initially, the formalization of inventions and other
results of creative activity took place in order to
prioritize the interests of society and enshrined
among the conditions of patentability compliance
with the interests of society and morality. Thus,
the main focus of such actions was to address
the issues of protection and sequrity of intellectual
property rights?.

The effectiveness of intellectual property
systems and protection of intellectual products
in the field of medicine and biotechnology
depends on: the perfection of the regulatory
framework; the formed infrastructure of national
and international systems of legal protection
of intellectual property, efficiency of preparation
and advanced training of experts; information
support of its activity. Typical specific features

' TIpaBo iHTENEKTYaIbHOT BIACHOCTI @ MiAPYYHHUK / 32 pell.

O.A. Hiponpuropu, O.J1. Cesaronpkoro. Kuis, 2002. 624 c.

2 Coxomenrko O.K. 3axuct mpaB TpoMajsiH SK OCHOBHA
(dyHKUig npaBoBoi aepxkaBu. Yaconuc Kuiscvroeo yHisepcu-
memy npasa. 2013. Ne 2. C. 118-121. C. 120.
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of administrative proceedings in medicine
and biotechnology should include, first
of all, that its basis is a special type of offense —
an administrative offense. Administrative liability
is expressed in the application of certain types
of administrative penalties, specific in content
and different from measures of criminal
punishment, disciplinary action and property
liability. Administrative penalties are imposed by
a large number of bodies to which such a right is
granted by the legislation of Ukraine and the list
of which is contained in the Administrative Code
of Ukraine and some other legislative acts.
Despite the fact that administrative penalties
are increasingly applied by courts (judges),
administrative liability is an extrajudicial
type of legal liability. There is no relationship
of subordination between public administration
bodies (officials) that impose administrative
penalties and offenders. The procedure for
bringing to administrative responsibility 1is
special, it differs significantly from criminal,
civil proceedings and disciplinary proceedings.
Finally, administrative liability is regulated by
the rules of administrative law, which contain
exhaustive lists of administrative offenses,
administrative penalties and bodies authorized to
apply them, regulate this type of proceedings in
detail and together form its normative basis.

In the history of the development of science,
literature, art, technology, etc. in terms of their
protection, there are several stages that differ
significantly from each other and consistently
replace each other. The first stage is the oldest
and is actually unknown to us. Its legal basis in
the historical literature is not traceable. We can
only assume: if there were results of creativity,
there were also means of their protection. This
stage existed until about the XII century. The
second stage of formation of legal protection
of creative activity results is characterized by
privileges. This period covers about XII-XVIII
centuries. The privileges granted to a person,
usually close to the first person who gave him
some exclusive rights as an advantage over
others. They were certified by a certain charter
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issued by the bishop, the bearer of higher power
(suzerain, king, tsar, emperor, prince, etc.)’.

First, the Constitution of Ukraine guaranteed
citizens the protection of intellectual property
rights in the field of medicine and biotechnology,
which should be carried out by the state; secondly,
the state itself is interested in the proper legal pro-
tection of intellectual capital, because it is the most
important prerequisite for ensuring further sus-
tainable socio-economic and cultural develop-
ment of the country; thirdly, the need to perform
this task is also due to the international obligations
of'the state in the field of intellectual property. In this
regard, Ukraine has set a course to build an effec-
tive mechanism for guaranteeing and protecting
intellectual property rights in the field of medicine
and biotechnology. Historically, the content of this
mechanism has become mainly the rules of civil
law and the activities of the subjects of civil law
relations based on them. However, the current state
of affairs in the field of intellectual property rights
protection shows that this is not enough, because
the self-regulation of relations in this area does not
meet the needs of modern society. This necessitates
the intensification of participation of state bodies in
the process of intellectual property rights protec-
tion, the functioning of which is already acquiring
an administrative aspect®.

Thus, the protection of intellectual property
rights in the field of medicine and biotechnology
today is a priority of the Ukraine. This is dictated
by a number of objective factors.

2. Concepts and features of administrative
and legal forms and methods to protect
intellectual property rights in the field
of medicine and biotechnology

Before we reveal the administrative and legal
direction of copyright protection, it is necessary to
determine its interpretation, establishing the con-
tent and scope. The problem is to recognize that
the least effective protection of intellectual prop-

3 Tpumiok P.®. Imes mpaBoBOi JepikaBH: TEOPETHKO-TIpa-

BOBa Mozenb 1 mpaktuuHa peanizauis. Kuis : B[ «Iun Opey,
2004. 388 c. C. 127.

4 Bopouin LJI. AxMiHICTPaTUBHO-TIPABOBI CIIOCOOH 3axw-
CTy TpaB Ta cBOOOJ JFOJMHHU 1 IPOMAJISHUHA : JTUC. ... JIOKT.
fopua. Hayk : 12.00.07 «AaMiHicTpaTuBHE NpaBoO, aAMiHi-
cTpatuBHUil npouec». Xapkis, 2004. 380 c. C. 88.
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erty rights is administrative and legal protection,
as one that is not systematized and not regulated,
applies only to individual objects of intellec-
tual property rights, and objects of copyright
and related rights in general are not subject that
can be disagreed with at least for the following
reasons: the category of “rights protection” is real
and without which the very meaning of subjec-
tive law is lost and it becomes a declaration; state
bodies that register rights to copyright objects are
created and operate, though not in the best way;
there is a practice of courts for the copyright pro-
tection.

As a result of the administrative law imple-
mentation, administrative legal relations arise,
in particular in the field of medicine and bio-
technology, which are public relations regulated
by administrative law, in which the parties par-
ticipate as bearers of rights and obligations
established and secured by administrative law.
The purpose of establishing of administra-
tive and legal relations is to regulate by means
of the corresponding legal norms of public
relations which arise between their subjects,
and establishment of a certain administrative
legal order in this field. The content of adminis-
trative and legal relations consists of subjective
rights and legal obligations of their participants
in the field of medicine and biotechnology, in
particular their inequality, subordination of some
entities to others, such as authorities, which are
endowed with certain powers. They characterize
the legal relationship between the subjects, who
become the bearers of mutually agreed subjec-
tive rights and legal obligations.

The form of protection is a set of organizational
measures aimed at protecting the rights
and legitimate interests of authors, performers,
producers of  phonograms, videograms,
broadcasting organizations, inventors and other
subjects of intellectual property rights;

— jurisdictional,

— non-jurisdictional®.

5 AaMiHicTpaTBHE NpaBo YKpaiHH. AKaIeMiuyHU# Kypc :

miAPYYHHK : y 2 T./ pen. koi. : B.b. ABep’sHoB (To10Ba) T4 iH.
Kuis : FOpuauuna aymxa, 2004. T. 1 : 3aranpHa yacTuHa.
584 c. C. 378.
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Legal relations in the field of medicine
and biotechnology have their own features, which
are manifested mainly through their specific sub-
ject composition. The subjects of legal relations
are their participants, holders of subjective rights
and responsibilities. The main subject of legal rela-
tions in the field of health care is a natural person
who seeks medical care or, due to certain circum-
stances, which is provided to him without such
treatment (for example, a victim of a natural dis-
aster), as well as a person to whom measures are
applied, involuntary treatment, or he is a participant
in a medical experiment. In this regard, he acquires
the status of a patient. At the same time, a separate
subject of these legal relations may be not only
an individual, but a certain set of these persons
(labor collective of an enterprise, institution, organ-
ization or population of a village, settlement, city),
in which there is a certain public interest.

Article 19 of the Civil Code of Ukraine
provides for self-protection of civil rights.
A person has the right to self-defense of his rights
against violations and unlawful encroachments.
Self-defense is the use by a person, whose right
has been violated, the means of counteraction that
are not prohibited by law and do not contradict
the moral principles of society. Methods
of self-defense must correspond to the content
of the violated right and the nature of the actions
by which these rights are violated, and may not
contradict the requirements of the law. Methods
of self-defense may be chosen by a person or
determined by law, other legal acts or contract.
This form of authorship self-defense in practice
occurs in rare cases. Although it is somewhat
insignificant, and yet can not be ignored, because
Article 55 of the Constitution of Ukraine
guarantees the inalienable right of all by any
means not prohibited by law to protect their rights
and freedoms.

Jurisdictional form of rights protection involves
state authorities to protect the violated intellectual
property rights or disputed rights. Its essence is
to appeal to a person whose rights and legitimate
interests have been violated by illegal actions, for
protection of state or other competent authorities,
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which are authorized to take the necessary
measures to restore the violated right and terminate
the offense.

Jurisdictional form of rights protection is
divided into general and special form of statutory
remedies implementation. According to the general
form, the protection of intellectual property rights
is carried out in court. A special form of intellectual
property rights protection is the administrative
procedure for protection of these rights. It
applies only in cases specified in the legislation.
The existence of the institution of jurisdictional
protection meets international requirements for
copyright protection. The institute of jurisdictional
protection has a great potential that can ensure
the settlement of legal relations in the field
of intellectual property at a sufficient level®.

The most effective jurisdictional form
of intellectual property rights protection in
the field of medicine and biotechnology is
judicial protection provided by courts of general
jurisdiction in civil or criminal proceedings,
administrative and commercial courts. Judicial
protection is carried out in Ukraine on the general
principles of justice’.

Thus, the legislation of Ukraine on intellectual
property in the field of medicine and biotechnology
also defines many ways to protect intellectual
property rights. As arule, the owner of the infringed
intellectual property rights may not use any, but
some specific way to protect these rights. Most
often it is directly defined by a special rule of law
or follows from the nature of the offense. More
often, however, the owner of intellectual property
rights is given the opportunity to choose the way
to protect it.

3. Ways to improve administrative and legal
forms and methods to protect of intellectual
property rights in the field of medicine
and biotechnology

Ukrainian legislation provides for the existence
of'a wide range of property types. They determine

¢ Tamsarua M.K. TIpomuciioBa BIAaCHICT: IPaBOBI 3aCO0H
OXOpoHHM Ta 3axucTy : MoHorpadis. Kuis : HJII nmpuBaTHOrO
npasa i mianpueMuuiTea, 2003. 256 c.

7 Teeup B.M., Ceminoxkernko B.I1. TnHOBariiini mepcrek-
tuBM Ykpainu. Xapkis : Kocranra, 2006. 272 c.
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the procedure and prospects for the operational
protection of any intellectual property, in particular
in the field of medicine and biotechnology, as
well as the possibility of transferring copyright
to descendants or third parties for commercial
or other purposes. In Ukraine, the law provides
the existence of the following types of property:

1. State property — including state ownership
of certain types of intellectual property (such as
folk art, official designations such as coats of arms,
names, etc.).

2. Joint ownership — property, including
intellectual property, owned jointly by several
persons, which may be common joint and shared
partial.

3. Private property — the most common type
of ownership of copyright objects, such as a literary
work, including an electronic blog, works of art in
various forms, performances, computer programs
or databases, scientific discoveries, inventions,
utility models, innovation proposals, etc. This
type of ownership of intellectual refinement
and works well most widespread in the world.
These include copyrights for movies, series,
electronic information, video and print resources,
performances, inventions, artificial selection
and breeding of new plant varieties, large-scale
databases, complex developments in various fields
of science and technology, IT industry and more.

4. Mixed ownership is a complex type
of relationship (for example, public-private
ownership), where the process and mechanism
of copyright regulation is often problematic
and non-transparent due to the lack of legally
defined concepts and principles®.

Thus, today a large number of species in
the field of medicine and biotechnology, their
insufficient legal basis for clear regulation
of copyright relations in complex forms
of ownership often involves a long process
of litigation and confirmation of intellectual
property rights by those to whom they belong.
However, to harmonize and significantly improve

8 3akoHOMABCTBO VYKpaiHW MPO OXOPOHY IHTEIEKTyalb-

Hoi BiacHOCTI (odiuiiine Bunanns). Kuis : [TaprnameHTcbke
BuaaBHUITBO, 2007. 208 c.
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the administrative and legal forms and methods
to protect intellectual property rights in the field
of medicine and biotechnology is possible only
by uniting the efforts of the scientific community
and NGOs’.

It is worth noting that a solid scientific
and legislative basis allows to develop
mechanisms for the rehabilitation of biotic
principles in the field of intellectual property
protection. The issue of highly effective protection
of intellectual property is becoming more
acute in the growing commercialization of art
and creativity, globalization of trade and culture,
large-scale production of counterfeits and copies'™.

It can be noted that the special legislation
of Ukraine on intellectual property, namely in
the field the of intellectual property rights in
the field of medicine and biotechnology protection,
include many ways to protect intellectual property
rights. As a rule, the owner of the infringed
intellectual property rights may not use any, but
some specific way to protect these rights. Most
often it is directly defined by a special rule of law
or follows from the nature of the offense. More
often, however, the owner of intellectual property
rights can choose the way his defense.

It should be noted that the criminal legislation
of our state establishes criminal liability for
infringement of intellectual property rights in
the form of fines, deprivation of the right to hold
certain positions or engage in certain activities,
correctional work, and confiscation of property,
restriction or imprisonment for a certain period''.

An important step towards improving
the mechanisms to protect intellectual property
rights in the field of intellectual property protection

®  Kpaseup B.P., Ontoxa B.I" [IpaBo iHTeneKTyanbHOI Biiac-

HOCTI (y 3aMUTaHHAX 1 BIAMOBIIAX) : HABYAIBHHIA MOCIOHUK.
Kuis : Llentp yuboBoi miteparypu, 2012. 264 c.

10 HewmarepianbHa €KOHOMIKA Ta yIpaBIiHHS GOpMyBaHHIM
1 BUKOPUCTAHHSAM 1HTEJICKTYAbHOTO KAIMiTa y : HaBYAJIbHHUN
nociOouuk / 3a pex. JI.C. llleBuenko. Bicnux Hayionanshnozo
yrigepcumemy «FOpuduuna axademis Yxpainu imeni Hpoc-
nasa Myopozoy. Cepia «Exonomiuna meopia ma npasoy.
2013. Ne 3. C. 217-349.

I XapuronoBa O.1. IIpaBOBiIHOCHHH IHTEIEKTYaJIbHOT
BJIACHOCTI, 110 BHUHHMKAIOTh BHACIIJIOK CTBOPCHHS PE3yJib-
TaTiB TBOPYOI AiSTILHOCTI (KOHLENTYyasbHi 3acaau). Oneca :
Oenikc, 2011. 346 c.
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in court is the formation of specialized panels
of judges, the Judicial Chamber of the Supreme
Commercial Court of Ukraine to review cases
related to protection of intellectual property
rights, as well as the introduction of appropriate
specialization of judges.

Thus, despite the fact that consideration
of certain categories of disputes related to
intellectual property rights within the jurisdiction
of ordinary courts, judges should ensure
specialization of courts, and might create division
in courts that are considering a significant number
of such disputes.

Conclusions

Thus, summarizing, it is necessary to empha-
size that Ukraine has created a modern legal
framework to protect intellectual property rights,
which to some extent complies with interna-
tional standards, including the requirements
of the TRIPS Agreement, and introduced mecha-
nisms to implement this legislation. But the pro-
cess of improving legislation in this area contin-
ues and needs further improvement.

It is obvious that the administrative and legal
protection of intellectual property rights is
genetically still young and is formed on the basis
of disintegration. Therefore, when detecting
anoffense to apply thenorm ofthe Code of Ukraine
on Administrative Offenses or the norms of other
laws — the question is not so simple. Therefore,
different authorities may classify the same offense
differently. This does not contribute to the unity
of the practice of application of administrative
legislation, nor the protection of intellectual
property rights.

Public administration in the field of intellectual
property rights protection is to some extent
carried out by all public authorities, but the main
subjects of administrative activity in this area
remain the executive authorities.

Given the above, administrative and legal
protection and administrative and legal protection
of intellectual property rights, in contrast to civil
protection and defense, is not characterized by
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self-regulation, in connection with which they
are under the constant imperative influence
of the subjects of management, that is, in other
words, is the object of public administration.
The object of public administration in
the field of intellectual property rights protection
are public relations arising from: the creation
of legal norms aimed at establishing a general
regime of intellectual property rights protec-
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tion, determining the administrative and legal
status of participants in administrative security
relations; issuance of security documents for
intellectual property objects; prevention of vio-
lations (administrative, criminal) of rights to
intellectual property; termination of infringe-
ments of intellectual property rights; bringing to
justice for infringement of intellectual property
rights.
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This article focuses on studying the question of what consequences the activity of international
fact-finding bodies could have for the international community and public international law as
a whole. The most obvious and immediate consequence of the activity of international fact-finding
bodies is the establishment of the factual circumstances of an international dispute or situation. The
disputing parties or participants of the situation take further measures aimed at a peaceful settlement
based on the findings and recommendations of the fact-finding body. The practice of inquiries in
interstate relations testifies to the fact that the activities of the international commission of inquiry have
significantly contributed to the solution of international disputes and ease tension between the parties.
The use of the fact-finding procedure within international organizations, primarily the UN, opens up
wider opportunities to influence the international legal order for international fact-finding bodies. It is
the author’s opinion that the consequences of the activity of the international commissions of inquiry,
which have been established by the United Nations, depend on the following measures that will be used
by its authorized bodies, and may manifest themselves in the implementation of further supervision
and control over the situation, conduct of further investigations and prosecution of persons responsible
for violations of international law, implementation of institutional, administrative and legal reforms
nationwide, provision of humanitarian and other aid to affected subjects, etc. In addition, the activity
of international fact-finding bodies may have implications for the development and functioning
of international law, which are manifested in ensuring compliance with the international law standards
by its subjects, establishing the presence or absence of international legal customs, and introducing
amendments to international legal acts.

Introduction

Subjects of international law may decide
recourse to an inquiry procedure in cases of inter-
national disputes based on questions of fact or
existence of situations related to alleged viola-
tions of the rule of international law. The activ-
ity of international fact-finding bodies is aimed
at investigating such disputes or situations by
establishing the factual circumstances of a par-
ticular event and presenting their findings and rec-
ommendations to the relevant subjects based on
the investigation.

The findings and recommendations of interna-
tional fact-finding bodies are contained in their
reports. Given the non-binding nature of such
reports, the authorized subjects of international
law are free to independently determine further
measures aimed at a peaceful settlement. In other
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words, such measures can be based on the findings
and recommendations of international fact-find-
ing bodies or ignore it. In any case, the direct
settlement of a dispute or situation depends on
the further activities of the parties in dispute or
participants in the situation.

It can be said that the activity of international
fact-finding bodies has direct consequences for
the international legal order in cases where
peaceful settlement measures undertaken
by authorized subjects establish or take into
account the findings and recommendations
of such bodies.

The purpose of the article is to define
and systematize the consequences of the activ-
ity of international fact-finding bodies for
subjects of international law, international
legal order, and international public law in
general.
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Statement of basic materials

The establishment of the factual circumstances
of the disputed situation is an immediate
consequence of the activity of international fact-
finding bodies, which is the result of achieving
their main purpose — the fact finding. The
Commission of Inquiry involved in the Dogger
Bank Case (1904) established the fact that there
were no hostile actions against the Russian
flotilla and that there were no enemy ships in
the areca where the event took place!. International
Commissions of Inquiry for “Tavignano” (1912)>
and for “Tiger” (1917)* have identified the areas
in which incidents that have led to disputes
have occurred. The Commission for “Tubantia”
(1921) established the sinking of a Dutch ship
by a German torpedo, effectively establishing
Germany’s responsibility for the incident’. In
addition, Commissions of Inquiry can qualify
actions providing their opinions on legal
issues on the basis of international law. The
Commission of Inquiry for the “Red Crusader”
(1961) came to such legal findings as to
the extension of the jurisdiction of the Danish
frigate to the British trawler and exceeding
the limit of legitimate use of force in relation
to the latter’. The establishment of individual
responsibility may be another consequence
of the activity of international bodies carrying
out the inquiry procedure. Thus, the Dogger
Bank Commission of Inquiry (1904) established
the responsibility of Admiral Rozhestvensky for

' International commissions of inquiry. Incident in the North

Sea (The Dogger Bank Case). Report. 1904. WorldCourts.
International Case Law Database. URL: http://www.world-
courts.com/ici/eng/decisions/1905.02.26 _doggerbank.htm
(application date: 18.01.2020).

2 Merrills J.G. International Dispute Settlement. Fourth
edition. Cambridge, 2012. 387 p. P. 49.

3 Merrills J.G. International Dispute Settlement. Fourth
edition. Cambridge, 2012. 387 p. P. 50.

*  Merrills J.G. International Dispute Settlement. Fourth
edition. Cambridge, 2012. 387 p. P. 52.

5 Report of 23 March 1962 of the Commission of Enquiry
established by the Government of the United Kingdom
of Great Britain and Northern Ireland and the Government
of the Kingdom of Denmark on 15 November 1961. United
Nations Office of Legal Arrairs (OLA). URL: http://legal.
un.org/riaa/cases/vol _XXIX/521-539.pdf (application date:
20.09.2020).
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the shelling of peace ships and the consequences
of such shelling®.

Further settlement takes place through nego-
tiations between the parties. A.N. Ladyzhensky
and I.P. Blishchenko express the opinion that all
means of peaceful settlement of international
disputes “always begin with direct negotiations
on the use of these means and very often end
with such negotiations. Preliminary negotia-
tions are necessary for the formation of con-
ciliation, inquiry, and arbitration commissions.
Themselves such commissions are formed in
the case when it is not possible to resolve dif-
ferences through direct negotiations. The deci-
sions of the inquiry and conciliation commis-
sions provide material for negotiations™. All
interstate international disputes, for the solution
of which the fact-finding procedure was applied
in accordance with the 1907 Convention, were
settled through further negotiations between
its parties. The Russian Empire agreed to pay
compensation to the British government based
on the findings of the Dogger Bank Commis-
sion®. The Italian government paid compensa-
tion based on the results of the Commission
of Inquiry for “Tavignano”, although it was ten-
tatively planned to refer the dispute to an arbi-
tration body, which could decide on the basis
ofthe investigation’. Germany accepted the find-
ings of the Commission for “Tubantia” and also
compensated the Dutch government for the sink-
ing of the steamer'. In the “Red Crusader”
situation, the parties resolved the dispute by
the mutual rejection of their demands!'.

¢ International commissions of inquiry. Incident in the North

Sea (The Dogger Bank Case). Report. 1904. WorldCourts.
International Case Law Database. URL: http://www.world-
courts.com/ici/eng/decisions/1905.02.26_doggerbank.htm
(application date: 18.01.2020).

7 Jlagepkenckuit A.M., baumenko W.I1. Muphslie cpencTaa
paspelieHust CropoB Mexay rocygapcrsamMu. Mocksa, 1962.
175 c. C. 43.

8 Merrills J.G. International Dispute Settlement. Fourth
edition. Cambridge, 2012. 387 p. P. 48.

?  Merrills J.G. International Dispute Settlement. Fourth
edition. Cambridge, 2012. 387 p. P. 49.

10 Merrills J.G. International Dispute Settlement. Fourth
edition. Cambridge, 2012. 387 p. P. 52.

" Merrills J.G. International Dispute Settlement. Fourth
edition. Cambridge, 2012. 387 p. P. 55.
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The consequences of the activity of inter-
national fact-finding bodies established within
international intergovernmental organizations
depend on the authority of the organization
itself, the following measures that will be taken
by its bodies, the ability of the organization to
influence the behavior of other subjects, primar-
ily states, aimed at resolving the situation by
peaceful means. Further mechanisms for peace-
ful settlements can use the results of the work
of international fact-finding bodies.

Continue of further monitoring and control
the situation by the international and national bod-
ies 1s one of the main consequences of the activ-
ity of fact-finding bodies. The UN Human Rights
Council appointed independent experts to continue
monitoring the human rights situation in Cote d’Ivo-
ire and Syria in response to the recommendations
of the Investigators of the Commissions on Cote
d’Ivoire (2011) and Syria (2011)". In other cases, it
was decided to establish a new body whose task was
to monitor and to control. In Resolution 13/9 of April
14,2010 follow-up to the Report of the United Nations
Independent International Fact-Finding Mission on
the Gaza Conflict, the UN Human Rights Council
decided in the context of the follow-up to the Report
of the Independent International Fact-Finding Mis-
sion, to establish a committee of independent experts
in international humanitarian and human rights laws
to monitor and assess any domestic, legal or other
proceedings undertaken by both the Government
of Israel and the Palestinian side, in the light of Gen-
eral Assembly Resolution 64/254, including the inde-
pendence, effectiveness, genuineness of these inves-
tigations and their conformity with international
standards®, and continued to review the situation by

2 Commissions of inquiry and fact-finding missions on

international human rights and humanitarian law. Guidance
and practice. 2015. The Office of the United Nations High
Commissioner for Human Rights. URL: https://www.ohchr.
org/Documents/Publications/Col_Guidance and_Practice.
pdf (application date: 15.11.2018). P. 102.

13 Pesomrormst CoBera 1o npasam uesioseka OOH 13/9 (2010)
or 14 ampens 2010 . A/HRC/RES/13/9 «Ilocnenytomiue
Mepbl Ha OCHOBaHMH JOKJIana HesaBucnmol MexmayHapos-
Hoit muccun Opranumsanuu O0beanHeHHbx Hanuit o ycra-
HOBJIEHHIO (pakTOB B CBsi3u ¢ KoH(uukToM B ['azen. United
Nations Digital Library. URL: https://digitallibrary.un.org/
record/680823/files/A_ HRC RES 13 9-RU.pdf (application
date: 05.06.2019). Para. 9.
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considering the relevant reports at its subsequent ses-
sions. In response to the Commission on Guinea’s
recommendations (2009) to the UN High Commis-
sioner for Human Rights to monitor the situation in
Guinea, at least in 2010 during which the country is
likely to remain unstable, by an appropriately signif-
icant presence, in both quantitative and qualitative
terms, to serve as a deterrent to potential violators
of international law', OHCHR opened an office in
Kanakri on May 2010, focusing on the Commis-
sion’s recommendations to focus on security sector
reform, tackling impunity, strengthening the judicial
sector, and providing technical support for transi-
tional justice'>. It is a common practice to continue
monitoring the situation, which was the subject
of an international inquiry, by the authorized UN
bodies by submitting appropriate reports. For exam-
ple, the Secretary General has submitted to the UN
General Assembly the Report “Second follow-up to
the report of the United Nations Fact-Finding Mis-
sion on the Gaza Conflict™®.

The consequences of the activity of fact-find-
ing bodies can also be manifested in the con-
duct of identified violations of international
law and the prosecution of those responsible
for such violations. The International Com-
mission of Inquiry for Yugoslavia (1992—-1994)
in its first interim report proposed to states to
combine its jurisdictions under the universal-
ity principle and vest this combined jurisdic-
tion in an international tribunal'’. In the opin-

4 TIucemo T'emepamsroro cekperapss OOH or 18 naeka-

Opst 2009 r. Ha ums Ilpencenarenst Cosera besomacHoctn
S/2009/693. United Nations Digital Library. URL: https://
digitallibrary.un.org/record/674582/files/S_2009 693-RU.
pdf (application date: 16.05.2019). Para. 276.

5 Commissions of inquiry and fact-finding missions on
international human rights and humanitarian law. Guidance
and practice. 2015. The Office of the United Nations High
Commissioner for Human Rights. URL: https://www.ohchr.
org/Documents/Publications/Col_Guidance and_Practice.
pdf (application date: 15.11.2018). P. 103.

16 TNoxman T'emepamsHoro Cekperapst «Btopast cepusi mocie-
JYIOIIMX Mep Ha OCHOBaHMHM JOKIana Muccun OpraHu3anym
O0bemHeHHbIX Haruii 1o ycTaHOBJICHHO (haKTOB B CBSI3H C KOH-
¢mmxroMm B ['azex» ot 11 aBrycra 2010 . A/64/890. United Nations
Digital Library. URL: https:/digitallibrary.un.org/record/688347/
files/A_64 890-RU.pdf (application date: 26.05.2019).

7 TIucemo  Temepamproro  Cekperaps  OOH ot
9 deppans 1993 . va umsa Ilpencenarens Cosera beso-
nacHoctu S/25274. United Nations Digital Library. URL:
https://digitallibrary.un.org/record/197158/files/S_25274-RU.
pdf (application date: 28.05.2019). Para. 73.
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1on of the Commission, “<...> it would be for
the Security Council or another competent
organ of the United Nations to establish such
a tribunal <...>”'8, The UN Security Council,
in Resolution 808 (1993) of February 22, 1993,
taking into account the work of the Commis-
sion and considering its interim report, pointed
out the need to establish an appropriate tribu-
nal'. The Tribunal was established in accord-
ance with UN Security Council Resolution
827 (1993) of May 25, 1993 which, in its pream-
ble, among other things, it was noted the need
to continue the investigation of the Commis-
sion until the appointment of the Prosecutor
of the International Tribunal®. The situation
in Darfur (2004) was referred to the Interna-
tional Criminal Court, in accordance with par-
agraph 1 of UN Security Council Resolution
1593 (2005) of March 31, 2005, according to
the recommendations of the Investigative Com-
mission®'. Report of the Commission of Inquiry
for Guinea (2009) influenced the decision
of the Prosecutor of the International Crimi-
nal Court to initiate a preliminary investiga-
tion””. The Commission of Inquiry for Timor-
Leste (2006) recommended that cases related to
the events reflected in its report be investigated

¥ TIucemo T'enepampHoro Cexperaps OOH ot 9 d¢es-

pans 1993 r. Ha ums Ilpencenarenss Cosera besonacHocTu
S/25274. United Nations Digital Library. URL: https:/digi-
tallibrary.un.org/record/197158/files/S_25274-RU.pdf (appli-
cation date: 28.05.2019). Para. 74.

19 Pesomonus Cosera bezomacnoctu OOH 808 (1993) or
22 ¢epanst 1993 . S/RES/808 (1993). United Nations Digi-
tal Library. URL: https://digitallibrary.un.org/record/243008/
files/S_RES 808%281993%29-RU.pdf (application date:
13.05.2019). Para. 1.

20 Peszomorust Cosera bezomacnoctn OOH 827 (1993) or
25 mas 1993 . S/RES/827(1993). United Nations Digital
Library. URL: https://digitallibrary.un.org/record/166567/
files/S_RES 827%281993%29-RU.pdf (application date:
10.05.2019).

21 Pesomormust Cosera besomacunoctn OOH 1593 (2005) ot
31 mapra 2005 r. S/RES/1593(2005). United Nations Digital
Library. URL: https://digitallibrary.un.org/record/544817/
files/S RES 1593%282005%29-RU.pdf (application date:
07.06.2019).

2 Commissions of inquiry and fact-finding missions on
international human rights and humanitarian law. Guidance
and practice. 2015. The Office of the United Nations High
Commissioner for Human Rights. URL: https://www.ohchr.
org/Documents/Publications/Col_Guidance _and_Practice.
pdf (application date: 15.11.2018). P. 102.
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by an international prosecutor and considered
by a mixed panel of international and local
judges®. With United Nations support, an inter-
national prosecutor was appointed to the Attor-
ney General’s Office, who headed the Special
Crimes Investigation Team, which completed
335 investigations by December 2012, several
cases were considered in a mixed court®.

The activity of international fact-finding bod-
ies can also lead to institutional and legal reforms
in a State. Implementation of the recommenda-
tions of the Commission of Inquiry for Guinea
(2009) is a prime example. The Commission
recommended carrying out institutional reforms
of the military and judicial systems, start court
proceedings against persons guilty of commit-
ting international crimes, pay compensation to
victims, etc.” The Government appointed three
investigating judges to review the cases inves-
tigated by the Commission in 2010. The panel
of judges accused several high-ranking officials,
including senior military personnel, of com-
mitting various crimes related to the events
of 20092, In 2011, the Government of Guinea
signed the Statement of mutual commitments on
peacebuilding in Guinea with the Peacebuild-
ing Commission, which is established by them,
the priority of which was to promote national
reconciliation and unity; defense and security
sector reform; youth and women’s employment

# Tlucemo I'enepanmbHoro cekperaps OOH or 17 okrs-
Opst 2006 1. Ha ums Ilpencenarens Cosera besonmacHoctu
S/2006/822. United Nations Digital Library. URL: https://
digitallibrary.un.org/record/589020/files/S_2006 822-RU.
pdf (application date: 15.04.2019). Para. 230-231.

2 Commissions of inquiry and fact-finding missions on
international human rights and humanitarian law. Guidance
and practice. 2015. The Office of the United Nations High
Commissioner for Human Rights. URL: https://www.ohchr.
org/Documents/Publications/Col_Guidance and Practice.
pdf (application date: 15.11.2018). P. 103.

2 Tlucemo T'enepanmproro cexperaps OOH ot 18 neka-
opst 2009 r. Ha ums Ilpencenarens Cosera besonacHoctu
S/2009/693. United Nations Digital Library. URL: https://
digitallibrary.un.org/record/674582/files/S_2009_693-RU.
pdf (application date: 16.05.2019). Para. 279.

%6 Commissions of inquiry and fact-finding missions on
international human rights and humanitarian law. Guidance
and practice. 2015. The Office of the United Nations High
Commissioner for Human Rights. URL: https://www.ohchr.
org/Documents/Publications/Col_Guidance and_Practice.
pdf (application date: 15.11.2018). P. 103.
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policy. The statement provided for mutual obli-
gations for the parties and a periodic review of its
implementation?’.

The activity of international fact-finding
bodies may also result in the provision
of humanitarian aid to States in need of it.
According to the Investigative Commission for
Angola (1985-1988), there is a pressing need for
furtherassistance by the international community
for rehabilitation and reconstruction®. The
Security Council, in its Resolution 577 (1985)
of December 6, 1985, approved the report
of the Commission and asked the Member
States and international organizations to
provide all necessary aid to Angola in order to
strengthen its defense capability and in order to
facilitate the early restoration of its economic
infrastructure”. June 30, 1986 The Secretary
General submitted a report to the Security
Council, which contained responses from
Australia, Brazil, Canada, China, the USSR,
the Netherlands and other states with a detailed
description of the activities carried out by these
states to support Angola*’. Aid was also provided
by the International Labor Organization
and the United Nations Conference on Trade
and Development®'.

¥ 3asBIICHHE O B3aMMHBIX 00s3aTeIbCTBAX B chepe MUPO-

CTPOUTECIILCTBA B I'Bunen MCXKAY MNPAaBHUTCIBCTBOM I'su-
Her U KOMHCCHUM 1O MHPOCTPOMTENBCTBY OT 23 CEHTSIOpS
2011 . PBC/5/GUI/2. United Nations Digital Library. URL:
https://digitallibrary.un.org/record/712905/files/
PBC_5 _GUI 2-RU.pdf (application date: 18.06.2019).

2 Noknan Komuccenn Cosera besonacHocTn 1o pacciieiosa-
HUIO, CO3/IaHHOW B COOTBETCTBHU ¢ pe3osmorueit 571 (1985) or
22 Hosiopst 1985 . S/17648. United Nations Digital Library.
URL: https://digitallibrary.un.org/record/106901/files/S_
17648-RU.pdf (application date: 19.04.2019). Para. 102.

¥ Pesomormst Cosera besomacroctu OOH 577 (1985) or
6 nexabpst 1985 . S/RES/577 (1985). United Nations Digital
Library. URL: https:/digitallibrary.un.org/record/116406/files/S
RES 577%281985%29-RU.pdf (application date: 10.05.2019).

30 Joxnan I'enepansroro Cekperapsi, KACAIOIIMIACS OCYIIe-
ctienus pesomonnu 577 (1985) Cosera bezomacHocTy, mpu-
HATO# 10 *kanobde Anronsl Ha FOxHy0 Adpuky ot 30 HrOHS
1986 r. S/18195. United Nations Digital Library. URL:
https://digitallibrary.un.org/record/118349/files/S_18195-RU.
pdf (application date: 20.05.2019).

31 Noxman T'enepanbHoro Cekperapsi, KacarollHHCs OCY-
mecteieHus pesomonuu 577 (1985) Cosera besonacHocTw,
NpUHATONH 1Mo kanobe Auromsl Ha FOxHYIO AQpHKY OT
2 cenrsops 1986 1. S/18195/Add.1. United Nations Digital
Library. URL: https://digitallibrary.un.org/record/120435/
files/S_18195_ Add.1-RU.pdf (application date: 20.05.2019).
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In addition to those described above, the conse-
quences of the activity of international fact-find-
ing bodies may be to stop violations of interna-
tional law, to compensate for harm to victims,
states, and other subjects, to provide protection
to victims affected by violations of international
law, and witnesses who have cooperated with
such bodies, to limit certain rights of those or
other persons guilty of committing violations
of international law and other consequences for
the international legal order. If the fact-finding
procedure is combined with other settlement
mechanisms under the mandate of one interna-
tional body, the results of the investigation may
serve as a basis for that body to carry out other
tasks entrusted to it. For example, the United
Nations Compensation Commission for Iraq
(1991) estimated losses and set the amount
of compensation based on the results of its
fact-finding work??.

The activity of international fact-finding bod-
ies can have a significant impact on the devel-
opment of international law and its functioning
within the international legal order. For example,
the establishment of a Commission of Experts
for the former Yugoslavia (1992—-1994) heralded
anew era of international commissions of inquiry
and triggered the renaissance of ICL. The Com-
mission was instructed to inquire into viola-
tions of international humanitarian law, which
departed from the traditional model for commis-
sions of inquiry. The establishment of the Inter-
national Criminal Tribunal for the Former Yugo-
slavia marked the revitalization of ICL that had
laid largely dormant post-Nuremberg*.

International fact-finding bodies can serve as
a mechanism to promote compliance with inter-
national law standards by its subjects. Exploring

32 Nloxnan I'enepanbHoro Cekperaps, IPEACTABICHHBIH BO

ucnonHenue nyHkra 19 pesomonuu 687 (1991) Cosera beso-
nacHoctH ot 14 mas 1991 1. S/22559. United Nations Digital
Library. URL: https://digitallibrary.un.org/record/114005/
files/S_22559-RU.pdf (application date: 26.06.2019).

3 Jacobs D., Harwood C. International Criminal Law Out-
side the Courtroom: The Impact of Focusing on International
Crimes for the Quality of Fact-Finding. Quality Control in
Fact-Finding / ed. by M. Bergsmo. Florence : Torkel Opsahl
Academic EPublisher, 2013. P. 325-357. P. 328-329.
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this question, A. Cassese identified monitor-
ing and institutional fact-finding as such mech-
anisms*. Having a number of advantages,
the main of which is the release of such bodies
from the will of the states concerned, they provide
a higher level of independence and impartiality.
Further steps are used not by states that will con-
tinue to defend their own interests, but by inter-
national organizations, whose interests, it seems,
lie in one thing — to resolve a dispute or situation,
primarily those that threaten international peace
and security. In addition, the reports of such
Commissions of inquiry are usually public, while
the reports of traditional Commissions of inquiry
can be confidential, especially if the parties
refuse to accept it. M. Aksenova believes that
the catalyst for this paradigm was the Commis-
sion of Experts for the former Yugoslavia (1992),
which was used as a mechanism to ensure better
compliance with international standards in such
a way as to separate the fact-finding procedure
from the will of the state®.

In addition, the existence or absence of inter-
national legal customs may be a consequence
of the activity of international fact-finding bod-
ies. Such bodies investigate various aspects
of the activities of subjects of international
and national law and establish the basic patterns
of behavior of such subjects in certain situations
in their work. The activity of fact-finding bodies
helps to organize and summarize such behav-
ior under similar and like circumstances. In this
way, bodies conducting an international inquiry
can help establish “practice” as one of the two
pillars of international legal custom. The domes-

3 Cassese A. Realizing Utopia: The Future of International
Law. Oxford : Oxford University Press, 2012. 728 p. P. 296.
3 Aksenova M., Bergsmo M. Defining the Purposes,
Mandates and Outcomes of Fact-Finding Commissions
Beyond International Criminal Justice. FICHL Policy
Brief Series. 2015. Ne 38. URL: https://books.google.com.
ua/books?id=wB-7DwAAQBAJ&pg=PP1&Ilpg=PP1&d-
gq=toaeptaksenovatand+bergsmo-+defining+the+pur-
poses,tmandatestand+outcomes&source=bl&ots=vs-
rgeqeedr&sig=ACfU3U20f5SwENDPTOUFxBNJ9dw-
WFUA3Zjg&hl=ru&sa=X&ved=2ahUKEwiQ_ NaU-
vuPoAhWLepoKHY fXCi0Q6AEwWAHOECAsQKw#v=0-
nepage&q=toaep%20aksenova%?20and%20bergsmo%20
defining%?20the%20purposes%2C%20mandates%20and%20
outcomes&f=false (application date: 05.07.2019).
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tic doctrine includes all external manifestations
(actions or inaction) in the concept of practice as
an element of the formation of international legal
customs that originate from the official bodies
of subjects of international law and, above all,
states®®. For example, the Investigation team that
carried out a technical investigation into the crash
of the MH17 flight over Donbass, conclude that
there were no rules of international law prohibit-
ing flights over military conflict zones and criti-
cized the activities of states and other subjects in
assessing the risks associated with such flights.
Consequently, a number of recommendations
have been made aimed at ensuring a higher level
of security for civil air transportation®’.

The activities of international fact-find-
ing bodies may also lead to changes in exist-
ing international agreements. The results
of the work of the ICAO Fact-Finding Com-
mission, which investigated the incident with
Boeing KE007 in 1983, became the basis for
the Resolution of the ICAO Council, in which it
condemned the attack on the plane by the Soviet
authorities. This Resolution, in turn, contributed
to the adoption of the Amendment to the Chi-
cago Convention on International Civil Aviation
in 1984, which was aimed at reducing the risk
of similar incidents in the future®®. The relevant
Protocol, adopted on May 10, 1984, added Arti-
cle 3 bis to the Convention, which imposed on
the States-parties the obligation to refrain from
using weapons against aircraft in flight and pro-
hibited endangering the lives of persons on board
and the safety of the aircraft as a whole, in case
of interception the latter®.

¢ Tlokia FO.B. ®opMyBaHHS MiKHAPOIHO-TIPABOBUX 3BH-

4aiB: PO3MEXYBAaHHS IOHATH «IPaKTUKa» 1 opinio juris.
Bichuk Axaoemii npasosux mayx Ykpainu. 2005. Ne 4(43).
C. 135-144. C. 136.

37 Crash of Malaysia Airlines flight MH17. The Report
of 13 October 2015 issued by the Dutch Safety Board.
URL: https://www.onderzoeksraad.nl/en/media/attach-
ment/2018/7/10/debed724fe7breport mh17 crash.pdf (appli-
cation date: 21.04.2020).

3% Merrills J.G. International Dispute Settlement. Fourth edi-
tion. Cambridge, 2012. 387 p. P. 61.

3 TIpoToKoJI, KacaroIuiicst m3MeHeHUs: KOHBEHIIMH 0 MEX-
IyHapogHOU rpakaanckoi aBuanuu ot 10 mas 1984 . URL:
http://docs.cntd.ru/document/1902227  (application  date:
20.06.2019).

29



Ivanov Artem

Conclusions

The finding of one or the other fact, in
itself, can be considered as a result of the work
of the relevant body, and the further behavior
of subjects of international law is determined
by the specific content of the established fac-
tual circumstances. Thus, the findings and rec-
ommendations of the fact-finding bodies have
the effect of the authorized subjects’ behavior,
which: a) is aimed at resolving a dispute or
situation; b) takes into account such findings
and recommendations or is based on it. The
result is that the consequences of the activities
of the fact-finding bodies directly depend on
the will of the parties to the dispute, in the case
of inquiry procedure in interstate relations, or on
the will of the authorized bodies of an interna-
tional organization, interested states, and other
entities, in the case of resorting to an investi-
gative procedure within an international organ-
ization. It can manifest itself in: 1) compensa-
tion paid to the affected party to the dispute or
to victims and to injured parties of violations
of international law; 2) monitoring and control
of the situation by authorized international bod-
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ies (including the establishment of new bod-
ies for this purpose with special competence);
3) conducting investigations at the international
and national levels; 4) referral of a dispute or sit-
uation to international intergovernmental organ-
izations, including judicial ones; 5) bringing
persons those responsible for gross and serious
violations of international law to international
criminal liability; 6) condemnation of actions
that constitute a violation of international law
by the international community; 7) provid-
ing assistance and support from the interna-
tional community; 8) adoption and amendment
of international and national legal acts; 9) car-
rying out administrative reforms and civil trans-
formations at the national level, etc. In addition,
the activities of International fact-finding bodies
can directly or indirectly affect the development
and functioning of public international law.

Summing up what has been said, it can be
argued that international fact-finding bodies are
an extremely useful and effective mechanism that
contributes to the peaceful settlement of interna-
tional disputes and situations and can lead to var-
ious consequences for international legal order
and international public law.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/20
WWW.UNI-GOETTINGEN.DE/REOS



Kolomoiets Oleksandr Foreign experience of financial monitoring authorities...

Foreign experience of financial monitoring authorities: organizational and legal aspect

Kolomoiets Oleksandr
PhD Student at the Department of Administrative and Customs Law
University of Customs and Finance, Ukraine

The article examines the main trends of financial monitoring (intelligence) by different countries
of the world in terms of organizational structure and legal regulation. The author is formulated
the definition of the “financial monitoring (intelligence) of foreign countries”. The focus is
on the researching of international standards and the functioning of established international
organizations, members of which are advanced countries in the fight against predicate offenses. As
a result of establishing the peculiarities of the activities of financial intelligence units, the common
and distinctive features inherent in foreign supervisory authorities were revealed. It is established
that the main purpose of the activity of the subjects of state financial monitoring is to prevent money
laundering (legalization), as well as to counteract the financing of terrorism. The main directions
of achieving this goal in accordance with the legal regulation and organizational structure are
identified. In addition, the place and role of financial monitoring units in the system of national
and international policy of foreign countries was analyzed.

It was researched that the leader in financial intelligence is the United States of America, whose
authorities are interdependent and work closely together. Taking into account significant events for
this state, the list of legislative acts is generalized and their content is briefly described. The structure,
issues of accountability and control of financial intelligence units of foreign countries was explored.
The influence of legislative acts, taking into account their peculiarities on the practical functioning
of financial monitoring is considered. The experience of Germany, France, Ireland, and Australia
was analyzed and compared on this issue. The universal model of financial monitoring is proposed,
which is common to all international actors. Based on the analysis, given the activities of financial
monitoring units of the studied countries, it is proposed to improve the legislation of Ukraine, in order
to take over the positive experience and consolidate international standards in the legal system, by
implementing the relevant rules.

3apyOixkHuil 10CBia AILIBLHOCTI OPraHiB GiHAHCOBOI0 MOHITOPHUHTIY:
oprasizaniiiHO-NPaBOBHi aCNEKT

Konomoeuwv Onexcanop Kocmanmunosuu
acnipanm kageopu aOMIHICMPAmMueHO20 Mma MUMHO20 NPasd
VYuisepcumemy mummnoi cnpasu ma ¢pinancis, Yepaina

Beryn

VY cyyacHuX yMoBax (DyHKIIOHYBaHHS opra-
HIB JIepKaBHOI BTN aKTyaJbHUM 3QJIAIIA€THCS
JOCTIIKeHHsT HalOIbIl MPOOJIEMHUX ACIIEKTIB,
10 BUHHUKAIOTH I Yac peasi3aiii MOBHOBa-
KEHb CIyXKOOBUMU 0coOaMu K HOCIiB oprasi-
3aI[iHHO-PO3MOPSIAUUX  Ta  AJAMIHICTPATHBHUX
¢ynkuii. [Tpuknagom € pispHICTh JlepikaBHOT
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CIyKOM (hpIHAHCOBOTO MOHITOPUHTY YKpaiHH
(mani — [epxdinmonitopunr)'. 3 omsay Ha Te,
o BigmoBigHO 10 1. 7 4. 3 [lonokeHHS OqHUM
13 3aBIaHb BITYM3HSIHOTO OpraHy (iHAHCOBOI
PO3BIKK € MPEICTAaBHUITBO YKpaiHH B MiXk-

' Tlpo s3arBepmxenns [lonoxennst mpo JlepxkaBHy City)0y

(hinancoBoro MoHiTopunry Ykpainu : [TocranoBa KabGinery
MinictpiB Ykpainu Bix 29.07.2015 p. Ne 537. Bidomocmi
Bepxosnoi Paou Yxpainu. 2015. Ne 537-2015-m.
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HApOJHUX OpraHi3alisx 3 MUTaHb 3amo0iraHHSI
Ta TmpoTumii Jeramsamii (BiAMHBaHHIO) J0XO-
JiB, OJIEp)KAaHUX 3JIOUMHHUM MUIAXOM, (iHAHCY-
BaHHIO TEPOPHU3MY Ta (PiHAHCYBAHHIO PO3TIOBCIO-
JDKEHHS 30p0Oi MacoBOTO 3HUIICHHS, AOLIILHIM
€ BHMBYEHHS NMHUTAHHA AISUIBHOCTI aHAJIOTTYHUX
3apyODKHUX OpraHiB 3 TOUYKH 30py OpraHizamiii-
HO-TIPaBOBOTO AaCHEKTYy. 3aBISIKH 3all03MYCHHIO
HAOIIBII IPOTPECHUBHUX MOAEIeH poOOTH
TaKuX opraHizaiiii YkpaiHa sk cy0’ €KT MDKHa-
POAHUX BITHOCHH HaJalli MOXX€ BHUKOPUCTOBY-
BaTH TO3UTHBHUN JIOCBIJ Ta IMIUIEMEHTYBaTH
MDKHApOAHO-TIPABOBI HOPMH Y  BITYM3HSHE
3aKOHOMABCTBO. [IuTanHIO aHaIi3y 3apyOi’KHOTO
J0CBiy (hiHAHCOBOTO MOHITOPHHTY (PO3BIJIKH)
MIPUAISUIA YBary BeJIMKAa KUTbKICTh BITYUU3HSIHUX
Ta 3aKOPJIOHHUX YUYEHUX, OJHAK B YMOBAaX IIBU/I-
KOINTMHHOCTI 3MiH, 301JIbIIICHHS KIJTEKOCTI 37109H-
HIB y Li# cdepl Ta pi3KUM 3pOCTaHHSIM HETaTUB-
HUX HACJIKIB, K1 IOCTAIOTh Mepe Aep:KaBaMu
CBITY, JOPEYHUM € MOITHOIEeHE BUBYECHHS J0C-
Biy 60pOTHOM 3 BIIMUBAHHSM T'POIIEH.

Otxe, 3 OISy Ha BHUKIAACHE MeTa i€l
CTaTTl — MpoaHaNi3yBaTH 3apyOLKHHUI JOCBIg
JISUTBHOCTI OpraHiB (piHAHCOBOI PO3BIAKH Kpi3b
MPU3MY OpraHi3ariifHO-PAaBOBOTO MiIXOTY.

BuxJiiag ocHOBHOTO Marepiaay

3 METOI0 IMOBHOTO PO3KPUTTS TEMH JIOCIHIi-
JUKEHHST HEOOXIQHO HAJaTh BU3HAYEHHS TAaKOl
nedinimii, sk «¢piHAHCOBUM MOHITOPHHT (PO3-
BiJIKa) 3apyOiKHHX Kpainy». Y 3arajlibHOMY pO3y-
miadi JI.LK. BonkoBa Bu3Hauae ¢diHaHCOBUI
MOHITOPHHT SIK MEXaHi3M 3HIMCHEHHS MOCTIH-
HOTO CIOCTEPEXKEHHSI 3a (DIHAHCOBOK JIisTb-
HICTIO Hacamrepea KPEAUTHUX YCTAHOB, a TAKOXK
3MIMCHEHHS OLIHKH, aHai3y 1 MPOTHO3y WMO-
BIPHOCTI 3A1MCHEHHS HE3aKOHHUX (PIHAHCOBUX
ormepamiii’. 3 yKa3aHMM BH3HAYCHHSIM MOYKHA
HE TIOTOAMTHCH 3 OIVISIY Ha TMEBHY «BY3BbKICThY
CaMOro MOHSATTS Ta 3alpolOHYBAaTH TakKe TIIy-
MayeHHsA: (PIHAHCOBMH MOHITOPUHI (PO3BiJKA)
3apyOiKHHMX KpaiH — 11 AISUTbHICTh YIIOBHOBaXKE-

2 Boponoga JI.K. CioBHHUK (hiHaHCOBO-TIPAaBOBHX TEPMiHIB.

2-re BUJ., epepod. Ta gon. Kuis : Anepra, 2012. C. 515.
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HUX OpraHiB Jep>KaBHOI Biajau Ta/abo opraHiza-
i, YTBOPEHUX BIJIMOBITHO JO 3aKOHOJIABCTBA
NEBHOI JiepKaBu a00 Ha BUKOHAHHS HOPM MiX-
HapOJIHOTO TIPaBa, sIKi peasli3yloTh MOKJIAIeH] Ha
HUX 3aBJaHHS Ta 00O0B’SI3KH IUISIXOM IIpaBopea-
Ji3arii 3 BUKOPUCTAHHAM IOPUAUYHOTO 1HCTPY-
MEHTapil0 3 METOK 3amo0iraHHs Ta MPOTHAIL
neramizaiii (BIAMHUBaHHIO) KOIITIB, OTPUMaHUX
37I0YMHHUM IIJISIXOM, (PiHAHCYBaHHS TEPOPHU3MY
Ta MPOBEACHHS 1HIIOT AISUTBHOCTI, IepedadyeHol
3aKOHOJIABCTBOM. 3 OIVISIIy Ha 3a3Ha4YeHE 3apy-
ODKHMI JOCBIJ CIiJ PO3MISAATH 3 TOYKU 30Dy
OpraHizaliifHOTrO Ta MPaBOBOIO ITiIXOIIB.

Ha nymky aBTOpa, opraHi3ailiiHUNA acHeKT
O3Ha4ae TepenyciM BHYTPIIIHIO CTPYKTYpY
opraHiB ()iHAHCOBOTO MOHITOPUHTY (PO3BIJIKH)
3apyODKHUX KpaiH, a TakoX MeXaHi3M peaiza-
il TakuMu Ccy0’€KTaMu TTOBHOBa)XKeHb. BonHO-
4ac MpPaBOBHH MiAXiJ XapaKTepHU3ye CyKYIHICTb
HOPMAaTUBHO-TIPAaBOBUX  HOPM,  3aKpiIJIEHUX
y BIATMOBITHUX 3aKOHOJABUYUX aKTaX, MPUHUHATUX
cy0’€eKTaMH 3aKOHOJIABYOi 1HIIIATHBH Yy BIJIIO-
BIJTHOCTI JI0 HOPM HaIllOHAJILHOTO Ta MiKHAPO/I-
HOTO TIpaBa. BkazaHi migxoau € B3aeMO3aliexk-
HUMHU MDK 00010 Ta mepeOyBaroTh y TICHOMY
3B’ SI3KY.

3apyOixHUI 10CBiA (HiHAHCOBOTO MOHITO-
puHTY (PO3BIIKHM) TaKOK 0a3yeThCs Ha y4acTi
Cy0’€KTIB MI>KHApOIHHUX BIIHOCUH y PI3HUX Opra-
Hizarisx. Tak, HaCIAKOM KOHCOIiAAIii 3yCHIIh
JIEpKaB CBITY il 4ac OOPOTHOM 3 EKOHOMIYHUMU
MOPYIICHHSIMU CTajio yTBOpeHHs y 1989 pomi
MixHapoaHoi Tpynu 3 NPOTUAIl BiJIMHUBAHHIO
Opynaux rpomei (nani — FATF), unenamu sikoi
Harenep € 39 nepxas, METOIO SIKOI € OILIMPEHHS
MDKHApOJIHUX CTAaHIAPTIB 3 MHUTaHb (iHAHCO-
BOro MoOHiTOpuHry (po3Biaku)®. Y 1995 pomi
ctBopeHa ErmoHTChKa Tpymna mipo3aiiiB GinaH-
COBOT PO3BIJIKH, SIKA 332 CBOEIO CYTTIO € Hehop-
MajJdbHUM 00 €IHAHHAM, 3aBJaHHSIMH SKOTO
€ TIPOBEJICHHSI 3acCijaHb, HABYaHb, KOOPIUHAIIII,
MIJBUILEHHS PE3yJIbTAaTUBHOCTI MIIIXOM OOMIHY
iH(pOpMalli€l0 Ta HAYKOBUMH MPALSIMUA MIXK yJac-

3 FATF. Members and Observers. URL: https://www.fatf
gafi.org/about/membersandobservers/  (mara  3BepHEHHS:
06.09.2020).
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nukamu. Kpim toro, y 1997 poui ctBopeHo komi-
TeT ekcrepTiB Pagu €Bpornu 3 OIIHKH 3aXOiB
MPOTUIIT BIIMUBaHHIO KOIITIB Ta (DiHAHCYBaHHIO
tepopusmy (Moneyval), siKkuii JOCTIKY€E 3aX0a1
3 WpOTUMii BiIMUBaHHIO (Jeramizallii) rporio-
BUX KOINITIB, OTPUMAHUX 3JIOYMHHHUM MLUISIXOM,
Ta ()iIHAHCYBAHHIO TEPOPU3MY.

3 oy Ha QYHKIIOHYBAaHHS BHIIIEBKA3aHUX
OpraHiB, CHUIBHOIO METOI0 SIKMX € YIOCKOHa-
JieHHs ()IHAHCOBOTO MOHITOPHUHTY (PO3BiJIKH), HE
MEHIII BXJIUBUM € JOCITIKSHHS JOCBILY PI3HUX
KpaiH (SK1 € WiIeHaMH MIKHAPOIHUX OpraHizaiii
YM CIIOCTEepirayaMu) 4Yepe3 CHHTE3 BHYTpIill-
HbOi OyJOBHM OpraHiB Biagud Ta HOPMATHUBHOTO
perynroBaHHd. Baromuil BIUIMB Ha IPOBEACHHS
(hiHAaHCOBOTO MOHITOPUHTY MarOTh HAIlIOHAJIbHI
0COOJHMBOCTI, B TOMY YHCJ MPUHAIEKHICTD 10
MEeBHOI MPaBOBOi CiM’1, COIIaJIbHI YNHHUKH, €KO-
HOMIYHI TOKa3HUKU Ta 1HIIE.

Jlinepom ¢inancoBoi po3Biaku y cBiti € Crio-
nyueni llltaru Amepuku (nani — CILIA), ne Haii-
OLTBII 3HAYYIIIUM OpraHOM (DIHAHCOBOT PO3BIIKHU
€ JlepxaBHe areHTCTBO 3 MPOTUIIT (PiHAHCOBUM
3nounHaM (mami — FInCEN), sike, gx 1 BITUU3HS-
HUW aHAJIOT, MIAMOPSIIKOBYETHCS Ta KOOPAHMHY-
eThcst MiHicTepcTBOM (piHaHCiB. MeTa 11i€i opra-
Hizauii nependavae 3aXucT (HiHAHCOBOI CHCTEMH
IUISIXOM TPOBEJEHHSI 00pPOTHOM 3 BiIMUBAaHHSIM
rpoueil Ta npotuaii GpiHaHCYBaHHS TEPOPHU3MY,
a TaKOXX BUKOPUCTAHHS JEP>KaBHUX OpPraHiB JIs
300py Ta aHamizy iH(OpMaIlii, sika SBIIg€ iHTEpEC
it FinCEN.

[IpaBoBe peryntoBaHHS AISIBHOCTI (piHAHCO-
BOi po3Bifku CIHIA perymoeThecsi BETUKOIO KiJib-
KiCTIO HOpMaTHBHO-TIIPABOBUX akTiB (Tadm. 1)*.

B icropuuHiii peTpoCIieKTHBI 3a3Ha4YCHI 3aKOHO-
JIaByi aKTH BT paIv IEPIIOPSIHY POJib y 60pOTHOi
3 TEPOPHU3MOM, ILI0 CBOEK YEProOl0 MOCIYTYBaJIO
MIPUKIIATIOM ISl IPUMHSATTS BiATIOBITHUMH MIXKHA-
POIHUMH OpraHi3allisiMK Ta JepKaBaMy aHAJIOT14-
HHX 32 CBOEIO PUPOJIOIO 3aKOHIB.

Harenep y Xxoali BHKOHAHHS 3a3HAUYEHUX
3aKOHOJIAaBUMX aKTIB OpraHizaiiiiHa CTpPYKTypa
FinCEN ckimamaetbcss 3 Takux CTPYKTYPHUX

4

Financial Crimes. Enforcement Network. URL:

https://www.fincen.gov/ (nara 3Bepuenns: 08.09.2020).
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OIUHHUIG, K1 3AIMCHIOIOTP BHKOHAHHSA CBOIX
000B’SI3KIB y MeEXKax HaJaHUX ITOBHOBAXKCHD,
a came: 1) Bigainmy mi00aIbHUX PO3CIiAyBaHb
(3miiicHiOe 30ip Ta aHami3 KPUMIHAJTICTUIHHUX
JMaHuX); 2) TAPO3AUTY PO3BIAKK (JOCIIIKYE
TpaHCHaIIOHAJIBLHI TIPOOJIEMH 3 TIPOTUIIT BIIMU-
BaHHIO TPOIICH NUISXOM aHANITUKH Ta TMOIIYKY
iHdopmarrii); 3) BTy BUKOHAHHS IPaBOBUX
akTiB (3abe3meuye MOTpPUMAHHS 3aKOHOJABUUX
HOpM); 4) BIJUTUTY BEICHHS TOJITUYHUX CIpPaB
(po3po0uisie HampsIMH PEryJasTOpHOI Ta cTpare-
TiYHOI TOJITUKH); S5) MIIPO3AUTY CTpaTeTiyHUX
onepauiii (oTpuMye omeparuBHy iH(OpMaIliio,
3a0e3mnedye 1HTErpaliifHl MpOIEecH Ta B3aEMO-
3B’SI30K 13 3aIliKaBICHUMHU 0CO00aMH, (PYyHKIIIO-
HY€ TIOOAIBHHUM IIEHTP B3aEMO/IIT 13 3arp0O3aMH);
6) TEXHOJIOTIYHOTO MiAPO3ALTY (BIAMOBIAATBHUMA
3a CHCTEMY aHalli3y Ta YIpPaBIIHHS JTaHUMH,
MDKHApOJHUX CHCTEM Ta 3axHCTy iH(opmarii);
7) mimpo3aily ynpasiiHHS (3anydae ¢iHaHCOBI
Ta TPYAOBI pecypcH, 3IIHCHIOE 3aXHCT 1 pO3-
BUTOK CHIBPOOITHHUKIB Ta HAaJA€ 1HII TOCIYTH
3 ynpaiinHs). OyHKIIOHYBaHHS TaKol po3raiy-
KEHOT CUCTEMH 31UCHIOETHCSI TT1]] KEPIBHUIITBOM
Hupextopa FinCEN.

He MeHIm BaXIMBUMHM IHIIMMH OpraHaMH
¢dinancoBoro MoHiTopunry (posmiaku) CILIA
3 TOUKH 30py OpTaHi3aliifHoro miaxony € MutHa
ciyxx6a, MinicrepctBo (¢inaHciB, MiHicTep-
cTtBO toctuiii, dPenepanmpHe OHOpPO PO3CIIIY-
BaHb, [10JIATKOBI 1 MUTHI OPTaHU Ta 1HIII OPTaHH,
JUSUTBHICTD SIKMX 3BOJUTHCS IO TAKUX BEKTOPIB
JisuIbHOCTI: 1)  3ampoBaKEHHS BHYTPILIHIX
MPOIIECIB 3 MPOTUIII BIAMHUBAHHIO «OPYIHUX)
rpoueii; 2) 3niicHeHHs 11eHTu]iKawii KIi€HTIB;
3) iHdopMyBaHHS PO MiO3PLII omepariii.

Taxum 4nHOM, 3 ypaxyBaHHsAM BIuuBy CIIIA
Ha MDKHApPOJHI BITHOCHHHU Ta ICTOPWUYHI MOl
(30Kpema, TOIIMPEHHS TEepOpU3My Y CBITI)
(GyHKIIOHYBaHHS (PIHAHCOBOTO MOHITOPUHTY
(po3Bigku) 1Mi€i AepkaBH HE Ma€ BHKIIOYHO
JIOKaJIbHUM XapakTep, a 3a0e3ledyeThecsi yepes
JSUTBHICTH OPTaHiB Ta CTBOPEHUX MPOLIETYp BiJl-

5 bonmapenxo L.I., Mocmanenxo I.B. CiToBuit 10CBiz opra-

Hi3alii CUCTeMH JAep)KaBHOIO MOHITOpUHTY. Haykosi npayi.
Hepoicasne ynpaesninna. 2014. Bumyck Ne 230. T. 242. C. 91.
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Ta6muns 1

IIpaBoBe peryawBanHs ¢piHaHcoBOro MmoHiTopunry (po3siaku) CHIA

(1986 poky)

Nen/n| Ha3Ba HOpMATHBHO-IIPABOBOIO aKTa Koporka xapakrepucruka
— BCTAHOBJICHO 3arajibHi BUMOTH LI[0JI0 BEACHHS 00Ky
1 3akoH «IIpo GaHKIBCBKY TAEMHHIIO» | IPUBATHUX 0OCi0 Ta (PiHAHCOBHUX yCTaHOB;
(1970 poxy) — BBEJ/ICHO 3BITHICTH IIO/I0 MTPOBEACHUX OAHKIBCHKUX OIEparii
Ha cymy 6Oinbire 10 000 monapis CHIA.
. — Ha 3aKOHO/IaBYOMY PiBHI BU3HAYEHO, 1[0 BiIMHBAHHS I'POIICH
3axoH «IIpo 60poTEOY 3 BiqMHUBaHHIM A yp » TTHO BUX P
2 € (heepaTbHUM 3TOIHHOM;
2 rpouiei»

— 3ampoBa/KCHA IMBIJIbHA Ta KPUMIiHAIbHA KOH(IiCKAIlisn
3a MOPYIICHHS HOPM 3aKOHY.

3axoH «IIpo 60poTHOy i3 3TO0BKHUBAHHAM
3 HapKOTUKAMID»
(1988 poky)

— 30UIBIIEHO TIepeTTiK 0¢i0, CTOCOBHO SIKMX MPOBOAMUTHCS (hiHAHCOBA PO3BiAKa
3 METOIO OTPUMAaHHSI 3BITiB [0 3HAYHUX 32 00CATOM (piHAHCOBHX OIEpALlisX;
— BCTAQHOBJICHO BHMOTY IIOJI0 TPOBEACHHS 1JeHTH(DIKAIIT 0COOU-TIOKYIIIIS

y pasi nmepeBuIIeHHS TpaH3akii Ha cymy Oinbmie 3000 nomapis CLIA.

3akoH «AHHYHIII0-Baiini mo 60poTh06i
4 3 BIIMHBaHHSM T'POILEI»
(1992 poky)

— BBEJICHO YMOBY I110JI0 000B’SI3KOBOTO CKJIaJaHHS 3BITiB
TIPO Mi03piTy MiSUTBHICTE;
— 3aIPOBAPKEHO MEPEBIPKY VIS CICKTPOHHUX TPaH3aKIIH.

3akoH «IIpo 60poTEOY 3 BiIMHBaHHIM
5 TporIei»
(1994 poky)

— CTBOPEHO BUMOTH LIOJI0 YAOCKOHAJICHHS, MTIABUIIICHHS KBaTi(iKamii

Ta HABYaHHS CIIBPOOITHUKIB OaHKIB;

— pO3po0IeHO MEXaHI3MH LIO/I0 MOMIMIIEHHS Mpollecy nepenayi Marepiaiis
IO TIPABOOXOPOHHUX OPTraHiB.

3axoH «[Ipo crparerito mpotumii
6 BiJIMMBaHHIO rpoureif Ta hiHaHCOBHX
3nounHiBY (1998 poky)

— 0aHKIBChKi YCTaHOBH 3000B’s13aH1 pO3POOHUTH MTPOTPAMHU HaBUAHHS

JUIS CTIIBPOOITHUKIB;

— 3aKpiIIeHa BUMOTa I0/10 PO3pOOICHHS BCiMa OpraHaMy Aep KaBHOT BIIaIH
€IMHOI cTparerii 3 piHAHCOBOI PO3BIAKH.

AMepUKH UTTXOM HaJaHHs

7 IHCTPYMEHTIB, HEOOX1THUX JUIS TIPOTHIIT

tepopusmy» (USA Patriot Act)
(2001 poky)

3akoH «IIpo 00’ enHaHHS Ta YTBEPIPKSHHS | — 3a00pOHEeHO (iHAHCOBUM yCTaHOBaM IPOBOAUTH (DiHAHCOBI onepartii
3 GaHKaMU-«000IOHKAMUY;

— 000B’s13K0Ba HASBHICTh Y (JIHAHCOBUX YCTAHOBAX KOMILIEKCY 3aXOIiB
II0/I0 MIePEBiPKH MPUBATHUX OAHKIBCHKUX PaxyHKIB;

— MIJIBUIICHO BiIMOBIAJIILHICTE 3 BiIMUBaHHSI TPOIICH.

3axoH «IIpo pedopmyBaHHS PO3BIAKH
8 Ta MOIEPE/PKEHHSI TEPOPU3MY»
(2004 poxy)

— BU3HAYCHO MPABUJIA MO/I0 PO3YMHOCTI» MPOBEACHHS (PiHAHCOBUX
orepariif 3 METOI0 IPOTHIIT TEPOPU3MY;

— YIOCKOHAJIEHO MEXaHI3M CIIiBIIpali MiXx cy0’ekTamu,

SIKI TPOTUAIIOTH 3arp0o3i HAIlIOHATBHOT OE3MEeKH.

MOBIJIHO J0 BHILEBKAa3aHUX HOPMATUBHO-IIPABO-
BHX aKTiB 3 METOI MPOTHUIIi BIIMHUBAHHIO TPO-
el Ta 00poTbOH 3 TEPOPU3MOM Y BCHOMY CBITI.
[upoxomacmtadbHicte nocBixy CIIIA Ta iioro
BIUTUB HAa IHIII MDKHApOIHI W HalllOHAIbHI
IHCTUTYTH € J1y>K€ BarOMUM, 1110 Bi10OpaxaeTbcs
y TPUHHATTI CXOXKHMX 3a MPABOBOIO MPHUPOJIOIO
3aKOHIB Ta BU3HAUYEHHS YHIBEpCAJIbHUX MEXaHi3-
MIB JJIs1 IX CTaHJapTH3allii Ta peaizarliii.

Ha Teputopii kKOHTHHEHTaNbHOI €Bponu i€
crBopeHuit y Himeuunni LlentpanbhHuii odic
3 posciimyBaHHs (iHaHcoBux onepauii (ITia-
po3zain ¢pinancoBoi po3inku) (aani — FIU), sikuit
3aliMa€eThCsl MPUUHATTAM 1H(OpPMALii PO Mig03-
pini hiHaHCOBI onepartii, skl MOXKYTb OyTH OB’ 5I-
3aHi 3 BIIMMBAaHHAM rpoliieil Ta GpiHaHCyBaHHIM
TepopusMy, To0TO € aHanorom JlepxdiHMOHI-
topunry Ykpainu. FIU e Bimminom ['onoBHoro
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MHUTHOTO YHPaBIiHHS Ta KOHTpontoeTbes Dene-
paibHUM MiHicTepcTBOM (iHaHciB. Crpareris
00poTHOM 3 BIIIMUBaHHAM rpolleil Ta ¢iHaHCY-
BaHHSIM TEPOPU3MY 00’ €THY€ 3yCUIIIS HE TUTbKH
FIU, a i1 BimoMCTB, SIKi 301HCHIOIOTH HISJIBbHICTh
y miii chepi. OCHOBHUM 3MICTOM CTpaTerii €:
PO3BUTOK CTPYKTypu (DiHAHCOBOI PO3BIIKH
Ta TMIiJBUIICHHS €(EeKTUBHOCTI IPABOOXOPOH-
HUX OpraHiB; MOCWJIEHHS HarIsa0Boi (QyHKIIT
y (¢iHAaHCOBOMY Ta HE(IHAHCOBOMY CEKTOpaX;
PO3LIMPEHHs] MIKHAPOJHOI CIHIBIpall Ta Koop-
JUHAIT, TOTTMOICHHST HAIIOHAJIBHOTO BEKTOpa
3 mpotuii piHaHCYBaHHS TEPOPUCTUYHUX Opra-
Hi3aIlii Ta BIPOBAKEHHS MIKHAPOTHUX CAHKITII
y Himeuuuni. @akTHYHO CTpaTeriyHi HANpsAMHU
nmismpHocTi FIU cxooki 13 3aBmaHHsIMU aHaJIor14-
HUX OpraHiB (JiHAHCOBOI PO3BIJIKU CBITY, B TOMY
qucii ¥ Ykpainu.
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OCHOBOTIOJIOKHUM HOPMaTUBHO-TIPABOBUM
akToM € 3akoH «IIpo BifcTeXeHHs JOXOMIIB, OTPH-
MaHUX Bi TSOKKUX 3JI0YHHIBY, OJHUM 3 IMYHKTIB
SIKOTO € HaJIaHHS MOYKJIMBOCTI JIOIYCKY IO 17€H-
tu(ikanii cy6’ekTiB (iHaHCOBHX omepamiii 6e3
3aTPUMKH Yy XOJIl BCTAHOBJICHHS JUIOBHX BIJTHO-
CHH, 3 METOI0 YHEMOXJIMBJICHHS TepEepPUBAHHSA
3BHYANHUX JJIOBHX IPOLIECIB 32 YMOBH 1CHYBaHHS
HHU3bKOTO PU3UKY BIIMHBaHHS Tpoliel Ta (iHaH-
CyBaHHs Tepopusmy®. BiAIOBIIHO 10 MOIOXKEHD
BKA3aHOT'O 3aKOHY BiJIOBIJAJIbHUMHU 0COOAMH, SIKI
HaiaroTh iHpopmartito FIU, € kpenuTHi, piHaHCOBI,
IUIATKHI YCTAaHOBH, ar€HTH 110 TPOLLIOBUX aKTHBAX,
(hiHaHCOB1 KOMITaH11 — MIOCEPETHNUKHU, CTPAXOB1 KOM-
naHii Ta KOMIaHii 3 yIpaB/IiHHS KaliTajJoM, areHTH
3 HEPYXOMOCTI, OpOKEpH Ta 1HIII CYO €KTH.

VY codepi HamiAgy 3a (piHAHCOBMMH MOCIY-
ramu y Himeuuuni 2002 poky Oyino CTBOpeHO
denepanbHe ynpaBiiHHSA (HIHAHCOBOTO HAIVIALY
(mam — BaFin), mo ckmamaetscs 3 12 He3amex-
HUX MiApo3aimiB, (hiHAHCYBaHHS SIKOTO 3MiHC-
HIOETHCSI HE3QJIE)KHO BiJI IEPKABHOTO OIOKETY
Himewyunnn’. Harenep romoBa LpOro opraHy
€ kepiBHHKOM FATF, 110 cBimuuTh Mpo 3aKOHO-
JlaBU€ 3aKpIIUICHHS MDKHAPOIHUX CTAaHIAPTIB
y mpaBoBomy momi Himeyunaun. Hopmatus-
HO-TIPABOBUMHM aKTaMH, SIKI PEryIIOIOTh AisIb-
Hictb BaFin, e: 3akon «IIpo ®enepanbue ympas-
JAiHHA (iHAHCOBOro Harsiay», 3akoH «lIpo
0aHKIBCHKY JIISUTbHICTBY Ta 1HIII CIEIiai30BaHi
aktu. Y cBoiil nismpHOCTI BaFin TicHO cmiBmpa-
moe 3 Llentpansuum (DepepanbHUM) OaHKOM
Himeuunnu Ta 3aiiiCHIOE HAmISAOBY (PYHKIIIFO
[0I0 OCTaHHbOTO.

Cepifo3nuil BriMB Ha 311HCHEHHS (hiHAHCO-
BOTO MOHITOPUHTY Yy €Bpomneiicbkomy Coro3i
Mae yTBopeHe y 1990 pomi YmpasniHHS po3-
BIJIKM Ta MIPOTHUIIT TIANIILHAM (DIHAHCOBUM CXe-
Mam (mani — TRACFIN), sike € miJKOHTPOILHIM
MinicTepcTBy eKOHOMIKH Ta ¢iHaHCiB DpaHiIii.
3aBasku (DYyHKIIIOHYBAaHHIO 3a3HAYE€HOI CTpPYK-

¢ Gesetz iiber das Aufspiiren von Gewinnen aus schweren
Straftaten. Bundesamt fiir Justiz. URL: https://www.gese-
tze-im-internet.de/gwg 2017/ (nara 3BepHenns: 10.09.2020).
7 Bundesanstalt fiir Finanzdienstleistungsaufsich. URL:
https://www.bafin.de/DE/Startseite/startseite_node.html
(nara 3Bepuenns: 11.09.2020).
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TypH Oyno ctBopeno cepsic ERMES, 3a nonomo-
TOI0 SIKOTO KOPUCTYBa4l MOXKYTh HaJlaBaTH HEOO-
xigny nans BukopuctanHs B po6ori TRACFIN
iHdopmarrito. Opran il KepiBHUIITBOM Jlupek-
TOpa CKJIAZIA€THCS 3 TAKUX €JIEMEHTIB: 1) ymnpas-
JiHHA 300py Ta aHamizy iHdopmariii, mo ¢op-
MY€TBCS 3 BIJJIUIIB: BIJICTE)KEHHS LIaXpanCcTBa;
OIIIHKM JIaHWUX; IIOJIaTKOBOi pO3BIAKH; 3a0e3-
NEYCHHs 3B’SI3Ky; 2) YHOPaBIIHHSA JOCIIIKEHb
(BiaIM: CITUMM 31 CTeIiani3aielo pO3KPUTTS
HEOaHKIBCHKUX OIepalliif; eKOHOMIYHUX 3J104YH-
HIB; TpoTuii (HIHAHCOBIM KiOEP3JIOUMHHOCTI);
3) MiDKHapoJHE yNpaBliHHS (BIJAUIM: omepa-
TUBHOI CITIBIpaIli; BIJIHOCHH 3 HAI[IOHAJIbHUMH
IHCTUTYTaMU IHIIUX KpaiH); 4) yHOpaBIiHHA
cucreMaruzamii iHpopmari (Bigauiu: iHGpa-
CTPYKTYpHOTO 3a0€3IEeUYCHHS; IPOEKTYBAHHS,
HAyKOBUX JIOCII/DKEHB); 5) yIpaBIiHHS aJMiHi-
cTpyBaHHs Ta (iHaHcyBaHHs®. Ha BiamiHy Bij
AHAJIOTIYHUX JEP)KaBHUX OPraHiB 1HIIMX KpaiH,
TRACFIN He Ma€ 4iTKOro HOPMaTUBHOTO PEry-
JIOBaHHS, OJJHAK MEXaHI3M peati3allli MoBHOBa-
KEHb CIY)KOOBUMHU oco0amu 3a0H0pOKpaTH30-
BaHMUI Ta XapaKTEPU3YETHCS aIMIHICTPATUBHUM
BruBoM’. KpiMm Toro, i uac 3aiiicHeHHs piHaH-
coBoi po3Biaku TRACFIN 3niiicHIO€ MOHITOPUHT
orepauii, fKi MOXYTbh 3alIKOJUTH I1HTEpecam
He Tinbku Dpaniiii, a i ychoro €BponeicrKoro
Corozy. Cy0’extamu, HaJ SKUMH 3TIHCHIOETHCS
Harsig, € OaHKIBChKI Ta KPEIWTHI yCTaHOBH,
ayJMTOPCHKI KOMIaHii, HOTaplycH, MOCEPETHUKH
3 (hiHaHCOBUX omeparliii Ta iHmI. Y pa3i BUHUK-
HEHHS CYMHIBIB 31 CTOPOHHM KOHTPOJIFOIOYOTO
Opraty IOJIO JIEraJlbHOCT1 MPOBEIEHUX oIepa-
[[ili OCTaHHI MOXE 3aCTOCYBAaTH TaKi 3aco0H:
1) 3axucTUTH OTpUMAHY BIiJl CYO’€KTIB TIep-
BUHHOTO ()IHAHCOBOTO MOHITOPUHTY iH(OpMa-
it0; 2) y3araJbHUTH Ta MpOaHaNI3yBaTH JIaHi,
3) mepematu Marepiagd 0 IPABOOXOPOHHUX
OpraHiB 3 METOIO MPUTATHEHHS BUHHUX OCI0 110
BIITOBIAAJIBHOCTI.

8 Ministere de I'Economie, des Finances et de la Relance.
URL: https://www.economie.gouv.fr/tracfin/missions-tracfin
(nara 3BepuenHs: 11.09.2020).

®  Tlerpyk O.M., Cmamo O.B. 3apy6Gixnuii 10CBix opra-
Hizamil (iHAHCOBOTO MOHITOPUHTY Ta TMEPCICKTHBH HOTO
BIIPOBAUKCHHS B YKpaiHi. Wspolpraca Europejska. Nr 2(2).
2015. / European Cooperation. Vol. 2(2) 2015. C. 89— 99.
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B Ipnannii aie HanionanbsHe 610po Mo €KOHO-
MiuHuX 350unHax (mani — GNECB), mo ctBopeHe
y 1995 porii Ta BXoauTh 10 ckiaaay HarionansHot
nommii Ipmanaii Ta cKiIamaeTbess B TOMY YHCHI
3 BLAJIUTIB 3 pO3CIIi{yBaHHS BIIMUBAHHS IPOIIEH,
(hiHaHCOBOI PO3BIAKH, OOPOTHOM 3 KOPYIIIIEIO
tomo'. ¥V mpomy cenci GNECB e mpaBooxo-
POHHUM OPTraHOM 3 TPUTAMAaHHUMH CHIOBUMH
MeTofamMu poOoTu. Poib bOro Oprany mosisrae
y pO3CIiTyBaHHI CKJIQJHUX EKOHOMIYHHUX 3JI0-
YMHIB, HaJAHHI JTOIMOMOTH JOKAJIBHHUM CIIAYUM
JUTSL PO3KPUTTSI KPUMiHATBHUAX TPABOIOPYIICHb
y cdepi GpiHaHCOBOTO MOHITOPHUHTY (PO3BIAKH);
3arno0iraHHi maxpaicTsa 3 piHAHCOBUMU pecyp-
CaMM; PO3KPUTTI BHUIAAKIB KOPYMIIHHUX IiSHb
CIy)00BHX 0CI0 Jep)KaBHUX OpraHiB BIIAJIHU;
300pi Ta 30epiranHi iHpopmaiii BiJ IiJKOH-
TPOJILHUX CYO’ €KTIB. AHAN3YIOUN BUKIIAJCHE,
Clil 3a3HauuTH, Mo B Ipmannii ¢inaHCOBMIA
MOHITOPUHT (PO3BiJIKa) MPOBOAUTHCS €TMHUM
OpraHoM, SIKUi HaJai 311HCHIOE PO3CIIiTyBaHHA
KpUMIHQJIBHUX MPOBA/PKEHb. SIKIIO B IHIIUX
nepkaBax (B YkpaiHi 30KkpeMa) i€ BIAMOBif-
HUW OpraH, BIAMOBIIAJIbHUM 3a 30ip 1HGOpMaIii
PO MiA03pifi orneparlii, sska HaJai MepeJacThCst
YIOBHOBaKCHUM OpraHaM B 0C001 IPaBOOXOPOH-
HUX OPraHiB, TO IplaHAChKa MOJIENIb OpTaHi3allil
(hiHAaHCOBOTO MOHITOPUHTY (PO3BIAKH) € OLIBIIT
«CTIPOILIEHOI0», IO CBOEK YEPro YIOCKOHA-
JII0OE MEXaHI3M Ta MIHIMI3y€ Yac Ha PO3KPHUTTS
3JI0YUHIB, TIOB’SI3aHUX 3 BIAMHBAHHSM TPOLICH
Ta (DiHAHCYBAHHIM TEPOPHU3MY.

Benuka KimbKiCTh YKpalHCBKUX JOCIiTHU-
KiB, cepen sikux — S.B. I'pynzesuy, C.A. byTke-
Buy, O.0. Kypumiko Ta iHIIi, Npuaiisia yBary
BHBUCHHIO 3apyODKHOTO JOCBITy AiSUTBHOCTI
iApo3aLTiB (iHAHCOBOI PO3BIIKU Ha pErioHalb-
HOMY piBHI, HE O€pyUH /10 yBaru MpakTUKY 1HITHX
JepKaB, SKI TEPUTOPIAIbHO 3HAXOJATHhCA Ha
iHIMX KoHTHHEHTax'!. ¥V 1bOMy CEHCI MO3UTHB-

10 Garda National Economic Crime Bureau. URL: https://

www.garda.ie/en/about-us/organised-serious-crime/garda-na-
tional-economic-crime-bureau/ (nara 3sepuaennsi: 12.09.2020).
1 Kypumko O.0. Anaii3 cBiToBOro nocBiny y cdepi mpo-
TUIT Jieramizanii JOXOAiB, OTPUMAHUX 3JOYMHHHUM MLISXOM,
Yy KOHTEKCTI MOXJIMBOCTI HWOTO BHKOPHUCTAHHS B YKpaiHi.
Dinancosi punku 6 ymosax enobanizayii. Qinancosuii npo-
cmip. 2013. Bunyck Ne 2 (10). C. 8-15.
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HUM J0CBiIOM ()iHAHCOBOTO MOHITOPHHTY MOXKE
MOJITUTUCS ABCTpPaliCbKUN 3BITHO-aHAJITHY-
HUM weHtp Tpanzakuid (mani — AUSTRAC),
KUl cTBOpeHo y 1989 porii 3 MmeToro 60poTHOHN
3 BIIMHBAaHHSAM Trpoled Ta (QiHAHCYBaHHSIM
tepopusmy. Ak 1 B 3akoni CIIA «IIpo GaHkiB-
cbKy TaeMHuIro» (1970 poky), wiid opranizamii
B 00OB’SI3KOBOMY TOPSIIKY HaJaeThesi 1HMOP-
Mallisi mpo MpoBeleHi OaHKIBCHKI omepariii Ha
cymy 10 000 momapis CHIA Tta O6umbme. Kpim
toro, inmumMu mia3siTHuMu 111 AUSTRAC one-
pamissMu € MDKHAIIOHAJIBHI TPOIIOBI MepeKa3n
Ta MPOBEACHHS MiA03PUINX YroJl pi3HOTO Xapak-
tepy. Y cBoiit pisutbHOCTI AUSTRAC Ha migcrasi
TaKWX 3aKOHIB, sIK: «IIpo 3BITHICTH (PIHAHCOBHX
onepaitiii (1988 poxy)», «IIpo 60poTrOy 3 BigmMu-
BaHHSM Trpollell Ta (iHAHCYBaHHAM TEPOPUIMY
(2006 poxky)», criBIIpaITOE 3 TOAATKOBUM YTIPaB-
JIHHSAM, TOJIIIE0, OPTaHi3aIli€l0 PO3BiAyBallb-
HOT0 3a0e3I1eUeHHS, KOMICISIMH: 31 3JIOYMHHOCTI,
3 MIHHHUX TanepiB Ta 1HBECTHUIiH, MO OOpPOTHO1
3 KOPYMINEIO 3 METOI HarIsiay Ta 300py 1H)Op-
Marii mono npubnusHo 14 000 migmpuemcTs,
opraizamiii Ta mpuBarHux oci6'?. OkpiM yua-
cti y FATF Ta ErmoHTCBKIN Tpyni miapo3aiiiB
¢dinancoBoi po3Bigku, AUSTRAC € 3acHOBHH-
KOM perioHajJpHOro oprany — Asiiicbko-Tuxo-
OKEaHCHKO1 rpynu 1o 60poTh0i 3 BiIMHUBAHHIM
rpoLIEH.

[TimcymoByr0o4YM BHUIIEBUKIIAJCHE, CII1J] 3a3HA-
YUTH, IO MOJENb (PIHAHCOBOIO MOHITOPHHTY
(pO3BIAKK) € CXOXKOKW JUIsl TepepaxoBaHUX
y X0l JOCIHI/DKeHHs JAep:kaB (Hacammepen s
VYkpaian). 3 Touku 30py 3apyODKHOTO JOCBITY
y 3arajJlbHOMY pO3yMiHHI OpraHizaiiiHuii acrekT
1i€1 TISTTBHOCTI CXEMaTHYHO MOYKHA BiI0Opa3UTH
TakuM 4uHOM (puc. 1).

BucnoBku

OTxe, TOPEYHO 3a3HAYUTH, IO IiSUTHHICTH
Jepx¢p1HMOHITOPUHTY BIANOBIAaE MIXKHAPOJI-
HUM CTaHJapTaM Ta HaOMmKeHa 0 MOKA3HUKIB
opraHizaiii (¢iHaHCOBOI PO3BIAKK 3apyOIKHUX

12 Australian Government. AUSTRAC overview. URL:
https://www.austrac.gov.au/ (nara 3sepuensst: 14.09.2020).
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Foreign experience of financial monitoring authorities...

[linkoHTpOIBHUI CY0’ €KT

Harmnsinosuii cy6’exT

(6aHKIBCBKi, KPEAUTHI,
(biHaHCOBI yCTaHOBH,

nepeianHs
inpopmarii

(FinCEN, FIU, TRACFIN, GNECB

AUSTRAC, epx¢}iHMOHITOPHHT TOIIO)

|

MOCEPEAHUKH 3 IHAHCOBUX
orepariii Ta iHmi)

3axonn
y
30upanHs, 3axucr INepenanHs y3araabHEHUX MaTepiaiB 10
06pobieHHs Ta ananiz [ |  maHux v IIPaBOOXOPOHHUX OpPIaHiB
OTpPUMAaHO] (y pasi nposenenns dinancoBoi po3Binku
iHpopMarii iHIIIMM YIIOBHOBQ)KEHUM CY0’€KTOM)

Puc. 1. ¥3araabHeHna Mojae/ib (PiHAHCOBOIO MOHITOPUHTY (PO3BiIKH)
3 TOYKHM 30py OpraHi3aniiHoro miaxoay 3 ypaxyBaHHAM
3apyOizKHOTO0 10CBiay (Po3po0/eHo aBTOPOM)

KpaiH, aje JesKi MUTaHHS 3aUIIal0ThCsS HEBU-
pIIEHUMH YH TTOTPEOYIOTh YIOCKOHAICHHS. Tak,
3 MeTO0 3a0e3leueHHs] HalllOHAJIBHOI Oe3MeKH
HEOOX1THO PO3MIUPHUTH KOJO CyO’ €KTIB TIEPBUH-
HOTO (pIHAHCOBOTO MOHITOPUHTY Ta TOCHIUTH
BIIIOBIJAJIBHICTE OCTAHHIX 34 HECBOCYACHE YU
HEIOCTOBIpHE HaJaHHSA iHQOpMaIii Harsao-
BOMY OpraHy Ha Jep>kaBHOMY piBHi. OKpemoro
IpYIO0 HEOOXITHO PO3IIUPUTH MEPETiK Mpenu-
KaTHUX JTISHb 3 METOKO 3aI100IraHHs BIIMUBAHHIO
rpomeil Ta MpoTHIii MOIIMPEHHIO TEPOPHU3MY.
3 METOH SKHAWIIBUAIIOTO MNPUHHATTA HOBHUX
MDKHApOIHUX CTAHIAPTIB YKpaiHi CIiJ MiIBU-
IIyBaTH CIIBIPAIO 3 aHAJIOTIYHUMHU OpraHaMu
Ta MDKHaApOIAHUMH 1HCTUTyTaMH. [IpHiAHATTS
HOBHUX HOPMAaTHUBHO-TIPABOBUX aKTIB Ma€ BiJIO-
BiJaTu notpedam CyCiIbCcTBa Ta IHTEpecam Jep-
*aBu. Y I[bOMY CEHC1 BapTO YI0CKOHAJIUTH MeXa-
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Hi3M (i1HAHCOBOI PO3BIIKH, OCKIIBKH MPUUHATTS
HOBHUX aKTIB HE 3aBXIU 3a0e3reuye BUPIIICHHS
MPaBOBUX KOJIi31i Ta MPOTajuH y 3aKOHOIABCTBI.
3anpoBaKeHHS 3apyOKHUX CTaHIAPTIB MOTpe-
OyBaTHMe 3aJy4eHHs IOAATKOBUX (DiHAHCOBUX
Ta TPYIOBUX PECYpCIB I peaiizallii Mmokia-
JIEHUX Ha BITYM3HSHUHN TiAPO3ALT (iHAHCOBOTO
MOHITOPUHTY (PO3BIIKH) O0OB’SI3KIB y TIOBHOMY
o0cs3i. IlepelHATTS HOCBiAY IHIIMX JEp)KaB He
TUTBKH YIOCKOHAJUTh MEXaHI3M 3a0e3MedeHHs
HAI[IOHANLHOT Oe3neKn YKpaiHu, a il 7acTh 3MOTy
MIBU/IIE THTETPYBATHCS Yy MDKHAPOIHHHA TPO-
CTIp, III0 € BU3HAYAJIBHUM Yy 00’ €JHaHHI 3yCHIIb
KpaiH CBITY JuIsl 3amo0iraHHs Ta MPOTHIII Jiera-
mizanii (BiIMUBaHHS) JOXOJIB, OJEPKAHUX 3J10-
YUHHAM MUIIXOM, (IHAHCYBAaHHIO TEPOPHUIMY
Ta (hiHAHCYBaHHIO PO3MOBCIOMKEHHS 30p0i Maco-
BOTO 3HUIIICHHSI.
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The article addresses the issues of the legitimate interests of the state in the legal system of modern
Ukraine. Currently in the law of Ukraine the legal mechanisms aimed at protection of the interests
of the state are evolving. Implementation of the state’s interests is an objective need. However,
so that to secure implementation and protection of the state interests the state has to often apply
measures interfering with or restricting basic human rights and deviating to some extent from
the state’s international undertakings in the human rights sphere. Against this background the notion
of the legitimate interest of the state is of importance since it provides methodological guidance to
assess the lawfulness of the said measures emanating from the state, in particular from the legislature,
administrative power or judiciary. The theoretical notion of the legitimate interests of the state
should be based inter alia on the theoretical approaches to the concept of the interest in law, to
the lawful interest traditionally developed in the Ukrainian scholarship as well as on the international
law standards provided for by the international treaties in the sphere of human rights protection
and the jurisprudence of international institutions, such as the European Court of Human Rights
and international investment tribunals. The state interests should, in order to qualify as the state
legitimate interests, meet two criteria. Firstly, such interest should be public in essence that is to be
based on general needs of the society. Secondly, these should be implemented by the state according
to the lawfulness requirements as interpreted on the international level and in light of rule of law
principle, specifically according to quality of law criteria and providing sufficient safeguards against
arbitrariness.

Jlo nuTaHHA NPO 3aKOHHI IHTepecH ep:kaBy (Y KOHTEKCTi IPaBOBOI CHCTEeMH YKPaiHM)

Kyoxo Anopin €e2enosuu

KaHOuoam 1opuouyHUX Hayx,

doxmoparm 8i00iny meopii depaiicasu i npasa
Incmumymy oepoicasu i npasa imeni B.M. Kopeyvkoeo
Hayionanvnoi akaoemii nayx Yxpainu, Yepaina

Beryn

[IpoOnemaryika 3aKOHHHUX IHTEPECIB AEPiKaBH
TMOCifIae BAXKJIMBE MICIIEe Y HAYKOBOMY JIOCIIIKEHHI
MIPaBOBOi CUCTEMH Cy4acHOi Ykpainu. B Vkpaini
3ampOBa/KEHI 1 PO3BUBAIOTHCS IOPUIMYHI MeXa-
HI3MM, CHPSIMOBaHI Ha 3aXHCT JEP)KaBHHUX I1HTE-
peciB B Ookpemux cdepax CyCHUTBHOTO KHTTSL.
[IpuknagamMu BUCTYNarOTh IpaBOBI 3aco0u 3Bep-
HEHHs OpraHiB MPOKypaTypu 0 Cyly Ha 3aXHCT

38

IHTEpeCIiB JIepKaBU B paMKax I[MBUILHOTO, a/Mi-
HICTPAaTUBHOTO, TOCIOAAPCHKOTO MPOILECy; Mexa-
Hi3M BU3HAHHS HEIIHCHUMU MPABOYMHIB 3 Ti/ICTaB
iX HEBIAMOBIHOCTI 1HTEpPEcaM JepkKaBU 3T1IHO
3 HopMamu L{uBinbHOTO KOnekcy Ykpainu ta Toc-
MO/IAPCHKOTO KOJIEKCY YKpaiHH; MEXaH13M BiJIMOBH
y BU3HAHHI Ta BHKOHAHHI Ha TepuTopii Ykpainu
pillleHb 1HO3EMHUX CYIB Ta apOiTpaxiB y pasi,
SKIIO BU3HAHHS a00 BHUKOHAHHA TaKUX pillIeHb
CyIIepeunTh JAepkaBHUM iHTepecam. Ha piBHi mij-
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3aKOHHOT'O PETyJI0BaHHS OCTaHHIMU pPOKaMH OyIno
npuiinaTo aktu [Ipesunenra Ykpainu Ta opraHiB
BUKOHABYOI BIIaJH, CIPSIMOBaHI Ha 3a0e3MeueHHs
IHTEpECIB JEep)KaBU B OKPEMHUX Taly3siX. 3aXHUCT
JICPIKaBHUX IHTEPECIB € 00’€KTUBHO HEOOXiTHUM
3 TOYKH 30py 3a0e3leueHHs 3aTHOCTI JEpiKaBH,
JIEP’KAaBHOTO MEXaHi3My JI0 BHUKOHAHHS IOKJIa-
JICHUX Ha HBOTO 3aBJaHb 3rimHO 3 KoHCTUTYyITiEO
Vkpainu Ta HopMaMu MibKHapoaHoro mpasa’. Jlep-
YKaBHI IHTepeCcH 0e3MoCcepeTHbO OB’ sI3aH1 13 3aXU-
CTOM JIEP’KaBHOTO CYBEPEHITETY, TepUTOpPiaIbHOL
LUTICHOCTI, Oe3meku YKpaiHW, pPeryJItoBaHHIM
COIIAJTIbHO-€KOHOMIYHUX BITHOCHH [UIS 3aXUCTY
OKpEMUX TPy HACEJICHHS: 3a BIJICYTHOCTI HaJIeXk-
HOTO 3a0€31eYeHHs IHTEPECIB AepKaBU BUKOHAHHS
JIePrKaBOIO 1IUX 3aB/aHb € YCKJIQJHEHNUM, a B HU3LI
BUIIAJIKIB HE MOMK/IUBHM.

Pazom 13 TiM 151 3aXKCTY IepKABHUX 1HTEPECIB
JieprKaBa 3aCTOCOBYE IPABOBI 3ac00U, sIK1 Iependa-
YaloTh [IEBHE OOMEKEHHS, BTpy4YaHHs y IIpaBa, CBO-
6011 0cobu Ta y BIAINOBIAHI NPHUBATHI IHTEPECH.
3acTocyBaHHS TaKUX OOMEXYBaJIbHUX MEXaHI13MiB
3 OOKy Jiep>KaBH CTBOPIOE MOTEHLIHHY (1 peabHy)
MOKJIMBICTh BUHHMKHEHHS KOHQUIIKTY I1HTEpECIB
JIepKaBU 3 IHTEpecaMH MPUBATHOTO XapakTepy. Lli
KOH(DITIKTH IHTEPECIB CTAIOTh PEAMETOM PO3IVISIITY
AK y MeXax CylI0BOi cUCTeMH YKpaiHu, Tak i Ha
MDKHApPOJHOMY PIBHI B paMKaxX IisUTBHOCTI MDK-
HApOJHUX IOPUCAMKIINHUX ycTaHoB”. Haciinkom

! Hampukiian, MOpYIICHHs IHTEPECIB JEpKaBH BHACIIIOK

OKymaiii KpalHOKH-arpecopoM YacTHHH TepuTopii YKpaiHu
3yMOBUJIO HEMOKJIMBICTb TOTpUMaHHA 3 00Ky Ykpainu ii Mik-
HapOIHMX 3000B’s13aHb Y cepi 3aXUCTy MpaB JIOIUMHU HA BiJ-
TIOBIJJHUX TEpHTOPIsIX. BHacmioK 1iporo Ykpaina Oyna 3MmyIeHa
BIZICTYITUTH Bif 3000B’s13aHb, MEpPEAOAUCHUX CTATTAMU 5, 6,
8 Ta 13 KoHBeHLii Ipo 3aXKCT MpaB JTIOAUHN 1 0CHOBOIOJIOKHHX
cBoOoy, myHkToM 3 crarti 2, crartamu 9, 12, 14 ta 17 MixHa-
POIHOTO MaKTy PO TPOMAISHCHKI 1 TIOMITHYHI ITPpaBa B MeXKax
okpemux paiioHniB. J{us.: [TocranoBa BepxoBHoi Pagu Ykpainu
Ne 462-VIII Big 21.05.2015 p. URL: https://zakon.rada.gov.ua/
laws/show/462-19/print (nara 3Bepuenns: 10.09.2020).

2 Hampuxknan, y cmpasi «®oun «barbkiBchka TypOOTa»
MpoTH YKpaiHw», fKa po3misiganach €BpPOMEUCHKAM CYIOM
3 IpaB JIOIUHU 10 cyTi y 2015-2018 pp., aii oprauis mpo-
KypaTypH Ha 3aXHCT iHTEPECiB Jiep>kaBU MPH3BEIH 0 0OMe-
JKeHb MailHOBHX IIpaB OpraHizallii-3asBHUKA, MIO IOJTalo
y 1M030aBJCHHI 3asBHHKA BJIACHOCTI 3a pimeHHsaM cyay. Lli
oOMexxeHHs1 Oynu BU3HAHI €BPONEHCHKMM CyAOM TaKHUMH,
o He Bixnosimanu Bumoram crarti 1 Ilportokomy Ne 1 no
KoHBeHIiT po 3aXKCT MpaB JIOAWHH 1| OCHOBOIIOJIOKHUAX CBO-
6ox. Jlus.: Batkivska Turbota Foundation v. Ukraine: ECHR
Judgment, 9 October 2018, § 27, 28, 64 URL: https://t.co/
D4J2DiaH8p?amp=1 (nara 3BepHenns: 10.09.2020).
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IBOTO € 37eOUIBIIOTO TMOKIJIAICHHS Ha JIepiKaBy
MDKHAPOIHO-TIPABOBOI BIIMOBIIAIBHOCTI.

Meta crarTi — OXapakTepu3yBaTd MPHUPOLY
3aKOHHUX 1HTEPECIB JIEPIKABH, a TAKOXK 3aIIPOTIOHY-
BaTU TEOPETUYHI IMIAXOMHM IO PO3YMIHHS iX O3HAK
Ta MICIIsl Y TIPABOBIN cHCTEMI YKpaiHu.

BuxkJiag ocHOBHOT0 Marepiajy

Kareropiss «3akoHHMI 1HTEpeC» HHUHI YKO-
piHeHa B mpaBoBiii cucteMi Ykpainu. llle Kon-
crutynitnuii  Cyn VYkpaiHu y pilieHHI Bif
1 rpyanast 2004 poky naB TIIyMadeHHs HOHSTTS
«OXOPOHIOBAaHUH 3aKOHOM 1HTEPEC» y PO3YMiHHI
ctarti 4 [{UBIIBHOTO MPOIECYaTbHOTO KOJEKCY
VYkpainu, unHHOro Ha Toil yac. Cepen O3HaAK
OXOpPOHIOBAHOTO 3aKOHOM I1HTepecy Oyno Has-
BaHO B TOMY YHCJI T€, IO TAaKWUW 1HTEpPEC Mae
Ha METI 3a/I0BOJICHHS YCBIJOMJIGHHUX MOTpEO,
HEe Moxe cyrnepeuntu KoHcTUTyIil 1 3aKOHAM
VYKkpaiHu, CyCHiIbHUM iHTepecaM 1 3arajJbHOBU-
3HAHUM MPUHITAIIAM TIPaBa, SBJISIE€ COOOTO JICTITH-
MHHI JT03BLJI, SIKUM HE 3a00pPOHCHUI 3aKOHOM®.
VY upomy pimenni Koucrurymivinuii Cyp, 1o cyTi,
MONIMPHUB HAJAHE HUM TIyMa4eHHS OXOPOHIOBA-
HOTO 3aKOHOM 1HTepecy B ceHcl crarti 4 LuBiis-
HOTO IIPOLECYaJbHOIO KONEKCY YKpaiHM ¥ Ha
IHIII 3aKOHH, B SIKMX BXKHBAJIOCH II€ IOHATTA".
[Ti3Hime miaxig 10 TIyMaueHHs! OXOPOHIOBAHUX
3aKOHOM 1HTEpeciB, BUCIOBIeHn KoHcTuTyii-
HuM Cynom y 2004 porii, HEOZTHOPA30BO 3HAXO-
JIB 3aCTOCYBaHHS y MPAKTHIN CYIIB 3arajbHOl
FOPUCTUKITT.

Ha piBHi TeopeTuyHuX po3poOOK 3aKOH-
HICTb IHTEpECIB HOB’SA3y€ThCS 3 iX (IHTEpECIB)
Y3TO/KEHICTIO 13 3aKOHOM, 13 BIICYTHICTIO CyTIe-
PEYHOCTI MK 3aKOHOM Ta LUMH IHTEPECAMHU.
Xoya HHM3Ka acIeKTIB MPOOJIEMATHKUA 3aKOHHUX
IHTEpECiB Ta OXOPOHIOBAHUX 3aKOHOM 1HTEPECIB

3 Cmpasa po OXOPOHIOBAHUIA 3aKOHOM IHTEPEC : PilllCHHSI

Koncruryuiitnoro Cyny VYkpainm Big 1.12.2004, cnpasa
Ne 1-10/2004, n. 3.6. URL: https://zakon.rada.gov.ua/laws/
show/v018p710-04/print (nara 3BepHenns: 10.09.2020).

4 Tam camo. Pe3omoruBHa yacTuHa, 1. 1.

5 Bemuka Ilanara BepxoBaoro Cymy : MOCTaHOBa Bij
4.03.2020, cnpaBa Ne 9901/216/19, m. 17. URL: http:/
reyestr.court.gov.ua/Review/88265085 (mara  3BEpHEHHS:
10.09.2020).
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3aIMIIAIOTHCS  TUCKYCIHHUMH, BiIMOBIAHICTH
TaKUX 1HTEPECIB 3aKOHY K OHA 3 1X KIIFOUOBUX
BJIACTUBOCTEM € 3arajJbHOBU3HAaHOK. Hanpukiian,
y pobortax 3 Teopii mpaBa Mpupoja 3aKOHHOTO
1HTEpeCy IMOB’SI3YEThCS 13 BIACYTHICTIO 3aKOHO-
JTaBYMX 3a00pOH Ha ¥oro peamizarir®. Y gocii-
JDKCHHSIX 13 Tally3eBUX IOPUAMYHUX HAyK BKa-
3Y€ThCS, 10 3aKOHHI 1HTEPECH Ta OXOPOHIOBaHI
3aKOHOM IHTEpeCH € HacamIiepe]] iIHTepecamu,
K1 HE CyIepevarh 3aKoHy . SIK 3aKOHHI iHTepeCH
PO3MISAAAIOTECS 1HTEpECH, AKi HE Cynepedarb
MMO3UTUBHOMY 3aKOHOJABCTBY 1 3araJIbHUM 3aca-
nam mpaBa®. HaBogutbes aediHilis 3aKOHHHUX
IHTEpECIB K YCBIJIOMJICHOTO MPAarHEeHHs MEBHUX
couianbHUX Onar Ui 3aJ0BOJICHHS MOTpeO, fKi
He 3a00pOHEH1 3aKOHOAABCTBOM, 3aJI0BOJICHHS
AKMX 0e3MocepeIHbO BUIUIMBAE 13 MOJOXKEHBb
3aKoHY’.

Jnist 1opuaudHOi HAayKd 1 CyJOBO1 MPAKTHKH
XapaKTepHUM TIAXiA 0 Kareropii 3aKOHHUX
1HTEepeciB SIK A0 IHTEpeciB, 110 (MOPS 3 IHIIUMHU
03HaKaMH) BIJIMOBIIal0Th 3aKOHY 1 3arajioM 3aKo-
HOJIAaBCTBY, HE CyIepedarh HOMY, Y3TOIKYIOThCS
13 Hioro moJjiokeHHsAMM. Ha Ham moris, mi mij-
XOIU € aKTyaJbHUMHM Il PO3YMiHHS Kareropii
3aKOHHUX 1HTEPECIB Ta OXOPOHIOBAHUX 3aKOHOM
IHTEpECIB y KOHTEKCTI MPOOJEMATHKU 3aXHCTY
MpaB Ta 3aKOHHHX 1HTEPECIiB 0coOM B paMKax
rayly3eBOr0 3aKOHONIaBCTBa (IIMBLIBHE, TOCIIO-
JapchbKe 3aKOHOJIaBCTBO, LIMBUIbHMIM, rocrnoaap-
CBKHI1 Ipolec, aaMiHICTpaTUBHE CYIOYUHCTBO).
Opnak y paMkax JOCHIDKEHHS TpOoOJIeMaTHKH
3aKOHHUX IHTEPECIB JeprKaBU Ll MiAXOIHU MOTpe-
OyIO0Th TIEBHOTO YTOYHEHHS 1 TOJAJIBIIIOTO PO3-
BUTKY.

¢ Cambop M.A. Iutepec y mpaBi: 3araabHOTEOPETHUHI

ACIIeKTH PO3YMIHHSI Ta peaiizauii : aBroped. auc. Ha 3100y TTs
HayK. CTyIeHs KaHa. ropul. Hayk, Kuis, 2010. C. 13.

7 Yemmc O.1. «3aKoHHHIT» Ta «OXOPOHIOBAHHUH 3aKOHOM)
iHTepec: MpobaeMu po3MeKyBaHHs. Haykosuil gichuk Yoiceo-
PpoOcvKo2o  HayioHanvHoeo yHieepcumemy. Cepis  Ilpaso.
Bunyck 17. C. 122.

8  Bewnenikroa [.B. CuiBBinHomeHHs cy0’ €KTHBHOTO TIpaBa
1 3aKOHHOTO 1HTEpecy B IMBUILHOMY TipaBi. [Ipaso i 6esnexa,
2005, T. 4, Ne. 3. C. 110.

°  baberpka [.51. 3akoHHHII iHTEpeC Ta OXOPOHIOBAHHIT 3aK0-
HOM iHTepecC SIK Pi3HOBUAM IHTEpECY B LUBUIBHOMY IpaBi
Vkpaiau. Haykoso-ingopmayitinuii gichux leano-@pankis-
cbKoeo yHieepcumemy npasa im. Kopona Januna I'anuyvroeo.
Cepia Ilpaso, 2016. Ne 2(14). C. 163.
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3aKOHHICTh 1HTEpPECiB 0COOM O3HaYae BiJMO-
BIJIHICTh ITUX IHTEPECIB 3aKOHY, HOpMaM 3aKO-
HoAaBcTBa. ToOTO #IeThCcs MPO BiJIMOBIIHICTD
IHTEpECiB MpaBWJIaM MMOBEIIHKH, 10 OylIu BCTa-
HOBIICH1 IeP>KaBO0. SIKMM YHHOM CIIi/1 I IXOIUTH
JI0 BHUPILIEHHSI LIbOTO MUTAHHS, KOJIH WIEThCS
PO 3aKOHHICTH 1HTEpECiB camoi aepxaBu? 3BuU-
YyailHO, MO)XKHA TEOPETHUYHO JOMYCTHUTH CHUTYya-
1[if0, 32 SIKOi TOW YW 1HIIUK Jep KaBHUM IHTEpeC
a0o ¥oro 3a70BOJICHHS OyJ1e Cynepeun T HOpMam
3akoHOJaBCTBA. OJHAK MPUNAHATTS, 3MiHA, CKa-
CYBaHH$, 3aCTOCYBAaHHS TaKUX HOPM € B IIUPO-
KOMY pPO3yMiHHI HPEpPOraTHUBOIO0 JEpPKAaBHUX
opratiB. SIK TpaJHIlIITHO BU3HAETHCS B HAYKOBUX
npangx 13 mpoOieM iHTepeciB, came iHTepecH
BUCTYTAIOTh BaKJIUBUM (DAaKTOpOM, SIKUW BILIHU-
Ba€ Ha MPAaBOBI HOPMH, IO 3aIPOBAKYIOTHCS
3 Ooky nepkaBu. Hampukian, miHHICTH TpaBa
SK COILIATLHOTO (PeHOMEHA TMOB’SI3YIOTh 13 HOTO
3[IaTHICTIO BUCTYIIaTH 1HCTPYMEHTOM pealli3a-
uii intepeci'’. Tomy aepkaBa, HilO4M y CBOIX
1HTepecax, HaJiJeHa MOKIIUBICTIO (FOPUIUIHOIO
1 (hakTUYHOIO) CKAaCyBaHHs, 3MIHU TOIIO BiJIO-
BIIHUX 3aKOHOJABYHUX IOJIOKEHD, IKUM HA4YeOTO
cylnepedaTrb JepXaBHI iHTepecu. Y IboMy pasi
MIIX1A 10 PpO3YMIHHS 3aKOHHOCTI JIEP>KaBHOTO
1HTepecy sK 1HTepecy, 110 He CyNepeuyuTh BUMO-
raM 3aKoHy, Oyne Jemo 1mo30aBjieHnul MpaKTH4-
HOTO 3MICTY: 3aKOHHUH IHTEpEC AePKABH B ILOMY
pasi He € MO CyTI OOMEXEHUM 3aKOHOM, SKHI
CTBOPIOETHCS, 3MIHIOETHCS, 3aCTOCOBYETHCS JIep-
KaBOIO, a JIep’KaBa Ma€ MOXJIMBICTh Oy/Ib-IKOMY
IHTepeCy Ha/IaTH BIACTUBOCTEH 3aKOHHOTO M-
XOM BIJIITOBITHOT 3MiHU HOPM 3aKOHOIABCTBa 200
IIPAKTUKH IX 3aCTOCYBaHHS.

3BUYAIHO, MPEPOTaTUBY JEP>KAaBHOI BJIAJIU
y CTBOPEHHI, 3MiHi, CKACyBaHHI MPAaBOBUX HOPM
HE CJiJ] pO3MIANaTH CIPOIIEHO 1 TIIyMauuTH ii
K aOCOJIOTHY: Jep’KaBHA BiIaja, B TOMY YHCIi
3aKOHO/aBYa ii Tiika, oOMeXeHa y CBOIH Ipa-
BOTBOpYIN JiSTIBHOCTI (pakTopamMu IPaBOBOIO
(cepen HMX — 3arajJbHONPABOBI TMPUHIIUIIH,
3acaayd BEPXOBEHCTBA IpaBa, BCTAHOBIICHHS Ha
KOHCTUTYLIMHOMY piBHI 3a00pOHU Ha BHECECHHS

10 BarampHa Teopis aepxkasu i mpasa. / 3a pea. M.B. 11Bika,

O.B. Ilerpummna. Xapkis : IIpaso, 2009. C. 158.
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neBHUX 3MiH g0 Koncrutynii Ykpainu Tta oco-
OnrBa (yCKJIaJHEHA) MPOoIeaypa 3MIHH OKPEMUX
il IONIOXKEHB) 1 CyCMUTLHOTO XapakTepy. I B 10k-
TPUHAJIBHUX TMOJOKEHHSIX Ta MiAX0IaX CyJ0BOT
MPAKTUKU MIOAO0 3aKOHHOCTI 1HTEPECIB BHU3HA-
€TBCS, 1110, KPIM BIAMOBITHOCTI 3aKOHOJABCTBY,
Taki 1HTepecH MOBUHHI BiAIOBIIATH 3arajbHO-
BU3HAHUM MpHHIMIaM npasa'!. BomHoyac He
MOKHA OMUHYTHU YBarolo, 1o 3aKpirieHHs] KOH-
CTUTYIIMHO-TIPAaBOBUX 3acaj Ha piBHI OCHOB-
HOTO 3aKOHY € TAKOX TTOBHOBAXCHHSIM JICPKaBU
B 0c001 ii 3aKOHOJIABYOTO OpraHy, a MOITUPECHHS
Ha JepkaBy [ii HOPM MDKHApPOIHUX JOTOBO-
piB, IO BCTAHOBIIOIOTH MIXKHAPOIHO-TIPABOBI
3000B’s13aHHS JIEpP>KaBU B Tally3i 3aXUCTy MpaB
0ocoOHu, 3MIMCHIOETHCS aKTOM JIEp)KaBH. bBiiabim
TOT0, MOXJIMBI CUTYallii, KOJIU Xapakrep TIyMa-
YEHHS 1 3aCTOCYBAaHHS X MTPABOBUX MPUHIIUITIB
3 OOKy OpraHiB JIep:KaBHOI BIAIH 3I1HCHIOETHCS
HE y BIAMOBIHOCTI 10 iX METH, SIBJISE COOO¥O,
[0 CYyTi, BUXOJIOUICHHS 3MICTY TaKuX MPHHLU-
miB. XapakTepHUM B 1CTOpii cydacHOi YkpaiHu
€ TpUKIaa, Koiau pimeHHsM KoHctutyniitHoro
Cyny Vkpainu Big 30 Bepecus 2010 poky!'? Oyio
¢akTruHO BHEceHO 3Minu A0 Koncrutyuii Ykpa-
1HH, CTIPSIMOBaHI Ha PO3UIMPEHHS MOBHOBAXEHB
[Ipe3unenta Ykpainu i oOMeXEHHS KOMIIETEH-
mii 3aKOHOZABYOI Ta BMKOHABYOI I'UIOK BJIAJIH.
Hum pimennsm Koncruryniiinuii Cyn BU3HAB
TakuM, 1o He BignoBimae Koncrutytii Ykpa-
iHu 3akoH Tpo BHECeHHs 3MiH j0 KoHctutymil
Vkpaiau Big 8 rpynuas 2004 poky, To6to KoH-
crutyiiaum CynoMm Oya0 BCTAHOBIIEHO HEBIM-
MOBIJIHICTh 3akoHY KoHcTuTymii Mmaibxke depes
IICTh POKIB Ticis Horo yxBajenns'’. Ile cBia-

" Benuka Ilamara BepxosrHoro Cymy : mocTaHoBa Bif

4.03.2020, cmpaBa Ne 9901/216/19, m. 17. URL: http:/
reyestr.court.gov.ua/Review/88265085 (mata  3BepHEHHS:
10.09.2020).

12 CmpaBa mpo 1oepKaHHs MPOIEIYPH BHECEHHS 3MiH JI0
Koncrutynii Vkpainu : pimenns Koncruryuiiinoro Cymy
VYkpainu Big 30.09.2010, cipaBa Ne 1-45/2010. URL: https://
zakon.rada.gov.ua/laws/show/v020p710-10/print (zata 3Bep-
menust: 16.09.2020).

3 Bumamok, komau 3MiHa OCHOBHOTO 3aKOHY 3 METOI0 PO3-
LIMPEHHS IOBHOBAXXEHb OJHIET 13 I'JIOK BIaJU 311 CHIOEThCS
OULIXOM MPUAHATTS PIMICHHS CYIOBHM OpPraHoOM (SIK Malio
Micre B Ykpaini y 2010 poiii), a He OpraHoM 3aKOHOJABYOT
BJIaJIM YU HUISAXOM pedepeHAyMy BHUAAETHCS JIEIIO 11i0CHH-
KpaTW4YHUM HaBiTh MOPIBHSAHO 31 CXO)KUMH NPOLIECAMH TIepe-
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YUTH TPO TE, 110 HABITh TEOPETUYHI MTOJIOKEHHS,
K1 PO3TISAIAI0Th 3aKOHHICTH 1HTEPECY 5K HOTo
Y3TO/UKEHICTh 13 3arajbHONPABOBUMHU IPHHIIHU-
IMaMH, € METOJOJIOTIYHO BaXKJIMBHMH, aje caMi
no co0i He JOCTaTHI JUIs PO3YMIHHS KaTeropii
«3aKOHHI 1HTEpeCH JepkaBu». [lepkaBHa Biaaa
31aTHA 3[€01IbIIOTO 3aCTOCOBYBATH 1 TIIyMAaYUTH
MIPaBOBI MPUHITUIIM BIAMOBIIHO JI0 CBOIX 1HTEpe-
CiB, TOMY 1Ii IPUHLIUIIK MOXYTb JICIIO BTpayar,
y3arajJbHEHO Ka)Ky4dH, CBOIO POJIb «OOMEXyBa-
4iB» JIep>KaBHOI TiSUTBHOCTI. Y 3rajaHoMy TYyT
pimenni 2010 poxy Koncrurymiinuii Cyn Ykpa-
iHM B OOTPYHTYBaHHS CBO€I MO3ULIT MOCHIABCS
Ha MIPUHIIAIIK BEPXOBEHCTBA Mpasa'® i MpUHITUIIH
JneMokparuuHoi nepxapu'®. ToOTO y wid cutyanii
3arajJbHOIPABOBI MPHUHIIMITK HE OOMEXIIIN pea-
Ji3a1iio IHTEpeciB OKPEMHUX MOCa0BUX 0CiO abo
OpraHiB BJIaJId, & HABMAKH, MaJIO MICIIE 3aCTOCY-
BaHHS TaKUX NMPUHLMUIIB Y IIUX 1HTEpecax.

Kareropito 3akoHHHX IHTEpECIB JIEp)KaBU
MU TPOMOHYEMO PO3IVISAATH MiJ KyTOM JBOX
kputepiiB. [lepmmii moB’s3anuii 13 6e3mocepen-
HbO CTPYKTYPHHMH €JIeMEHTaMHu iHTepecy. py-
U — 13 TPUPOIOI0 03HAKK 3aKOHHOCTI.

[Ilo crocyeTbecsi MEPIIOr0 KpUTEpito, TO BiH
IPYHTYETHCSI HA TEOPETHYHHX TT1IX0JaX J0 Kare-
ropii iHTepecy fK A0 CKIaJHOTO CTPYKTYPHOIO
SBHIIA, a TAaKOXX Ha MDKHAPOIHO-TIPABOBOMY
ACTIEKTI BIJMOBIIabHOCTI JIEPKABU.

[HTEpEc TpamuIiiftHO PO3TIISIIAE€THCS Y HAYII SIK
CKJIaJHUM CTPYKTypHUIl (heHOMEH, I10 MiCTHUTb
y co0i1 nieBHi enieMeHTH. Cepes TaKuX CTPYKTYyp-
HUX EJIEMEHTIB BUAUISIOTH TOTPedH, 3ac0o0u 3210~
BOJICHHSI TIOTpeO, YCBIJIOMJICHHSI HOCIEM IHTEp-
ecy HeOOXiTHOCTI 3aJI0BOJICHHSI LUX HOTpe6'’;

PO3MO/ITY TIOBHOBAXKEHb MIXK TIIKAMH BJIaJId Y HEIPABOBHIA
croci0, mo BinOyBanuch Ha TepeHax €Bponu y XX CTOMNITTI.
Hanpuxunan, 3axon Himewuunu Bix 24.03.1933 p., sikuii HanaB
IMITIEpCHKOMY YpsiTy TOBHOBa)KEHHSI MPUAMATH 3aKOHU 1 HION
MaB Ha METi BHUIIPABICHHS COIIaIbHO-CKOHOMIYHOTO CTa-
HOBHIIA KpaiHu, odiniiiHo Oyao cxBajgeHo oOOMa majgaTamMu
napnamenty Himeuunnu. Jlus.: Gesetz zur Behebung der Not
von Volk und Reich vom 24. Mirz 1933. URL: http://www.
verfassungen.de/de33-45/ermaechtigungsgesetz33.htm.

4" Cnpasa npo oiep>kaHHsI IPOLEAYPH BHECCHHS 3MiH 110
Koncrurynii Vkpainu : pimenns Koncruryuiiinoro Cyny
Vkpainu Bix 30.09.2010, cnpasa Ne 1-45/2010, 1. 3.1.

15 Tam camo, II. 5.

16 Cupenko B.®. Ilpobrema nHTEpeca B rocy1apcTBEHHOM
ynpasienuu. Kues : HaykoBa gymka, 1980. C. 11.
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norpebu Ta nuiaxu ix 3amoBojenHs'’. Iliaxin
I0JI0 CTPYKTYPHOCTI Kareropii «IHTepecm»
1 HasIBHOCTI y HOro cTpykTypi morped i croco-
01B ix peami3zaiii OylO CHPUHHATO 1 B CYIOBIii
npaktuii. Y pimenni Koncrutyniiinoro Cymy
VYkpainu y «crpaBi Ipo OXOPOHIOBAHUN 3aKOHOM
iaTepecy Bin 1 rpyaus 2004 poky cepen O3HaK
iHTepecy OyJio Ha3BaHO CHIPSIMOBAHICTh HA METY
3a7l0BOJICHHs ycBimomiieHHX moTped'®. Orxe,
KOJIU WIEThCS TPO 3aKOHHI IHTEPECH Jep>KaBH,
X aHaJOT1YHUM YHMHOM CIIiJ] PO3YMITH SIK CTPYK-
TypHE SIBUIIIE, SIKE Ma€ B CBOi OCHOBI BiAMOBIAH1
norpeodu.

HactynmauM € nmutaHHs po Xxapakrep mnorpeo,
AKl TIOKJIaJeHI B OCHOBY 3aKOHHUX I1HTEpEcCiB
Jep>kaBu. Y 1IbOMY BIJIHOIIEHHI HEOOXITHO Bpa-
XOBYBaTH TaKOX MIXKHAPOJAHO-TIPABOBE PETYITIO-
BaHHs BIAMOBIIAJIBHOCTI JAepkaB. SIK BigOMO,
HUHI YKpaiHa iHTerpoBaHa B MiKHapOIHO-IIpa-
BOBY CHCTEMY 3aXHCTy IpaB 0co0u. OCHOBHUMHU
CerMEHTaMH ILii€l cucTeMH € €Bpornelchbka KOH-
BEHIIIS TIPO 3aXWUCT MpaB JIIOAWHH 1 OCHOBO-
MOJIOKHUX CBOOON (€Bponeiichbka KOHBEHIIISN)
Ta MDKICP)KaBHI YroiW MPO B3aEMHUHN 3aXHUCT
1HBECTHLIN. YKpaiHa € CTOPOHOIO HU3KHU JIBOCTO-
poHHIX yrom y cdepi 3aXHCTy iHBECTHILH',
a takox JloroBopy no Emneprermunoi Xaprii
(IEX). YkpaiHow BHU3HAHO OPHUCAMKINIO MiXK-
HApOJHHUX YCTAHOB 3 PO3MIISAY CHOPIB MiX IpH-
BaTHUMH 0OCO0AMH Ta JEP)KaBOIO, sKi (CHOpH)
BUHUKAIOThH 13 IIUX MDKHAPOAHUX yrog — €Bpo-
MEeUChKUN Cya 3 TpaB JronuHu (€BponenchKuit
Cyll) CTOCOBHO CHOpiB i3 €BpOMEHCHKOT KOH-
BEHIII Ta IHBECTHUIIIMHI apOITpakHI Cyau CTO-
COBHO CHOpPIB MIX JEp:KaBOI Ta 1HO3EMHUMH
iHBecTOopamu, 1o BuHUKaOThH 13 BIT Ta JEX.
[TonmokeHHST X MDKHAPOJHUX aKTIB 1 MiIXOIN
0 TIPAaKTUKH MDKHApPOIHUX FOPUCIUKITIHHUX
YCTaHOB 3 1X 3aCTOCYBaHHS CTaHOBISTH MiXK-
HApOTHO-TIPABOBI  CTaHAAPTH 3aXHCTy IIPaB

17" BenenikroBa 1. Meromonoriuni miaxomyd 10 CIiBBigHO-

LICHHS TOHATh «IHTEPEC» 1 «MOTpeOn» y BU3HAYCHHI HOPH-
OUYHOI KaTeropii «OXOPOHIOBAHMH 3aKOHOM iHTepecy». [Ipo-
onemu yueinbHozo npasa. Bicauk Ne 3 (66), 2011. C. 132.

18 CmpaBa 1po OXOPOHIOBaHHU 3aKOHOM 1HTEPEC : PIllICHHS
Koncrurynirinoro Cyny VYkpainm Bixg 1.12.2004, cnpasa
Ne 1-10/2004, 1. 3.6., a63. 3.

9 Anrn.: Bilateral Investment Treaties (BIT).
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oco0Ou. Jlep»xaBa, 3aCTOCOBYIOUH BJIaJIHI 3aXO0/IH,
CIIPSIMOBaHI Ha peaTi3allifo Ta 3aXHCT Jep)KaB-
HUX IHTEPECIB HEPIIKO 3MyIIeHa OOMEXKyBaTH
mpaBa 0COOM, TapaHTOBaHI Ha MIXKHAPOIHOMY
piBHI, JOMyCKaTH BTPy4YaHHs y Li mpasa. Tomy
Iii, pillIeHHsI Iep>KaBHUX OPTaHiB, M0 31HMCHIO-
I0ThCS Y JIePKABHUX 1HTEpEcax, CTalTh MpeaMe-
TOM OIIIHKH 3 OOKY MI’)KHAPOJIHUX YCTAHOB IIIO/I0
BiJIOBIAHOCTI MIDKHAPOIHO-TIPABOBUM CTaHAAP-
tam. Lli MiKHApOAHO-TIPAaBOBI CTaHIAPTH BHUMa-
raroTh, 100 OOMEXEHHs ITPaB 0cOOU 1 BTpydaHHs
y 1 mpaBa 3 OOKy JepkaBW 3I1HCHIOBAIHCH
y 3aranpHuX (IyOmiuHux) iHTepecax. Ha ocHoBi
MOJIOKEHHSI TPO MOTpedH SK NPO CTPYKTYp-
HUU €NEMEHT IHTEePECY MOXKEMO TOBOPUTH TPO
T€, MO MyOIIYHICTh 1HTEPECIB O3HAYA€E 3arajib-
HOCYCIUTBHUM (TyONmiyHMiA) XapakTtep moTpeo,
MOKJIAJICHUX B 1X OCHOBY. Bijiomi BUITaIKH, KOJIH
JEp>KaBHI OpraHu 3aCTOCOBYBAIM OOMEKEHHS
mpaB 0coOu, rapaHTOBaHUX €BPOINEHCHKOIO0 KOH-
BEHIII€I0 HE y MyOniyHUX iHTEepecax, a 3 METO0
3aXHUCTy BY3bKOJICPKABHUX, BIJIOMYHX 1HTE-
peciB. Taki iHTepecH HE Majil y CBOill OCHOBI
3arajJpHOCYCHUTbHUX (myOmiuHux) motped. Ha
i 00CTaBUHU 3BepTaB yBary €BpoOIEHCHKUI cya
y CBOiX pimeHHsx. Hanpuknan, y cripaBi « Arpo-
KOMIUIEKC TpOTH YKpaiHm»? €Bporneicbkum
cynoM (hakTUIHO OyJI0 BU3HAHO, IO BTPYyYAHHS
JIEp’KaBU y TIPaBO 0COOM Ha CIPABEUIMBHIA CYI
1 BIIX1A BiJl IPHUHIUIY MPaBOBOI BU3HAYEHOCTI
(legal certainty) He epeciiIyBajIl METy 3aXHUCTY
myOIiYHUX 1HTEpECiB, a Oyiau 3yMOBJICHI 1HTEp-
ecaMHl OKpeMHX MocaJoBHX ocib. Y pimeHHi
y cupaBi «MakcumeHnko ta ['epacuMeHKo mpoTH
Vkpainu»?! €BponerchbKuil Cyll OLIHIOBAB MO3-
OaBJICHHS 3asIBHUKIB BJIACHOCTI, sike OyJI0 3iiic-
HEHO Yy CyIOBOMY TMOPSJIKY 3a IMO30BOM IIpO-
KypaTypH, MOJaHOMY B IHTepecax JepiKaBH.
€BpONEChKUI Cy/l BiA3HAYMB, IO JIep)KaBa HE
HaBeJla apryMEHTIB, YOMY IIi JIEpXKaBHI 1HTEpeCH

2 Case of Agrokompleks v. Ukraine: ECHR, Judg-
ment, 6 October 2011, § 151. URL: https://hudoc.echr.
coe.int/eng#{"itemid":["001-106636"]} (mara 3BepHEHHS:
18.09.2020).

2l Case of Maksymenko and Gerasymenko v. Ukraine:
ECHR, Judgment, 16 May 2013, § 57. URL: https://hudoc.
echr.coe.int/fre#{"itemid":["001-119688"]} (nara 3BepHEHHS:
18.09.2020).
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BUCTyNaJIM MyOJIYHUMHU 1HTEpecaMu abo Oynau
HEOOX1H1 I peanizaiii 3arajJbHOCYCHIIBHUX
notpeoO.

Otxe, mepmuid KpuUTepid 3aKOHHOCTI Jep-
KABHOTO IHTEpeCy MOJsrae y HOro CTpPyKTyp-
HOMY XapakTepi 1 mpupoai motpeld, siKi MOKJIa-
JICH1 B IOr0 OCHOBY: 3aKOHHI JIep>KaBHI IHTEpeCH
3aCHOBaHI Ha 3arajbHOCYCHUIbHHUX (TTyOIIYHMX)
norpedax i B LOMY PO3YMIiHHI BHUCTYNAIOTh
MyOIIYHUMU THTEPECaAMHU.

Jpyruii Kputepiid, skuii 1ae 3Mory kpaigi-
KyBaTH JIep>KaBHI 1HTEPECH SIK 3aKOHHI, IPYyHTY-
€ThCSI HA O3HAKAaX 3aKOHHOCTI, sIKi Oyiau BUPO-
OneHi B ropucHpyaeHIlii €BponenchKoro cymy
1 HMHI 3aCTOCOBYIOTbCS TaKoXK y mpakTuii Kon-
ctutymiitHoro Cymy 1 Cy/iB 3arajibHOi FOPHUCIUK-
i Ykpaiau. OIiHIOI0YHY 3aKOHHICTh PIIIeHb, A1i
JepxkaBu, €BPONEUCHKUI Cy/l pO3IIISAa€ BUMOTY
3aKOHHOCTI HE JIUMIIE 3 TOYKU 30py JOTPUMAHHSI
MOJIOKEHb ~ HALIIOHAJIBHOTO  3aKOHOJIaBCTBA,
a M mijx KyToM 30py «SIKOCTI 3akoHy» (quality
of law). Lle o3Hauae, 110 3aKOH MOBUHEH BiAMOBI-
JIaTU KPUTEPIsIM YITKOCTI, TOCTYIHOCTI 1 mepes-
0auyBaHOCTI 1, KpIM TOTO, MICTUTH JOCTaTHI
rapaHTii BiJl CBaBUIBHOTO BTPYYaHHS JIE€p)KaBH
y mpaBa ocoOu. [Toka30BUM NPUKIIAJ0M € cripaBa
«Denpaman Ta OaHk «CIOB’SHCBKHIT» TPOTH
Vkpainn», sika po3nanaiach €BpPONEUCHKUM
cynom y 2005-2017 poxkax. KimrouoBuii emizon
CTOCYBABCSl BIJIKJIMKaHHS OaHKIBCHKOI JHICH3IT
1 mikBizaii 0aHKIBCHKOI YCTaHOBH-3asiBHUKA 32
nocraHoBoro HarionanibHOTO 0OaHKy YKpaiHu
(HBY), ockapxuTu siky OaHK-3asBHUK HE MaB
MOXXJIUBOCTI. €BPONEUCHKUN CyJ BU3HAB, IO
nocranoa HBY Oyna crnpsmoBana Ha 3a0e3-
MEYCHHSI KOHTPOJIO 3a OaHKIBCHBKUM CEKTOPOM
1 B IIbOMY CEHCI BiJIOBi1aia myOIiYHUM iHTepe-
caM. PazoM 13 TuMm, sk Bii3HAUUB €BPONCHCHKHIA
Cy[l, aIMIHICTpaTUBHA NPOLEaypa I0A0 M030aB-
JeHHs1 0aHKa-3asBHUKA JIIEH311 IPyHTYBaJIach Ha
OZHOOCIOHUX TMCKPETHUX MOBHOBaXXeHHAX HBY
1 He mependayaa Oy/b-IKHUX TapaHTId He3aIexK-
HOCTI Ta HEYMePEeIKEHOCTI 3 Horo 00Ky, OaHK-3a-
SBHUK OyB M030aBJICHUN MOXKIIMBOCTI SIK OpaTu
y4acTbh B aJIMiHICTpaTUBHIH mpoueaypi Ha cTafil
npuiiHATTs pimenas HBY, Tak 1 Hagam ockap-
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kUt noctaHoBy HBY B cynoBomy mnopsiuky.
3 mux migactaB €BPONEUCHKUN Cy/l JIHAIIIOB BUC-
HOBKY, 1110 BTpy4YaHHS JIep>KaBU y MaifHOBI ITpaBa
3asBHUKA (IIUISIXOM BIAKJIMKAHHS OaHKIBCHKOT
JineH3ii 1 JikBijganii OaHka-3asBHHKAa) HE BiJI-
MOBIJIaJI0 KPUTEPISM TapaHTIN BiJ CBaBL/LIS 1 HE
OyJ0 3aKOHHUM Y pO3yMiHHI €BponeicbKoi KOH-
BEHILi*?, Xo4a BianosinHa nmocranosa HBY Bin-
MOBiIajla YMHHOMY Ha TOW 4ac 3aKOHO/IaBCTBY
VYkpainu. Y miil cutyariii 1epkaBHuUi 1HTEpeC, Ha
3axucT sikoro HBY 3nificHuB BTpydaHHs y Maid-
HOBI TpaBa MPUBATHOI OCOOHM, HOCHUB ITyOJI1Y-
HUil xapakrep. IIpore Takuii iHTepec He y3ron-
’KYBaBCS 13 BUMOTOI0 3aKOHHOCTI 3 TOYKH 30Dy
SKOCTI 3aKOHYy 1 rapanTiii Big cBaBiuii. Tomy
y IbOMY pa3i JAepKaBHHUM MyOIiuHMIA 1HTEpeC He
MOJKE PO3ISAJATHCh K 3aKOHHHU iHTEepec aep-
KaBH.

Ha piBni npaktuxku Koncrutyuilinoro Cyny
VYkpaiHu BUMOTa 3aKOHHOCTI B CEHCI SIKOCTI
3aKOHY 3HAXOJWJa 3aCTOCYBAaHHS IIiJ 4ac po3-
DAy TUTaHb MPO KOHCTUTYIIHHICTH 3aKOHIB
Vkpainu. Tak, y crnpasi Ne 1-14/2020(230/20)
Koncrurymiinuit  Cyn  po3misigaB — Bifmo-
BinHicTh KoHctutymii Ykpainm uwactun 1, 3
crarti 29 3akony Ykpaiam «IIpo JlepxaBHmit
oromker Ykpainu Ha 2020 pik» (3akon Ne 294).
Koucruryniiauit Cyn JidIIOB BHCHOBKY, IO
BkazaHi HopmHu 3akoHy Ne 294, skumu Oyno
nepen0ayeHo YCTAHOBJIEHHS T'PAHUYHOTO PO3-
Mipy T'pOIIOBOrO 3a0€3MeYeHHs] OKpEMUX Kare-
ropii mocasoBuXx 1 ciy>)k00BUX 0C10 110 3aBep-
HICHHS PEXUMY KapaHTHHY, 3alPOBAKEHOTO
Kabinerom MinictpiB YkpaiHnu, He BiJIOBiga-
10Th Konctutynii Vkpainu. B oOrpyHTyBaHHS
cBoei mo3uili Koncrurynitauii Cyn mociaBcest
Ha IPUHIUI IOPUINIHOI BU3HAYCHOCTI SIK OJIMH
31 CKJIaJHUKIB MPUHIUITY BEPXOBEHCTBA IpaBa.
Opnaxk i3 BiAMOBiIHOI YacTuHu pimeHHs Kon-
cruryuitaoro Cyny Big 28 cepmas 2020 poky,
YXBaJIEHOTO Y Li{ CIIpaBi, BUTIKAE, 110 HAETHCS
TAaKOX MPO KPUTEPIi IKOCTI 3aKOHY, a cCaMme Mpo
nependavdyBaHicTh MpaBoBuX HopM. Koncru-

22

Case of Feldman and Slovyanskyy Bank v. Ukraine:
ECHR Judgment, 21 December 2017, § 56—-60. URL: https://
hudoc.echr.coe.int/rus#{"itemid":["001-179557"]} (nara
3BepHeHHs: 18.09.2020).
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tyuiinuii Cyn ykazaB: «YCTaHOBJICHHSI Tpa-
HUYHOTO PO3MIpy 3apoOITHOI IUIaTH, T'POIIO-
BOTO 3a0€3Me4eHHs,.. InependayeHe y KBITHI
2020 poky Ta Ha Mepioj 10 3aBEPIICHHS MICSAIIA,
B IKOMY B1JIMIHSA€ThCSI KAPAHTHH, YCTAaHOBICHUI
Kab6inerom MinicTpiB YkpaiHu,.. € HEeBH3Ha4Ye-
HUM 1070 1ii B 4aci Ta He 3a0e3mneuye mnepe-
0a4yBaHOCTI 3aCTOCYBaHHS IUX HOPM IIpaBa»>.
Y mHaBeneHiil cutyarii Jep>kaBHUH iHTepec,
Ha peaizalliio SKoro Oyl CIpsSMOBaHI BIJIO-
BifHI HOpMHU 3akony Ne 294, monsraB y 30a-
JIAaHCYBaHHI JIep>KaBHUX BUJIATKIB 1 ONTHUMI3aIlii
BUKOPUCTAaHHS OIOJDKETHUX KOILUTIB B yMOBax
nmaHaeMiuyHoi 3arpo3u. lleil iHTEpec BHUCTY-
naB MyOJIYHUM IHTEPECOM, OCKUIBKH MUTaHHS
BUKOPUCTAHHS JICP)KABHOTO OOKETY IOB’s-
3aHe 13 3arajbHOCYCHUIBHMUMH MOTpeOamu.
[IpoTe 3 TOYKM 30py OOTPUMAHHS KPHUTEPIIO
SAKOCTI 3aKOHY (SIK I KpUTepid TIyMauuThCs
y MDKHApOJHIM MPAKTHIN 1 B CBITJII KOHCTUTY-

» Pimenns Koncruryuitinoro Cyny Ykpainu Big28.08.2020,

cipaBa Ne 1-14/2020(230/20), m. 4.1. a63. 3. URL: https://
zakon.rada.gov.ua/laws/show/v010p710-20#Text.
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[I{HOTO MPUHIUITY BEPXOBEHCTBA MPaBa) TAKHi
IHTEpeC He HOCUB 3aKOHHOI'O XapakTepy.

BucnoBkn

TakuMm 4YHMHOM, TEOPETHYHE PO3YMIHHS 3aKOH-
HHUX I1HTEpEeCiB JAEp’KaBH Ma€ CBOIO crelUdiKy
B paMKax MpoOJieMaTuKH 3aKOHHUX IHTEPECIB.
[ crenudika 3yMOBIeHa OCOOIMBOCTSIMU TIpa-
BOBOTO CTaHOBHIIIA JIEPXKABH SIK CyO’€KTa IpaBa,
3MICTOM ii MIXHapOIHO-TIPABOBHX 3000B’s13aHb.
Sk 3aKOHHI 1HTEpEeCH JepKaBH CIiJl PO3IVISIAaTH
JIepKaBHi IHTEpPECH, SIK1 BIIIOBIAIOTh OTHOYACHO
nBoM KputepisMm. Ilo-mepme, € myOaiuHUMH,
TOOTO 3acCHOBaHI Ha MyONMIYHUX (3arajabHOCY-
CIUTBHMX) TMOTpebax, MO-Apyre, BiANOBIIAIOTH
BUMOTI'aM 3aKOHHOCTI y PO3yMiHHI MI>KHAPOIHOTO
mpaBa B Tajy3l 3axWcTy mIpaB ocodu. Jlpyruit
KpUTEPIi 03HAYae, IO Il IHTEPECH Peati3yIOThCs
JIEp’KaBOIO Ha TIACTaBl 3aKOHY, SIKUI BIOBIIA€
BUMOTIaM SIKOCTi 3akony (quality of law), a Takox
13 JIOTpUMaHHSM TapaHTId BiJ CBaBUIBHHMX il
3 OOKy JIep)KaBHHUX OPraHiB.
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Peculiarities of the exercise of judicial power during judicial control
in the conduct of covert investigative (search) actions related to the use of technical
means: criminal procedure and operational-investigative aspects

Lisovyy Oleksandr
Postgraduate Student at the Department of Law and Public Administration
Mariupol State University, Ukraine

The article considers the peculiarities of the exercise of judicial power during the exercise
of judicial control in the conduct of covert investigative (search) actions related to the use of technical
means. The author emphasizes that the interaction between the investigative and operational units in
conducting covert investigative (search) actions related to the use of technical means is carried out by
the operational unit’s written instructions to the investigator, which provides the operative unit with
the powers of an investigator in criminal proceedings. At the same time, the task of the investigating
judge is to prevent unlawful interference with the rights and freedoms of the person by both
the investigator and the operatives.

In domestic law and case law, the question of whether an investigating judge should participate
in the evidence or should be limited to supervisory powers is uncertain. Investigating the role
of the procedural figure of the investigating judge in the implementation of the control function,
as well as in counteracting procedural violations in gathering evidence during covert investigative
(investigative) actions related to the use of technical means, the author insists that the investigating
judge process of exercise and must take proactive measures to investigate the evidence obtained by
the subjects during covert investigative (investigative) actions and operational-investigative measures,
on the subject of appropriateness, admissibility, reliability, and in case of violations of the law
committed in obtaining such evidence, to initiate the issue of declaring this evidence inadmissible.

Based on the fact that the collection, verification and evaluation of evidence are elements
of the evidentiary process, the author proves that the investigating judge is the subject of evidence. The
legal basis for this is the provisions of the Code of Criminal Procedure, which oblige the investigating
judge to investigate all the circumstances of the criminal proceedings and assess the evidence. The
purpose of detecting and terminating these violations by the investigating judge within the framework
of judicial control is to accelerate the adoption of a fair and reasoned decision, to optimize the criminal
process, to prevent unreasonable delay of criminal proceedings.

Oco0auBocTi peaJiizanii cy10BoI BJAJAH MiJ YA€ CyI0BOr0 KOHTPOJIIO
y pasi nposenennss HCPJl, noB’si3aHuX i3 BUKOPUCTAHHAM TeXHIYHUX 3aC00IB:
KPHMiHAJIbHO-NIPOLECYATbHUI Ta ONEPATHBHO-PO3LIYKOBHH ACTIEKTH

Jicosuii Onexkcandp Onexcanoposuy
acnipanm Kageopu npasa ma nyoniuHo20 AOMIHICMPYEAHHS
Mapiynonvcokozo depacasrozo yHieepcumemy, Yxpaina

Beryn BUKOPUCTAHHSIM TEXHIUHUX 3aC001B y KOHTEKCTI
KPUMIHAJIbHO-IIPOLIECYaJIbHOI Ta OIEPaTUBHO-

Peanizanig cynoBoi Biaau miJ yac CyAOBOTO  pO3NIYKOBOI MiSUTBHOCTI, Iepemdadae MposiB
KOHTPOJIIO y Pa3i MPOBEACHHS HEIIACHUX CIITYMX ~ aKTUBHOI MO3MWIIii, Y TOMY YHCIi CaMOCTIiHE
(po3urykoBux) niit (namni — HCPJI), moB’si3aHuX 13 iHIIIaTUBHE BHKOPHUCTAHHS CIIIYUM  CYIICIO
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HaJaHUX HOMY TOBHOBAXKEHb 11 Yac 3IHCHEHHS
CY/ZIOBOTO KOHTPOJIt0. OCcOoOIUBHIA 1HTEpEC SIBIISIE
00CST OBHOBAXKEHb CJIITYOTO CYI i Yac pea-
Ji3arii KOHTPOJIbHOI (PYHKIIIT B KpUMIHATIHBHOMY
mpoleci, Horo mporecyaibHa TPaBOMOYHICTH
110/10 JTOCJTIPKEHHS JJOKa31B, OTPUMAHUX CY0’ €K-
tamu mig yac nposeneHHs HCPJ ta onepatus-
HO-pO3IIyKOBUX 3axofAiB (nani — OP3), na npen-
MET HaJEeKHOCTI, IOIyCTUMOCTI, JOCTOBIPHOCTI,
CITPOMOXKHOCTI 3all00IrTH MOPYIICHHSIM 3aKOHY,
JIOTIYIICHUM T/l Yac OTPUMaHHS BKa3aHUX JIOKa-
31B, Y TOMY YHMCJII IUUIIXOM BU3HAHHS OTPUMaHUX
JI0Ka31B HEJOIMYCTUMUMU.

Mera crarri — IDOCIHigUTH  OCOOJIMBOCTI
peamizaiii cyqoBOi BIagU MiJ 4Yac 3IIHCHEHHS
CY/ZIOBOTO KOHTPOIIO y pa3i nposenenas HCPI,
MIOB’S13aHUX 13 BUKOPUCTAHHAM TEXHIYHHUX 3aCO-
O0IB y KOHTEKCTI KPUMIHAJIbHO-TIPOIECYAThHOL
Ta ONEPATUBHO-PO3IIYKOBOI AISITBHOCTI.

Bukiiax ocHOBHOrO Marepiainy

CynoBa Biajga HaJiIeHa MOBHOBAXXCHHIMH,
JOCTaTHIMHU I 3a0€3MeYeHHST TIPaB TPOMaJIsTH
IIPOTH 3a31XaHb Ha Hel 3 00Ky MPUBATHUX Ta IOCa-
noBuX 0ci0. Xoua QyHKIlIS CyAOBOTO KOHTPOJIIO
HE TOB’s3aHa 3 BUPIIICHHSM MHUTAHHS BHHYBa-
TOCTI YU HEBHHYBATOCTI 0COOM y BUMHEHHI KpPH-
MIHAJILHOTO TPABOMOPYLICHHS', CYHOBUI KOH-
TPOJIb Ha JOCYIOBOMY IPOBA/KEHHI MIITPUMYE
MapUTeT MK CTOPOHAMM KPUMIHAJIBLHOTO Iepe-
CIITyBaHHS W 3aXUCTy. Y TPAKTHUII 3apyO1KHUX
KpaiH CJITUUi Cy[Jis BUCTYTIA€ IEBHUM «IHCTPY-
MEHTOM» JIOBIpH CYCHUIBCTBA JO CYyIy, Ha KU
MOKJIAZICHO 00O0B’SI30K  peanizamii  rapasTiit
KOHCTUTYILIMHUX TIpaB JIIOAUHU, SKUH 3 METOIO
00’€KTUBHOTO JIOCHIDKEHHSI OOCTaBUH KpuUMi-
HaJbHOIO MPOBA/DKEHHS BHUKOHYE 3aBJIaHHS 13
3a0e3neyeHHs Cyy SIKICHUM MaTepiajioM IpoBe-
JIEHOTO JTOCI1PKeHHSI, BIPOT1IHICTh SIKUX TI1]1 9ac
PO3IIIsiy HE BUKIIMKAJIA OU CyMHIBIB?.

! Kpuminamsuuit mporiec : migpygsuk / KO.M. I'porre-

Bui, B.fl. Tauiii, A.P. Tymansun Ta iH. ; 3a pex. B.S. Tauis,
I0.M. Ipowesoro, O.B. Kamninoi, O.I. Illuno. Xapkis :
IIpaBo, 2013. 824 c. C. 115.

2 Tynenko K.®., Tonosko JI.B., ®umumonos B.A. VYro-
JIOBHBIH TMPOLIECC 3aMaHbIX TOCYAapCTB : yueOHOe mocodue.
Mockaa : 3epuaiio-M, 2001. 480 c. C. 334.
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VY BITYM3HSHOMY 3aKOHO/ABCTBI Ta CyHOBIH
MPaKTUIll TMUTAHHA TPO TE, YU TOBHHEH CIIJ-
yuii cyanas OpaTu ydacTh y JlOKa3yBaHHI abo
Ma€e OOMEXHUTHCS JIHILIE KOHTPOJIbHUMHU TOBHO-
BaXCHHSIMH, € HEeBU3HaYeHUM. Came ToMy Tpo-
OneMaThKa y4acTi CIi490ro Cy[jl B Mi3HABAJIb-
HI{ AISUTBHOCTI Mif 4Yac 3iHCHEHHSI KOHTPOJIO
3a JJOCY/IOBUM IPOBAKEHHSM (y TOMY YHCII 3a
HCPJI) Bukiukae *BaBHi 1HTEpEC y HAyKOBHX
KoJlax. 30Kpema, Taki aBropu, sk [.B. [BaneHko,
I.P. Konecnik Ta H.I. MyparoBa, cepen npobiem
[IPABOBOTO  PETYNIOBaHHS  CYIO0BO-KOHTPOJIb-
HOI JiSTIBHOCTI Yy JIOCYJJOBOMY pO3CIiayBaHHI
BUJIJISIIOTh HEBU3HAYCHICTh MPABOBOTO CTATyCy
Ta TIOBHOBAXCHb CJIAYOTO CYAJI, HEBU3HAUe-
HICTh 1 BIJICYTHICTh YITKOTO TOPSIKY BIIOOPY
KaH/M/IaTiB Ha BUKOHAHHS CYIOBO-KOHTPOJIBHOL
byHKIii TOIIO®.

[Tin iHINIATUBHOK [iSUTBHICTIO CYyAy CHiJ
PO3YMITH JiSUTBHICTB, SIKA 3yMOBJICHA KEPIBHUM
CTaHOBHUILIEM CYZly 1 OJISIrae y peaizaii cyaom
Ha MOro BJIACHUW pO3CYH HaJaHUX HOMY 3aKO-
HOM IIpaB, sIKi He nepedadeHi IHIMMHA HOpMaMH
KPUMIHAJIBHOTO TPOLECYaJbHOIO 3aKOHY SIK
fioro 000B’SI3KM, 3 METOK CTBOPEHHS HEOOXi-
HUX YMOB JUIsl peajizailii CTopoHaMH iXHiX Mpo-
[[eCyalbHUX MPaB Ta BUKOHAHHSI TPOIECYaTbHUX
000B’s13K1B, BUKOHAHHS 3aBJaHb KPUMIHAJILHOTO
npoBaKeHHs. CTyniHb aKTUBHOCTI Cy/ly BUCTY-
Ma€ CyTHICHOIO XapaKTEPUCTHKOIO HOTO MIisijIhb-
HOCTI, sIKa € BHUPIIIAJBHOIO y BU3HAUEHHI poIi
Cydy B TMpOIECi JOKa3yBaHHS, IiJl IKUM 3T1HO
3 4. 2 ct. 91 KIIK Ykpainu ciix po3ymit 30u-

JlutBunuyk O.1. Bukopucranss 10cBigy moOylI0BH CUCTEMH
opratis jocynoBoro posciainyBanus @panuii ta Himeu-
YUHU B KOHTEKCTI PO3POOJICHHS TOJIO)KEHb HOBOTO KPHMi-
HaJIBHO-TIPOIECYATbHOTO 3aKOHOJABCTBA YKpaiHU. Bicnuk
Jlyeancwroi akademii enympiwnix cnpae MBC imeni 10-piuus
nezanexcnocmi  Yxpainu. Jlyrancek, 2005. Bum. 2/2005.
C. 100-110. C. 110.

3 Ipamenko I.B. InctutyT cmiguoro cyami 3a HoBuM Kpuwmi-
HaJbHUM IpouecyanbHuM komekcom. URL: http:/www.cka.
conzt.gov.ua (nara 3sepHenHs: 11.09.2020).

Konecuik I".P. ®yHKIi0HAbHE TPU3HAYCHHS HATVISILY 1 KOHTP-
OJII0 Yy JIOCYAOBOMY pO3CIHiIyBaHHI : aBroped. JUC. KaHI.
fopua. Hayk : 12.00.09. Xapkis, 2018. C. 15.

MyparoBa H.I. Cuctema cyneOHOro KOHTpOJS B YTOJOB-
HOM CYZIOIIPOM3BOJICTBE: BONPOCHI TEOPHH 3aKOHOJATEIIb-

HOro perynupoBaHusi u npaktuku. Kaszanb, 2004. 259 c.
C. 334-335.
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paHHA, NEepeBIpKYy Ta OLIHKY J0Ka3iB 3 METOI0
BCTAQHOBJICHHSI OOCTaBHH, SIKI MalOTh 3HAYCHHS
JUTSL KpUMIHAJIBHOTO TTPOBAKCHHSI.

Ha nymxy B.B. Banmsipuyka, iHimiatuBHa
TiSUTBHICTH TMPOSIBISIETHCS B TOMY, 110 BOHA pea-
JI3Y€EThCA 32 BIACHUM CIIOHYKaHHSIM, CBOIM pO3-
CYyZIOM, He € 00O0B’SI3KOBOIO JJIs CY0 €KTa, SAKHA
i1 371HCHIOE, €IEMEHT K€ aKTUBHOCTI B HIW MpH-
CYTHIH y 3B’3KYy 31 3IlICHEHHSIM IEBHUX €HEp-
rivtaux aid®. Ha mepruwmii moris, 3maraibHuit
TUI KPUMIHAILHOTO TPOIECY MOTpedye macuB-
HO1 podii cyay (cyami). [ToHATTS aKTUBHOT JTisITb-
HOCTI Cyay BijoOpakae HOro ydacTth y mpolieci
peanizariii K BJIACHUX TMpaB, TaK 1 00OB’SI3KiB,
XO0Y 1 MPOSBIISIETHCS HAMOLIBII SCKPaBO B pealti-
3ar1ii Horo MUCKPEIiHHIUX TOBHOBAYKEHb.

AXTHBHA [TO3ULIS CYTy B KPUMIHAJIBHOMY TIPO-
1eci nepeadadae MOKIMBICTh 3MIMCHEHHS CYIOM
Il 3a BJIACHOIO IHIIIATUBOIO, CIIPSIMOBAaHUX Ha
OTPUMaHHS HOBUX Ta JOCIHIPKEHHS HasBHUX
JIOKa3iB HE3aJISKHO BiJl BOJICBUSIBICHHS CTOPIH’.
Sk 3a3Hauae A.l. MakapkiH, y 3MarajbHOMY IpO-
1eci 10kazoBa iH(opMallis MOXe HabyTH CTaTycy
JIOKa3iB JIMIIE B XOl JOCTIKEHHS Ti cymom®.
JlochipKeHHST CYJIOM JI0Ka3iB «HAIOyHOBY€E» iX
nporecyanbHy (Gopmy, Halae iM OUTBIIT BUCOKHI
IOPUIMYHUN CTaTyC, HaaUIf€ 3aTHICTIO CIYTy-
BaTH OCHOBOIO BUPOKY'. I3 BKa3aHMMH TBEPIHKEH-
HaMu noromkyerscss ML IlleBuyk, sika BBaxKae,
10 BceOivHe, MOBHE Ta 00’ €KTUBHE JOCIKEHHS
CyIOM OOCTaBHH KpPUMIHAJIBHOTO IPOBA/HKECHHS
Ta MONIYK 00’ €KTUBHOI ICTUHU B KPUMIHAJIBHOMY
MPOBAPKEHHI Ma€e OyTH OCATHYTO B PE3yNbTaTi

4 Banmsapuyk B.B. CyrtHicTh akTUBHOI Ta iHiLiaTMBHOT

JISUIBHOCTI Cylly B KpUMiHaJAbHOMY NPOBaIKeHH1. Haykosuii
sicHuK Yoceopoocwvrkozo nayionanwroeo ynisepcumemy. Cep.:
IIpaso. 2014. Ne 25. C. 135-142. C. 137.

> JlyxuueB H.A. TIpomoipkeHHE Cy>KICHHUS O POIH CyJa 10
YCTaHOBJIEHUIO OObEKTUBHOI UCTUHBI IO YTOJIOBHBIM JielIaM
B CBET€ KOHCTUTYLMOHHOTO TIPHHIUIA COCTA3aTEIbHOCTH
nporecca. Cnedosamens. 2002. Ne 3. C. 18-25. C. 23.

OpnoB F0.K. OcHOBBI TeOpUH J0KA3aTEIbCTB B YTOJIOBHOM
mpolecce : HaydyHo-MeToaudeckoe nocobue. Mocksa : IIpo-
crekt, 2000. 144 c. C. 18-19.

¢ Makapkun A.W. CocTs3aTenbHOCTD Ha MPEIBAPUTEILHOM
cinencrBun. Cankr-IlerepOypr : FOpuanueckuii uentp Ilpece,
2004. 265 c. C. 34.

7 Muxaitnmosckas WM.B. HactombHast KHHra Cymabd IO
JIOKa3bIBAaHMIO B YTOJIOBHOM Mpornecce. Mocksa : [Ipocmekr;
TK Benbu, 2006. C. 66.
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3MaraHHs CTOPIH KPUMIHAJIBHOTO MPOBAKEHHS,
SIKE JIOTIOBHIOETHCSI CyOCHIIapHOI AKTHUBHICTIO
CyIly B JIOCIIPKEHHI JI0Ka3iB, MEXI SKOi MOBUHHI
OyTH BU3HAYEHI B 3aKOHOIABCTBI®.

Cyn Moxe BHCTYIIATH B poJi iHiIiaTopa mpo-
BEJICHHS TPOIECYalbHOI il y pa3si, SIKI0 CTO-
POHHU TIOTIEPEAHHO HE BUSBWUIMU iHIIIATHBH B il
MIPOBEJICHHI IIJITXOM TOJJaHHS BIAMOBITHUX KJIO-
MOTaHb; a00 SKIIO CyJ 3@ BIACHOIO 1HII[IaTUBOIO
BHCYHYB Ha OOTOBOPEHHS CTOPOHAM KPHUMiHAJIb-
HOTO TPOBAKEHHS MPOMO3UII0 MPO TOAAHHS
JTIOJTaTKOBUX JI0KA31B Ha IM1ATBEPKCHHS YK CIIPO-
CTyBaHHs Oyab-sK0i OOCTaBHHH, sIKA HAJCKUTh
JI0 TIpeAMeTa JOKa3yBaHHA y KPUMIHAIBHOMY
MPOBA/PKCHHI, 1 HAa MIACTaBl Ii€l MPOMO3HIIil
CTOPOHU TIOJAJIM KJIOMIOTAHHS PO MPOBEIACHHS
BIJIMIOBIIHOI TIpoIecyaabHOI il (iHiliaTuBa Cyay
BUpa)X€Ha y BHUIJISAJII MPOTO3UILT Cydy, siKa CIIO-
HYKa€ CTOPOHH JI0 TIO/IaHHS JI0Ka3iB).

Cniguuii  cymns He 1HINIIOE TMPOBEIACHHS
HCP/, a nume po3misgae kinonoranHs. OnHak
JI0 TIOBHOBaXXCHb 31 30MpaHHS Ta IEpPEeBIPKU
JIOKa3iB MO)KHA BIJHECTHU ITOBHOBAXKEHHS CIIJI-
4OTO CY//Ii 3a KJIOTOTAHHIM CTOPIH KPUMIHAJb-
HOTO TIPOBA/KEHHS a00 3a BIIACHOIO 1HIIATH-
BOIO 3aCJIyXaTu Oy/Ib-SKOTO CBIJKA UM JIOCTIIUTH
Oyab-sKi MaTepiaiy, IO MalTh 3HAYCHHS JUIS
BUpIIIEHHS TMHWTaHb, NepeadadeHux CT.cT. 151,
156, 172, 193 KIIK. IIpu upomy ans 3abe3me-
YeHHS HaJIe)KHOTO BCTAHOBJICHHS IMX 0OCTa-
BuH KIIK 3000B’s13ye CTOpOHM KpuUMiHAJIb-
HOTO TMPOBAPKCHHS TMOAATH CIIAYOMY  CyIIl
JI0Ka3u OOCTaBHH, Ha SKI BOHU IOCHJIAIOTHCS
(4. 5 cr. 132 KIIK), nomaBatu 10 KJIOMOTaHHS
KOIIii MaTepiajiB, SKUMU OOTPYHTOBYIOTHCS HOTO
JIOBOJIM; 3a3Ha4YaTy B KJIOMOTaHHI MEPENIK CBiJI-
KiB, IKMX HEOOX1THO TOMHUTATH. SIK CripaBesIuBO
Bkaszye [.B. [oBIoK, X04a citiguuii cyaas He Ha3-
Bauuil y cT. 93 KIIK sik cy0’exT, aKkuii Mae mpaBo
30uUpaTH 10Ka3u, Ha HAsIBHICTh Y HBOTO IHUX IIpa-
BOMOYHOCTEH BKa3yroTh i nojokerns KITK®.

8 Tlleuyk M.I. ImimiatuBa cymy Ta ii Mexi y 3°scyBaHHI

00CTaBMH KPUMIHAJIBHOTO TMPOBA/KCHHS IMij 4Yac CyJI0BOTO
po3msiay : auc. ... KaHA. topun. Hayk : 12.00.09. JIbBiB.
HamioH. yH-T iM. . ®panka. JIbBi, 2015. 244 c. C. 196.

> Tnostok I.B. Crimunit cynast y KpuMiHATBHO-TIPOIIECYab-
HOMY Jl0KasyBaHHI. Yaconuc Axademii adsoxamypu Yrpainu.
2013. Ne. 3. C. 1-5.
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[lig yac cymoBOro po3misiAy CKapr CIiaduil
CyIIs 3MIMCHIOE JOKa3yBaHHS SIK 3a 1HII1aTHBOIO
CTOpiH, TaK 1 3a BJIACHOIO iHIIiaTHBOIO. Takum
YUHOM, BIiH Ma€ IMpaBO 3a BJIIACHOK 1HIIIATH-
BOIO JIOCIIITUTH Marepiajii, OTPUMaHi B PaMKax
cynoBoro koHTponto mig yac HCPII, mos’s3a-
HUX 13 BUKOPUCTAHHSAM TEXHIYHUX 3ac00iB, ab0
3acilyXaTu CBIJKA, SIKUHA BOJIOMIE BIJOMOCTSIMH
npo obcraBunu nposenennx HCPJ Ta OP3. [lo
MOBHOBaXXEHBb ((YHKIH) CIIIIOr0 Cyml, sKi
0e3nocepeIHhO BILTMBAIOTH HA 3aKOHHICTH TPO-
Beneranss HCPJ] ta OP3, moB’s3aHuX i3 BHKO-
PUCTAaHHSAM TEXHIYHHMX 3ac00iB, CJIiJ BiAHECTH:
JI03B1IIBbHI (ITOB’s13aH1 3 BUPIMIEHHSM IMUTAHb PO
MIPOBE/ICHHS KOHKPETHUX i Ta 3axXoAiB, IO
0OMEXyIOTh KOHCTHTYIIIHHI MpaBa 0coOU; KOH-
TPOJBHI (CyIOBUN KOHTPOJIb Y BY3bKOMY DPO3Y-
MiHHI); 3a0e3neuyBajibHl (TOBHOBAXEHHS 11010
3abe3meuyenns gokasiB) tomo'’. B.O. Ilome-
JIIOIIKO HAaJa€ HAWOIBII OOIIMPHHUN TEepetiK
MTOBHOBAYKEHbB CIIITYOTO CYJI1, SKUW CKIAIaEThCS
3 JIeB’ AT MyHKTIB, OCTAaHHIM (aJie HEe MEHII BaXK-
JUBUM) 3 SIKUX € MOBHOBAKEHHS IIOJI0 3aXHCTY
npaB JIFOAWMHU, 3akpimieHux y cr. 206 KIIK,
peaiizaiis SKUX TOJSATae B Oe3M0OCepeaHbOMY
3a BJIACHOIO 1HIIIATUBOIO 3MIMCHEHHI HUM i
Ta MPUNAHSITTI pillleHb' .

Jnst neranbHOro 3’sICYyBaHHS MUTAHHS OO
iHIIIaTUBHOI peamizalii QyHKIH cIiaaoro cyaii
LI00 JOCIIHKEHHS TOKA31B I Yac 31MCHEHHS
CYZI0BOTO KOHTpOJI0 y pasi nposeaennss HCP/I,
OB’ sI3aHUX 13 THMYACOBHM OOMEKCHHSIM IIPaB
rpomagsH (y T. 4. HCPJ 3 BukopuctanHsim
TEXHIYHUX 3aco0iB), HEOOXITHO BU3HAYUTHCS
3 TUM, Y4 MOXE CIILUUH Cyn/s OyTH 1HIIIaTopoM
BH3HAHHA JI0Ka3iB, orpuManux y xoxi HCP/I,

10 HaraueBcekuit C.B. ®yHkmii cmiggoro cymmi mimg dac

3I1MCHEHHST JOCYIOBOTO PO3CHiAyBaHHA. Haykoeuil GicHUK
JIb8i8CHK020 Oeparcasno2o yHisepcumeny 6HYMpIWHIX Cnpas.
2015. Ne 3. C. 301-309. C. 304.

I'mosiok 1.B. ®yHkuioHambHA CHPSIMOBAHICTH [isUTBHOCTI
ciigdoro cynui. Yuenvie 3anucku Taspuueckozo Hayuonans-
Hoeo yHueepcumema um. B.1. Bepnaockoeo. Cepus « FOpuou-
yeckue naykuy. 2013. T. 26 (65). Ne 2-1 (Y. 2). C. 303-309.
C. 306.

" Tlonemtorko B.O. Critauii cyist y KpUMiHAIBHOMY [IPO-
BaJDKeHHI. Yaconuc Hayionanvroeo ynisepcumemy « Ocmpos-
vka akademisy. Cepis: Ilpaso. 2014. Ne 1. C. 11. URL: http://
lj.oa.edu.ua/articles/2014/n1/14pvoukp.pdf (nara 3BepHeHHS:
09.01.2020).
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HEJIOMyCTUMUMU. BKa3aHi TOBHOBa)KEHHSI CJIi[I-
4OTO Cy[JIl OCTAaTOYHO B TeOpli KPUMIHAILHOTO
mpolecy He BH3HAYCHI, a MPaBO3acTOCOBHA
MpaKTHKa 3 I[bOTO MPHUBOAY € BKpail HEOAHO-
3HaYHO0. HemooanHOKi mpomo3uilii moa0 cTBo-
PEHHS IHCTUTYTY CIIAYUX CY/JIIB HA aBTOHOMHII
OpraHizaliiHO-CTPYKTYpHil 1MoOyI0Bl y Mexax
CY/I0BOI CUCTEMH HUISAXOM NPUUHATTS Clielialib-
HOT'0 3aKOHY PO CIITYMX CyAiB'? HaTenep 3aiu-
IAI0ThCS Hepealli30BaHUMHU.

3HayHa yBara HayKOBIIIB 1 MPaBO3aXHCHHUKIB
MPUAUISIETHCS TUTAHHIO JIOMTYCTUMOCTI JTOKa3iB,
orpuManux mij yac nposenennus HCPJ tra OP3,
Ha 1o 3Beprae ysary JI.B. ITonomapenko's.
3 nporo npusony C.JI. Hlapenko 3a3Hauae, 110
MOKa3aHHS TOTEPIHIINX, CBIIKIB, OTpPHUMaHi
HUMH B XOJ1 JOMUTY Ta 3a(ikcoBaHi MPOTOKO-
JIOM JIONIUTY, Ha SIK1 3/1€01JIBIIOTO MOCHIAI0THCS
IPOKYPOPH 1 CIiJT4i SIK HA JJOKa3u OOIpyHTOBA-
HOCTI Mpej’ sIBICHOI MiI03pU, YacTO HE € JIOIY-
CTUMHUMH, OCKUIBKH CIiA4i CyAJi, SIK MPaBHIIO,
HE 3aCIIyXOBYIOTh IOKa3aHHsS MOTEPHUIMX Ta
CBIaKiB'4.

3a pe3ynabpTaraMy MPOBEIEHOTO0 HAMU AHKETY-
BaHHS BCTAHOBIICHO, 110 OiJBIIICT MPAI[iBHUKIB
Cyldy CTHUKA€ThCs 3 TpoliemMamMu i 4ac BCTa-
HOBIICHHSI JIOMYCTUMOCTI JIOKa3iB, OTPUMaHUX
y xoai HCPJI ta OP3. 80% mnpencTaBHUKIB Cyny
BIJIMIOBLIN, IO CY/I M€ 3a BIACHOIO 1HIIIaTHBOIO
BHUpIITYBaTH TUTAaHHA TPO BHU3HAHHS JOKa3iB
HegonmyctuMuMu. 90% omnuTaHux BKa3ajdud Ha
ICHYBaHHS IOPUIMYHHUX KOJMI31i, MOB’SI3aHUX 13
HEY3TOJKEHICTIO HOPMAaTHBHO-IIPABOBUX aKTIB,
[0 PErIaMEHTYIOTh IOBHOBaXXEHHS CII1YOTO
CyAJl UIOA0 MOXKIMBOCTI BUCTYIATH iHIIIATO-

12 Komecuix TI.P. ®yHKIiOHaTbHE TNPHU3HAYEHHS HATISITY

i KOHTPOJIIO Yy JOCYI0OBOMY pO3CIiyBaHHI : aBroped. Iwc.
KaH/1. ropua. Hayk : 12.00.09. Xapkis, 2018. C. 12.
MyparoBa H.I. Cucrema cyneOHOTO KOHTPOJISI B YTOJIOBHOM
CYIOIPOM3BOJICTBE: BOMPOCHl TEOPHUH 3aKOHONATEILHOTO
perynupoBanus U npaktuku. Kazans, 2004. 259 c. C. 134.

13 Tlonomapenko . BusHaHHs 10Ka3iB HE JOMYCTUMUMHU
3a kpurepismu ECITJI ta ix peamizamis. URL: https://blog.
liga.net/user/ponomarenko/article/20313 (mata 3BepHEHHS:
01.08.2020).

4 [lapenko C.JI. YyacTh ciigyoro cyuii B OLHII JOKa3iB
i/ 9ac JOCYA0BOTO MPOBAJDKEHHS. JJocydose po3caioyeantsi:
aKmyanvHi npobiemMu ma wiiAxu ix eupiwenHs : MaTtepiaan
MOCTIHHO AIF0YOT0 HAyK.-IIPaKT. ceMiHapy, 17 xoBT. 2014 p.
Xapkis : [TpaBo, 2014. Bumn. 6. 264 c. C. 118-122.
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pom BuzHaHHs oTpuMmanux y xoai HCP/I ra OP3
JI0Ka31B HEJOMYCTUMUMHU.

PosrisiHeMo  fesiki HOpMH  3aKOHOAABCTBA
Ta aKTU CYIOBOi NMPAKTUKU 3 IbOTO IPHUBOAY.
[Tonoxenns 4. 3 ct. 62 Koncturyuii Ykpainu
Ta 4. 3 ct. 17 KIIK VYkpainu Bka3zylOTh Ha Te,
[0 Tij03pa, OOBHUHYBauYCHHSI HE MOXYTh IPYH-
TYBAaTUCh Ha JI0Ka3aX, OJEP>KaHUX HE3aKOHHUM
IUIIXOM, a TaKOoX Ha MPUIYHICHHSX. 3a3Ha-
YeHEe TPaBUJIO 3HAXOAWTHh CBOE BiAOOpaKeHHS
B 4. 2 m. 19 IIIIBCY «llIpo 3actocyBanns Kon-
CTUTYIII YKpaiHu miA 4ac 37iHCHEHHS IpaBo-
cymasi» Ne 9 Bi 01.11.1996", 1. 4 TIIIBCY «Ilpo
MIOCWJICHHSI CYIOBOIO 3aXHCTy IpaB Ta CBOOOL
nronuau 1 rpoMaastauHay Ne 7 Bix 30.05.1997'6,
4. 4, 5 m. 3.2 pimenns Koncrurymiiitnoro Cymy
VYipaiau Ne 12-pr/2011 Big 20.10.2011". Ana-
JIOT1YHI BHUCHOBKHM MicTATbCs B 1. 8 Jlucra
Bumoro cnemianizoBanoro cyny Ykpainu 3 pos-
ISy LOUBUIBHUX 1 KpPUMIHAJIBHUX CIIpaB, e
3a3Ha4yeHo, M0 (paKTUYHI JaHi, OTpUMaHi He3a-
KOHHUM IIIIXOM (OTpUMaH1 B HENepen0aueHoMy
MpoLeCyalbHUM 3aKOHOM TOPSIAKY YU 3 KOTO
MOPYIIEHHSAM), € OUEBUIHO HEAOMYCTUMUMHU'S,

Y. 4 cr. 87 KIIK VYkpainu Bkasye Ha Te, 1110
B MEXax CYI0BOIO po3IVIsiy JOKa3u, OTPUMaHi
BHACJIIJJOK ICTOTHOTO IMOPYIIEHHS HpaB 1 CBO-
0071 JIIOAMHM, MalOTh BU3HABATHCS HEJOMYCTH-
MuMU. 3rigHo 3 4. 2 ct. 86 KIIK, Hepomyctumuit
JI0OKa3 HE MOK€ OyTHM BUKOPHUCTAHWM Tij] Yac
MPUUHSTTA TPOIECYaTbHUX pillleHb, HA HBOTO

15 Tlocranosa Ilnenymy Bepxosuoro Cymy VYkpainu «IIpo

3actocyBanHs KoHcTuTyii YKpainu min gac 3aificHeHHs pa-
Bocymas» Big 01.11.1996 Ne 9. URL: http://zakon4.rada.gov.
ua/laws/show/v0009700-96 (nara 3BepHenns: 01.08.2020).

16 Tlocranosa ILnenymy Bepxosuoro Cymy VYkpainu «IIpo
MTOCHJICHHSI CYIOBOTO 3aXHCTY IIPaB Ta CBOOO JIFOAWHH 1 TPO-
MaasauHay Big 30.05.1997 Ne 7. URL: http://zakon4.rada.gov.
ua/laws/show/v0007700-97 (nara 3BepHenns: 01.08.2020).

17 Pimenns Koncruryuiiinoro Cymy Vkpainu y crpasi
32 KOHCTHTYLiHHUM nonanHsMm CiyxOu Oe3rmexu YKpaiHu
o0 O(QimiHHOTO TIYMA4YeHHs IOJIOKEHHS YaCTHHU Tpe-
ThOi ctarTi 62 Koncrurynii Yipainn Big 20 xxostast 2011 p.
Ne 12-pr/2011. URL: http://zakon4.rada.gov.ua/laws/show/
v012p710-11 (nara 3Bepuenns: 01.08.2020).

18 Jluct Bwumoro creriagizoBaHoro cyay YKpaiHu 3 po3-
DIy OUBIIBHUX 1 KpUMiHATIBHUX cripaB «IIpo aeski muTaHHS
HOPSIAKY 3AIHCHEHHS CyAOBOTO PO3MVISLY B CyAOBOMY IIPO-
BaJDKEHHI y MepInii iHcTaHiii BixnmoBigHo 10 Kpuminaib-
HOTO TPOIECYAIbHOTO Koziekcy Ykpainu» Ne 223-1446/0/4-
12 Bix 05.10.2012. URL: http://zakon2.rada.gov.ua/laws/
show/v1446740-12 (nara 3Bepuenns: 01.08.2020).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/20
WWW.UNI-GOETTINGEN.DE/REOS

Peculiarities of the exercise of judicial power during judicial control...

HE MOXE NOCHUJIATUCS Cyl Yy pa3i yXBaJCHHS
CyloBOro pimeHHs. Buxonsuum 3 mOJI0XKEHb
n. 24 4. 1 cr. 3 ta maBu 28 KIIK, npouenypa
BU3HAHHS JI0Ka3y HEIOMYCTUMHUM HE MOIIUPIO-
€TbCSA Ha CTaJlil0 JOCYIOBOTO PO3CIiAyBaHHA 1,
BIJINOBIIHO, HE BXOJIUTH JO IPABOMOYHOCTEH
ciiguoro cyaai. OJHaK e CyNepednTh MOJI0KEH-
HaM ct. 94 KIIK, BigImOBIZHO IO AKOI CIITUUM
CYIUIs1, 32 CBOIM BHYTPILIHIM NEPEKOHAHHSM, SIKE
IPYHTYEThCSI Ha BCEOIYHOMY, TTOBHOMY W HEyIIe-
peIKEeHOMY JOCTIIKEHH] BCiX 0OCTaBUH KPUMi-
HaJIbHOTO TPOBAKEHHS, KEPYIOUUCh 3aKOHOM,
OLIIHIOE KOYKHUH JTOKA3 3 TOUKH 30PY HAJIEKHOCTI,
JIOTTYCTUMOCT1, JOCTOBIPHOCTi, a CYKYITHICTh
310paHuX JI0Ka3iB — 3 TOYKH 30py JOCTAaTHOCTI
Ta B3a€EMO3B’SI3KY JUISl IPUUAHSTTS MPABUIBHOTO
Ta 3aKOHHOT'O PiIlIeHHS.

OCHOBHMMH  MOPYIIEHHSIMHU, SIKI  3a3BU-
Yyail BUCTYNAIOTh IOPUIUYHOIO MiJACTABOIO JUIS
BU3HAHHS JI0Ka3iB, OTPMMAHUX IIiJ 4Yac Mpo-
BenenHss HCPJl, moB’s3aHMX 13 BHUKOPHCTaH-
HAM TEXHIYHUX 3ac00iB, HEIOIMYCTUMHUMH, E€:
HEJIOTPUMAHHS MOPAIKY CKJIaJaHHS HMPOTOKOIY
HCP/, cknanenns mpotokony HCPJ] 6e3 yua-
cTl ¢irypanta KpHUMIHAJBHOTO MPOBAJKEHHS,
BUMHEHHSI MPOBOKAIl 3JI0YUHY, MEPEBUIICHHS
CIIy’)KOOBUX TOBHOB@)XEHb IOCAJIOBUMH OCO-
O0amu, BIJICYTHICTh JOPYYCHHS CIIT4OTO Ha
saificiennss HCPJ| onepaTuBHHMMH IpalliBHU-
KaMH, BIJICYTHICTh y Marepiajax KpUMiHAJIbLHOTO
MIPOBAJHKCHHS OPHUTIHAIB ayJlio- Ta BiJICO3aIHCIB
3a pesynbraramu HCPJI, BincyTHICTB y pillleHH]
npo ¢ikcanito HCPJ| inentudikyrounx o3HaK
TeXHIYHUX 3aco0iB. [linTBepKeHHAM 3HAYYy-
IIOCTI TaKoi MPOOJEMATUKHU CIIiJl HABECTH HpU-
KJIaJ1 CyA0BOT MPAKTUKH.

Tak, BumnpasxyBaabHuUM BHUpOkoM IlleB-
YEHKIBCHKOTO pailoHHOro cymy wicta Kuesa
Bix 30.10.2018, 3amumenum 0e3 3MiH yXBa-
noro  KuiBCcbKOro amesisiiHOro Cyday  Bif
21.10.2019 i IToctanoBoro KacamiitHoro kpumi-
HanpHOTO cyny BepxoBHoro Cymy Ykpainu Bif
14.04.2020, 3a KpuUMiHAJIBHUM IPOBAIKECHHIM
No 42016000000002150 mokas3u (TexHIYHI HOCIT
iHpopmalii, Ha KX 3a(iKCOBAHO XiJI 1 pe3ylib-
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taru HCPJI) Bu3Hani Hemonyctumumu'’. Cynom
YCTAHOBJICHO, 110 B XOJ1 IMPOBEJACHHS 3aXOJiB
3 ay/io-, BIJICOKOHTPOJIIO 0COOM BHKOPHUCTOBY-
BaJIUCh TEXHIYHI 3aco0H, sKi mepeOyBaroTh Ha
MarepiagpHOMy OONiKy B JlemaprameHti ore-
patuBHO-TexHIYHUX 3axoniB CBY, ta Oynu Bix-
MOBIIHUM YHMHOM 3akamydmboBani. [laHi mpo
BUKOPUCTAHHS TEXHIYHHMX 3aC001B HABMHUCHO HE
OynM 3a3Ha4eHi B MPOTOKOJAX ONEPaTUBHUMHU
MpaIiBHUKaMH, OCTEPIrarouuch, MO0 I MOXKE
MIPU3BECTHU 10 PO3MIUQPYBaHHSA (OPM 1 METOAIB
po6otu CBY. Opwurinanum marepiajiiB 3 aymiio-,
BIJICOKOHTPOJIIO (DIrypaHTiB A0 MaTepiaiiB Kpu-
MIHAJILHOTO MPOBAKEHHS HE JI0JIy4€HO Ta CTO-
pOHI 3axucTy He BiakpuTi. [lo KpuMmiHAIBHOTO
MPOBA/KEHHS OyJI0 MPUETHAHO HE OPHUTIHAIH,
a JMiIe Komii nux marepiaiiB. bepyuun o yBaru
HaBeJleHe, BKa3aHl JOKa3d HE MOXYTh OyTH
BU3HAaHI JJOIyCTUMUMH B po3yMiHHi cT. 86 KIIK
VYkpainu.

BumnpaBayBansauMm  BupokoM  Kpamarop-
CBKOTO MichKOTO cymy JloHerpkoi oOmacti Bifg
25.11.2019 3a KpuUMiHAJIbHUM THPOBAHKEHHIM
Ne 42014050000000787 mokasu (Hocii iHpopMa-
1ii Ta BiciM MPOTOKOIIB JOCIIKEHHS 1HHOpMa-
1ii, OTpuMaHOi y pa3i 3aCTOCYBaHHS TEXHIYHUX
3ac00iB, MPOTOKOJ JOCHIKEHHs 1H(opMarii
3 Tene(OHHUX PO3MOB) BH3HAHI HEIOIYCTH-
mumu uepes nposeneHHs HCPJ] «aymio-, Bime-
OKOHTPOJIb  0COOM» 1 <«BHATTA 1H(OpMaIii
3 TPAHCIOPTHUX TEJIEKOMYHIKALIHHUX MEpEk»
MpoLEeCyalbHO HEYITOBHOBAKEHUMH Ha 1€ 0CO-
6amu®. Cynom ycranosieno, mo HCPJ] mpo-
BelleHI 0e3 HaJaHHS CTOPOHOI0 OOBHHYBAaYCHHS
oneparuBHUM mnpainiBHukaMm CBY mnuceMoBOrO
JOpYYEHHS, sike O YIMOBHOBaXXyBaJIO iX IpoOBa-
autu HCPI.

[HmuM BunpaBayBaibHUM Bupokom [llapro-
poAChKOTO paifoHHOro cyny BiHHHMIIBKOI 00macTi
Bix 02.12.2019 3a xpuMiHAJIBHUM TPOBAKEH-

19 TlocranoBa KacauiiiHoro kpumiHaibHOTO Ccyny Bepxos-

nvoro Cyny Ykpaiuu Big 14.04.2020 3a cymoBUM HPOBAKCH-
HiM Ne 51-10064xm18. URL: http://www.reyestr.court.gov.
ua/Review/88904111 (nara 3Bepuenns: 10.09.2020).

2 Bupok Kpamaropcekoro wmickkoro cyay JloHempkoi
obmacti Big 25.11.2019 3a KpuUMiHAJIBHUM TPOBAKCHHSIM
Ne 42014050000000787. URL: http://www.reyestr.court.gov.
ua/Review/85857592 (nara 3sepuenns: 01.09.2020).
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Ham Ne 42013000000000120 moka3 (mpoto-
koJ1 mpo xix 1 pesynsratu HCPJ[ «koHTpOns 3a
BUMHEHHSIM 3JI0UYMHY», TMOB’SI3aHOI 13 BUKOpHC-
TaHHSM CIEIIaIbHOTO ayJlio- Ta BiJIEOCIIOCTe-
peKHOTO oOONamHAHHSA) BU3HAHO HEIOMYCTH-
MHUM, OCKIJIBKM BiH OTPUMaHHU HE B TIOPSIKY,
nependaueHomy KIIK?'. Cymom ycraHOBIEHO,
o oneparuBHUM npariBHUK CBY, sikuii ckinanas
IpOTOKOJI, OyB BIACYTHIH MiJ Yac MpPOBEICHHS
HCP/, y uucni npucyTHIX HE BKa3aHi €KCIIEPTH
Ta CIEIIaTiCTH, MOHATI Ta IHII yYaCHUKU CBO-
iMH mianmEcaMu 3MICT MPOTOKOJY HE 3aBIpHIIH,
iM He pO3’sICHEHO iXHI MpaBa Ta 00OB’SI3KU, HE
BKa3aHO, XTO KOHKPETHO 3 OIEepaTUBHUX Ipa-
[[IBHUKIB YM 3aJIy9€HUX CIICIIaiCTIB BCTAHOB-
JIOBaB Ha TaKy 0coOy crerianabHe aymio- Bije-
OCIIOCTEpEXKHE OOJIaTHAHHS Ta SIKE KOHKPETHO
ob6nmagHaHHs OyJ0 BCTAHOBJIEHO, HE 3a3HAYEHO
Ha3BYy Ta TEXHIYHI XapaKTEePUCTUKH OO HAHHS
(omepatuBHOi TexHiku). Kpim Toro, B HCPJI
OpaJia y4acTh mocaaoBa ocoda 6e3 BiANoBiAHOTO
pimenHst ciigdoro (mpokypopa). IIpotokon 3a
pesynsraramu HCPJI cknaneno He Ge3nocepen-
ubo micnss HCPJI, a nactynuaoro nus. Jlo Toro x
fioro Oyi0 CKJIaJIeHO TT0CaI0BOIO 0CO00T0, SIKa HE
OyJna IpUCYTHS ITiJT 9ac i1 IpOBEICHHS.

3 oAy Ha BUIIE3a3HAUYCHE BUHHUKAE PUTO-
pUYHE 3alMUTaHHS: Y4 BIIPAB1 CIIUUANA CyIS T
yac peaiizamii KOHTPOJIbHOI (YHKIT B KpUMi-
HaJIbHOMY TMPOILIECI ITHOPYBaTH BUSBIICHI HUM
MNOPYLIECHHS 3aKOHY, JIOMyIIeHI Cy0’ekTamu
snivicnenast HCPJI ta OPI ans oTpumaHHs
JI0Ka3y, 3a BIJCYTHOCTI KJIONOTaHHA BiJl CTO-
POHHM 3aXWCTy IIOJ0 BWU3HAHHS I[LOTO JIOKa3y
HegomyctuMum? O4eBUIHO, IO BiAMOBIIL Ma€
OyTH HEraTMBHOIO. 3 yCi€l CYKyHMHOCTI IOTJIfA-
JiB y Teopii KpUMiIHAIBHOTO IMpOLECcy MU IiJ-
TPUMYEMO BUCJIOBJIIOBAaHHS THX JOCIIJIHHUKIB,
SK1 BBAXKarOTh, 110 CyA 3000B’sI3aHUI BUKIIIO-
YaTh JI0Ka3H, OTPUMaHi 3 MOPYIICHHSM 3aKOHY,
HE3aJIe)KHO BiJI HASBHOCTI KJIONOTaHb CTOPIH
KPUMIHAJIBHOTO TPOBAPKEHHS YU iX IMO3MIII],
KOJIM HEIOMyCTUMICTh JI0Ka3iB MPSIMO BUILIUBAE

21 Bupok Illapropomcskoro paidoHHOTO cyay BiHHHIBKOT

obmacti Big 02.12.2019 3a KpuUMiHATBHUM MPOBAKCHHSIM
Ne 42013000000000120. URL: http://www.reyestr.court.gov.
ua/Review/86053950 (nara 3BepHennsi: 01.09.2020).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/20
WWW.UNI-GOETTINGEN.DE/REOS



Lisovyy Oleksandr

3 MOJOXKEHb KPUMIHAIBHOTO MPOIECYaIbHOTO
3aKOHY?.

Cmig norogutucs 3 A.®. BoHarokoMm, sSKuUii,
JOCITDKYIOYH MATAHHS 1HIIIaI{ MeBHUX I i
yac peamizamii CIiUUM CYyAJeI0 CBOiX IMOBHO-
Ba)KEHb, JOBOJUTH HEOOXIAHICTH 3aKPIIUICHHS
MOBHOBAXKEHb CIIAYOTO Cy[Ji MHIOAO JO0Kasy-
BaHHS B IMOPSIKY PO3DIISIY CKApr Ha pIillICHHS,
Il uM Oe3MisUIbHICTh CIIIYOr0 YH IMPOKypopa
M1 9ac J0CYI0BOr0O po3cimiayBanHs>. SIk 3a3Ha-
yae M.I. lleBuyk, iHauQepeHTHA NO3ULIA Cy1y
y pa3i BUSBICHHS HUM JOMYIICHUX OpraHaMH
JOCYIOBOTO  PO3CIIlyBaHHS  MPOLECyaIbHUX
MOPYIICHb CYNEPEYHTh POJIi CyIy SK rapaHTa
mpaB 1 CBOOOJ JIFOMUHU 1 TPOMAJSHUHA, SKUI
MOBUHEH Yy CYJOBOMY IPOBA/KEHHI TMEPEBIPSITH
3aKOHHICTh Ta OOIPYHTOBAHICTH il 1 pIIIEHB,
BYMHEHUX HA CTA/Iii TOCYIOBOTO PO3CIIiyBaHHS,
1 y pasi BUSBJICHHS MOpPYIIEHb BUMOTI 3aKOHY
BXXKMBATH TMepeadadeHi KpUMiHAJIBHUM TIpOIle-
CYaJIbHUM 3aKOHOM 3aXOIM JUIs iX YCYHCHHS.
[IpuHnun 3a00poHNM BUKOPUCTAHHS JIOKa3iB,
OTPUMAHHUX 13 MOPYIICHHSM 3aKOHY, € HEMOPYIII-
HuUM. CaMe HUM CITi/1 KepyBaTUCs IIPeICTaBHUKAM
CYZIOBOI BJIa/IY SIK TIiJ1 4ac peasizailii mpaBoCys
(BUpIIIEHHS CTIPaBH IO CYTI1), TaK 1 ITiJ] 4aC BUKO-

22 Acradoes A.1O. IIpoueccyanbHas HE3aBUCUMOCTD CYIbU

Kak CyOBbeKTa JOKa3bIBAHMS: PE/CIbl JUCKPEIHOHHBIX 1O
HOMOYHI. BecmHuk Boponediccroeo 20cy0apcmeeHHo2o yHu-
eepcumema. Cepus «Ilpaso». 2013. Ne 1. C. 327-339. C. 329.

BacsieB A.A. JlolokeH JM Cy[ TPOSIBISTH aKTHBHOCTH TIPH
nuccienoBanun nokazarensctB? Cospemennoe npaso. 2009.
Ne 11. C. 96-101. C. 100.

3axapos JI.A., Pynenxo A.B. Pons cyny B popmyBanHi qoKa-
30BO1 0431 y KpUMIHAJILHOMY TPOBAKCHHI. Yuenvie 3anucku
Taspuueckoeo nayuonanvnozo yHugepcumema um. B.1. Bep-
Haockoeo Cepus «FOpuduueckue naykuy. Tom 25 (64). 2012.
Ne 2. C. 199-204. C. 200.

ManaxoBa O. Illomo mporecyaabHOTO TMOPSIKY BHU3HAHHS
JIOKa3iB HEJONMyCTUMHMHU B CYIOBOMY po3misiai. [Ipasosa
nonimuxa 6 Ykpaiui: numants meopii ma npakmuxu : 30ip-
HUK Marep. MDKHap. Hayk.-npakT. koH(]. (KuiB, 24 OBTHs
2014 poxy): B 2 1. KuiB : HamioHansHa akajemis mpokypa-
Typu Ykpainn, 2014. T. 2. C. 213-215. C. 214.

3 Boumok A.®. IlpouecyaibHi OCHOBH CTaTyCy CIiJ40rO
CyIIl y KpUMiHAJIbHOMY TPOBADKEHHI : JIUC. ... KaH/. IOPHUI.
Hayk : 12.00.09. HamionanbHa akajemisi BHYTPIIIIHIX CIIPaB.
Kuis, 2017.

2 Ilesuyk M.I. InimiatuBa cymy Ta ii Mexi y 3’scyBaHHi
00CTaBMH KPHMIHAJBHOTO TPOBAPKEHHS IIiJ] Yac CYIOBOTO
po3misiay : auc. ... KaHa. popua. Hayk : 12.00.09. JIbBiB.
HawioH. yH-T iM. I. @panka. JIbBiB, 2015. 244 ¢c. C. 196.
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HaHHA 1HIUX QYHKUIK (Y T. 4. y pa3i 3A1iHCHEHHS
CYZI0BOTO KOHTPOJTIO).

BucnoBkn

3niiCHEHHS CyJOBOTO KOHTPOJIIO ITi/1 9ac Mpo-
BesienHss HCPJI, moB’s3aHuX 13 BUKOPUCTAHHIM
TEXHIYHUX 3aco0iB, 3ayilae Bl MPOTUIICKHI
chepy KpUMIHAIBHOTO CYIOYMHCTBA — CIIAUY
Ta ONEPaTUBHO-PO3LIYKOBY. 3aBJIaHHS CI1IUOTO
CYIUI1 — 3aro0irT HeMPaBOMipHOMY BTPYYaHHIO
B IpaBa 1 cB000IM 0COOU sIK 3 OOKY CIIIA90r0, TaK
1 3 OOKy omepaTWBHUX NpalliBHUKIB. [HauKaTo-
pOM 1oiOHOTO BTPYYaHHS € BUSABJICHHS TPOIIEe-
CyaJIbHUX MOpYILEHb Yy mpoueci 30upanHs J0Ka-
31B, SIKI aBTOMaTHYHO POOJISATH OTPUMaHI T0Ka31
HeponyctumMuMu. CyzioBa TMpakTHUKA CBIAYUTH,
10 ICTOTHA Maca TaKUX MOPYIIEHb Bi10YBa€ThCs
came mia vac 3aiiiciends HCPJI, moB’s3aHux i3
BUKOPHUCTaHHSIM 3ac00iB cremiaibHOl (orepa-
TUBHOT) TEXHIKH.

Cniguuii cyaus mijg 9ac peaiszaliii KOHTPOJIb-
HOi (QyHKIIT B KpUMIHAJIBHOMY IpOIECi BIIPaBi
1 HOBUHEH B)XUBATH 1HIIATUBHUX 3aXOIIB II0I0
JOCTI/DKEHHS JI0Ka3iB, OTPUMaHUX CyO’€KTaMu
nig yac nposenenns HCPJl ta OP3, na npen-
MET HAJIEKHOCTI, IOIyCTUMOCTI, JOCTOBIPHOCTI,
a B pa3i BUSIBJIICHHS HUM [IOPYILIE€Hb 3aKOHY, IOITY-
HICHUX IIiJ] 9Yac OTPUMAaHHS BKa3aHUX JOKa3iB,
1HIIIFOBAaTH MUTAHHS PO BU3HAHHS ITUX JOKa3iB
HEJIOMYCTUMUMU. 3 OISy Ha Te, 10 30upaHHs,
MepeBipKa Ta OIlIHKA JJOKA31B € eJIEeMEHTaMH Mpo-
1eCy JOKa3yBaHHS, € MIJCTaBU CTBEPIKYBAaTH,
0 CITIHH cyaas — cy0’ ekt qokazyBaHHs. [Ipa-
BOBOIO OCHOBOIO IIhOTO CIYTYIOTh TOJOKCHHS
KIIK, sskumM#u Ha CIIIYOTO CYAJIO TOKJIAIEHO
000B’A30K JOCHI/PKEHHsI BCiX OOCTaBUH Kpu-
MIHAJIBHOTO TIPOBA/DKEHHSI Ta OIIHKU JOKAa3iB.
BusiBiieHHs Ta IpUMTMHEHHS BKa3aHUX OPYIIECHb
CIIAYMUM CYAJICIO B ME&XaX 31MCHEHHS CYI0BOTO
KOHTPOJIIO Ma€ Ha METI MPUCKOPUTH MPUHHATTS
CIIPaBEJIMBOTO  OOTPYHTOBAHOTO  PIIICHHS,
ONTUMI3yBaTH KPUMiHAIBHUHN MIPOIIEC, 3a00IrTH
HEOOTPYHTOBAHOMY 3aTSATYBAaHHIO KPHUMiHAJb-
HOTO MTPOBAJKCHHSI.
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The concept of the effectiveness of the review in criminal proceedings

Luchko Oksana
Lecturer at the Cycle of General Legal Disciplines
Kryvyi Rih Patrol Police Academy State Institution, Ukraine

In the article the author conducts scientific research on the definition of the effectiveness of the review
in criminal proceedings. Since the review is the most common investigative (investigative) action,
the further success of the investigation depends on its effectiveness and quality. The formation of further
proposals and recommendations to improve its effectiveness can be only after defining the very
concept of its effectiveness, which is currently absent in the theory of criminal procedure. The purpose
of'the article is to define the concept of effectiveness of the review in criminal proceedings. To achieve
this goal, the author set the following tasks: to consider the concept of “effectiveness” of various
criminal procedural phenomena and on the basis of analysis of scientific views and prescriptions
of legislation to formulate the concept of effectiveness of review in criminal proceedings.

The author considered the concept of “effectiveness” in various spheres of human life, as well as
the position of scientists on the effectiveness of various criminal procedural phenomena. It is concluded
that despite the variety of phenomena considered in the context of efficiency, they are all evaluated
through a system of indicators, namely: achievement of the goal, speed, strength and means used.

The author substantiates the position according to which not every review, during which the detected
and removed traces of a criminal offense is effective. Therefore, the purpose of the inspection is not
only to identify traces or any other evidence of a criminal offense, but also to establish their absence.
In addition, it is emphasized that the review can be effective only if it is conducted in accordance with
the law, in accordance with a certain procedure established by criminal procedure law.

Analyzing the opinions of scientists, case law, the author concludes that the review can be
effective only if during its conduct there was no violation of human rights and freedoms. According
to the results of the study, the author’s definition of the concept of “effectiveness of the review in
criminal proceedings” was formed.

IMoHATTA e(peKTUBHOCTI OIVIAY Y KPUMIHAJIBHOMY Npolueci

JIyuxko Oxcana Anamoniiena
BUKIAOAY YUKTLY 3A2AIbHONPABOBUX OUCYUNTIH
Hepoicasnoi ycmanosu « Kpusopizvra axademin nampynvhoi noniyiiy, Yxpaina

Beryn

3mificCHeHHS MIBUIKOTO, BCEOIYHOTO Ta HEYIIe-
PEIKEHOro  pO3CIiAyBaHHs, SK OJHOIO i3
3aBJlaHb KPUMIHAJIBHOTO IPOBAJKEHHS, 3aKpi-
wieHoro y ct. 2 KpuminanbHOro mporecyanb-
Horo kozekcy Ykpainu (mani — KIIK Vkpainu)!,
HEMUHYYE TOB’s3aHE 3 AKICTIO Ta €(h)eKTUBHICTIO

! KpuMiHanbHUI TPOIECyaIbHUI KOIEKC YKpaiHu : 3aKoH

Vkpaiau Big 13.04.2012 p. Ne 4651-VI. Jlata oHOBICHHS:
23.05.2020. URL:https://zakon.rada.gov.ua/laws/show/4651-
17 (nara 3BepuenHs: 16.09.2020).
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MPOBEJCHHS ciiiuux (po3urykoBux) naid. Hare-
nep BaXKO YABUTH Xo4ya O O/lHE KpUMIHAJIbHE
IIPOBAJPKEHHS, IM1J1 4ac PO3CIIAyBaHHS SIKOrO HE
npoBoauBes oriaf. beszanepeunum e (akr, 1m0
BiJl TOTO, HACKUTbKH €()EKTHBHO BiH Oyjie Tpo-
BE/ICHU, 3aJIeXKUTh MOJNANBIINM YCHIX po3cili-
JIyBaHHA. Y Teopli KPUMIHAJIICTUKA € YUMAJIO
HAyKOBUX JIOCJII/DKEHb LIOA0 TAaKTUKU IpOBe-
JIEHHS OTJISITY 3 METOIO TIBUIIEHHS HOTO SIKOCT1
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Ta epexTuBHOCTI. OnHAK y Teopii KpUMiHAIb-
HOTO IPOIIECY BiJICYTHI HAyKOB1 PO3POOKHU 11010
BU3HAUEHHS TMOHATTA «E()EKTUBHICTH OIIIALY».
Jnst chopMmyBaHHS TPOMO3UIIA IIOI0 TIABH-
IICHHS €()EeKTUBHOCTI OISy HEOOXiIHO BU3HA-
YUTH, 10 KOHKPETHO PO3YMIETHCA M UM
MOHATTSIM Y MPOLIECYaTbHOMY CEHCI.

[utranHs edeKTUBHOCTI PI3HUX KpHUMIHATIb-
HUX IPOIECyabHUX SIBUIL BUCBITICHI y HAyKO-
BHX JOCTIDKeHHsIX Takux ydeHux: B.C. 3erne-
uenpkoro, JL.M. Jlo6oiika, T.I. MopiakoBoi,
LJI. lerpyxina, 'M. Mamku. Ognak nmotpedy-
I0Th HAayKOBHUX JOCII)KCHb MHUTAHHSA €(EKTHB-
HOCTI OIVISITY Y KPUMiHAJIBHOMY IPOIIECI.

Merta cTarTi — BU3HAUCHHS MOHATTS «e(ek-
TUBHICTh OIISIy Y KPUMIHAJIBHOMY IPOIIECD».
JUist NOCATHEHHS! METH aBTOPOM OyJIH ITOCTABIICHI
TaKi 3aBJAaHHA: PO3MISIHYTH MOHATTS «EPEKTHB-
HICTB» PI3HUX KPUMIHAJIBHUX MPOLECYaTbHUX
SIBUII], HA OCHOBI aHaJi3y HAyKOBUX MOTJISIIIB
Ta TPUIHUCIB 3aKOHOJABCTBAa C(HOpMyIIOBATH
MOHATTSI «E(PEKTUBHICTh OIISALY Yy KPUMIHAJb-
HOMY ITPOLIECI.

Bukiiax ocHOBHOrO Marepiainy

CnoBo «e(heKTUBHICTbY» MOXOAUTH BiJ JIATHH-
cekoro Effectus, mo o3Hauae «pesynbrar, Haci-
JIOK SIKUX-HEeOy/b MPHUYUH, 3aXOidiB, Iik»’. 3a
YKPATHCHKUM TJIYMAuHUM CIIOBHUKOM, €(EKTHRB-
HICTh O3HAYa€ XapaKTEPUCTUKY SKOro-HEeOyIb
0o0’ekta (TIPUCTPOIO, TPOIECY, 3aXOmy, BHUIY
TISUTBHOCTI), 10 BigoOpaskae MOro CycmiibHy

KOPHUCTh, TPOAYKTHBHICTh Ta 1HII TIO3HU-
TUBHI SIKOCTI".
EdexruBHicTh — 1€ aOCTpakTHE TMOHATTA,

SIKE O3Ha4a€ TUTbKU 3[aTHICTh 3aCTOCOBYBAHOTO
3ac00y CIPHUSHHIO TOCSITHEHHS Oa)kaHOl METH".

2 CHOBHHK IiHIIOMOBHUX cCJIiB : Omusbko 10000 cais /

yknaz.: C.M. Mopo3sos, JI.M. lIkapanyTa ; pen. €.1. Ma3Hi-
yenko. Kuis : HaykoBa nymka, 2000. c. 214.

> VkpaiHcbkuii TirymMauHuit cioBHHK. URL:
https://ukrainian_explanatory.academic.ru/47716/%D0%B5
%D1%84%D0%B5%D0%BA%D1%82%D0%B8%D0%
B2%D0%BD%D1%96%D1%81%D1%82%D1%8C  (nata
3BepHeHHs: 11.09.2020).

4 Pomruna 1.O. TTOHATTS i CKITAOBI €lleMEHTH €(eKTHBHOCTI
HOPMH KPUMIHAJIBHOTO NIPaBa y 3arno0iranHi 304MHaM. BicHuk
Axaodemii aosokamypu Yipainu. 2010. Yucno 3(19). C. 97.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/20
WWW.UNI-GOETTINGEN.DE/REOS

The concept of the effectiveness of the review...

TepMiH «e(EeKTUBHICTH» BUKOPHCTOBYETHCS
y pi3HUX cdepax JIOICHKOTO KHUTTS, 30KpeMa
B CKOHOMIIli, B J€pXKaBHOMY YIIPaBJIiHHI, IOpU-
JTUYHIA TISUTIBHOCTI.

[Ilono kpuMmiHAIBHOI MpoLEecyaTbHOT HislIb-
HOCTI, TO TIOHATTA «E(EKTHUBHICTE» BUKO-
PHUCTOBYETHCS JUIsI BU3HAUCHHS O3HAKH DPI3HUX
KpUMIHQJIBHUX TIporiecyanbuux sisuml. T.I. Mop-
makoBa, LJI. IlerpyxiH, po3misganud NUTaHHS
epextuBHOCTI mpaBocymas’, A.B. Myp3aHos-
ChKa 3[1HCHIOBaJIa HAyYKOBY PO3BIJKY CTOCOBHO
MIJBUIIEHHS €(QEKTUBHOCTI JOCYI0BOTO MpO-
Ba/DKCHHSI Yepe3 PO3BUTOK KOHIIEMIl KpUMi-
HaJLHO-TIPOIECYyaTbHOT BIJIIIOBIIAJILHOCTI®;
["M. Mawmka 1ociI)KyBaB TUTaHHSI [T1BUIIICHHS
e(peKTUBHOCTI KPHUMIHAJIBHOTO TPOBAIHKCHHS
yepe3 okpemi roro 3acaau’; C.1O. Kapnymmx
y CBOIX HAyKOBUX JOCIHIDKCHHSX BHKOPUCTO-
By€ TMOHATTS €(EKTUBHOCTI OKPEeMHX CIIiJI-
gnx (posmykoBux) miit®, B.C. 3eneHenbKui,
JL.M. Jlo6oiiko nocniKyBaau MUTaHHA egek-
TUBHOCTI KPUMIHAJIBHOTO MIEPECITiTyBaHHS .

HesBaxaroun Ha pi3HOMaHITHICTh KpUMiHAJIb-
HUX TPOLECYATbHUX SBUII, SKI PO3MIISIAIOTHCS
y KOHTEKCTI €(EeKTHBHOCTI, BCl BOHM OLIHIO-
IOTBCSI Yepe3 CUCTEMY MOKa3HHKIB, Cepell TKUX —
MaKCHMaJbHE JOCATHEHHS METH.

Tak, T.I. Mopmakona, [.JI. Tletpyxin edek-
TUBHICTh NPAaBOCY[/S OB S3yIOTh 13 CTyIEHEM
JOCATHCHHS METH, sKa Mepeal HHUM CTOITh'’.

5 Mopuaxosa T.I,, ITerpyxun W.JI. OrieHka kauecTBa cyieo-

HOro pasduparenscTBa (IO YroJIOBHBIM JeiaMm). Mocksa :
Hayxka, 1987. C. 5.

¢  MypsanoBceka A. IIpobremMu KpUMiHATBHO-TIPOIECY-
aJIBHOT BI/IMOBIIAJILHOCTI B KOHTEKCTI ITiIBUIIICHHS €()EKTHB-
HOCTI JOCYA0BOTO NMPOBaLKEHHsL. [Tionpuemcmeso, 2ocnooap-
cmeo i npaso. 2016. Ne 7. C. 153.

7 Mawmxka I'"M. 3acaan KpUMiHAIBHOTO MTPOBAKEHHS Y CHC-
TeMi KpUTepiiB OLIHKHN HOTro e(heKTUBHOCTI. Haykoguil gicHUK
Miscnapoonoeo eymanimaproeo yHieepcumemy. Cep.: Opu-
cnpyoenyis. 2017. Ne 30, tom 2. C. 98.

8 Kapnymwmur C.JO. IlpoBemenns cmiguux (po3IIyko-
BUX) Jid : Auc. ... KaHAa. ropua. Hayk : 12.00.09. Hamio-
HallbHA akajemis BHyTpimHiX cmnpaB. Kuis, 2016. URL:
http://109.237.87.242/bitstream/123456789/ 1421/1/
karpushin_dis.pdf (mara 3sepuenns: 12.09.2020).

?  3Beneneupkuii B., JIoboiiko JI. Kpurepii oriHku edekTHBHOCTI
JUSUIBHOCTI OpraHiB KPUMiHAIBHOIO IEpPECIIiyBaHHS B YKpaiHi.
Bicnux Axademii npasosux nayk Ykpainu. 2009. Ne 2. C. 188.

10 Mopmmakosa T.I',, ITerpyxum 1.JI. Orerika kauectBa cyaeo-
HOTO pa3duparenscTBa (IO YroJIOBHBIM JeiaMm). Mocksa :
Hayka, 1987. C. 5.
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B.C. 3encunenpkuii, JI.M. JIoOoiiko 3a3Ha4arOTh,
1m0 e(QEeKTUBHICTh KPUMIHAIBHOTO TEPECHiay-
BaHHs Tependavyae JOCSITHEHHS METH y HauKo-
potmunii (y BCTAHOBJIEHUX 3aKOHOM MeEXaX) Tep-
min'!. C.O. [1aTrok BKa3ye Ha Te, 10 JOCATHECHHS
3aKOHOJIAaBUO BH3HAYCHOI METH KPHUMIiHAJIHHOTO
MpolLIeCy Ta BUPIIICHHS 3aB/IaHb, K1 IOCTABJICHI
nepea  KPUMIHAJIBHO-TIPOLIECYATBHOO  JTisITb-
HICTIO, JIal0Th 3MOTY KOHCTATyBaTH MPO 3aKOH-
HICTh 3aCO0IB TaKOro pe3yapTary Ta €(EeKTHB-
HICTh KPUMIHAJILHOTO IPOBAKEHHS 3arajioM 2.

3 ypaxyBaHHSIM TIONEPEAHIX TBEPIKEHb
MO’KHA CKa3aTH, 10 OJHUM 13 MOKa3HHKIB eek-
TUBHOCTI OIVISITY € JIOCSTHEHHS OTO METH.

[Ilomo MeTw oISy, TO BOHA BHU3HAYCHA
y cr. 237 KIIK VYkpainu, a came BHSIBICHHS
Ta (ikcaris BigoMocTell 1010 0OCTaBHH BYU-
HEHHsI KpUMIHAJIBLHOTO MPaBOMOPYIICHHS .

VY ropuanyHii Teopii MeTa Oy TaKoX OTO-
TOXKHIOETHCSI 3 BUSIBJICHHSAM Ta (hIKCAIE CIIi-
B, a 3HAYUTH 1 €()EKTUBHUM OTJISA]l BUSHAYAIOTh
JIMIIE y pasi iX 3HAMICHHS Ta 3aKpirieHHs. Takoi
no3utii gorpumyerbest M.I. CmupHOB, sSKUit
3a3Havae, 110 3arajbHOI METOIO OTIISIAY € BUSB-
JCHHS CJiJIB 3JI0YMHY, BHUSBJICHHS Ta OTpH-
MaHHSI TIPEIMETIB, 1[0 MOXYTh OyTH PEYOBUMHU
J0Ka3aM¥, BCTAHOBIIEHHS 1HIIMX OOCTaBHH, IO
MalOTh 3HAYEHHS JUIS KPUMIHAJIHHOTO IPOBa-
mokenns'. S.C. OniliHMK 3a3Hadac, 10 METOI0
OIVISITY € BUSIBJICHHS JIOKa3iB'.

M#u X 9acTKOBO MIATPUMYEMO TAKy MO3HUIIIIO
1 BBOKAEMO, [0 METa OIVISY IOJISATAE HE JIMIIE
y BUSIBIICHHI CITiJ[iB YU OyAb-SIKUX 1HIINX JI0Ka3iB

' 3eneneuskuii B., Jlodoiiko JI. Kpurepii ominku edexTus-

HOCTI JAISVIBHOCTI OPraHiB KPUMIHAJIBHOIO IMEepeciliflyBaHHS
B Ykpaiui. Bicnux Axademii npasosux nayx Yipainu. 2009.
Ne 2. C. 188.

2 Tlartok C.O. 3aBmaHHsA KPUMIHATBHOTO MPOBAIKSHHSI
VYxpaiuu. Haykosuil sichux Hayionanonoi akademii 6nympiui-
nix cnpas. 2013. Ne 1. C. 95.

3 KpuMiHaabHU# TpOIIeCyaabHUM KOMEKC YKpaiHu @ 3aKoH
Vkpainu Big 13.04.2012 p. Ne 4651-VI. Jlata oHOBICHHS:
23.05.2020. URL: https://zakon.rada.gov.ua/laws/show/4651-
17 (nara 3BepHenHs: 16.09.2020).

14 Cmupnuos M.I., I'morok I.B. Kpuminansmwuii mporec Yipa-
THU : HaBUYaJLHO-METOAMYHMU mociOHuMK. Omeca : DeHike,
2008. C.121.

15 Omittnuk S1.C. TakTHKa MPOBENEHHS OIVISLY MICI MOl
ITiJ] 9ac PO3CIIiIyBaHHS MTOTPO3U a00 HACHIIHCTBA IIOJI0 3aXHUC-
HHUKa 4M MpEACTaBHUKA 0co0U. FOpuoduunuti Haykosuil dcyp-
Han. 2019. Ne 5. C. 317.
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KPUMIHATBHOTO MPaBOMOPYIIEHHS, a U Y BCTa-
HOBJICHHI 1X BIZICYTHOCTI, aJ[’K€ BUNHEHHSI CAMOTO
KPUMIHAJIBHOTO IPABOMOPYILEHHS, SIK 1 HOTO CIIi-
JIiB, MOXKE 1 HE OyTH.

Ormsin micus moxii MO)Ke MPOBOAUTHUCS IO
BHECEHHSI BIJOMOCTEH 0 €CAMHOTO peecTpy
nocynoBux posciimyBanb (4. 3 cr. 214 KIIK
VYkpainn)'® came 3 METOIO 3’sICyBaHHS HasIBHOCTI
YM BiJICYTHOCTI MOAIl KPUMIHAJIBHOTO MPABOIO-
pymeHHs. Bix Toro, HaCTiIIBKH AKICHO Ta edek-
TUBHO BiH Oyle NpOBEACHUH, 3aJEKUTh Ipa-
BWIBHICTh OIIIHKM CHUTYyallii, 110 CKJamacs s
MOJANTBIIIOTO MPUHHSATTS PIIIEHHS 1010 KBATi(i-
KaIlii IsTHHS 1 TOJIaJIbIIIOT0 HOTO PO3CIIiyBaHHS.
Hampukman, mig dac Buizmy Ha Micue mofil
1 TIPOBEICHHS OISy TPYIy OCHOBHOKO HOTO
METOIO € BUSBJICHHS B1JIOMOCTE PO 00CTaBUHU
CMepTi, 1 y pa3l BIACYTHOCTI BCTAHOBJICHHSI TIiJ
yac omsiy Oyab-KUX CIIIIB KPUMIHAIBHOTO
MIPaBOTIOPYIIICHHS BiH Oy/ie TaKOX €(EKTUBHUM,
M03asK 3aCBIAYMB BIICYyTHICTb MOJii KPUMiHAIb-
HOTO TPaBOIIOPYIICHHSI.

BcranoBieHHst BiCcyTHOCTI Oynb-sIKUX Clli-
JIIB B 3JIOYMHHOTO TMOCSTAHHS TiJ] 4ac OISy
peui, mpeMeTa, TPAaHCIIOPTHOTO 3ac0o0y abo x Ha
Tl ocoOu Oy/ie €(heKTUBHUM JJIsI CIIPOCTYBAHHS
OPUYETHOCTI OCOOHM, KOJIM € CYMHIBH IIOJO
BUHHOCTI 0COOM y BYMHEHHI KPHUMIHAJIHHOTO
NPaBONOpPYILEHHs. SIKIIO MmiJ 4ac onisgy Tija
ocobu Oyne BCTAaHOBJICHO BIJCYTHICTh MEBHUX
TIJIECHUX YIIKOUKEHb YM OCOOIMBUX MPHUKMET,
Ha SIK1 BKa3ye MOTEPIIIA 1] Yac 3TBAITYBaHHS,
miJ] Yac OmIsAy TPAHCIOPTHOTO 3acoly Oymae
BCTAHOBJICHO BiJICYTHICTh NTEBHHUX MOITKOKCHb,
XapaKTepPHUX JJISl TOPOKHBO-TPAHCTIOPTHOI MPH-
rOIW TIEBHOTO BHIY, — BCE IIe¢ HE O3HA4ae, 110
OIJISi/1 IPOBENIEHO Hee(PEeKTUBHO, HABMAKH, e(eK-
THUBHICTh Y TAKOMY pa3i OyJie BUSBIIATUCS Y TOMY,
mo 3aikcoBaHo (akT BIJCYTHOCTI CIiJIIB KpH-
MIHQJIEHOTO TIPABONOPYIIEHHS. | B TakoMy pazy
o Oyne e(peKTUBHUM, OCKUIBKH 1€ JTOBEZE
HEBHHYBATICTh OCOOM, IO € OJHUM 13 3aBIaHb
KPUMIHATBHOTO CY/IOYMHCTBA.

16 KpuMiHaJdbHHUI HPOIECYaabHUN KOICKC YKpaiHu : 3aKOH

Vkpainu Big 13.04.2012 p. Ne 4651-VI. Jlata oHOBJICHHS:
23.05.2020. URL.: https://zakon.rada.gov.ua/laws/show/4651-
17 (nara 3BepHenns: 16.09.2020).
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HeonmHo3HauHO BU3HAYAIOTH METY ONNISILY
1 y mpakTW4Hid AismbHOCTI. Tak, mpoaHamizy-
BaBIIM yXxBajy [ynsimiabcbkoro paiioHHOTO
cyny 3amopi3zbkoi obmacti Bix 26.08.2020 poky
PO HAJIaHHS JI03BOJIy HA IMPOBEICHHS OISy
’)KMT/IA Ta 1HIIOTO BOJIOAIHHS OCOOH, BCTAHOB-
JICHO, M0 JO CIIT40r0 CYAAl 3 KIOMOTaHHSM,
MOTO/DKEHUM 3 TPOKYPOPOM, 3BEpHYBCS Ji3Ha-
Bad TPO HAJAHHS JO3BOJYy HA MPOBEICHHS
OmISIy Miclsl TOAll, SKUM € JIOMOBOJIOIHHS
OCOBH, «3 MeTor0 HEOOXIAHOCTI 30epeKeHHS
BWJIYYCHUX Yy XOJII OIISIAY MiCIsl TOMIi pedew,
SK1 € pEYOBUMH JO0KA3aMHU I10 LIbOMY KpPUMiHaIb-
HOMY IpPOBA/PKEHHIO, a TaKOX YyOe3NeueHHs iX
BiJ 3HUIICHHs». KitonoranHs Oyino 3a10BoJeHE,
HaJaBIIM JTO3BLI Ha OIS MICIL IOil, a caMe
JIOMOBOJIOJIIHHSI, 3 METOI0 Yy TOMY YMCJi BiJIy-
KaHHS MaifHa, sike Oysio 3100yTe B pe3yJsbTaTi
BYMHECHHS KPUMIHATBHOTO MPOCTYIIKY, a TaKOXK
BIIIIYKAHHS Ta BWJIYYCHHS peyeH, SKi MaroTh
3HAYCHHS MJI PO3KPUTTS Ta PO3CIHIiyBaHHSI
bOTO JistHHS .

Ha namy nymky, Take (popMyirOBaHHs BU3HA-
YEHHSI METU ONISAY HE Y3TOJKY€EThCS 3 BUMO-
ramu ct. 237 KIIK Vkpainu, agxe BiAIOBITHO J10
OCTaHHbOI METOIO OIVISIIY € BUSIBIIGHHS BITIOMO-
CTe 110710 0OCTaBUH BUMHEHHS KPUMIHAJIBHOTO
[IPABOIOPYILIEHHS, a HEe 30€pEXKEHHS BIITyUEHUX
y X0l OIVIsIy Mics Monii pedew, siki € pedo-
BUMH JIOKa3aMH, a TaKOK 3a0e3ledyeHHs IX Bif
3HumeHHsA. KpiM 1poro, BiALIyKaHHS MaiHa
€ METOIO IPOBE/ICHHS O0IIYKY, a HE OIJISATY.

KpiM 116010, HE KOKHUI OIS, MiJ] 9ac SKOTO
BHSIBJICHI Ta BWJIYYEHI CIIIJIA KPUMIHAJIBLHOTO
MIPABOIMOPYIICHHS, € €()EKTUBHUM.

Tax, mpoanasizyBaBiy BUPOK [ 0710CiiBCHKOTO
paiionHoro cyny M. KueBa 3a 0O0BHHYyBaueHHSIM
OCOBA 1y BunHEHHI KpUMIHAJIBHOTO IPABOIIO-
pyuienns, nepeadadenoro 4. 2 ct. 307 KK Vkpa-
1HHM, BCTAaHOBJICHO, 110 Y XO/I1 OTJISLY MICIIS TIO11
CIITYMI 33 Y4YacTIO MOHSTUX MPOBOJIUB OIS
rpomagsianaa OCOBA 1, B Xxoi SIKOTO OCTaHHIH
JNOOpOBUTLHO BHJAB, BHUCHIABIIUA 3 OapCceTKH,

17" Vxpana [yisiiniieCbKoro pailoHHOTO Cydy 3aropi3bKoi

obnacti Bix 26.08.2020 poky: crpasa Ne 315/1232/20. URL:
http://reyestr.court.gov.ua/Review/91145245  (nmara  3Bep-
Henns 17.09.2020).
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Ky MaB Ipu co0i, 52 nakeTu, 0OMOTaHi YOPHOIO
130CTPIUKOIO, a 3 KUIIEHI IIOPTIB — OJIUH IMMaKeT
IPO30pPOr0 KOJIBOPY 3 PEUYOBMHOIO POCIMHHOIO
MOXO/DKCHHs. 3a3HaueHa 1isg Oyma odopmiieHa
mpoTOKoNIoM orisaxy Micus mofii. Cyn BU3HAB
TaKUH TPOTOKOJI OTJISITY MICIIS TTOJTiT HEJIOMYCTH-
MUM JIOKa30M 3 MPUYHUHU TOTO, [0 «BUSBICHHS
ta BuiydeHHs y OCOBA 1 53 makertiB i3 pedo-
BUHOIO POCIIMHHOTO MOXOJKEHHs Oyno odopm-
JIeHE K MPOTOKOJ OISy MicHs Tofii HIOUTO
3a HacliJKaMH JOOpOBUIBHOI BHJAui, L0 HE
IPYHTY€TBHCSI HA BUMOTax IMPOLECYaJIbHOTO 3aKO0-
HoxaBcTBay. Sk Haciigok, OCOBA y npen’ss-
JIEHOMY OOBHMHYBa4Y€HH1 Y BUMHEHHI KPUMIHAJb-
HOTO TIPAaBOMOPYIICHHS BHU3HAHA HEBUHYBATOIO
Ta BUIIpaBAaHa. 3a aHAJOTIYHUX IIJCTaB Yepe3
BU3HAHHS TPOTOKONY OIISAY Micls O,
y KoMy 3aikcoBaHO (DAKT BUSBJICHHS Ta BUITY-
4yeHHs HapkoTu4Hoi peyoBunu y OCOBU, neno-
MyCTUMUM J0Ka30M OyJl0 BUHECEHO BUIIPaBAY-
BaJbHUI BHUPOK CBITOIMIMHCHKUM palilOHHUM
cymoM M. Kuesa Big 11.08.2020 poky'®.

HagBeneni npukmnagy cynoBoi NPaKTUKU ITiJI-
TBEP/KYIOTh T€, 110 HE 3aBKIU BHUSBICHHS
Ta BWIYYEHHS CIiJIIB KPUMIHAJIBHOTO MPABOIO-
PYILICHHS CBIIYWTH TPO €()EKTUBHICTH OIISY.
Taka AisubHICTD Ma€ OyTH 3A1MICHEHA BiAOBITHO
JI0 3aKOHY 3 JIOTPUMaHHSIM IE€BHOI MPOLETYpH,
BCTAHOBIICHOT KPUMIHAJIBHUM MPOIECYaTbHUM
3aKOHOAABCTBOM JUISl TOTO, 11100 pe3yabTar Takoi
JisuIbHOCTI OyB JIOMYCTHMMHM JIOKAa30M BiJIIO-
BigHO 110 4. 1 ct. 86 KITK Vkpainu'’.

OTxe, oz Oyne eheKTUBHUM y pasi 1oCsr-
HEHHS WOTO METH y 3aKOHHHH c1oci0, nependa-
yenuit KIIK Ykpainu.

VY ropunuuHiid JiTeparypl OIHIEID 3 YMOB
e(eKTUBHOCTI Oy abo K 3arajibHOI0 HOTo
BUMOT'OI0 BHOKPEMIIIOIOTH HOT0 CBO€YACHICTb

18 Bupok lonociiBcekoro paiionHoro cyay M. Kuesa Bifg

18 ceprast 2020 poky: cripaBa Ne 752/16102/19. URL: http://
reyestr.court.gov.ua/Review/91020496  (mara  3BepHEHHS:
18.09.2020).

19 KpuMiHajpHHI HPOIECyaabHUI KOICKC YKpaiHu : 3aKOH
Vkpainu Big 13.04.2012 p. Ne 4651-VI. Jlata oHOBJICHHS:
23.05.2020. URL.: https://zakon.rada.gov.ua/laws/show/4651-
17 (nara 3BepHenns: 16.09.2020).
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(HeBimkIamHICTh)***!, Be3cyMHIBHUM € TOM (axT,
1o A1 30€peKeHHST MaTepiaibHOi 0OCTaHOBKH
Ha Micmi ToAli oI Mae OyTH MPOBEIEHUI
y MaKCHMajbHO KOPOTKHUH 4Yac 3 MOMEHTY IOBI-
JOMJICHHSI TIPO TOJIit0, TiJI Y9ac sIKOro HeoOXiTHO
mBUIKO (hIKCYBaTH BC1 BIJOMOCTI HA MICIIl MOJIT
3 MeToro iX 30epexenHs. [Ipo Te, mo cBoeuac-
HUH OIS € 3a1I0PYKOIO MO/1aJIBIIOr0 YCHIIIHOTO
PO3CIIiTyBaHHS HATOJIONIYETHCS Y HAYKOBUX TIpa-
usx. Tak, O.B. Tapan yka3ye, 10 CBO€YacHE
HOTO MPOBENCHHS JJa€ 3MOTY BU3HAYUTU HATIPSIM
po3ciiyBaHHS Ta BHCYHYTH HaHOUIBII Bipo-
rigui cmigui Bepcii?. B.M. [TnereHenp 3a3Havae,
110 HAJIGKHUW PIBEHb MPOBEACHHS TaKoi 1ii Ta ii
CBOEYACHICTh BIUIMBAE HA T€, YU OyAe 3J0YHMH
YCHIITHO PO3CIIIyBaHUN, 3 SKAMHU 3aTparamu
CHJI Ta 3ac001B>.

Ha HeMOoXHBICTh ONepaTUBHOTO 31HCHEHHS
OISy MicIs O SIK O/IHY 13 IPUYMH 3HIKCHHS
€(EeKTUBHOCTI JTIOCYAOBOTO PO3CIiAyBaHHS B3a-
rani nHaronmomye 1 M.C. Llyukipiaze, 3actyn-
Huk lomoBu HarionanpHoi momimii Ykpaiam —
HayaJIbHUK [OJIOBHOTO CIIIYOTO YIpaBIiHHI,
Opnnak, sk MpaBWIBHO 3ayBaxkytoTh A.M. Jla3e0-
uuit, T.II. budok, mBuakicts (ikcarii B Ko1-
HOMY pa3i He TTOBHHHA BiJI0Opa3UTHCS Ha 1i TOB-
HOTi»®. Takoi xymku i LY. MucnoBchKHuit, skuif,

20 Becenbcokuit B.K. KoHmenTyaabHi OCHOBH TaKTHKH CITi/-

yuX Jid (CIIAYUI OIS, TOMUT, NPU3HAYCHHS 1 IPOBEICHHS
CYIOBHX €KcIepTu3). bopomuvba 3 opeanizosanoio 3104uH-
nicmio i kopynyiero (meopis i npaxmuxa). 2012. Ne 2 (28).
C. 153.

21 Yannuaceka FO.A. Kpuminanmictudse 3a0e3rnedeHHs mpo-
BEJICHHS CJIIAYOro oAy (OpraHizauiiiHuil acnekr). IIpaso
i cycnineemeo.2015. Ne 1. 2015. C. 263.

22 Tapau O.B. Ommsaa miciig momii mif 9ac po3citiayBaHHs
3JI0YHHIB, MOB’S3aHMX 3 MOPYIICHHSIM BHMOT 3aKOHOIABCTBA
IIPO OXOPOHY Ipaui. bopomvba 3 opeanizo6anoo 3104UHMHI-
cmio i kopynyicto (meopis i npakmuka). 2011. Ne 24. C. 222.

2 Tlmerenerts B.M. TaxkTtudui 0COGIHBOCTI OTISIY MicCIIs
MELIKaHHS 0COOH, MiZ03pIOBaHO] y BUYMHEHHI 3JI0YHHY, KBa-
nigikoBaHoro 3a ct. 259 KK Vkpainu. Haykosuii sicnux /[Hi-
NPONempoOBCHLKO20 0ePICABHO20 VHIsepcumemy GHYMpPIuHix
cnpas. 2014. Ne 1. C. 284.

2 Myuxipigze M. Crigumii — e OCHOBHA pyIIiifHa CcHIa
kpuMiHanbHOro nposamxeHHs. URL: https://lexinform.com.
ua/v-ukraini/maksym-tsutskiridze-slidchyj-tse-osnovna-
rushijna-syla-kryminalnogo-provadzhennya/  (mata  3Bep-
Henns: 15.09.2020).

3 JlazeOuuit A.M., buuok T.II. Omisa micust nomii (mpa-
BOBI, OpraHi3ailiifHi Ta TeXHIKO-KPUMIiHAIICTHYHI TPoOIeMn).
MisicHapoOHutl  IOpUOUUHULL BICHUK: AKMYAIbHI Nnpooiemu
cyuacrnocmi (meopis ma npakmuxa). 2018, Bun. 1-2 (10-11).
C. 234.
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JMOCIHIKYIOYM TMHUTAHHS IIBUAKOTO 1 TOBHOTO
PO3KPHUTTS 3JI0YHMHY, HArojoUulye€ Ha TOMY, IO
«IIBUJKICTh MMOBUHHA JIOCATATUCS HE HA IIKOLY
SIKOCTI, @ SIKICTh — HE Ha IIKOIY IIBHIKOCTI»?S.

Ha nHamy aymKy, AOLUIBHO Y TakoMmy pasi
TOBOPUTH HE MPO MIBUAKICTH, a MPO MAaKCH-
MaJIbHO KOPOTKUI MPOMIXKOK 4acy, SKUil 00’ ex-
TUBHO TIOTPIOHWUU 71T BCTAHOBJICHHS HasiB-
HOCT1 a00 BIJCYTHOCTI CHiJiB KPUMIHAJIBHOTO
MPaBOINOPYIICHHST Ta (IKCYBaHHSA (PAKTHIHOTO
pe3yIbTaTy.

VY KoHTEKCTI €(heKTUBHOCTI OISy Tpeba po3-
[JISTHY TH TUTaHHS «CUJT13aC001BY, SIK1 MatoTh Oy TH
BUKOPHUCTaHI1 IJIs1 TOCSATHEHHSI Horo MeTH. «Crin
Ta 3aco0m» HE MOXHa crpuiiMaTu OyKBaJbHO,
aJpke € 000B’ I3KOBE KOJIO YYaCHUKIB OTJISITY, Hay-
KOBO-TEXHIYHI 3aC00H, SIKi MalOTh OyTH 3aCTOCO-
BaHi 1ij] yac ioro nposeaeHHs. OnHak Oe33arne-
peuHuM € (PaKT, Mo JOCATHEHHS METH OyIb-SIKUM
CIocoOoM, y TOMY YHCIIl HE3aKOHHUM, HE MOXE
Oytu BunpaBaanum. [.M. Mamka, qocChipKyoIn
MOHATTS «€(PEKTUBHICTh KPUMIHAJIBLHOTO MPOBa-
JOKSHHS», HATOJIOIIIY€, TIIO0 il Yac BCTAHOBICHHS
e(peKTUBHOCTI KPHUMIHAJIBHOTO TMPOBAIHKCHHS
BapTO BU3HAYUTH HE BJIACHE PE3yNbTar, a Crocio,
SIKUM BiH JIOCSTA€THCA .

«Cunmu Ta 3acobm» peamizallii OISy Ciij
PO3YMITH KPi3b IPU3MY 3a0€31IeUeHHS IPaB 1 CBO-
601 JMIONMHM. IX ypaxyBaHHs JUIS BH3HAYEHHS
e(heKTUBHOCTI BK€ MPOMOHYBAJIOCSA y Teopii
KpuMiHaigbHOro mpouecy. Tak, B.C. 3enenerns-
kuii, JI.M. JIoGoiiko BKa3ytOTh, 1110 €PEKTUBHICTh
KPUMIHAJBHOTO TIepeciigyBaHHs mepeadayae
JIOCSATHEHHSI METH y HAaWKOPOTIIHK (y BCTAHOB-
JICHUX 3aKOHOM MEKax) TepMiH, 3 HalMEHIIIO
IITKOJIOFO JIJISl BIJIMOBITHUX MTPaB 1 3aKOHHMX 1HTE-
pEeciB rpOMaJIsiH, MO0 SIKUX 3A1MCHIOETHCS TIepe-
cimiayBaHHS?®, A Ha Cy4acHOMY €TaIlli PO3BHUTKY

26 Mucnoschkuii .. BaxmuBicTh MIBUAKOTO i TOBHOTO PO3-

KPUTTA 3JI0YMHY: KOHLENTYalbHI MOHATTA. Haykoeuil icHuk
JIvgiecokoeo [JVBC. 2008. Ne 3. C. 8.

¥ Mawmka .M. 3acaqu KpEMIHAIIBHOTO TIPOBAKEHHS Y CHC-
TeMi KpUTEpiiB OLIHKK Horo edekTUBHOCTI. Haykosutl sic-
Hux Midcnapoonoeo cymanimapnoeo yuisepcumemy. Cep.:
FOpucnpyoenyia. 2017. Ne 30, Tom 2. C. 99.

2 Benenenpkuii B., Jlo6oiiko JI. Kputepii ouitku ehekTHB-
HOCTI JISUTBHOCTI OpPraHiB KPUMIHAJIBHOTO TMepeciiayBaHHs
B YkpaiHi. BicHux Axademii npasosux nayk Ykpainu. 2009.
Ne2.C. 188.
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HAyKd KPUMIHAJIBHOTO TPOLECY CHifde Kpumi-
HaJIbHE MePEeCITiyBaHHs OTOTOXHIOETHCS Y TOMY
YKCIIl 3 MPOBAKEHHIM CIIITUUX Tiii%. Y meBHUX
CUTYyaIlisIX KPUMIHAJIBHOTO MPOBAHKCHHS OIS
He OyJie BUHSATKOM.

Tak, HanpuKIIa, M 9ac MPOBEACHHS OISy
KUTJA YU 1HIIOTO BOJIOAIHHS OCOOM MOXYTh
OyTH BHSIBJICHI CIAM KPUMIHAJIBHOTO MPABOIIO-
pyLICHHS, AKi 3adiKcoBaHI HAJIEKHUM UYHHOM
1 MOXXYTh OyTH BHUKOpHCTaH1 K joka3. OmHak
LIHHICTh TaKoi J0Ka30BOi iH(pOpMALlii OBHICTIO
HIBEJIIOETHCSL y a3l MOPYLIEHHS IpaB 0co0w,
30KpeMa TpaBa Ha HENAOTOPKAHICTh JKUTIA YU
IHIIIOTO BOJIOMIHHS.

ABTOpOM OyJ0 MPOBEJCHO HAYKOBE JIOCIIi-
JDKEHHSI 3 TIPUBOMY TOTO, IO Il Yac OISy
MOXYTh OyTH HOpYIIEHI IpaBa 0codu, 30KpeMa
MpaBa HEJOTOPKAHOCTI YKUTIA YK 1HIIIOTO BOJIO-
JiHHS 0CcOOM, TpaBa HE CBIMYUTH TpoTH cele,
TAEMHUII CIIUIKYBAHHS Ta IHIIUX [TPaB JIIOIUHI .
[epenik MOKIMBHX MOPYLICHUX MIPaB 0COOH i
yac HMOro mpoBeJeHHs He € BudyepnHuM. Hase-
JIeMO JEKUIbKa MPUKIAIIB CyI0BOI NPAKTUKH,
KOJHM CYJOM BCTaHOBJICHO MOPYIICHHS IIpaB
0COOM i 9ac OIS Y.

Tak, 30Kkpema, y CBOid TIOCTAHOBI BiJ
18.12.2019 cnpaBa Ne 588/1199/16-k, mpo-
BapkeHHsT Ne 51-3127xm19 BepxoBuuii Cyn
koJjeriero cynaiB Tperwoi cynoBoi nanaru Kaca-
IMHOTO KPHUMIHAJIBHOTO CyIy 3a3HAuuB, IO
nopyuienHs npasea Ha 3axucm Tia 4Yac IMpoBe-
JIEHOTO OCBIJIyBaHHS Ta ONISALY MICIIEBOCTI,
NPUMILICHHS, pedel Ta JTOKYMEHTIB CTaJO M-
CTaBOIO JI0 BH3HAHHS HEIOIYCTHMHUM JOKa30M
MIPOTOKONTY OCBIAYBaHHS 13 JOJaTKamu (3MU-
BaMH Ta Bijieo3anucamu) Bij 8 mumas 2016 poky,

2 Jlockyros T. [eHesa 3aKkOHOIAaBCTBA Ta TEOPETHYHUX YsIB-

JICHb IIPO KPUMiHAJIBHE MEPEeCilifyBaHHA, 10 3AIHCHIOETHCS
ciiguuM. Crnoso nayionanvroi wxonu cyodis. 2012. Ne 1 (1).
C. 170.

30 Jlyako O.A. TIOHATTS KPUMIHAIBHOTO TMPOIECYATHHOTO
orsny. Ilpasosuil yaconuc Jonbacy. 2020. Ne 3(72).
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MPOTOKONY OMIALY (MICIEBOCTI, MPUMIIIEHHS,
pedeil Ta mokymeHTiB) Bix 8 yumHS 2016 poky
1 JOAATKIB JI0 HHOTO, 110 CBOEIO YEPTOIO MOTSITIIO
3a co00I0 HEIOMyCTUMICTh BHUCHOBKY CYIOBOL
eKCIIEPTU3U PEYOBHMH XIMIYHUX BHPOOHHIITB
Ta CreniaJibHUX XIMIYHUX pedoBuH Ne 7505 Bifg
02 Bepecust 2017 poky, mpo moO OOIPyHTOBAHO
3a3Ha4Y€HO y BUPOKY-..

Bupoxom JIHIIpOBCHKOTO paliOHHOTO
cyny M. Kwuea Big 01.10.2019 y cnpai
Ne 755/8150/16-x mpoBeAeHO OTIsAT JIOMOBO-
JOMIHHA 0€3 3rofu BJIACHUKA, MPH LOMY CYI
BU3HAB iCMOMHUMU NOPYULEHHAMU NPAB TI0OUHU
I OCHOBONONOJNCHUX €80D0O0 3MINCHEHHS TPOIIe-
CyaJlbHUX Jii, AKi NOTpeOyIOTh MONEPEIHHOIO
JI03BOJTY Cydy, 0€3 Takoro 03BOIy ado 3 Mopy-
LICHHSAM MOI0 CYyTTE€BUX YMOB, 4 TOMY BKa3aHUI
IIPOTOKOJI OIVISIAY Cy[ BHU3HAE HEIONMYCTUMHM
JI0Ka30M>2.

3 ypaxyBaHHSIM BHKJIQJICGHOTO MOXKHa 3pO-
OWTU BHCHOBOK, IO €()DEKTHUBHUM OIS MOXKE
OyTH JIHMIIIE Y TOMY pa3i, KOJH i 9ac MOoro mpo-
Be/ICHHS He OyJo MOpYUIEHHS MpaB Ta CBOOOA
JIFO/IUHHU.

BucnoBkn

Otxe, eheKTUBHICTh OIVISAY Y KpUMiHAIb-
HOMY TPOIIECi MO)KHA BU3HAYHUTH SIK 3/IaTHICTh
omIsIy y 3aKOHHUH crioci0, nependadennii KITK
VYkpainu, 6e3 nopyueHHs npas i CBOOO/ JIFOAUHU
Ta Y MaKCHMaJbHO KOPOTKHHA IMPOMIKOK dYacy
JOCSITHYTH METH IIOA0 BCTAHOBJICHHS Ta (PiKcy-
BaHHS HasiBHOCTI 200 BIJICYTHOCTI CHIIB KpUMi-
HAJIBHOTO MPAaBONOPYIICHHS.

31 Tlocranosa BC Bix 18.12.2019: cripaBa Ne 588/1199/16-
K, mpoBajukeHHst Ne 51-3127xkm19. URL: https://zakononline.
com.ua/court-decisions/show/8650586  (matra  3BepHEHHS:
15.09.2020).

32 Bupok JlHimpoBchkoro paiionnoro cymny M. Kuesa
Bigx 01.10.2019: cmpaBa No 755/8150/16-x. URL: http://
reyestr.court.gov.ua/Review/84726305 (marta  3BEpHEHHS:
16.09.2020).
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Prerequisites for formation of European states cooperation in defense sphere

Petrenko Yulia
Postgraduate Student at the Department of European Union Law
Yaroslav Mudryi National Law University, Ukraine

The author of the paper studies the preconditions for the formation of cooperation between
European states in the sphere of defense. It is stated that in order to understand the peculiarities
of the legal nature, content and prospects of deepening cooperation between European states in
the field of security and defense, it is necessary first of all to pay attention to clarifying the essence
of historical and legal foundations of development, as well as basic theoretical approaches to such
cooperation, which were being developed for centuries.

The main stages of the evolution of legal regulation of cooperation of European states in the sphere
of defense are determined. Historical development allows for a deeper realizing and understanding
of the dynamics of these processes, as well as provides an opportunity to explain certain current
trends and contradictions that arise between the Member States of the European Union, and to some
extent determine the development of their cooperation in future. Based on the conducted analysis
of the legal nature of European cooperation in the field of defense, a gradual evolution of forms
of cooperation between European states (in the mentioned sphere) from informal political consultations
to the creation of the first international intergovernmental organizations aimed at to becoming
the center of cooperation on a wide range of issues, first of all, in security and defense sphere, is
stated. Emphasis is placed on the transformation of forms of intergovernmental associations, as
for the first time in the history of international law the expediency (including to ensure security
and defense), of the creation of a confederation or federation, which should include European
countries, was justified. It was found that views on the methods of cooperation between European
states in the field of defense has changed; in particular, it was found, that there has been a gradual
displacement of violent means of influencing in favor of mutual voluntary obligations. Attempts to
propose the creation of certain collective security guarantees have been found. It is mentioned, that
there has been an evolution of objects which was covered by the cooperation of European countries,
including the military aspect of international integration.

IlepenymoBu popmyBanHs cniBnpaui eBponeiicbKux Kpain y cepi odoponu

Ilempenxo KOnisn
acnipaum kageopu npasa €eponeticbkoco Coro3y
Hayionanvnuii topuouynuti ynieepcumem imeni HApociasa Myopoeo

Introduction path of integration processes development in

this sphere turned out to be quite complicated.

The relevance of the research topic is Europe’s development shows that security
determined by the need for a systematic and defense can only be ensured by combining
comprehensive  analysis of the factors the efforts and capabilities in the relevant
which caused the emergence and formation field of as many European states as possible.
of international legal mechanisms for cooperation  Transformation of the forms of intergovernmental
between the Member States of the European associations in the mentioned sphere is
Union in the field of defense. The historical of particular scientific interest, as well as
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the acquisition by such cooperation of the features
of international blocs and defense organizations.
The main preconditions and tendencies studied in
the article are the basis for further development
of international legal mechanisms of European
states cooperation in the sphere of defense.

Thus, in view of the above, the purpose
of article is to study the evolution of cooperation
between the EU member states in the field
of defense, which allows not only to identify
its main stages and characteristics, but also to
predict prospects for deepening in the light of new
challenges and threats, which should be identified
by European community in a timely manner, as
well as to create effective legal and institutional
means to counter them.

Statement of the main material

The emergence of cooperation between
European states in the field of defense has
deep roots. There are two approaches that
reflect the main prerequisites for the formation
of cooperation between European countries
in this area: 1) projects aimed at protecting
Europe from external threats. The emergence
of such defense initiatives is associated with
the period of the Middle Ages, which covers
the stage of European history from the
V century to the end of the XV —beginning of the
XVI century; 2) initiatives aimed at preventing
the dangers posed by neighboring European
countries.

Within the framework of the second approach,
the following periods are distinguished:
cooperation of European states on security
and defense in the period between the Congress
of Westphalia in 1648 and the Congress
of Vienna in 1815; cooperation in the period
from the Congress of Vienna in 1815 to the Paris
Peace Conference of 1919-1920; cooperation
from the Paris Peace Conference of 1919-
1920 to the beginning of the Second World War
in 1939.

Given the essence of the issue under
consideration, it is appropriate to provide
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a more detailed analysis of each of the proposed
stages, as well as those key events that have
had a decisive influence on the transformation
of approaches to cooperation between European
states in security and defense sphere.

Talking about the first period connected with
the emergence of initiatives aimed at protecting
European countries from external threats, it
should be noted that the emergence of such
initiatives is associated with the Middle Ages
period, when the formation and strengthening
of the role of Catholicism as a unifying factor
of European civilization and the opposition
of Christian Europe to infidel enemies'. Such
a potential aggressor at the end of the Middle
Ages, as well as in later periods until its collapse
in 1923, was the Ottoman Empire. In addition,
at different stages of historical development,
an external threat to European states were
the Moscow Empire and its successors —
the Russian Empire and the USSR.

From the XIV-XV centuries, numerous
integration projects aimed at guaranteeing
security and defense were developed. Among
them are the initiatives of P. Dubois, King
of Bohemia George of Podébrady, E. Cruce,
Duke de Sully, W. Penn and S. de Saint-Pierre,
which, however, due to lack of political will
of European monarchs could not be implemented
on that time?. Let’s consider the most significant
security and defense initiatives in more detail.

From the XIV-XV centuries the first projects
to unite the states of Europe, as well as their
military resources to ensure peace, began to
take shape. That period includes the appearance
of Pierre Dubois’s treatise “On the Return
of the Holy Land” (1305-1307)*. The project
provided for the formation of a “Christian
republic”, a kind of federation of European
monarchies, which had to be governed by the

! Slkosrok 1.B. IcTopwuHi mepemyMOBH 1 OCHOBHI eraru

€BPOMENCHKOT i1HTerpalii. BicHux Axademii npasosux Hayk
Yrpainu. 2003. Ne 4. C. 82-92. C. 84.

2 Icropis eBpomeiicbkoi iHTerpauii Bim Pumchbkoi imme-
pii no €sponeiicbkoro Coro3y : MoHorpadis / I.B. SIkoBiok,
T.M. Anakina, O.5. Tparutok, T.B. Komapora. Kuis : [IpaBo
Vkpaiuy, 2012. 208 c. C. 16-32.

3 Dubois P. De recuteratione Terrae Sanctae. Paris, 1891.
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All-European Cathedral of Secular and Spiritual
Princes under the rule of French kings. The
main task of this Cathedral he saw was to stop
all wars in Christian Europe®.

According to I.V. Yakovyuk, Dubois’ project
contained elements of the principle of collective
security: since internecine wars between
Catholics were recognized as an indisputable evil,
they should be prohibition by the All-European
Union. Members of the Christian Republic who
will violate this prohibition, could and should be
forced to cease hostilities®.

It is worth noting that for many centuries
(1299-1923) the main external threat to European
states was the Ottoman Empire. In 1464, to
oppose the Ottoman Empire, King of Bohemia Jiri
Podebrad submitted to the European monarchs
a draft Treaty of Union and Confederation
between Bohemia, France and Venice.

The Union was to be established as a certain
legal association, aimed at ensuring the arbitration
of interstate disputes and creating certain
collective security guarantees®. The Union had to
monitor the maintenance of peace not only within
its borders, but also abroad’. In addition, the draft
treaty proposed by the King of Bohemia provided
for concerted action against the aggressors.

We should agree with the opinion
of L.V. Yakoviyk, who states that the proposed
model of peace in Europe can be considered as
one of the first attempts to formulate the principle
of collective security®.

4 Epomelickass WHTErpanus : y4eOHWK / MOX OOII. pei.

O.B. byropunoii. MockBa : [lenosas nurteparypa, 2011.
720 c. C. 29.

5 Ixei HaiOHAJBHOI i perioHanbHOI Oe3eKu Ta ix Bimoopa-
JKCHHSI B €BPONCHCHKHUX IHTETpalliiHUX MPOEKTaX: ICTOpis
Ta cydacHicTh : MoHorpadis / 3a Hayk. pea. A.Il. Terbmana,
I.B. fIxoBroxa. Xapkis : I[Ipaso, 2020. 300 c. C. 9.

¢ Skosiok I.B. IIpaBoBi ocHoBu iHTerparii g0 €C: 3araib-
HOTEOpETUYHHUI aHami3 : MoHorpadis. Xapkis : [Ipaso, 2013.
760 c. C. 29-30.

7 Imel HamioHanbHOi 1 perioHanbHOT Oe3mekd Ta IX
BiIOOpa)KeHHSI B €BPOMEHCHKHUX IHTETpaliiHUX MPOEK-
Tax: ICTOpisl Ta Cy4acHICTh : MOHOTpadis / 3a HAyK. pel.
A.Tl. Terbmana, [.B. flkoBrooka. Xapkis : I[IpaBo, 2020.
300 c. C. 10.

8 Inmei HamioHaNBHOI i perioHaNBHOT Oe3IeKH Ta X BigoOpa-
JKCHHSI B €BPOINCHCHKHUX IHTETpalliiHUX MPOEKTaX: ICTOpis
Ta cydacHicTh : MoHorpadis / 3a Hayk. pea. A.Il. TerbmaHna,
I.B. fIxoBroxa. Xapkis : IIpaso, 2020. 300 c. C. 10.
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One of the first projects aimed at creating
a universal international organization, which had
to become the main tool for resolving conflicts
of an international nature was proposed by
E. Krusse®. Thus, in 1623, E. Krusse published
a treatise “New Kiney, or Political Speech,
which explains the possibilities and means
of establishing general peace and freedom
of trade around the world to Monarchs
and sovereign rulers of our time”'?, in which he
proposed to the Pope and European monarchs to
form an interstate assembly centered in Venice,
which would unite the Christian states of Europe,
including Muscovy, as well as Persia, India,
China, Japan and North Africa''.

International cooperation within
the framework of the created union was to be
based on the following principles: recognition
of the territorial status quo of all members
of the organization; non-interference in
the internal affairs of the Member States;
prohibition of the use of war to settle disputes.
All sovereigns, firstly, had to take an oath
of inviolability of the law passed by a majority
vote, and secondly, to be ready to use weapons
against those who will violate the law'?.

In conditions when European countries,
rejecting religious precautions, began to be guided
solely by national interests, among which the key
positions were the growth of power, expansion
of territory and influence, the interests of some
states began to contradict the goals of others. In
order to ensure peace on the continent, it was
necessary to prevent the domination of some
states over others. Thus the idea of “balance
of power” and “European balance” arose, which

?  TlpaBo €pomneiicbkoro Cor03y: OCHOBH TeOpii : Mapyd-

nuk / T.M. Anakina, T.B. Komaposa, O.4. Tparuiok, .B. Sxo-
BIOK Ta iH. Xapkis, 2019. 360 c. C. 10.

10 Kproce D. Hossrit Kuneit, unn Paccyxmenne o cocrosi-
HHH, TIPEAOCTABIISIOIIEM BO3MOKHOCTH M CPEACTBA ISl yCTa-
HOBJICHHS BCEOOIIEro Mupa M CBOOOIBI TOPTOBIH BO BCEM
mupe. Tpakmamor o eeunom mupe / ox pexa. U.C. Anzpeesa,
A.B. T'ynbira. Cankr-IlerepOypr : Anereiisi, 2003. C. 60—114.
" Sxosrok 1.B. IIpaBoBi ocHOBH iHTerpaii 1o €C: 3araib-
HOTEOpeTUUHUH aHaii3 : MoHorpadis. Xapkis : IIpaso, 2013.
760 c. C. 31-32.

12 TIpaBo €spormeiicbkoro Coro3y: OCHOBH Teopil : Mmiapyd-
nuk / T.M. Anakina, T.B. Komaposa, O.41. Tparstok, [.B. Sko-
BIOK Ta iH. Xapkis, 2019. 360 c. C. 10-11.
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was developed in the projects by a number
of European statesmen.

Thus, the “Great Plan” of the Duke de Sully in
1617 was aimed at establishing European balance,
guaranteeing peace and protecting Europe from
the Turks, Muscovy and Tatars. According to
this plan, a European confederation of fifteen
Christian states was to be created, which would
be approximately equal in territory and resources.
The highest body of the confederation was to
be the General Council of forty experienced
statesmen, elected every three years; its activities
were complemented by six regional councils.
According to its legal status, it was considered
the supreme arbiter of any dispute, its decisions
were binding and final®. In order to give more
weight to the decisions by the Council, it was
provided for a joint armed forces creation.
However, the project of the Duke de Sully failed
to be implemented in practice.

Rethinking the approaches to security provision
took placeintheseventeenth century'. Oneofthefirst
pan-European military conflicts, in which almost
all European states were involved, was the Thirty
Years” War (1618-1648). On October 24, 1648,
after the end of the war and the five-year negotiation
process between the Emperor of the Holy Roman
Empire of the German nation and the imperial estates
within the empire, as well as between the Emperor
and the Empire with the Queen of Sweden
and the King of France the peace was restored'”. The
treaty basis of the Peace of Westphalia in 1648 was
the functionally and substantively interconnected
Osnabriick and Miinster peace treaties. In this unity,
the treaties became the first universal international
legal regulator of relations in Europe.

In the context of our study, we should note
that according to the results of the Congress, it
was fundamental in the Osnabriick and Miinster

13 skosrok I.B. IpaBoBi ocHoBwu iHTerpatii 10 €C: 3aranb-

HOTEOPETUYHHIA aHami3 : MoHorpadis. Xapkis : [Tpaso, 2013.
760 c. C. 32.

4 Baiinin FO.B. Jlira Haiii Ta 1i posb y 3a0e3medeHHi cyBepeHi-
Tety i Oe3neKu JepkaB-wieHiB. /eporcagHe 6YOieHUYmMeo ma mic-
yese camospsadysanns. 2011. Bur. 21. C. 190-199. C. 191.

15 INmutpieB A.l. Bectdanbcskuii mup 1648 poky i cydache
MiKkHaponHe npaso. KuiB : IHcTuTyT nepskaBu 1 mpasa im.
B.M. Kopeuskoro HAH VYkpainu, 2001. 426 c. C. 260.
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treaties the principle of political balance
enshrinement, which fixed the balance of power
formed in Europe. Legal guarantees of political
balance maintaining were to be based on the use
of peaceful means of resolving international
disputes and the possibility of applying collective
sanctions against the offender'®. Taking into
account the abovementioned, it is worth agreeing
with A. Cassese, who noted that the Peace
of Westphalia essentially introduced a system
of collective security, which obliged the parties
to defend its position before all others!”.

The system of interstate relations established
by the Miinster and Osnabriick Treaties lasted
almost unchanged for the next two centuries.

A new impetus to the development of the idea
of European unification, including for security
and defense, was given by the Enlightenment,
from which it finally lost its identity with
Christianity, developing in the direction
of the secular conception.

During this period, ideas related to the develop-
ment of peace projects in Europe, the implemen-
tation of which required the pan-European institu-
tions creation, became widespread. William Penn,
an English politician and public figure, envisioned
the possibility of organizing a European League or
confederation with the participation of Muscovy
and Turkey in order to ensure peace on the conti-
nent. W. Penn set out his views in the work “Expe-
rience of the present and future of the world
in Europe” published in 1693. W. Penn first
expressed the opinion that the united institutions
of the European Union should have certain rights
in relation to European states (if one state does not
obey the joint decision, others have the right to
collectively force it to do so)'®.

A rather detailed analysis of the project
of integration of European states, including in

6 3imsx JL.B. MiKHapOAHO-IIPaBOBI 3acaau BIiiCbKO-
BOTO CITIBPOOITHHITBA YKpaiHH @ AWC. ... KaHI. IOpPHI.
Hayk : 12.00.11 ; HamioHajbHUH FOPUAMYHUN YHIBEPCHUTET
imeHi SIpociaBa Myaporo. Xapkis, 2015. 200 c. C. 19.

7" Cassese A. International Law. Oxford : Oxford University
Press, 2005. 450 p. P. 24.

18 sxosrok 1.B. IIpaBoBi ocHoBH iHTerparii mo €C: 3arans-
HOTEOPETUYHUIT aHaii3 : MoHorpadis. Xapkis : [Ipaso, 2013.
760 c. C. 34-35.
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the security and defense sphere, was published
in 1712 by the French abbot, diplomat
and philosopher Charles de Saint-Pierre in his
treatise “A Project for Setting an Everlasting
Peace in Europe”.

Article 4 of the Treaty stipulates that any
state that has broken the great union or has
begun preparations for war must be isolated
and persecuted as an enemy until it obeys
the decisions of the council and reimburses losses
and expenses. It is also planned a single army
oftheunion creation aimed at combating violators.
But they failed to implement such a plan in reality
during the first half of the XVIII century'.

The period of the end of the XVIII — the first
quarter of the XIX century was associated with
imbalances in international relations and growing
external conflicts. The French Empire, especially
during the reign of Napoleon Bonaparte, sought to
conquer European space and to destroy a number
of states. The existence of such a common threat
to many countries has prompted the conclusion
of international agreements on the consolidation
and uniting of military capabilities in order
to increase defense capabilities and to ensure
the effectiveness of the struggle. Achieving of this
goal became possible only after the victory over
Napoleon’s troops and thanks to the Congress
of Vienna in 1814—1815%.

On May 28 (June 9), 1815, the fundamental
document of the Congress was adopted —
the Main Act, which became the legal basis for
the territorial division of Europe. From now
on, the borders between European states were
defined by law. The use of law as a mechanism
for resolving disputes over territorial
possessions testified to the need for states to
address the most important issues in the field
of regulatory regulation of the agreed position?'.

19 Espona: npoGJeMbl MHTErpali U PasBUTHs : B 2 T. /

o pea. O.A. Kono6osa. Hwkuuit Hosropox : ATTIN um.
A.IL Taiimapa, 2008. T. 1. 356 c. C. 42-43.

2 Anonmmua H.-THO. TomoBHumii axt BigeHCHKOrO KOHTpecy
1815 poky sik 0CHOBa MIKHAPOHOTO MpaBonopsaKy XIX —noyarky
XX cromirrst : MoHorpadis. Oneca : denike, 2011. 192 ¢. C. 13.

21 Anommua H.-THO. TonmoBHmii akt BimeHCHKOrO KOHTpECY
1815 poKy sik OCHOBA MIKHAPOIHOTO MPABONOPsiIKY XX — nouarky
XX cromirrs : MoHorpadis. Oneca : @enike, 2011. 192 ¢. C. 87.
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The significance of the Congress of Vienna is
difficult to overestimate, as the latter was the first
to develop a system for the peaceful settlement
of international relations.

At the turn of the XIX-XX centuries. a new
system of interstate relations has developed
in the world, characterized by the escalation
of contradictions and conflicts of interest
between the leading countries in the economic,
political, military and territorial spheres. It led
to the formation of numerous military-political
alliances of the world’s leading states (Austro-
German Union, the Triple Alliance, the Union
of France and Russia, the Entente) to protect
and establish world domination®2.

At the beginning of the XX century
relations between the military-political blocs
ofthe world’s leading powers —the Triple Alliance
and the Entente — have become dangerously tense
and caused worrying. Being essentially collective
security organizations, both blocs pursued
aggressive goals and sought world domination,
which led to an aggravation of the political
situation and the inevitable conflict of interests.
Thus, the First World War became inevitable,
the formal reason for which was the assassination
by Serbian nationalists of the heir to the Austro-
Hungarian throne Franz Ferdinand and his wife
in June 1914%.

In order to effectively oppose the aggressors
in their efforts to impose their hegemony
and to strengthen the anti-German coalition on
August 23 (September 5) 1914, Russia, Britain
and France signed the Declaration of Non-
Adoption of Separation Peace, according to
which the Entente became a formal military
alliance. Later, with the entry into the war of Italy
and Japan joining the Entente in November
1915, a similar declaration was signed with
the participation of Great Britain, Russia, France,

2 3Bimsk JL.B. MDKHApOIHO-IPABOBI 3acaiu  BICHKO-

BOTO CIIBpPOOITHUITBA YKpaiHW : JHC. ... KaHA. FOPHI.
Hayk : 12.00.11 ; HamioHanbHUI IOpUAMYHUMA yHIBEpCHUTET
imeHi SIpociaBa Myaporo. Xapkis, 2015. 200 c. C. 23.

3 Bipgk  JI.B. MibKHapogHO-TIPABOBI 3acaad  BifCHKO-
BOTO CIIBpPOOITHUITBA YKpaiHW : JHUC. ... KaHA. FOPHI.
Hayk : 12.00.11 ; HamioHanbHUH IOpUAMYHUMA yHIBEpCHUTET
imeHi SIpociaBa Myaporo. Xapkis, 2015. 200 c. C. 23.
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Italy and Japan®*. It should be noted that, unlike
the Triple Alliance, which was a military bloc
before the First World War, the Entente acquired
such a status only in 1914.

The content of the mentioned acts shows
that the great states perceived themselves as
an alliance in struggling violators of the common
peace and showed a strong intention to work
together and taking into account common
interests to oppose the aggressive foreign
policy of the Triple Alliance states — Germany,
Austria-Hungary and Italy, which was aimed
at revising the political and territorial order
established by the Congress of Vienna in 1814—
1815 and developed during the XIX century?.

Taking into account the devastating effects
of the First World War, an important task for
the international community was to prevent
a recurrence of war. Therefore, the next historical
stage inthe development ofthe idea of cooperation
between European states in the field of security
and defense was the awareness that the peace
guarantying requires the development of a new
form of regulation of interstate relations on
a fundamentally new basis.

In view of the abovementioned, on January 10,
1920, the League of Nations was founded —the first
international intergovernmental organization
designed to become a center of cooperation
between states on a wide range of issues,
especially in the field of security and defense.

The League of Nations was a milestone
in the history of international organizations
as an attempt to restore international legal
order on the basis of a universal membership
formal institution. The international legal
order under the Charter of the League
of Nations in 1919 became the historical
successor of the international legal order under
the Peace of Westphalia in 1648 and the Main
Act of the Congress of Vienna in 1815, which

2 Mammuio B.K. Tlepsas mupoBasi BoiiHa, 1914-1919.
@axrel. Jlokymentsl. Mocksa : OJIMA-ITPECC, 2003. 480 c.
C. 253-254.

% Komicuivenko K.C. Jlira Hamiii y po3BHTKY MiXKHapO/I-
Horo npasa : MoHorpadis. Oneca : @enixke, 2011. 235 ¢. C. 9.
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formalized the system of international relations
after large-scale wars®.

The Charter of the League of Nations
establishes a number of international legal
mechanisms to maintain international peace
and security, among which in the context
of the study should be highlighted the obligation
of members of the League of Nations to respect
and protect from any external intrusion territorial
integrity and political independence of each other
(Article 10). Ifamember of the League of Nations
uses war, it is considered to have committed
an act of war against all members of the League
(Article 16). In addition to economic and financial
sanctions, the Charter provides for the joint
application by members of the League of Nations
of a mechanism of military collective action
against a country that has not complied with
the requirements of the Charter of the League
concerning the peaceful coexistence of states.
From the abovementioned we can conclude that
the legal nature of the League of Nations had
the character of the organization of collective
defense, which was a novelty in the history
of international relations. It should be noted that
such sanctions were to be applied by the troops
of the member states of the League of Nations,
as the mentioned international intergovernmental
organization did not have its own armed groups.

However, the Charter of the League did
not fully prohibit war as a means of resolving
international disputes, but only indicated the need
to first apply the procedure for interstate disputes
peaceful resolving. And although the League
of Nations failed to prevent the outbreak
of World War II, it was the first collective
security organization in the history of interstate
relations. The principles enshrined in its Charter
have formed a solid basis for the development
of cooperation between European states in
the field of security and defense.

Taking into account that the Charter
of'the League of Nations did not contain a complete

26 murpies A.l. Becrdanscpkuii Mup 1648 poky i cyuacue
MikHaponHe npaBo. KuiB : [HcTuTyT nepskaBu 1 mpasa iM.
B.M. Kopeuskoro HAH Vpainu, 2001. 426 c. C. 377-378.

63



Petrenko Yulia

prohibition of war, and the main emphasis
remained on the mandatory peaceful settlement
of international disputes, it caused the emergence
of relevant international legal initiatives, including
at the universal level — to prohibit aggressive war
in the Treaty of Paris on the renunciation of war as
ameans of national policy on August 27, 1928 (the
so-called Kellogg- Brian Pact)?’.

In our point of view, the Kellogg- Brian
Pact was more progressive than the Charter
of the League of Nations, as it contained
an unconditional legal prohibition of war as
a means of settling international disputes.
However, the norms of the Paris Pact were not
supported by an effective system of sanctions in
case of violation of the established prohibitions,
and therefore its provisions remained declarative.

Taking into account the subject of our study,
the conception of the pan-European union,
the organizational association of supporters
of which took place in the 20s of the twentieth
century, also attracts attention. In 1923,
under the leadership of the Austrian Richard
Nikolaus Eijiro, Count of Coudenhove-Kalergi,
the Pan-European Union was established, the first
congress of which in 1924 approved a program
document — “Pan-European Manifesto”®, which
provided for the creation of Western European
political, economic and a military alliance.

The democracies of continental Europe were
to unite into a single organization — Pan-Europe,
which was aimed at eliminating the danger
of intra-European war, to prevent external threats
to Europe’s peace and security, and to overcome
economic decline. Count of Coudenhove-
Kalergi noted that the construction of Pan-
Europe was to ensure the conclusion of legally
binding agreements between all European states,
which would provide for the peaceful settlement
of international disputes, the inviolability
of borders, and the formation of a defense alliance
to protect the eastern border.

2 JloroBop 00 OTKa3e OT BOMHEI B KaueCTBE OPYAUs

HaIMOHAJILHOH noauThku ot 27 aBrycra 1928 r. URL: https://
zakon.rada.gov.ua/laws/show/995 647#Text.

2 Kopouancbka A.O. Ilan’eBpomneiicbkuii npoekt P. Kyuen-
xoBe-Kanepri y 1920-1930-ti pp.: aHami3 OCHOBHHX IOJIO-
*eHb. Haykosi npayi icmopuuno2o ¢axynememy 3anopizekozo
Hayionanvrozo yuieepcumenty. 2014. Bum. 38. C. 299-302.
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In the thirties of XX century Count of Couden-
hove-Kalergi has launched new initiatives, as well
as the introduction of a common foreign and secu-
rity policy. However, his project was never trans-
ferred from the stage of theoretical development to
the stage of practical implementation, as the gov-
ernments of European states were not ready to
limit state sovereignty in favor of the federation
to be formed.

Conclusions

Based on the abovementioned, the following
conclusions should be made. The study
reflects the evolution of forms of cooperation
between European states in the field of security
and defense from informal political consultations
to the creation of the first international
intergovernmental organizations designed
to become a center of cooperation on a wide
range of issues, especially security and defense
ones. It is important to note the transformation
of the forms of intergovernmental unions, as for
the first time in the history of international law
the expediency (including to ensure security
and defense) of the creation of a confederation
or federation, which should include European
countries, was justified. It should also be added
that views on the methods of cooperation between
European states in the field of defense have
changed — there has been a gradual displacement
of violent means of influencing in favor of mutual
obligations of a voluntary nature. Another
evidence of the importance of the theoretical work
of the abovementioned thinkers is the attempt to
propose the creation of certain collective security
guarantees, which, of course, were well ahead
of its time. There has also been an evolution
of the objects covered by European cooperation,
including the military aspect of international
integration.

There is no doubt that clarifying the precondi-
tions for the emergence and formation of coopera-
tion between European states in the field of defense
allows for a deeper understanding and realizing
of these processes.
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The Constitution of Ukraine, as the Basic Law in the modern Ukrainian state, determines
the principles of organization and exercise of state power, defines the range of powers of public
authorities, the means of their mutual control. Due to the fact that the rule-making activity of public
authorities is an important element and means of organizing and exercising public power, it is also
subject to constitutional regulation on the basis of important constitutional principles.

At the same time, the Constitution of Ukraine sets only key requirements for rule-making activities
of public authorities and their officials, primarily in relation to the parliament — the Verkhovna Rada
of Ukraine, much less determines the requirements for rule-making activities by the President
of Ukraine and executive bodies. To date, the procedure for regulating the rule-making activities
of the Verkhovna Rada of Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine,
central executive bodies, and local state administrations, including legislative regulation where
required by the Constitution, has not been properly implemented. Moreover, a number of such issues
are regulated in bylaws (in particular, the issue of publication of regulations, preparation, adoption,
state registration of acts of central executive bodies). As the analysis of this array of normative legal acts
shows, they are not based on a single legislative basis, they are an example of palliative, extraordinary
and forced temporary regulation in the absence of a proper legislative basis for normative activity in
accordance with the Constitution of Ukraine.

The above indicates the need for urgent regulation by law of general issues of rule-making activities
of public authorities, many of which still remain outside the scope of legislative regulation, namely
the hierarchy and legal force of regulations of public authorities, the implementation and principles
of rule-making activities, space, time and number of persons, rules of rule-making technique, the order
of state registration of normative acts, the order of publication and entry into force of normative acts
of state authorities.

KoncTuTyniiiHi 0CHOBH pery/JilOBaHHSI HOPMOTBOPYOI TiAJILHOCTI
OprasiB Jep:KaBHOI BJIaJA4 B YKpaiHi

Ilozopenosa 30a Onexcanopiena

KaHouoam 1opuouyHUX HayxK, OOyeHm,

doyenm Kagheopu meopii ma icmopii depocasu i npasa
Yorczcopoocvkozo nayionanvrnoeo ynisepcumemy, Ykpaina

Beryn

Koncrurynis VYkpainn sk OcHOBHHWI 3akoH
y CydacHIM yKpalHCBKill JiepkaBi, Tak camo SIK
1 B IHIMMX CYyYaCHUX IUBUII30BAaHUX KOHCTUTYIIIH-
HUX JIep’KaBax, BU3HAUa€ MPU3HAYECHHs 1 TOJIOBHI
(yHKIIT KOHCTUTYLIIHOI JepKaBy, 3acaan opra-
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Hi3awii 1 3a1ficHeHHs iep>kaBHOT Biaau. Yepes 1o
postb KOHCTHTYIIiSI YTBOPIOE TIPABOBY OCHOBY ISt
3IIHCHEHHS BJIaJHUX TIOBHOBA)KEHb HAPOJIOM, JIep-
’KaBOIO Ta ii OpraHaMu Ta eJIeMEeHTaMHU O TUIHOT
cucteMH. KOHCTUTYIISI yCTaHOBIIOE 1 PETYIIOE
JUSUTBHICTh YCIX OCHOBHMX 1HCTUTYTIB ITyOIIYHOT
BJIQJIM, KOHCTUTYIIIMHOTO KOHTPOMIO 1 KOHCTHTY-
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IIMHOI BiAMOBIZAILHOCTI, & TAKOK BH3HAYAE KOJIO
BJIA/IHIX ITOBHOBKEHB OPTaHiB JAEPXKaBHOI BIIAIH,
3aco0u iX B3a€EMHOTO KOHTPOJTIO.

TonoBHrMH  3100yTKaMH  €BPOIIEHCHKOT TEO-
pii KOHCTUTYLIOHATI3MY, SKI CTaju Oa30BUMHU
npunimnamu 1 Koncturymii Ykpainu, npuiiHATIIH
y 1996 potii, € KOHCTUTYLIIIHE 3aKPIIICHHS 3iiiC-
HEHHsI JIep)KaBHOI BIIaJy Ha OCHOBI IPUHIIUITY
TIOZILTY BN/ 13 BKEJISIMUA CTPUMYBAHHS 1 IPOTHU-
Bar MK OKpEMHMHU TUJIKaMH BJIaJ1 3 METOIO HEJo-
mymieHHs1 i y3ypramii OKpeMOr0 TIUIKOIO BIIajIH,
a TaKoXK 3aKpIIUTIOE IIHHOCTI, BU3HAHI CHUILHOIO
€BPOIIEMCHKOI0  CHAIIIMHOI  CBpOIEICHKOIO
Coro3y, a came: JIFOJICBKY T1IHICTh, CBOOOY, IEMO-
KpaTito, PiBHICTb, BEPXOBEHCTBO MpaBa 1 IIaHy JI0
npaB joquHn'. He3Bakaroun Ha Te, 10 MUTAHHS
HOPMOTBOPYOI JISUIBHOCTI OpTraHiB JAepKaBHOI
BJIa]TU CTAJIO PEIMETOM 0araThboX HayKOBHX JIOCIi-
JDKEHB?, peaizaiisi KOHCTHTYLIHHHX IOJOXKEHb
y peajbHIA MPaKTUIll 3TIMCHEHHS HOPMOTBOPYOT
JUSTBHOCTI OpPraHiB JIEPXKaBHOI BIAIU CBITYUTH
PO YMCIICHHI HE/IOJIKH, a TOMY TIOTpedye Jomar-
KOBOTO OCMHCJICHHS 3MICTY KOHCTHTYLIIHHHX TpHU-
MUCIB 1 CEPHO3HOTO YIOCKOHAJICHHSI 3aKOHOIaBYO1
OCHOBM HOPMOTBOPYOi JIISUTBHOCTI OpraHiB Jep-
’KaBHOI BJIa/iv. 3 ONVISTy Ha BUKJIAJICHE, OCHOBHOKO
METOI CTATTI € aHaji3 KOHCTUTYLIHHMX TOJO-
JKCHb, SIKI PETYJIOIOTh NMUTAHHA 3IIHCHEHHS HOP-
MOTBOPUOI JISUTBHOCTI OpraHiB JAEp»aBHOI BIIAJIH,
1 po3po0Ka MPOMO3HITIH 3 YIOCKOHAJICHHS 3aKOHO-
JIaBYO1 OCHOBH L1i€] JISTIGHOCTI.

Bukiiax ocHOBHOrO Marepiainy

UYepes Te, 1110 HOPMOTBOPYA JIiSUIbHICTH Opra-
HIB JIepKaBHOI BN € BaKIMBUM €JIEMEHTOM

' Koncrutyuist st €pponu. KorcruTyuiitHi akti €Bpo-

neiicekoro Corozy / ITep. I. 3aBopitns, T. Kauka ; 3a 3ar. pen.
I'. pysenka. KniB : BunmaBanua opranizauist «tOctuHiamy,
2008. 520 c. C. 30.

2 Kocond B.M. VnockoHasieHHs HOPMAaTHBHO-IPABOBHX
aKTiB YKpalHW: TEXHIKO-TEXHOJIOTTYHI acleKTH : MOHOTrpadis.
JIpBiB : JIBBIBCHKHMI HAliOHAIBHUI yHIBEpCcUTET iMeHi [BaHa
®panka, 2015. 568 c.; Pumentox A.M. 3akoHOTBOPYICTh B YKpa-
1Hi : HaB4anpHUI ociOHKK. KuiB : [HcTuTyT 3aK0HODaBCTBA Bep-
xoBHOI Paytt Ykpainu, 2015. 334 c.; TeopeTHko-11paBoBi OCHOBU
BBEJICHHSI 3aKOHY B Jit0 : MoHorpadis. Kuis : TlapmameHTcbke
BuiaBHUITBO, 2013. 479 c.; boragosa O.B. TeopeTnko-npaBoBi
3aca/ii Ta MPAKTHUKA 3aKOHOTBOPEHHS : aBTOped. IHC. ... A-pa
topun. Hayk : 12.00.01. Kuis, 2013. 39 c.
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1 3aco0oM opranizamii i 371iiCHEHHs Aep>KaBHOI
BJIaJM, BOHA TAaKOX IMJJISATAE KOHCTHUTYIIHHOMY
PETyIIOBaHHIO HA OCHOBI Ba)JIMBUX KOHCTHUTY-
IHHUX TTPUHITUTIIB.

Konctutynist YkpaiHu BCTaHOBIIOE JIMILE
KIIOY08I 8UMO2U 00 HOPMOMBOPUOL OislIbHOCMI
Op2aHis 0epiicasHoi 81aou ma ix nocadosux ocio,
HacamIiepes WoAo0 napiamenmy — Bepxoenoi
Paou Yrpainu.

[llono BepxoBuoi Pamu, 10 KoHCTHTYIIIS,
30KpeMa, BHU3HA4Ya€ MOPSAOK poboTu Bepxos-
Hoi Pamm 1 mpoBeneHHs 11 3acijiaHb, Ha SKUX
npuiimMarotbes pimenss (crarti 83 1 84), Bcra-
HOBITIOE KomImeTeH 110 BepxoBHoi Panu Ha mipu-
HHATTS 3aKoHIB (TMyHKT 3 yactunu | crtarti 84),
BH3Havyae Pernament BepxoBHoi Panu sik akT, 1o
yHOpMOBYe mopsii 3 Koncruryuietro nmopsmok ii
pob6otu (myHkT 12 yactunm 1 crarti 84), BcTa-
HOBItO€ KomrieTeHI(ito [oioBu BepxoBHoi Paau
Ha mianucaHHs akTiB BepxoBHoi Pamm (myHKT
3 yactunM 2 cTatTi 88), BU3HAUAE TIOPSIOK 3iHiC-
HEHHS 3aKOHOIIPOEKTHOT POOOTH LUISIXOM CTBO-
peHHsl KomiTeTiB (cTarts 89), BU3HA4Yae HEOO-
XIJTHYy KUTBKICTh TOJOCIB ISl IPUHHATTS aKTiB
Bepxosnoi Panu (crarrsa 91), Bu3Hauae cyo’ex-
TiB MpaBa 3aKOHOAABYOI 1HIIIaTUBH Y BepxoBHiit
Pani Ykpainu (crarts 93), BCTaHOBIIOE MOPSIOK
MIMACAaHHS 3aKOHIB YKpaiHW, 3acTOCYBaHHS
010 Hux Bero [Ipe3unenrom Ykpainu, mopsaok
iX MOBTOPHOTO PO3MIALY, O(IIIHHOTO ONPHUITFON-
HEHHS Ta HAOpaHHSA YMHHOCTI (cTarTs 94).

KoHcTHUTyLIiHE pETYTIOBaHHSI HOPMOMEOp-
yux nogHogadicenv Ilpesudenma Yrkpainu Bu3Ha-
yaeTbcsl yactuHOO 3 crarti 106 Koncrutymii
VYkpainu, 3rigHo 3 skoro «lIpesuneHt Ykpainu
Ha OCHOBI Ta Ha BUKOHaHHs KoHcTHTyIIii 1 3aK0-
HiB YKpaiHU BHJIA€ YKa3U 1 pO3NOPSIKECHHS, SIKi
€ O0OB’SI3KOBUMH 70 BUKOHAHHS Ha TEPUTOPIi
Ykpainu».

KoHCcTUTY11iHI HOPMH, III0 CTOCYIOTHCSI HOP-
MoTBOpuoi nisibHOCTI Ilpesuaenra VYkpainwm,
MOXKHa Oysi0 0 moauMTH Ha Kinbka Onokis. Lle
HacamIiepe]] HOpMHU, IO CTOCYIOThCSI BIACHUX
HOPMOTBOpYMX  NOBHOBaxkeHb  [Ipesuaenta.
3okpema, KoHCTUTYIIiS BCTaHOBIIOE MPOLIEAYPY
KOHTpacurHailii aktiB [Ipe3uaenTa, 3r11HO 3 SIKOIO
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aktu llpe3mmenra, BuIaHi B MeKax MOBHOBa-
JKEHbB, TIepe10aueHUX MyHKTaMu S (TpU3HAYCHHS
Ta 3BUIBHEHHS IVIaB AUIUIOMATUYHUX TPEICTaB-
HUIITB B 1HIIMX JIEP)KaBax Ta IPH MDKHAPOTHUX
opranizanisx), 18 (ogomroe Pany HamionansHoi
Oesreku 1 00oponn), 21 (mpuiiMae y pasi HE0O-
X1IHOCTI PillICHHS NPO BBEACHHSA B YKpaiHi a0o
B OKPEMHX i1 MICIIEBOCTSX HAJ3BUYAMHOTO CTAHY,
a TaKoX OroJIOILIYy€ Y pa3i HeoOX1THOCTI OKpeMmi
MICLIEBOCTI 30HAMHU HAJ3BMYANHHOI €KOJIOI14HOT
cutyanii) crarti 106, CKpIIIOIOTh TiAMHCAMH
[Ipem’ep-minicTp YKpaiHu 1 MiHICTp, BIIIOBI-
IaJIbHUM 32 KO0 BUKOHAHHSL.

[HmmMit 610K KOHCTUTYIIMHUX HOPM CTOCY-
€THCS IOBHOBAXKEHb Y c(hepi 3aKOHOAABYOT A1sIITb-
Hocti BepxoBHoi Paau, a came rmpaBa 3akoHOIaB-
yoi ininiatuBu llpesunenra (crarrs 93), mpasa
[Ipe3nnenta Ha 3aCTOCYBaHHS BETO LIOJO 3aKO-
HiB, npuiiHaTHX BepxoBHoto Pasoro, mpasa mij-
TIHACY 3aKOHY Ta HOTro O(iIliiHOTO ONPUITIOMHEHHS
(crarts 94). lllono ykasiB [Ipe3unenta — 1e npo-
neaypa koHTpacursamii (dactuna 4 crarti 106)
110710 HopMaTUBHUX akTiB Kabinety MinicTpiB —
BHMOTa iX peecTpallii B OPSJIKY, Iepen0aueHoMy
3aKoHOM (dactuHa 2 ctarti 117).

[ToBHoBaxkenHns Ilpesunmenta y cdepi BUKO-
HABYOI BJIaJIU CTOCYIOTHCS MOPSIAKY IPU3HAYCHHS
[Ipem’ep-minicTpa (BHOCUTB 10 BepxoBHoi Paau
KaHauaarypu Ha mocany Ilpem’ep-minictpa —
cT. 114), npu3HauYeHHS TOJIB MICIIEBUX JEPKaB-
Hux aamiictpamiit (ct. 118). V cdepi npaso-
cynns Ilpesunent npusHayae cyaJiiB Ha MOCaaAU
(ct. 128), mpu3Hauae ABOX WieHIB Bumioi paau
npaBocyas (ct. 131), mpu3Hayae Ta 3BUIBHSE 32
3ronoro0 BepxosHoi Panu I'enepanbHOro mpoky-
popa (ct. 131-1), a Takoxk pU3HAYAE MIICTh CYII-
niB Koncrutyuiinoro Cyny (ct. 148).

KoHcTuTy11ist 3HaYHO MEHIIIOK MipOIO, HIXK I1€
yperynboBaHo 1moa0 BepxoBHoi Paau, BuzHauae
nops0ok 30ilichenus disinoHocmi [Ipezudenmonm,
Y MOMY YUCi ti HOpMomeop4oi disibHocmi. SIKIIo
YacTHHY MNUTaHb NOPSAKY pobotu BepxoBHoi
Pagu Konctutyuiss yHOpMOBYe Oe3m0OcepeHbO,
a HEeBPETYJbOBaHI MUTAHHS BIIHOCUTD JI0 3aKOHY
(3aKOHOM BHM3HAYAETHCS OpraHi3allis 1 MOPsI0K
nisimeHOCTI BepxoBHoi Pamu Ykpainm — myHKT
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21 crarti 92 Koncrutyuii) un Pernamenty Bep-
xoBHOI Pagu (wactuna 5 crarti 83), TO mUTaHHS
HOPS/IKY, IPOLeypH MiAroTOBKH akTiB IIpesu-
JIEHTa MPAKTUYHO 3aJUIIUIIUCS 32 MEKaMU KOH-
CTUTYLIHHOTO PETYIIOBAHHS.

Konctutymist VYkpaiHu  peryiatoe  Takox
OKpeMi NHTaHHS 3H1MCHEHHS HOPMOTBOPYUX
noBHOBaxeHb Kabinemy Minicmpise Ykpainu
ma YyewmpanbHux i MiCYesux op2amié 6UKOHAE-
yoi' enaodu 6 KOHmeKkcmi opeauizayii, NOBHOB8A-
JHceHb I NOpsAOKY iX OIIbHOCMI, a MUM CaMum
i HOpmomeopuux 3okpema,
y wactuni 3 crarri 113 Koncturynii Ykpainu
3aKpIIUICHO TIOJIOKEHHsST mpo Te, mo Kabiner
MiHicTpiB y CBOil AiIBHOCTI KepyeTbcs KoH-
CTUTYLIEIO Ta 3aKOHAaMU YKpaiHH, a TaKoX yKa-
3amu [IpesunenTa Ykpainu ta nocranoBamu Bep-
xoBHOI Panu Ykpainu, npuidHATUMH B1JIOBITHO
no Koncrutynii Ykpainu Ta 3akoHiB YKpaiHu.
A BiamosigHo 1o yactuau 2 crarri 117 Koncru-
tyuii KaGiner MiHicTpiB y MeXax CBO€i KoMIIe-
TEHIII1 BUJIA€ TTOCTAHOBU 1 PO3MOPSKEHHS, K1
€ OOOB’SI3KOBUMH JI0 BUKOHaHHA. HopmaTtus-
HO-mipaBoB1 akTH KabGinety MiHicTpiB, MiHic-
TEpCTB Ta IHIIMX IEHTPAJIbHUX OPraHiB BUKO-
HABYOI BJIAJU MJIATAIOTh PEECTPAIIil B TIOPSIKY,
BCTAHOBJICHOMY 3aKOHOM.

oo Hopmomeopuux nosHosadxicenb Mic-
yesux 0epoicasHux aoMminicmpayii ma opea-
Hi8 Micyeso2o camospsady8anHs ma ix nocaoo-
eux ocio, To B Konctutyii YkpaiHu MiCTUTBCS
BHMOTa BIJIMOBIIHOCTI PIllIEHb TOJIB MIiCIIEBUX
JIEp>KaBHUX aJMIHICTpalliii, opraHiB Micle-
BOro camoBpsiayBaHHsi KoHcTuTyuii Ta 3akoHaM
VYKkpaiHu, iHIIMM aKTaM 3aKOHOJABCTBA YKpaiHU
(uactuna § crarrti 118, yactuna 2 crarti 144).

Sk me BUTIKae 3 aHami3y KOHCTUTYLIMHUX
HopM, KoHctutTyuiss 3anuiiae mo3a yBaroro
YHMAJIO BOKIMBUX MTUTaHb HOPMOTBOPUOT MTisITb-
HOCTI OpraHiB Jiep>kaBHOI Biaau. Ik Mu 6aunumo,
OCOOJMBICTIO KOHCTHTYLIHHOTO PperyJtOBaHHS
opraHizaiii 1 IIsJIBHOCTI OpraHiB Jep>KaBHOL
BIaJ¥ 1 HOPMATUBHO-IPABOBOI peraMeHTallii
iX HOPMOTBOPYOI AISUTBHOCTI € T€, [0 TaKa per-
JIAMEHTAL(ls] Ma€ 3a1HCHIOBATHCS HE TLIBKHA Ha
ocHoBl KoHcTuTymii, 1mo BHWIUIMBAa€E SIK 13 Bep-

NOBHOBAJNCEHDb.

67



Pogorelova Zoya

xoBeHcTBa KoHctutyuii sik OCHOBHOrO 3aKkoHY
B CyyacHIM YKpaiHCBKIM JepkaBi, ajne W Ha
OCHOBI 3aKOHY, III0 BUILJIUBA€E 13 BU3HAHHS BaX-
JMBOCTI 3aKOHY Y JIEpXKaBi SIK aKTa BUIIOTO TIPE/I-
CTaBHUIILKOTO OpPTraHy — MapIaMeHTy.

Tomy 3rigHO 3 yXe 3rajaHuM HPUHLIUIIOM
MOJIUTY BJIaIU, 3aKpiruieHuM y ctarTi 6 Koncrurty-
11i{, OpraHu 3aKOHO/IAaBYO1, BUKOHABYOI 1 CY/I0BOT
BJIQ/IM 3{ICHIOIOTH CBOT TIOBHOBAKEHHS Y MEXKaX,
BCcTaHOBJIEHUX KOHCTUTYIIEIO, 1 BIAMOBIIHO 110
3aKkoHIB Ykpainu. [IpuHumn noaigy Biajau KOH-
KpeTu3yeThes y ctarti 6, crarti 19 Koncrurymii
VYkpainu: «Opranu nep:kaBHOI BIaJu Ta OpraHu
MICIICBOTO CaMOBPSAYBaHHS, iX MOCA0BI 0COON
3000B’A3aH] OIATH JWIIE Ha MiACTaBl, B MEXax
MMOBHOBAXXEHB Ta y CIOCi0, 110 nependaydeHi Kon-
CTUTYLII€I0 Ta 3aKoHaMu YKpainmy». OcobiauBa
POJIb 3aKOHY y MPABOBIA CUCTEMI JIepKaBU IPyH-
TYETHCS Ha IHIIOMY 0230BOMY KOHCTHTYLIHHOMY
NPUHIMINT — TIPUHIMII BEPXOBEHCTBA IIpaBa,
KM 3aKpimienuii y crarti 8§ Koncturyunii Yipa-
iHM. BepXOBEHCTBO UM MaHyBaHHS MpaBa BiJo-
Opakae MPUHAIEKHICTD BIAIM HApOIY, 3aKpim-
neny y crarti 5 Koncrutymii, mo aenerye cBoi
IIpaBa IIISIXOM BHOOPIB CBOIX MPEICTaBHUKIB J10
MapJIaMeHTy 3I1MCHIOBATH BiJ MOTO 1IMEHI 3aKO-
HOJABYY BTy, YXBATIOIOYH 3aKOHH, B TOMY
yuci npuitmMatu camy Konctutymito Ykpainu
1 BHOCUTH JI0 Hei 3MiHH.

VY crarri 8 KoHcTuTymii BHKIaJE€HI TaKOX
OKpeMi eJIeMEHTH NPUHILHUIY BEPXOBEHCTBA
IpaBa, a camMe BU3HAHHSA HAWBUILOI IOPUANY-
HO1 cunmu KoHCTUTYIIT, BIAMOBIIHICTE 18 ycCiX
3aKOHIB Ta 1HIIUX HOPMAaTHBHO-IIPABOBUX aKTIB,
BU3HaHHA HOpM KoHctuTyuii HopMamu mpsMoi
Iii, rapaHTyBaHHs CyJIOBOTO 3aXHCTy BCIX IIpaB
1 cBOOOA JIIOAMHHU 1 TpoMaJsiHUHA Oe3nocepen-
HbO Ha mifactaBl Konctutymii. OgHak 1M He
BUYEPITYETHCSI 3MICT TMPHUHIIMITY BEPXOBEHCTBA
npaBa. BiH KOHKpETH3Y€ThCS Y IHIIMX CTar-
X KoHcrutyuii. 30kpema, MpUHLMIT 3aKOHHO-
CTi, IO BiOOpa)kae MPIOPUTETHICTh, BHIIICTh
3aKOHY y CHCTEMi HOPMAaTHBHO-IIPABOBUX aKTiB
Jiep’KaBu, O3Ha4ae€, 110 camMe TOMY 3aKOHOM
MaloTh MMOBHO 1 TOYHO PEryJIOBAaTUCh HAWOLIbIIT
BOXJIMBI TUTAHHS CYCHUIBHOTO 1 JI€PKaBHOTO
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KHUTTS, 30KpeMa, IIpaBa 1 rapaHTii IpaB JIOAUHH,
MATAaHHS TPOMASHCTBA, OpraHi3ailis 1 Mporec
371MCHEHHS JIep’KaBHOI BJIagd, TEpUTOpPialib-
HUW YCTpIW, MHUTAHHS BCIX BH/IIB FOPUIUIHOL
BIJIMOBIAaNLHOCTI 1 cymoumHcTBa. Cepen Komia
IUX NUTaHb TaKOX 1 HUTaHHS HOPMOTBOPYOL
TisSUTPHOCTI OpraHiB JAep)kaBHOI Biaaw. [IpuH-
M 3aKOHHOCTI TIOBHOKO MIPOIO CTOCYETHCS
1 HOPMOTBOpUYMX TOBHOBAa)KEHb OpraHiB Jep-
’KaBHOI By Ta IX IOCAJOBUX 0CIO: OCKUIBKHA
HOPMOTBOpYA JISUTHHICT € OJHIEI0 3 TOJIOBHUX
(GYHKIIA CydacHOiI KOHCTHTYIIHHOI JepIKaBH,
To ii perymoBanHto y Koncruryuii Ykpainu, six
1y KOHCTUTYIISIX 1HITUX Cy4aCHUX KpaiH, BIJBO-
JTUTHCS 0COONIMBE Miclie, 10 ii 3A1iICHeHHS BHUCY-
BaIOTHCS 0COOJIMBI BUMOTH.

Crarts 92 Koucturynii YkpaiHu Bu3Hauae
KOJIO MUTaHb JEP>KaBHOTO 1 CYCHIJIBHOTO KHUTTS,
K1 PETYJIIOI0THCS BUKIIIOUHO 3aKOHAMU YKpaiHU.
Crni miaAKpecauTH, 0 el TOCUTh OOITUPHUI
nepenik He € 3akputuM. BepxoBHa Paga moxe
3MIACHUTH TaK 3BaHy TreHepari3allilo HOpMaTHB-
HOTO pEryjroBaHHA Y (OpMi 3aKOHY Oyab-sSKHUX
CyCHUIBHUX BIJTHOCHH, KOJIM TakKa TreHepasi3a-
miss OyJie BU3HAHA HEOOXIJHOIO, 32 YMOBH, IO
perymoBaHHs 1uxX BigHocuH KoHcTuTymiero He
00MEXY€ThCS, a TAKOXK HE BIJHECEHO JI0 KOM-
MEeTeHIlli 1HIIOTO OpraHy Jep>KaBHOI BIajIH,
MicieBoro camoBpsimyBanHs. Lo k mo ypery-
JIIOBaHHS HOPMOTBOPYMX MMOBHOBA)KEHb OPIaHiB
JEp>KaBHOT BIAAM, TO 1X OUIBIIICTh TAKOX ITiJ-
najae IiJi peryatoBaHHs 3aKOHOM 4epe3 Te, 110
[[e TUTaHHS OpraHizamii 1 TOPSAKY isTIbHOCTI
BepxoBnoi Pagu Ykpainu. Hampuknazn, 3rigHO
3 yacTuHOo 5 ctarti 89 Koncruryii, opraniza-
i 1 TOPSAIOK JisTTLHOCTI KoMiTeTiB BepxoBHOi
Panu VYkpainu, 1 cnemianbHMX 1 TUMYacOBHX
CIJITYUX KOMICIF BCTAHOBIIFOIOTHCS 3aKOHOM.

IIfo x mo moBHOBaxeHb IIpesunenra Ykpa-
ian, To KoHCcTHTYIIE pOOWTH BHUHATOK 3 HEOO-
XIHOCTI 1 MOXJIMBOCTI iX 3aKOHOJAaBUYOTO PETY-
moBaHHsA. Buxomsum 31 crarycy Ilpesuaenta
SK TJIaBU JIEP>KaBH, SIKHHA BUOUPAETHCS BCEHA-
porHo, KOHCTUTYIIIS BUYEPITHOIO MIpO0 BU3HA-
Yae oro MOBHOBAKEHHS, BUKJIAJAI0UH OCHOBHY
ix wactuny y crarri 106 Koncrurymii 13 3a3Ha-
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YeHHsM Yy TyHKTi 31 wmiei crarti, mo Ilpe3u-
JIEHT 3I1HCHIOE 1HIII MOBHOBA)KEHHS, BU3HAYCHI
Koncturymiero. MarwoTbcsi Ha yBasi, 30Kpema,
noBHOBakeHHs1 [Ipe3mpeHTta y 3akoHOIABYIM
nisutbHOCTI — y crarTi 94, y cdepi BukoHaBUOT
Brnagu — crarti 114, 117, 118, y cdepi nmpaBo-
cynns — crarti 124, 125, 128, 131, 131-1 Tommo.

[Tyaktom 31 crarti 106 Koncrurymii, sika
MpPUCBAYEHA TMOBHOBaXkeHHsM [Ipe3uzaeHTa,
B SIKIH BUKIJIAQMAETHCA TIEPETIK MOBHOBAXKECHB
[Ipe3unenta, BCTAHOBIIOETHCA, IO BiH 3iiic-
HIOE W 1HINI HOBHOBa)KeHHs, BH3HaueHl KoH-
crutyuiero Ykpainu. OTxe, BHUXOASAYU 13
OyKBaJIbHOTO TIyMay€HHs IIbOTO MOJIOKEHHS,
Bci MOBHOBaXkeHHs [Ipe3uaeHTa BU3HAYAIOTHCS
Koncturymiero 1 3aKkoHOM BH3HA4aTHCS HE
MOXYTb.

OnHak  KOHCTHUTYIIMHA TIPaKTHUKa  3JI1HC-
HEHHS KOHCTUTYLIHHUX INOBHOBaXxeHb IIpe3u-
JNEHTOM YKpaiHU YNPOJOBXK IEpioAy He3aslex-
HOCTI YKpaiHCBKOI JAep)KaBU CYyTTEBO BIUTMHYJA
Ha po3yMiHHS 1IbOro TosiokeHHs. Tak, Ilpe3u-
neHtoM Ykpainu B.A. FOmenkom Ykazom Bif
4 gepBHs 2008 p. Ne 513 «IIpo nmesxi nmutaHHs
KEpIBHUIITBA  30BHIIIHBOIMOIITUYHOI  JTisJIb-
HICTIO JepkaBw» Oyio mnepeadadyeHo HeoOXis-
HICTh MOroKeHHs 3 [Ipe3uaenTom npu3sHadYeHHs
nocagosux oci0 M3C, maB IMIIOMAaTHYHHX
MPEICTABHUIITB, L0 NPSIMO HE BUIUIMBAIIO 13
Koncrurymii, a Ykazom Bix 4 uepBHs 2008 poky
Ne 516/2008 «Ilpo nesiki mUTaHHS 3A1MCHEHHS
KepiBHHUIITBA Yy cdepax HaIIOHAJIBbHOI Oe3IMeKu
i 06opoHm»® Oyio 3arBepmkeno [lepenik mocaj
KEepIBHUKIB BIHCHKOBUX (hOpPMYyBaHb, MPABOOXO-
POHHUX OpPTaHiB, KAHAUIATYPH JJIsl IPU3HAUCHHS
Ha sIKi TOro/KYyIOThCs 3 [IpesuaeHTom Ykpainu.
B o60x Bunankax Koncruryuiitnuii Cyn, po3ris-
JIal0uu 11e MUTaHHS, BU3HAB 111 yKa3u KOHCTUTY-
IHHUMU 3 OIVISITY Ha HASIBHICTh KOHCTUTYLIHHUX
noBHOBaXkeHb lIpe3upenta 100 KepiBHULTBA
30BHIIIHBOIOJIITHYHOK JTisIbHICTIO JepKaBu*
Ta MO0 KEPIBHUIITBA Yy cepax HaIllOHAILHOT

3

Odhiyinnuu gicnux Ipesuoenma Yxpainu. 2008 p., Ne 22,
ctop. 3, crartsa 698.

4 Odgiyitinui sicnux Yrpainu. 2009 p., Ne 5, crop. 36,
crarts 139, ko akra 45587/2009.
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Oesneku i 00OpoHH JepxaBu’, c(HOPMYBaBIIH
TaKUM YWHOM BITYM3HSHUN BapiaHT JOKTPUHHU
«IPUXOBAHUX TTOBHOBAYXKCHB).

3 iHmoro OOKy, YW O3HAa4alOTh BUMOTH
crarti 106 Koncturymii VYkpainu, mo dyepes
craryc Ilpe3unenra sk miaBu JepkaBH Yy 3Mi-
maniid GopMi mpaBiiHHS, NapIaMEHT 3aKOHOM
HE MOJKE B3araji peryJroBaTH MUTaHHS HOPSAIKY
pearnizanii nmoBHOBakeHb [Ipe3unmeHTa, BU3HAa-
yeHni Konctutymiero? Ha ne nuranns Koncru-
tyuidauii Cyn Takox JaB BIANOBIAb y CIpaBi
Ne 1-22/2000, ne 3a3HauMB, 110 3aKOHO/IaBYE Bpe-
TYJIIOBaHHS TOPSAKY MPHU3HAYEHHS HA IMOCaIu
Tpeba po3mIsiIaTH «IK MO3UTHUBHUI MOMEHT
y TPaBOBOMY pEryJIIOBaHHI Oprasizaii Imx
opraHiB Ta iX B3aemMofli 3 IHIIMMH OpPTaHAMH
JIepKaBHOI BJIaJ¥, OCKIJIbKM B I[bOMY pa3i Taka
JleTajizalis cupsMoBaHa Ha MiABUIIECHHS e]ek-
TUBHOCTI X JistnbHOCTI. KpiM TOrO0, 3aK0HO1aBUO
BCTAHOBUBIIM MOPSJOK MPU3HAYEHHS BKa3aHUX
nocaioBux oci0, BepxoBna Pana Ykpainu Bu3Ha-
yuia 1 i ce0e MeBHI MPaBoOBl CTPOKH PO3TIISTY
LUX DUTaHb .

O4eBUIHO, IO CKAa3aHE CTOCYEThCA 1 MUTAHb
pEryiioBaHHS MOPSAKY MiATOTOBKH, OOIOBO-
PEHHS, IOTOKEHHS, IPUUHSTTSI, OIyOJIIKYBaHHS
1 BBeleHHS B [Hit0 akriB [Ipe3mmenta, TOOTO
MUTaHb TOPSIIKY 31ACHEHHSI KOTO HOPMOTBOP-
YUX MMOBHOBakeHb. OHaYe 110JI0 I[OTO JI€ IIe
onHa ooctaBuHa. [1oai6HO 10 OyIB-sKOTO OpraHy
nep:kaBHOl Biagu  IIpesuneHT kopucTyerbes
MpaBOM Ha TIEBHY OpraHi3aiiiiHy CamoOCTii-
HICTh, IO Mepeadadyae MOXKIUBICTH CaMOCTIH-
HOTO BHUPIIIECHHS MUTAaHb BHYTPIIIHKOI Opraxi-
3aii 1 JiSJIbHOCTI Ta 3A1MCHEHHS ITOBHOBAXKCHD,
1 B Il YaCTHUHI CAaMOCTIHHO 3/IHCHIOE TIPABOBE
pEryiioBaHHS MOPAIKY peajtizaiii HOpMOTBOp-
ynx MoBHOBakeHb'. Ha mam mormsaa, Ilpesu-

5 Od¢piyitinui sicnux Ykpainu.

crarts 534, kox akra 45951/2009.

6 bimbu getanbHo auB.: bapa6a 0. [pesuaeHrcbka Biaaa
y 3MilIAHUX pecyOikax: OKpeMi MUTaHHS TeOPii Ta TPAKTHUKH.
Ilpaso Yxpainu. 2014. Ne 8. C. 67-76. URL: http://dspace.
nlu.edu.ua/bitstream/123456789/7059/1/Barabash_67.pdf.
(nara 3BepuenHs: 23.08.2020).

7 Odpiyitinuii sicnux Yrpainu. 2000 p., Ne 18, crop. 195,
crarts 756, kox akra 15826/2000.

8 MsnoBuibka H.A. ABTOHOMIsI: TOHATTS, BUIH, KIacu}i-
Kauisi. Aromanax npasa. 2012. Bu. 3. C. 93-97.

2009 p., Ne 17, crop. 55,
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JEHT YKpalHU Mae IpaBo TaKOXK YPEryJIbOBYBaTU
TIOPSIIOK PO3POOKH 1 MPUHAHATTS BIIaCHUX HOpMa-
TUBHUX aKTiB 32 YMOBH, SIKIIIO 1I€ HE CYNIEPEUUTh
nosiokeHHssM Koncruryiii. [ B 11i#i yactuni opra-
Hi3amiifHa camocTiifHicTh llpe3uaenra 3HAYHO
IUpIa 3a CaMOCTIWHICTh 1HIIMX OpPTraHiB Jep-
YKaBHOI BJIa/IM Ta OPTaHiB MiCIIEBOTO CAMOBPSIIY-
BaHHsI, OCKUTBKHU JiSUTbHICTH OpraHiB BUKOHABYOT
BJIQ/IM BIAMIOBITHO /10 MyHKTY 12 ctarTi 2 13acaau
MICIICBOTO CaMOBpSTyBaHHS BIJIIIOBITHO 10
nyHKTy 15 crarti 92 BHU3HA4YaIOTHCS 3aKOHOM.
A 11e 3yMOBIIO€ NMOTpedy 3aKOHOJIABUOTO pEry-
JIOBAaHHS KJIIOYOBUX MUTaHb HOPMOTBOPUOT
ISUTBHOCTI 1 JIMIIIE Ha I OCHOBI CaAMOCTIHOI'O
BCTaHOBJICHHS MIEBHUX MPOIIETYP HOPMOTBOPUOT
JSTTBHOCTI B TOMY YH 1HIIOMY OpraHi Iep>kKaBHOT
BIIAQ/IH.

Harenep mnpouenypa yperyntoBaHHS HOp-
MOTBOpuOi AisuibHOCTI BepxoBHoi Paam VYkpa-
iam, [Ipesunenra Ykpainu, Kabinety MinicTpiB
VKkpaiHM, LEHTpaJbHUX OpraHiB BHKOHABYOl
BIIQJM, MICIIEBUX JCpP)KaBHHX aJMIHICTpaIli,
BKJIFOYAIOUM 3aKOHOJIABYE PETYITIOBaHHS, 1€
nporo BuMmarae KoHcTuTymis, He peai3oBaHa
HAJIC)KHUM YHHOM.

Hareniep mopsiiok 311CHEHHST HOPMOTBOPYOL
nisutbHOCTI [Ipe3umenTa, B TOMy YUCIHIi TUTaHHS
IHIIIFOBaHHS, IIIJITOTOBKH, IIOFOJKEHHS, €KC-
NEPTU3HU, MPUUHATTS HOpMaTuBHUX akTiB Ilpe-
3UICHTa YKpaiHU 3IIMCHIOETBCS Ha OCHOBI
KUIBKOX MiJ3aKkoHHUX akTiB. lle Hacammepen
[TonoxkeHHsT PO MOPSJIOK MIATOTOBKM Ta BHE-
CceHHA TpoekTiB akTiB Ilpe3unmenra VYkpainu,
3arBep/ukeHe YkasoMm [Ipesumenrta Ykpainu Bifg
15 mucromama 2006 p. Ne 970/2006°. 3a3HaueHe
[Tonoxxenns BusHauae popmy aktiB [Ipesuaenra
(Yka3u 4u pO3MOPSKEHHS), B SKHX O(opM-
TSA0ThCs pimeHHs [Ipe3unenTta 3 muTaHb HOTO
KOHCTUTYIIMHUX TMOBHOBA)KEHb, BU3HAYAIOTH
Cy0’€KTIB, SIKI MarOTh TPAaBO BHOCHUTH 3MiHH.
OxpeMi MUTaHHS OIMpPALOBAHHS MPOEKTIB aKTiB
[Ipe3uaenta, mo 3A1MCHIOETHCS B CHCTEMI Opra-
HIB BUKOHABUOI BIIaJH, MICTAThCS y Permamenti
Kab6inery MinictpiB (po3min 8), akrax KaGi-

®  Od¢iyitinut sicnux Yipainu Bim 04.12.2006. 2006 p.,
Ne 47, crop. 48, crarts 3123, ko akra 37904/2006.
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HeTy MIHICTpIB, SIKI CTOCYIOTHCSI HOPMOTBOPUO1
IisTbHOCTI MiHICTepCTBa IOCTHINI Ta IHIIUX
MiHicTepcTB 1 BigoMcTB. I1inroToBKa 3aKOHOIPO-
€KTIB 3a iHimiaTuBu [Ipe3uaenTta 3a1HCHIOETHCS
Ha OoCHOBI «llomoxeHHsT TPO MOPSIOK poboOTH
13 3aKOHOMPOEKTAMH Ta THIIMMHU JOKYMEHTAMH,
mo BHocaThes IIpesuaentom Ha posnan Bep-
xoBoi Pamn VYkpainwy», 3aTBEepmKeHOro YKazom
[Mpesunenta 30 Gepesnst 1995 poky Ne 270/95'
3 HACTYITHUMU 3MiHAMHU.

[Topsimox 3iiCHEHHS HOPMOTBOPYOI JisiTb-
Hocti KaGinety MiHICTpIB TaKOX PETYIIOETHCS
mi3aKkOHHUMH akTamu. llopsaok po3poOku
1 IPUMHATTS, OTOMKEHHS, €KCIIEPTU3H, a TAKOX
npuiiHaTTa aktiB Kabinery MinicTpiB ypery-
npoBaHuK Hacammepen Permamentom KaGi-
Hety MiHicTpiB YKpaiHu, sSIKMH 3aTBEpKEHHM
[TocranoBoro KaGinery MiHicTpiB Ykpainu Bif
18 mumast 2007 poky Ne 950" 3 HacTymTHEMU 3Mi-
HaMH.

OpHak 1ija HU3KA MUTaHb, L0 YPETyIbo-
BaHa y MIJ3aKOHHUX aKTaX, HE HaJEeXWUTb [0
perIaMeHTHUX NHUTaHb, SKi MOXYTb BHUPILIyBa-
THCS B MEXKax OpraHizamiifHOi camMOCTIHHOCTI.
30kpema, Il MUTaHHS OMyOJiKyBaHHS HOpMa-
TUBHO-TIPABOBUX aKTiB, 1[0 BU3HAYAETHCS HATe-
nep Ykazom [Ipesunenta Ykpainu Big 10 uepBHs
1997 poxy Ne 503/97 «IIpo mopsiaox odiriiiHoro
OTIPUIFOMHEHHS! HOPMATHUBHO-TIPABOBUX AaKTiB
Ta HaOpaHHS HUMH YHHHOCTI» 2,

[TuTaHHS TIATOTOBKY, MIPUHHATTS, ACPHKABHOT
peecTparlii aKkTiB IEHTPAJbHUX OPTaHiB BHKO-
HaBYOi B yperyaboBaHi HU3KOIO akTiB Ilpe-
sunenTa Ykpainu, KaGinery MinicTpiB Ykpainu
Ta MiHicTepcTBa tocTullii Ykpainu. Sk cBiTuuTh
aHali3 [bOT0 MAacHUBy HOPMAaTHBHO-IPABOBUX
aKTiB, BOHH HE CIHPAIOTHCS HA €IUHY 3aKOHO-
JIlaB4y OCHOBY, € TIPUKJIAJIOM IaJiaTUBHOIO, E€KC-
TPAOPAUHAPHOTO 1 BHMYIICHOTO THMYacOBOTO
PETYIIIOBaHHS B YMOBax BIJICYTHOCTI HaJIeKHOT
3aKOHOJIaBUOT OCHOBM Ui 3IMCHEHHS HOp-

10 ULR: https://zakon.rada.gov.ua/laws/show/270/95#Text.
3BepHenHs 23.08.2020.

U Ogpiyianuii sicnux Ykpainu. 2007 p., Ne 54, crop. 21,
crarts 2180, kox akra 40517/2007.

12 Ogiyianuil éicnux Yepainu. 1997 p., Ne 24, ctop. 11, xox
akra 1031/1997; Ogiyivinuii sicnux Ykpainu. 2007 p., Ne 54,
ctop. 21, crarrs 2180, xox akra 40517/2007.
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MOTBOPUO] AisIbHOCTI BiAnoBiAHO 10 Koncruty-
uii Ykpainu.

Sk Gaummo, MONPH HAsBHY OpraHizaliiiHy
aBTOHOMIIO, SIKa Ja€ TIPaBO OpraHaM JIep>KaBHOL
BJIQJIM CAMOCTIMHO 3[IACHIOBAaTH HOpPMATHBHE
peryiioBaHHS iX HOPMOTBOPYOI JIsITBHOCTI,
YUMaJIO MUTaHb 3aralIbHOTO XapaKTepy MoTpeody-
I0Th PETYJIIOBaHHS 3aKOHOM 1 HE MOXYTh pery-
JIOBATHCS B TIJ3aKOHHUX aKTax 0e3 HaJeKHOT
3aKOHOJIaBY01 OCHOBH.

BucnoBknu
Bukinanene cBimuuTh TPO HEOOXIAHICTH
HaraJbHOTI' O prFYHIOBaHHH 3aKOHOM 3aralib-

HHUX MHUTaHb HOPMOTBOPYOI MISUIBHOCTI Opra-
HIB JEP)KAaBHOI BIIa{, YUMAJO 3 SKUX IOKH
0 3aJIMIIAIOTHCS B3araji 1o3a MeXaMHu 3aKo-
HOOABYOI'0 PETYJJIHOBAHHA. I[O nuTaHb, HOIOOO0
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SAKMX € HarajbHa HEOOXiJHICTb YHOPMYBaHHS
Ha OCHOBI 3aKOHY, MOKHa BIJTHECTH, 30KpeMma,
NUTaHHA 1€papxii 1 FOPUIUIHOT CUITM HOPMaTHUB-
HUX aKTIB OpraHiB JEP>KaBHOI BJIAJIH, TIOPSJKY
3MIHCHEHHS 1 IPUHIUIIB HOPMOTBOPYOI JislIb-
HOCTIi, Jii aKTiB y MOPOCTOpi, 4Yaci 1 MO KOJIy
0ci0, MpaBUJI HOPMOTBOPUOI TEXHIKU, TOPSAIKY
JIepKaBHOI peecTparii HOPMATHBHUX AaKTiB,
HOPSAKY OMyONiKyBaHHS Ta HaOpaHHS YHWH-
HOCTI HOPMAaTHBHUX aKTiB OpPraHiB JepKaBHOI
Bnaau. Jlume Ha ocHOBI KoHCTUTYIIT 1 3aKOHY
KO)KEH OpraH Jep:KaBHOI BJIaJM, BUKOPUCTOBY-
I0YM [PaBO Ha OpraHi3aliiiHy yNpaBIiHCBKY
CaMOCTIWHICTh, MOXE YHOPMOBYBAaTH TOPSIOK
HiJTOTOBKHU, OOTOBOPEHHS Ta MPUHHATTS BIac-
HUX HOPMAaTHBHUX aKTiB 3aJUlsl ypaxXyBaHHS
cnenugikyu TOBHOBAXKEHb OpraHy Biajad 1 HOTo
MIIPO3AUIIB Ta MepcoHali3amii HOPMOTBOPYOL
JUSUTBHOCTI.
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Oleksandr Lototskyi as the Minister of Religious Affairs and his influence
on the formation of Ukraine’s religious policy

Repik Denys

Postgraduate Student at the Department of History of Law and State
of the Faculty of Law

Taras Shevchenko National University of Kyiv, Ukraine

The aggravation of the political situation in Ukraine, triggered by the revolutionary events of 1917,
led to new processes in the religious sphere. The article examines the role played by Oleksandr
Lototskyi as the Minister of religious affairs in the formation of state-church dialogue during
the Ukrainian Revolution. That was Oleksandr Lototskyi who initiated the formation of the state
body for religious affairs for the first time. His vision of the prospective format for state and church
relations in the Ukrainian People’s Republic significantly differed from the one supported by senior
authorities of that time, namely such socialists as M. Hrushevskyi and V. Vynnychenko. The failed
policy of the Central Council in the religious sphere proved O. Lototskyi’s historical rectitude.

Special attention is devoted to O. Lototskyi’s activity as the Minister of religious affairs in
the governments during Pavlo Skoropadskyi’s Hetmanate and the Directory. That was the Directory
period when the Act on the Supreme Power in the Ukrainian Autocephalous Orthodox Peacekeeping
Church was passed. That Act, prepared by the government and the strong support from the minister
of religious affairs, opened a new historic milestone in the Ukrainian Orthodoxy. The research
and scientific analysis of O. Lototskyi’s activity as the head of the Ministry for religious affairs as well
as the Ambassador of the Ukrainian People’s Republic to Turkey set the stage for the reconstruction
of a historically accurate picture of the state religious policy and the legal status of the Church in
Ukraine at that time. Oleksandr Lototskyi was almost the only one who persistently and consistently
pursued the cause of autocephaly through all political obstacles. It was his main objective which he
was expected to fulfil as the ambassador of the Ukrainian People’s Republic to Turkey. At the same
time, O. Lototskyi was to represent Ukraine’s foreign policy interests in this strategic region as well
as to address political and economic issues in bilateral relations between the states.

Significant attention in the study is paid to O. Lototskyi’s emigration activity, which was marked
by important scientific achievements in the field of church history and dynamic political activity in
the Ukrainian government in exile where O. Lototskyi held the positions of Deputy Prime Minister
and the Minister of Internal Affairs.

Introduction whose work has seemed invisible to the general
public, but still it has been vitally important for
The historical experience of the Ukrainian the nationwide progress.
Revolution vividly illustrates that at the beginning
of the 20™ century the political cluster was
brightly littered with figures who were
at the forefront of the national liberation

movement, inspiring popular achievements

Presenting main material

Oleksandr Hnatovych Lototskyi (1870-1939)
is an outstanding figure in the social, political

and holding prominent positions in the political
hierarchy, and accordingly they were recognized
by their contemporaries and descendants. But
the history also retains the names of those
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and cultural life of Ukraine in the first half
of the twentieth century. To some extent the fact
of his being outside Ukraine as well as a rather
specialized activity in the scientific and political
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spheres are the reasons why his prominent
personality has been left outside the range
of vision of researchers for a long time.

For the first time, an intense interest
towards Oleksandr Lototskyi was associated
with the publication in the United States
of two collections of his works, namely “Pages
of the Past” (1934) and “In Constantinople”
(1939).

Another turn of the research dedicated to
O. Lototskyi was coincided with the anniver-
sary of his death, as well as with the 10th anni-
versary (1949)', the 25th anniversary (1964)?
the 35th anniversary (1974) and 40th anniver-
sary. Significant number of works in domestic
and foreign Ukrainian historiography is devoted
to O. Lototskyi as a historian of the church. The
issues which were of Lototskyi’s particular inter-
est included Ukrainian Orthodoxy and the auto-
cephaly of the Ukrainian Church. Research in
this direction was conducted by prof. 1. Vlas-
ovskyi, Bishop A. Dublyanskyi (Ukrainian Auto-
cephalous Orthodox Church) and Metropolitan
M. Skrypnyk?.

Another direction of the studies addresses
O. Lototskyi’s activity as a diplomat. He was
thehead ofthe UkrainianNational Republic (UNR)
diplomatic mission in Turkey from 1919 to 1920.
His efforts towards the creation and maintenance
of the necessary political authority of the UNR on
the international scene and in high ecclesiastical
circles of Constantinople are thoroughly
described in his memoirs by Jan Tokarzhevsky-
Karashevych, a former Embassy Secretary. The
relations between Ukraine and the Patriarchate

U HNy6msucekuit A. (ermckorn). [TporosmorieHns aBTokedaii

Vkpaincekoi [IpaBocnasHoi Lepksu 1 ciuns 1919 p. B Kuesi
i ponst B pomy O. Jlotonwkoro. Jluyap npayi i 0608 ’s13Ky
30ipHUK, IpUCBIYeHNiT mam’siTi mpod. Onexcarapa Jloroms-
koro-binoycenka / 3a pen. b. Tomorcekoro. TopoHTO |
Hpto-Hopk : €sman-3imms, 1983. C. 52-55.

2 Bmacoscbkwuii 1. Hapucu icropii Vkpaincbkoi [TpaBocias-
Hoi Ilepksu : B 4 T., 5 kH. baynn-bpyk, 2013. T. 4. Ku. 2 :
VIIL B CILA, 1957-1966. 416 c. C. 262.

Brnacogcwkwii I. [Tpod. O.I. JloToupKuit ik EepKOBHHUN Tis.
Ykpaincokuii Ilpasociaenuii Kanenoap na 1966 p. baynn-
Bpyk, 1966. C. 91-95. C. 94.

3 Mcrucnas (Mutponoiut). KsitTka Ha Mormny Onekcanapa
Jlotouskoro. Vkpaincwvke Ilpasocnasne Cnoso. 1980. Ne 4.
C. 13-14.
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of Constantinople during the O. Lototskyi period
are described in the works of V. Trembinsky
and A. Orlikovsky. In 1983, the Ukrainian
Diaspora in the United States published “The
Knight of Labour and Duty” collection which
included memoirs about Oleksandr Lototskyi
written by his contemporaries and associates
in scientific, ecclesiastical, social and political
activities. The work still remains the largest
collection of material on the prominent Ukrainian.

The aim of this paper is to give an account
of church-state relations in the period of the Het-
manate and the Directory on the basis of histor-
ical and historical-legal sources, as well as to
explore the role played by Oleksandr Lototskyi
as the Minister of religious affairs in the crea-
tion of a new format for the dialogue between
the church and the state.

Uncertain strategy of state authorities
regarding religious affairs contributed to
the deepening of the crisis in church life. This
was started in the time of the Central Council.
Despite the colossal state-making genius
of Mykhailo Hrushevskyi, his historical “Let’s
do without pops”, is now uniquely recognized
by researchers as a wrong decision. Indeed,
a number of the Central Council deputies
and high-ranking officials of that time may well
have been able to do without them, but church
affairs troubled millions of Ukrainians who had
their own point of view on the ecclesiastical
future of Ukraine and who, in their sympathies,
including political ones, focused on the views
of the clergy. In general, the political position
of the Central Council reflected the views
oftwo dominant parties, namely the revolutionary
socialists and the social democrats. The attitude
of both parties towards the future of church-
state relations was quite unanimous. They
supported the separation of the church from
the state and the school and the nationalization
of church lands. Moreover, they considered
religion as a personal matter. Another point
of view was reinforced by social federalists. The
proponents of this party considered the resolution
of the church issue in fovour of Ukrainization
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as a main priority'. Dmytro Doroshenko,
a famous statesman, in one of his speeches
stated that O. Lototskyi had been the only person
in the government who had had a thorough
understanding of the cultural and national
significance of church affairs and taken
the initiative on the introduction of church
issue to the framework of a new state system
in Ukraine®. O. Lototskyi himself, at the time
of the Central Council, did not support Mykhailo
Hrushevskyi’s point of view, as he was always
convinced that the church issue would require its
resolution sooner or later. He repeatedly tabled
motions to the General Secretariat of the Central
Council regarding the creation of a governing
body for the development of the dialogue between
the state and the church. But this Lototskyi’s
initiative remained unnoticed for a long time.
In the end, heated discussion of the church issue
at the meeting of the Central Council led to
the resolution which stated that religion should
be a private matter, and therefore the creation
of any administrative institution for such sphere
was to be considered as the deviation from
the state policy®.

The situation changed only on November 15,
1917 when the decree on the establishment
of a special administration for religious affairs
was issued at the meeting of the General
Secretariat. We assume that this decision was
greatly influenced by external factors. The
most significant one was the Local Council in
Moscow, whose decisions were binding for
the Orthodox Church in Ukraine. Unfortunately,
a special administration for religious affairs
had not been established and on November 20,
1917 O. Lototskyiresigned as Clerk of the General
Secretariat. It is difficult to determine the specific
objective reasons for such a move, but the inertia
of the authorities to church issues close to

% VmestHoBchkuit B. Lepksa B Ykpaincekiit Jepxasi 1917—

1920 pp. (mo6a Ykpaincekoi LlenTpanbHol Pagu) : HaBuasb-
Huii mociouuk. Kuis : JInbine, 1997. 196 c. C. 24.

°  Asrokedamiss  YkpaiHcekoi IIpaBocmaBHoi  Ilepksu
1 Bu3BoNbHA OopoThba 1917-20 pokiB. Vkpaincvka dymka.
Jlongown, 1951. Ne 24(223). C. 3.

¢ Jloroupkuii O. 3HeBaxkeHa cnpasa. Tpusyo. [lapmxk, 1927.
Ne 12. C. 7-8.
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O. Lototskyi obviously played a lasting role. As
mentioned in V. Ulianovskyi, the “Department
for Religious Affairs could not achieve any
positive results in the matter of Ukrainianization
of the Church. <...> All its activities were
in general spontaneous: individual actions
according to specific requirements, proposals
and appeals™’.

With the beginning of the Hetmanate era,
the issue on O. Lototskyi’s participation in
the new government arose again. Taking into
account his authority as a statesman and a church
historian, O. Lototskyi was offered the post
of Minister of religious affairs in Fedir Lizohub’s
Office. But the proposal was rejected because
Oleksandr Lototskyi considered Hetman Pavlo
Skoropadskyi’s power illegitimate and anti-
national®. In addition, the party of the Ukrainian
Socialist-Federalists, which in 1917 included
the Ukrainian supporters (O. Lototskyi belonged
to them), recognized F. Lizohub’s government
as reactionary and forbade its members to join
it. This resolution was passed at the regular
congress of the party.

O. Lototskyi returned to state work in
the autumn of 1918 and was appointed to
the position of Minister of religious affairs.
Initially, Mr. Lototskyi was offered the post
of Minister of Education, but in his opinion
church activity was more important. The date
of the first order shows that the new minister
began his duties on October 28, 1918°. In state
and historical dimensions, O. Lototskyi’s tenure
as a minister is considered the most fruitful.
According to the new minister, the main problem
of state-church relations was the lack of proper
control over the Russian bishop'®. Such problem
statement was caused by the fact that almost all

7 VapsHoBchkuit B. LlepkBa B Ykpaincekiit Jlepikasi 1917—

1920 pp. (no6a Ykpaincekoi LlenTpanbaoi Paau) : HaBuaib-
Huii mociouuk. Kuis : JIubiae, 1997. 196 c. C. 85.

8 Jloroupkuit O. B Laproponi. Ilpayi VHI. Bapiuasa,
1939. T. XL. C. 83.

°  VmbsHoBchkmit B. IlepkBa B VikpaiHcekiit [lepkasi
1917-1920 pp. (no6a I'erbmanary ITaina Cxoponajcbkoro) :
HaBYaIbHUH mociouuk. Kuis : JIubins, 1997. 318 c. C. 35.

10 VmesinoBeskuit B. IlepkBa B Vkpaiucekiit Jlepikasi
1917-1920 pp. (no6a I'erbmanary [TaBina Cxopomnajchbkoro) :
HaBYaIbHUN mocionuk. Kuis : JIubine, 1997. 318 ¢. C. 35.
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Ukrainian bishops were imperial and mostly
Russian by nationality: only five ruling bishops
(out of 25 in total) belonged to other nationalities,
three of them were Ukrainians'.

Oleksandr Lototskyi received from Vasyl
Zenkivskyi, his predecessor, the ministry
adopting a rather restrained but consistent policy
aimed at realizing national interests in the church
environment. In general, we can affirm that
V. Zenkivskyi managed to build the work
of the ministry in such a way that it controlled
the resolution of all major problems of church
life.

The catalyst for the radical intervention
of the Minister of religious affairs into church
matters was the decision of the All-Ukrainian
Local Council on the status of the Church in
Ukraine. In June 1918, at the Second Session
of the Council, a draft document “On the Tem-
porary Higher Administration of the Orthodox
Church in Ukraine” was adopted. This docu-
ment proclaimed the autonomy of the Ortho-
dox Church in Ukraine and the preservation
of the canonical connection with the All-Russian
Patriarch. The church was not separated from
the state; the intermediaries between the church
and the state were the Metropolitan of Kyiv from
the church, and the Minister of religious affairs
from the state'?. This state of affairs was emphat-
ically unacceptable for O. Lototskyi and his fur-
ther activity was aimed at the full integration
of church life in the sphere of state policy. Olek-
sandr Lototskyi outlined his vision of the future
of the Orthodox Church in Ukraine as follows:
“The fundamental principle of the Ukrainian
state power requires an independent church for
an independent state. It is in the best interests
of both the state and the church. <...> The gov-
ernment that realizes its state duties cannot agree
on a high church authority located in another
state, especially in case of dramatic difference
between the positions of the church in Mos-

" VnpsinoBebkuii B. Iepksa B Ykpaiucekiii Jlepxasi 1917—

1920 pp. (noba Ykpaincekoi LlenTpanbaol Pagu) : HaBuasb-
Huit mocionmk. Kuis : JIuGigs, 1997. 196 ¢c. C. 29.

12 Xponmka co BeeykpanHckoro mepkoBHOTo cobopa. []ep-
Ko6HO-0Owecmeennas moiciv. Mocksa, 1918. Ne 15-16. C. 26.
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cow lands and Ukraine”'?. The Minister of reli-
gious affairs expressed this position at the Third
Session of the All-Ukrainian Local Council,
and concluded his speech with such words: “In
the name of the Government of the Ukrain-
ian State, I have the honour to declare our firm
position on the urgent need of the autocephaly
of the Ukrainian Church”".

The speech of the Minister of religious affairs
provoked heated discussions and a number
of hierarchs expressed the opinion regarding
the separation of the church from the state, as it
had already been done in Russia by Bolshevik
authorities at that time. The Minister’s response
to this proposal was quite straightforward
and uncompromising. He stated “The
government does not prevent anyone from
moving to the territory of Soviet Russia, for
whom that system is more appropriate. <...> The
separation of the church from the state would
not meet any obstacles from the state because
the common development of the organization
and life of the state and the church leads to it; for
budget reasons, such separation would also be
beneficial for the government. But the separation
of the church from the state would not give free
flow to church agents for destructive work; church
institutions would take the position of private
institutions, such as commercial, industrial, etc.,
and would be subject to ordinary legal liability in
the event of injurious acts”'®. Such statements by
the head of the ministry exacerbated the situation
and some participants even expressed the idea on
Lototskyi’s excommunication from the church.
Analysing Oleksandr Lototskyi’s political
position on the future development of church-
state relations, we can identify both strengths
and weaknesses. O. Lototskyi as the Minister
of religious affairs in his official speeches
constantly emphasized the wurgent need to
proclaim autocephaly. He provided the following

3 Jlorouskuii O. 3HeBaxkeHa cipasa. Tpuszy6. [lapmxk, 1927.
Ne 12. C. 7-8.

4 Jloroupkuii O. ABrokedais : y 2 T. Bapmasa, 1935. T. 1 :
Bacamu aBrokedaiii. 203 c. C. 142.

15 Jlorouskwuii O. ABToKedanis : y 2 T. Bapmasa, 1935. T. 1 :
3acanu aBrokedauii. 203 c. C. 134.
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reasons: “The source of church autocephaly is
state power. <...> History, in general, gives no
other order for the formation of autocephalous
churches than the identifation of the nation
through the establishment of the autocephalous
church; even state independence is not the final
stage for this”'®. These words clearly prove
that to some extent O. Lototskyi was first
of all a pragmatic official and only than a church
historian or a specialist in canon law.

Despite all the ecclesiastical and canonical
ambiguity of certain aspects of the procedure
for granting autocephaly, which are, by the way,
still uncoordinated, it is obvious even to a person
superficially acquainted with canon law that state
power (laymen from the canon point of view) is
definitely not its source. Chronological closest
to the events of the Ukrainian Revolution
example of the proclamation of autocephaly on
the initiative of state power was the proclamation
of the Hellenic Church autocephaly in 1833 by
King Otto I. At that time a theological commission
headed by the canonist Theoklitos Pharmakidis
provided a theoretical justification for the right
of state power to proclaim autocephaly. From
the committee members’ point of view,
the church is free only in the resolution of its
internal affairs, as well as in matters related to
dogma and worship, and the range of problems
concerning inter-church relations is exclusively
within the competence of state power. This
concept also inspired the Romanian authorities,
who forced the bishopric to proclaim autocephaly
in 1865. Both of these cases ended in a long-
lasting interchurch schism. Under church law,
this practice has no justification or historical
precedent and is clearly considered inadmissible.

It 1s worth noting that Hetman himself did
not enact the Council of Ministers resolution
of 13 November 1918 on autocephaly
and the events ofthe near future explainit. The very
next day, on November 14, Pavlo Skoropadskyi
announced the unification of Ukraine and Russia
on a federal basis. A new government was formed

16 Jlororpkwuit O. B aproponi. Ilpayi YHI. Baprasa, 1939.
T. XL. C. 84.
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in accordance with the new policy; O. Lototskyi
did not participate in it. Without political
support, the idea of autocephaly took a back seat.
The reaction of the synod is vividly illustrated
by the words of Yevlohii (Heorhiievskyi),
the Archbishop of Volyn: “The Minister has
fallen, and the autocephaly has fallen! We
are supposed to do our business quietly”!.
V. Ulianovskyi and I. Vlasovskyi, the researchers
of state and church relations of the period
of the Ukrainian Revolution, studied the work
of the Ministry of religious affairs in the period
of Oleksandr Lototskyi. They note that it, by
inertia, continued to work on Vasyl Zenkivskyi’s
projects within many departments. Having
taken the cases from his predecessor, Oleksandr
Lototskyi had little interest in the current work,
because he focused all his activity and energy on
promoting the idea of autocephaly in political
and church circles of Ukraine. The work of all
Ministry departments was subordinated to this
purpose. Pavlo Skoropadskyi’s new political
course failed to manifest itself, as the Hetmanate
lived out its last days. On December 14, 1918,
the Directory came to power.

In their vision of state and church relations,
a number of the Directory’s activists adhered
to the views characteristic of the Central
Council era. The most influential representative
of this wing was Volodymyr Vynnychenko.
The opposite view was supported by a number
of government representatives, headed by
Volodymyr Chekhovskyi and Simon Petliura,
the Chairmen of the Council of People’s
Ministers. They believed that ecclesiastical
policy is an integral part of the state one. On
December 29, 1918, in the process of forming
anew Council of People’s Ministers, the Ministry
of religious affairs was considered. The initiator
of 1its preservation was V. Chekhovskyi,
the head of government. By the decision
of the majority, the Ministry of Religious Affairs
was kept in the structure of the government,

17" Bmacoscekwmii 1. TIpog. O.I. JloToupkuit sk IepKOBHHI

nisa.  Vrpaincokui Ilpasocnasnuii Kanenoap na 1966 p.
baynn-bpyk, 1966. C. 91-95. C. 95.
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but since January 11, 1919 it was renamed into
the Ministry of Cults'®. Oleksandr Lototskyi was
appointed interim commissioner of the Ministry.
During his short tenure (from December 29,
1918 to January 4, 1919) he succeeded in joining
an important case, namely, the proclamation
of the Law on the Supreme Government in
the Ukrainian Autocephalous Orthodox Church
on January 1, 1919. To a large extent, the law
included Oleksandr Lototskyi’s programme and,
in fact, proclaimed the autocephalous status
of the Ukrainian Church. The main provisions
of the Law are as follows:

— the supreme authority in the Ukrainian
Church belongs to the All-Ukrainian Church
Council;

— The Ukrainian Church Synod is created to
solve church affairs;

— Church authorities are funded from state
budget;

— The Ukrainian Church does not obey All
Russia Patriarch'’.

The new law, which changed the status
of the Ukrainian Church, posed a number of chal-
lenges to state power. They can conditionally be
divided into internal and external. The internal
ones can be identified as problems related to
the implementation of legal requirements by
the episcopate, the lower clergy and the church
people. The Council faced these challenges
because they had not received conciliar eccle-
siastical consent for such step. In the bishopric,
this law was regarded as a gross interference by
the authorities in church affairs. They realized
that in case of synod approval of these require-
ments, the state would receive, in practice, unlim-
ited power in the church.

The external challenges were associated
with the proclamation of the Law and included
an inter-church assessment of such Ukrainian
authorities’ initiative. Mainly, this was the case

8 Anppycummms b. Llepksa B YkpaiHcekiii Jepkasi 1917—
1920 pp. (noba dupexropii YHP) : naBuambHuil nociOHUK.
Kwuis : JIub6igs, 1997. 176 c. C. 29.

19 Jloroupkmit O. YKpaiHCBKI JDKepesa IEpKOBHOTO MpaBa.
Baynn-bpyx : Bun-Bo Cs. Codii YIILI B CIIA, 1984. 306 c.
C.114.
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of the Patriarchate of Constantinople, which
was considered as the supreme ecclesiastical
authority in matters of autocephaly.

As we have already mentioned above,
Oleksandr Lototskyi was temporarily appointed
head of the Ministry of Religious Affairs; on
January 4, 1920 he was replaced by Ivan Lvovych
Lypov. Several weeks later O. Lototskyi went to
Constantinople, where he headed a diplomatic
mission. In addition to the usual objectives
of the Head of Diplomatic Mission, Oleksandr
Lototskyi also had a special task, namely getting
support for the Ukrainian Autocephaly from
the Patriarchate of Constantinople and the heads
of the Eastern Local Churches®. As we know,
this high goal was not achieved, but it was neither
ambassador’s nor Ukrainian diplomats’ fault.
In the matter of proclamation and recognition
of the autocephaly of the Ukrainian Church,
religious, moral, political and military factors
intertwined.

At the time of diplomatic mission departure,
the international situation was, to a large extent,
unfavorable to Ukraine. The international
confrontation with Bolshevism in Eastern Europe
provided for the existence of a united Russia in
the territorial borders close to the former imperial
ones. In addition, states that recognized Ukraine’s
sovereignty were defeated by the Entente. The
dialogue with the Patriarchate of Constantinople
was also complicated by the political situation in
Turkey, since the latter had alwayshad asignificant
impact on its church policy. Constantinople’s
Patriarchal Throne also experienced a certain
crisis. After the end of the First World War,
Germanus V, the Patriarch of Constantinople
was forced to resign from the throne, as they say,
due to his support of German ideas. Even when
he was retired, the Patriarch had a significant
influence on the resolution of church issues, but
formally the throne remained vacant and this
gave grounds to the Greeks for the delay in
the resolution of the Ukrainian issue. Meanwhile,

20 Auapycumun B. Ilepksa B Ykpaincekiii Jlepxasi 1917—
1920 pp. (mo6a dupekrtopii YHP) : nHaByanbHUil mociOHUK.
Kwuis : JInb6ine, 1997. 176 c. C. 28.
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the Directory was losing its influence on
the situation in Ukraine due to its defeat on
the fronts and the onset of the Bolsheviks.
However, despite such unfavorable foreign
and domestic political situation, as well as
the existence of outright opposition and anti-state
forces, O. Lototskyi represented the political
interests of Ukraine and Ukrainian Orthodoxy in
Constantinople properly and with dignity. After
the fall of the Directory, the UNR diplomatic
mission was disbanded and Oleksandr
Lototskyi remained in exile. This period of his
life, though it was not deprived of politics (in
1927-1930 O. Lototskyi took over the Minister
of Internal Affairs in the government of the UNR
in exile), was the most fruitful for his research.

Conclusions

If we try to characterize Oleksandr Lototskyi
as a statesman of the period of the Ukrainian
Revolution in one word, then the word “effective”
would be most appropriate. Indeed, by virtue
of his tumultuous activity and uncompromising
nature O. Lototskyi was a fairly prominent figure
in relatively unremarkable positions.

During the period of the Central Council,
he made a lot of efforts to bring the interests
of the state and the church closer and to integrate
the Ukrainian Church in the sphere of state
policy. At that time, his position, unlike Mykhailo
Hrushevskyi, Volodymyr Vynnychenko and other
socialist deputies’ one, was politically astute.
History has proven that the ignorance of church
issues by the Central Council was a fallacy.

Oleksandr Lototskyi headed the Ministry
of Confessions during the Hetmanate. This phase
of his work was the most fruitful, on the one hand,
and the most ambiguous, on the other. Analyzing
Oleksandr Lototskyi’s government activity,
Professor 1. Vlasovskyi calls it “historical”*.
It is hard to disagree with such characteristics.
Indeed, for the first time in the history of Ukraine,

21 Bmacoscekuit 1. TIpod. O.I. JloToupkuii K epKOBHMIA

nisa. Vrpaincokuii Ipasocnasnuii Kanenoap na 1966 p.
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78

Oleksandr Lototskyi as the Minister of Religious Affairs...

the voice of the Ukrainian state power was heard
in the affairs of the church. And what is even
more important, it was declared by the Minister
of religious affairs at the Local Council. But, on
the whole, O. Lototskyi’s activity as Minister
of Religious Affairs is difficult to assess
unequivocally. Thus, church autocephaly is a great
and important goal for Ukraine, but taking into
account the situation of 1918-1919, the Minister
of religious affaiers with religious education
could not fail to realize that active unilateral
pedaling of this issue by the state could lead to
a split. Against the background of Oleksandr
Lototskyi, his predecessor in the ministerial
post, Vasyl Zenkivskyi, despite the lack of loud
declarations, looks more moderate and politically
consistent. V. Zenkivskyi regarded autocephaly
as a strategic goal, the achievement of which
required the necessary conditions and time.
Vasyl Zenkivskyi realized that the key condition
for obtaining the inter-church recognition
of the autocephaly of the Ukrainian Church was
the close cooperation of the state authorities
with the church?’. Strong government and time
were required to establish such cooperation. But
there were a lack of these conditions not only in
the time of O. Lototskyi but during the whole
period of the Ukrainian Revolution. This situation
significantly restricted the scope for large-scale
projects. It was due to the lack of preparation
that the state proclamation of autocephaly during
the time of the Directory did not find sufficient
support from the church. This one thing, regardless
of any other obstacles related to the recognition
of the autocephalous status of the Ukrainian
Church by Constantinople and the Eastern
Patriarchs, was a sufficient reason for refusal.

It 1s difficult to disagree with the idea that
the genius of the statesman is manifested not
only in the ability to solve certain political
tasks, but also in the ability to build the correct
hierarchy of these tasks and to clearly understand
their priority and relevance. As noted above,

2 VnpsHoBchkuit B. IlepkBa B VYkpaincekiit Jlepasi

1917-1920 pp. (no6a I'erbmanary [TaBina Cxopomnajchbkoro) :
HaBYaIbHUN mocionuk. Kuis : JIubine, 1997. 318 ¢. C. 38.
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autocephaly was not just a lofty goal, it
was the highest goal in the sphere of state
and church relations of the time. But radicalism,
uncompromising and premature in the choice
and ways of achieving this goal led to the failure
and, despite significant achievements, can be
considered as the misjudgment of Oleksandr
Lototskyi as a statesman of the period
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of the Ukrainian Revolution. Of course, this does
notdiminish the brightness ofhis starin the historic
sky of Ukraine. Disadvantages and misjudgments
are an indispensable tribute that the pioneer pays
when he goes into the unknown. Oleksandr
Lototskyi was exactly the kind of pioneer who,
for the first time in the history of Ukraine, tried to
build Ukrainian state religious policy.
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The author of the article has studied the International standards for the participation of a mediator in
the conciliation procedure in criminal judiciary. Based on the provisions of international documents,
the content of the principles of mediator’s participation in reaching a compromise between the accused
and the victim, such as neutrality, independence and impartiality, honesty and competence, is analyzed.
The substantiated necessity of maintaining neutrality by the mediator in resolving the criminal-legal
conflict provides that: a) in case of appeal to any person in connection with his possible appointment as
a mediator, this person shall inform about any circumstances that may its impartiality or independence;
b) the mediator has no right to act or, if he has begun to act, to continue to act without clarifying in
advance all the circumstances that may or could affect his independence or cause a conflict of interest.
The obligation to clarify such circumstances is a constant requirement throughout the mediation
process. The content of independence and impartiality is defined as follows: a) a professional mediator
should not act in the interests of one party. His clients are both sides of the conflict; b) the mediator
supports the parties in their efforts to resolve the criminal conflict by reaching a compromise;
c) if the mediator feels that he cannot fulfil this condition, he must transfer the case to another mediator
or stop the mediation; d) while remaining impartial with respect to the parties, the mediator remains
indifferent to the fact of the offense. The honesty of the mediator is considered the obligation to
recommend the parties to terminate the mediation procedure if he considers that: a) the agreement
they plan to conclude is unfeasible or illegal; b) continuation of the mediation procedure will not
have a positive result. The competence of the mediator and the necessary knowledge in the field
of mediation mean training and continuous improvement of his theoretical and practical skills in
the field of conciliation procedures, taking into account all the necessary standards or requirements
related to their accreditation.

Mi:KHAPOJHI CTAHAAPTH YYACTi OCEPEAHNUKA Y POLEeXYPi MPUMHUPEHHS
Y KPUMIHAJIbHOMY CYAOYMHCTBI

Cipomxkina Mapisa Bauecnasiena

KaHOuoam 1opuouyHUX Hayx,

3000y8au Kagheopu KpUMIHAIbHO20 Npoyecy ma KPUMIHATICMUKUY
Inemumymy npasa

Kuiscvroeo nayionanvrozo ynisepcumemy imeni Tapaca lllesuenka

Beryn HSHO 3 TPAIULIMHUM CYJOYMHCTBOM € OYEBHU/I-
HUMH.
JlocsITHEHHST KOMITPOMICY — OJTMH 13 HAHO1JIBII PasoMm 13 THM BIJHOCHHH, SIKI BHHHKAIOTh

e(EeKTUBHUX CIOCOOIB BUPIIMIEHHS KPUMIHAIb- MDK Cy0’€KTaMU TPOIEAYPH TMPUMHUPECHHS, SK
HO-IIPaBOBOro KOH(]IiKTY. Mloro nepeBaru nopis-  mpaBuiio, HE IMiAJAIOTHCS MPABOBOMY PETYIIIO-
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BaHHIO. 371e0UIBIIOT0 BOHU IPYHTYIOTHCS Ha
HOpMax MopaJli, €eTUKHU, TOJ0KEHHAX MCUXO0JIO-
rii TOIIO.

3a3HaueHe, Ha HaIly AYMKY, 3yMOBIIIO€ HEOO-
X1IHICTb 3aKpIIUICHHS [IOJaTKOBUX BUMOT [0
0C10, sIKi BUCTYTIAIOTh IMOCEPETHUKAMH y JTOCST-
HEHHI KOMIIPOMICY, BiJ JiSUIBHOCTI SIKMX 3Hay-
HOIO MIpPOIO 3QJIEKUTH YCITIX Yy HOTO JOCSATHEHHI.
SIK cmpaBeUIMBO 3a3HAYAETHCS Yy IOPHIUYHIN
JiTeparypi, Taki BUMOTH TOBHHHI B1I0OpakaTu
OIHOYACHO SIK 3arajbHOJIONCHKI, TaK 1 CIIEIHU-
(biuHI SKOCTI, K1 JAIOTh 3MOTY KOHCTPYKTHBHO
BUPIIIUTH CHIp MIX MiJJ03pIOBaHUM (OOBUHYBa-
YeHHUM) Ta ToTepIimM’.

JloCHiIKEHHIO MTPaBOBOTO CTaTycy Meaiaropa
SK TOCEpeHUKa y IMpolieci YKJIaJeHHS Yroiu
PO MPUMHUPEHHS MPUCBATHIIM CBOI Mpali Taki
aBTopH, sk B.B. 3emnanceka, M.A. Kypranceka,
J.B. Markina, A.P. Tymansuu, H.O. Typman
Ta 1H.

[Toromxyrounch 3arajioMm 3 HEOOXIIHICTIO
JOCII/UKEHHS ~ PO3KPUTHX LUMH  aBTOpamu
IIMTaHb, BBAXXA€MO 3a HEOOXIiAHE B3a3HAYUTH,
110 Ha Cy4acCHOMY €Talll PO3BUTKY BITUM3HSIHOT
KpUMiHAJIBHO-TIPOIECYaTbHOI HAyKHd Ta MPaBO-
3aCTOCOBYOI TIPAKTUKH BIJACYTHI €IWHE PO3Y-
MiHHA Ta MIAXiA A0 IHCTUTYTY IOCEPEIHUII-
TBa Yy BHUPINICHHI KPHUMIHAJIHHO-IIPABOBOTO
KOH(ITIKTY. Y TakMX YMOBax Ba)KJIMBUM JKepe-
JIOM ioro popMyBaHHS € MXKHAPO/IHI CTaHAAPTH.

3 orsily Ha 3a3HaYE€HE METOIO CTATTI € Xapak-
TEPUCTUKA MDKHAPOAHUX CTaHIAPTIB ydYacTi
MOCepeIHUKA ITiJ1 4aC KOMIIPOMICHUX HPOLETYp
y KpUMIHaJILHOMY MPOBAKCHHI.

BuxJiag ocHOBHOTO Marepiany

[lin mibxHApOgHUMHU cTaHAapTamMu y cdepi
KOMIIPOMICHUX HPOLEAYP PO3YyMIIOTh 3aKpillIeHi
y 3araJbHOBH3HAHHMX IOJOKCHHAX MIKHApOA-
HUX aKTiB OOOB’SI3KOBOTO 1 PEKOMEHJIAIIIHOTO
XapakTepy 3arajbHi IOJOKEHHS, TNPHHIUIIN
MDKHApPOIHOTO TpaBa, BIAMOBIIHO O SKHUX pea-

! Markuna JI[.B. Drtudeckue OCOOCHHOCTH MPOLELYPBI

MeIUalid TI0 Pa3pelIeHUuIo YTOJIOBHO-TIPABOBOTO CIIOpA.
Becmuux Openbypeckozo eocyoapcmeenno2o ynugepcumend.
2012. Ne 3 (139). C. 117.
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J3Y€THCS MPABO YYACHUKIB KPUMIHAJIBHOTO ITPO-
Ba/KEHHS Ha JJOCSTHEHHS! KOMIIPOMICY, a TaKoX
000B’A3KM OpraHiB JAEp>KaBHOI BIaJu, CIyK0O0-
BHX Ta 1HIIUX 0Ci0 110710 3a0€3MeYeHHs peati3a-
1ii 3a3HaYeHUMH 0CO0aMU TaKOTO TPaBa.

Jlo OCHOBHHMX MIXHapOJAHUX JIOKYMEH-
TiB, MPUCBAYCHUX MUTAHHSIM TOCEPETHUIITBA
y TpoIeci MPUMHUPEHHS, BITHOCATH Pe3oiro-
miro 2002/12 Exonomiunoi 1 ComiansHol Paau
Big 24 numHsa 2002 p. «OCHOBHI NPUHITUAITH
3aCTOCYBaHHS MPOrpaM PECTUTYLIHHOTO Tpa-
BOCY[JI1 B NUTAHHSAX KPUMIHAJIBHOIO MpaBo-
cynas», Tumosuii 3axon FOHCITPAJI «Ilpo
MDKHApOAHY KOMEPIIHHY NPUMHUPIOBAJIbHY
npoueaypy» Ta KepiBHUUTBO 3 MNPHIAHATTA
1 3actocyBanHs 2002 p., €Bponeiicbkuit
KOJIEKC MOBEIIHKH I MeaiaTopiB, Pekomen-
namito Ne R (99) 19 Komitety minictpiB Paamn
€Bponu nepxkaBam-uieHam Paau, ski 3aiikaB-
JeHl B opranizamii memiamii y KpuMiHaJIbHUX
cIpaBax Ta iH. AHaJi3 3MICTy 1X OJIOXKEHB, SIKi
CTOCYIOTHCS y4acTi MOCEPETHUKA Y BUPIIICHHI
KPUMIHAJIBHO-IIPABOBOTO  KOH(IIIKTY, CBIf-
YUTH MPO BKIUBICTH JOTPUMAHHS y MpoIECi
NPUMHUPCHHS TMPUHIUIY 30€peKeHHs IMoce-
PETHUKOM y BUPIIICHHI KPUMIHATBLHO-TIPABO-
BOTO KOH(DIIKTY HEHTpaliTeTy, HE3aJleKHOCTI
y CYIUKEHHSX, HEeylepeIKeHOCT1, CIpaBe -
BocTi Ta yecHocTi. Tak, Jlomarox mo Pe3oiro-
mii 2002/12 Exonomivnoi 1 Cormiansaol Paan
Bix 24 numas 2002 p. «OCHOBHI NPUHIUIH
3aCTOCYBaHHs MpOrpaM pecTUTYLiHHOTO mpa-
BOCYAJS B MHUTAaHHSIX KPUMIHAIBHOTO TIpa-
BOCY[JI» BHU3HAUA€, 10 «IOCEPEIHUK» — 1€
oco0a, poJb K01 MoJIsIrae B COPUSHHI Ha cIIpa-
BE/UIMBIN Ta HEyNEepeKeHIH OCHOBI1 ydYacTi
CTOpPIH Y PECTUTYLIHHOMY IIpoLeci’.

VY 4. 5 ct. 5 Tunosoro 3akony FOHCITPAJI
TaKoX TMependavyeHo, Mo y pasi 3BEPHEHHS [0
OyIb-51K01 0COOM Y 3B’S3KY 3 11 MOXJIMBUM TIPH-
3HAUEHHSAM SIK TOCEepeIHHKa Lig ocoba TMOoBi-
JIoMJIIE TIPO  Oy/b-siKi 0OCTaBUHH, SKI MOXYTh

2 Pesomouist Exonomiunoi i Coujambhoi pagu OOH

2002/12 Bin 24 numast 2002 p. «OCHOBHI MPUHIMTIH 3aCTO-
CYBaHHsI MPOTpaM pPECTUTYIIHHOTO TMPaBOCYAISl B KPHMi-
HanbHUX crpaax». URL: https://www.unodc.org/documents/
justice-and-prison-reform/R_ebook.pdf.
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BUKJIMKAaTH OOIPyHTOBaHI CyMHIBH B 11 Heymnepe-
JDKEHOCTI 200 HE3aJIE)KHOCTI’.

BinnosigHo 110 1. 2.1. €Bponeiicbkoro Kojaekcy
TTOBEIIHKH JIJIsl ME1aTOPIB MEJIIaTop HE Ma€ MpaBa
nisiti 200, SIKIIO BiH [MOYaB JiSTH, IPOIOBKYBATH
nisiTH 0e3 3°sICyBaHHsS TOMNEPETHBO BCIX 00OcTa-
BUH, SIKI MOXKYTh 200 MOIVIM OM BIUTMHYTHU Ha HOTO
HE3aJICKHICTh YM BUKJIMKATH KOH(MIIKT IHTEPECIB.
OO00B’s130K 3’sICYyBaHHS TaKUX 0OCTaBHH € MOCTIH-
HOIO BHMOTOIO TIPOTSTOM yCHOTO TMPOIIECY Mejia-
mii. /o Takux 0OCTaBUH HAJICKATh:

— Oymb-sK1 0coOucti abo Iij0B1 BIIHOCHHH
3 OJIHI€IO 31 CTOPIH;

— Oynp-sika (piHaHcOoBa abo 1HIIA 3aIliKaBJe-
HICTh y pe3ynbTarax Meaialii;

— TomepemHs ASUTHHICTH Memiaropa abo
KOro-HeOyJp 3 HOro KOMMaHii, MiANmpHeEMCTBA
B OyZIb-IKOMY IHIIIOMY CTaTycli, KpIM MeJiaTopa,
Ha KOPUCTH OJHIET 31 CTOPIH.

VY Takux BHIIQJKax MEIiaTop MOXKE IMOTOIH-
THUCSI Ha TIPOBEJCHHS Mesialii abo MpogOBKUTH
MIPOBEICHHS Meiallii TiIbKH, SIKIO BiH yIEBHE-
HUH y CBOiH 3AaTHOCTI 31IHCHIOBaTH MeEIialio
3 JIOTPUMAaHHSIM IMOBHOI HE3aJI€KHOCTI 1 HEUTpa-
JiTeTy, 3a0e31euyIoTh MOBHY 00’ €KTUBHICTb, 1 32
YiTKO BHPa)KEHOI 3r0/U CTOPiH®.

Bianosiano go m. I'. 8. BucHoBky Ne 6 (2004)
KoncynbratuBHO1 pajgu €BpONMEUCHKUX CYIJIIB
no yBaru Komirery MinictpiB Pagu €Bponu
MO0 CIPABEIIMBOTO CyAy B PO3YMHHU CTPOK
Ta POl Cy[/Il B CyOBUX IpPOIECax 3 ypaxyBaH-
HSM aJbTEPHATUBHUX 3aCO0IB BUPIMICHHS CIIO-
piB BIAMOBiAHI OpUAWYHI HOpMHU abo0 cymoBa
MpaKTUKa TOBHWHHI HAIUIATH CYIJII0 ITOBHOBA-
KEHHSIM HaIpPaBJISTH CTOPOHH 10 BU3HAYCHOTO
CYIIOM, TIiJATOTOBIIGHOTO TIOCEPEIHMKA, SKHMA
MOJKE€ JIOBECTH HASBHICTh Y HHOTO BiJMOBITHUX
HaBUYOK 1 KBaji(ikamii, a TakoXk HEOOX1THOT
0€3CTOPOHHOCTI Ta HE3aJIEKHOCTI.

Ha BumMorm 0€3CTOpOHHOCTI Ta He3aJIexK-
HOCTI HEOAHOPA30BO 3BEPTAETHCS yBara TaKOXK

3 Tumosnit 3akon KOHCITPAJI «Ilpo MiKHAPOIHY KOMEp-
Li}iHy NPUMHPIOBAJbHY Ipouenypy» Ta KepiBHUITBO 3 mpH-
vnHsTTs 1 3actocyBanns 2002 p. URL: https://www.uncitral.org/
pdf/russian/texts/arbitration/ml-conc/03-90955 Ebook.pdf.

4 €Bporeiichkuit Komeke MoBeMiHKn st Memiatopis. URL:
https://mediation-eurasia.pro/wp-content/uploads/2018/04/
evropejskij-kodeks-povedenija-dlja-mediatorov.pdf.
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1 B IHIIMX moNokeHHsAX BucHoBky Ne 6 (2004)
KoHcynbraruBHOT paiu €BPONEHCHKUX CYIIIB.

3Ha4eHHS] BKA3aHOTO [MPHUHIMITY [OJIATAE
y 3a0e3MeueHH] YyYacCHUKaM TpPOIEaypy MPUMHU-
pPEHHs 3MOTH MpalfoBaTi B arMocdepi cmiBpo-
OITHHUIITBA Ta HAJA€ M PiBHI IpaBa OpaTH y4acThb
y IeperoBopax.

[Ipodeciitanii TOCEpeTHUK, HaA BIIAMIHY
BiJl aJ[BOKaTa, HE MOBUHEH [iSATH y IHTEpecax
onHi€i croponu. Kiientamu mjis HOro € o0u-
JIBl CTOPOHH KOHQIIIKTY. SIKIIIO BOHU HE MOXYTh
JIOCSATTH KOMIIPOMICY, 3a 1HIIIaTHBOIO MeiaTopa
OOroBOpeHHs HAWOUIBII NPOOIEMHHUX IUTaHb
MO’KE MIEPEHOCUTHUCH HA HACTYIIHY 3yCTpiy.

BaxxnuBUM acmekToM 3a3HAYEHOrO MPHUH-
LUITY € TATPUMAHHS TOCEPETHUKOM CTOPIH Y iX
NpParHeHH! BUPIMIUTH KPUMiHAJIBHO-IIPABOBHMA
KOH(UIIKT [UISIXOM JOCSTHEHHS KOMITPOMICY.
SIKI110 mOCepeHUK BiTUyBa€, 10 HE MOXKE BUKO-
HaTH L0 YMOBY, BIH ITOBUHEH MEpPEAaTH CIpPaBy
1HIIOMY MeziaTopy abo NMPUIMHUTH MEAiaLiio.

HetitpanpHicTh MeaiaTopa y KpUMiHATIBHOMY
CYIOYMHCTBI Mae cBoi ocobmuBocti. [lo-nepiue,
3aJIUIIAI0YUCh HEYNEpeHKeHUM WI0A0 CTOpiH,
MeJiaTop 3aJMIIAE€ThCs He OalayXuM 10 (akrty
npasornopyiieHHs. Lle o3Hauae, 1110 CTOpOHU IS
HBOTO HE PiBHI 3 TOYKHU 30py 00OB’A3KY MOpYILI-
HUKA BIJIHOBUTU TIOPYIIICHE TIPABO MOTEPIILIOTO.
3 iHIoro 60Ky, BAMOIY MOTEPHUINX 10 MOpPYII-
HUKa TOBHMHHI OyTH CHIBMIPHUMHU 3 TSDKKICTIO
BUMHEHOTO JTiSTHHSI.

[IpumupeHHss BuMarae BiJ THOCEpeAHHUKA
Tako)k OyTH uyecHUM. 3MICT Li€l pHcH TMOce-
peIHrKa BUKIAQAEHO y M. 3.2. €BpOIECchKOro
KOJICKCY MTOBEIIHKH JIJisl MeiaTopiB. Bona nepe-
Oagae, 10 MeiaTop, SIKIIO BiH BBaXKae 1€ 3a
JIOLIbHE, MOXKE, NMPOiH(GOPMYBaBILIU CTOPOHH,
MPUIIMHUTH TIPOLEAYpY Memiamii B pasi, sIKIIO:
a) BiH 3 ypaxyBaHHsIM OOCTaBHH CIPaBU 1 CBOET
KOMITETEHI[IT BBaXKa€, 110 yroja, sIKy IJIaHYIOTh
YKJIaCTH, € HEe3/1ICHEHHOI0 a00 HE3aKOHHOIO;

> BucuoBok Ne 6 (2004) KoHCy/nbTaTHBHOI pajy €BpOIICH-

ChbKUX cyaaiB 1o yBaru Komitrery Minictpis Pagu €Bponu
IIOZIO CHPABETUBOTO CyIy B PO3YMHHUH CTPOK Ta POII Cymmi
B CyIOBHX IpOIecax 3 ypaxyBaHHSM aJbTepPHATUBHUX 3aCO-
6i8 Bupimenns cropis. URL: https://court.gov.ua/userfiles/
visn6_2004.pdf.
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0) BiH BBaxkae, 110 NPOJOBKEHHS NPOLELYpH
Memianii HaBpsl Yd TMPHU3BEIE 0 MO3UTUBHOTO
pe3yabrary’.

3a3HaueHU TMPUHIHUIT y4acTi IMOCEepeaHUKA
y IPUMHPIOBAJIbHIN IPOLETypi Ja€ 3MOTY OKpec-
JIUTH y FOPUAMYHINA JIiTeparypi 1HII BUMOTH JI0
poro cy6’ekra. Cepen HUX — YyHHICTB, JOOPO-
3UWINBICTh, CIIBYYTIUBICTb, CKPOMHICTH, BIJI-
BEPTICTh, YBIWINMBICTh, KOPEKTHICTh, CIIy>KOOBa
cyOopauHalis, JOCTYIHICTh, IAPUTETHICTh
TOIIO’.

ITynkt 1.1. €Bponenchbkoro KoOAEKCy IOBe-
JIHKA JJIs MEIaToOpiB 3aKPIIUIIOE TaKOXK MPUH-
LU KOMIEeMeHMHOCmI Mediamopa Ta HassBHOCTI
HeoOXimHUX 3HaHb y chepi meniauii. Baxiu-
BAMHU HOTO €JEMEHTaMH € HaJIe)KHE HaBUAHHS
Ta TIOCTIiHE BIOCKOHANEHHS 1X TEOpeTHY-
HUX 1 NMPaKTUYHUX HABUYOK y cdepl memiamii
3 ypaxyBaHHSM yCiX CTaHIapTiB a00 BUMOT, IO
HaJIeXKaTh JI0 I[bOTO, MOB’sI3aHUX 3 1X aKpeauTa-
uiero®. BucuoBok Ne 6 (2004) KoncynsratuBHOT
paau €BpONEHCHKUX CYAJIB 3000B’SI3y€ CYyIJIIB
HAINpaBJIATH CTOPOHU KOH(MITIKTY 10 MiroToBIIE-
HOTO TOCEPEIHHKA, SIKUH MOXE JTOBECTH HasB-
HICTh Y HBOTO BiJIIIOBIIHUX HABUYOK 1 KBamiika-
uii. Cynai MOXXYTh cami JISITH TIOCEPETHUKAMU,
OCKIJIbKH II€ Ja€ 3MOTYy HAJaTh CYJIIBChKE HOY-
xay B pO3MOPSIHKEHHS cycinbeTBa. [Ipore HEoO-
X1IHO 30eperTu iXHI0 0E3CTOPOHHICTH, 30KpeMa
nepea0ayuBIIY, 0 BOHU BHKOHYBAaTUMYTh IIFO
GyHKLI0 y cropax IHIIMX, HDX Ti, SKIi BOHH
OylyTh PO3IISAATH Ta BHUPINIYBaTH SIK CYIIL’.
Lle monoxeHHs Ja€ MiICTaBU CTBEPKYBATH PO
BIICYTHICTh CHEIaJbHUX MPOPECIHHINX BUMOT

¢ €BporeichKuit KomeKke MoBeMiHKH i Meaiatopis. URL:

https://mediation-eurasia.pro/wp-content/uploads/2018/04/
evropejskij-kodeks-povedenija-dlja-mediatorov.pdf.

7 Markuna J[.B. Drtudyeckue OCOOCHHOCTH HPOLEAYPHI
MEJMaliH 110 Pa3pelIeHHI0 YTOJIOBHO-IPABOBOTO CIIOpA.
Becmnurx Openbypeckozo eocyoapcmeenoo ynugepcumend.
2012. Ne 3 (139). C. 118.

8 €BporneiicbKHil KoIeKe ToBeIiHKH 1 Meaiaropis. URL:
https://mediation-eurasia.pro/wp-content/uploads/2018/04/
evropejskij-kodeks-povedenija-dlja-mediatorov.pdf.

°  BucuoBok Ne 6 (2004) KoHCyabTaTHBHOI pajan €BpOTIEi-
cbKkMX cyaniB no yBaru Komirery Minictpis Pagu €Bponu
OO CIIPaBEINBOTO CyAy B PO3YMHHH CTPOK Ta poIIi Cymni
B CYIOBHX IIpoOIlecax 3 ypaxyBaHHSIM AIbTEPHATHBHUX 3aCO-
6i8 Bupimenus cropis. URL: https://court.gov.ua/userfiles/
visn6_2004.pdf.
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JI0 TIOCEpPEHUKIB y MpOLEAypl NPUMUPEHHS.
Hartomicth, sik Harojomyerbcss y posain V
2 Pexomennartii Ne R (99) 19, meniaropiB BinOu-
paroTh 3 PI3HUX BEPCTB CYCILILCTBA, SIKI MAIOTh
XOPOII 3HAHHS MO0 Ti€l 4K 1HIIOT CHiTBHOTH
Ta 11 KyIbTypHUX 0coOauBoCcTei .

Meniaropu MatoTh IPOSBISTH HABUYKU MiXKO-
COOMCTICHOTO CHUIKYBaHHS Ta BMITH OLIIHIOBATH
CUTYAIIIIO.

Mepiaropy MarOTh MPOWTH MOYATKOBE HaB-
YaHHS, TIepII HIXK T0YaTH BUKOHYBAaTH CBOT (PyHK-
11ii Ha po6oTi. [X HaBYAHHA Mae HA MeTi OTpUMATH
OLIbII TPYHTOBHI 3HAHHS B MEBHIN cdepi: BMITH
BUPIITYBaTH KOH(IIIKTH, MPaIOBATH HAJIC)KHUM
YHHOM 3 JKEPTBOIO Ta 3JIOUMHIIEM, PO3YMITH
CKJIaJT CUCTEMHU KPUMIHAIBHOI FOCTHIIII.

Taki SIKOCTI TOCepeHHUKA JAI0Th 3MOTy oMY
0auuTH TPOSIB €MOIlI Ta MPAaBWIBHO iX 1HTEp-
MPETyBaTH.

[TocepeqHUIITBO € EMOIIIHHUM TIPOIIECOM
JIOCSITHeHHs1 kommpomicy. [locepeqHuk moBuHeH
PO3YMITH, IO €MOIIii KO)KHOI CTOPOHH, a HE iX
no3uuii K Taki, € ¢pyHAaMEeHTAIbHUMH (aKTO-
pamu, sIKi TOBUHHI BpaxoByBaTucs. Ko Oy/ib-
sKa 31 CTOpIH y Mpoleci NpuMHUpeHHs He Oyne
3aJI0BOJICHA JTOCSTHYTOO YTOJIOI0, TO II€ CYyTTEBA
nepeayMoBa TOTO, IO BOHAa HaMaraTHMEThCS
MPOJIOBXHUTH CYTIEPEUKY B CY/Ii.

ToMy KOMIETEHTHICTh MOCEpPEIHUKA Tepe-
Oayae BMIHHSA y TIPOIIECI BUPIIIICHHS! KPUMIHAIb-
HO-IIPaBOBOTO KOH(QJIIKTY 3MIHIOBaTH €MOIIii
ctopiH. TiIbKM Tak MOKHA TOCATTH €(HEKTUBHUX
1 JIOBFOCTPOKOBUX Yroll. A 1ie HEMOXJIUBO 0e3
3HAHHS MICUXOJIOTIi.

KoMrieTeHTHICTh ~ mOcepenHUKa mependa-
4ya€e yMIHHS TaKOX IpaIffoBaTh 1 3 OCOOHUCTIC-
HUMU [iHHOCTSIMH. Lle Ti mpuHIMNM, 32 SKUMH
MU KUBEMO. YECHICTbh, JIOSUIBHICTh, MYHKTYaJIh-
HICTh, aKyPaTHICTh — I1€ MPUKJIIAIH I[IHHOCTEH, SKi
JIOTIOMArarTh HaM OPIEHTYBaTHCS B HEBH3Haue-
HOCTI ITOBCAKIEHHOTO XUTTS. Koy 11 [iHHOCTI

10 Pexomenmartist Ne R (99) 19 Kowmitery wminictpiB Pagu

€Bponu epaBaM-uieHaMm Pajy, siki 3allikaBieHi B oprasi-
3amii Meianii y KpUMiHaIbHUX CIIpaBax, npuitHaTa Komire-
TOM MiHICTpiB Ha 679-i 3ycTpiui npenacraBHukiB Komitery
Bix 15 BepecHs 1999 p. URL: https://zakon.rada.gov.ua/laws/
show/994 828#Text.
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MOPYIIYIOTHCS 200 OCMOPIOIOTHCS, BUHUKAE KOH-
¢dmikt. [locepenHuk mTOBHMHEH iMeHTU(DIKYBaTH
LIHHOCTI CTOPiH, 00 OymyBaTtu poOOTYy BiAMO-
B1JIHO JI0 HUX, a HE IPOTH HUX.

[ToTpiOHO Bim3HAYUTH 1 Te, MO BCI JIIOIU
MaTh YHEPEHKEHHS 1 MOCTIHHO POOIATH MpH-
MyIIEHHS — PO 1HIIUX JIFOICH, IXHIO MOBE/IIHKY,
iXHi AyMKu, Hamipu 1 MoTuBH. OJIHAK 3arajbHa,
ane HeOe3meyHa TOMUJIKA, TOJISTAaE B TOMY, IO
BCl ymepemxeHi. ToMy KOMIIETEHTHICTh IOCe-
peIHUKa MOJISrae TaKoK Y BMiHHI BUSIBUTH CIIO-
TBOPEHHS B CIIPUHHATTI CTOPIH 1 pO3BIATH XUOHI1
ySIBIICHHS, BUSIBHUBIIU IMPU I[bOMY CIUIBHE ISt
000X CTOpIH.

JlocBigueHi TOCEpEeTHUKH TOBUHHI BMITH
po3mi3HaBaTH, 1IeHTU(]IKyBaTH 1 e()EKTUBHO
YOPAaBISATH [HUMU OCOOIUBOCTSMH  JIFOICHKOT
noBeiHkH. Ti, XT0 70OpE iX PO3yMiIOTh, OYIyTh
qacTilie JOMaraTtucsi BPETYIIOBaHHS CIIOpPY
1 BUTpauaTy MEHIIEC Yacy Ha CyIpoOBiI Jiajory
cropin''. BBakaemo, 110 came IIi BJIACTUBOCTI
MaloTh BHU3HAuajbHE 3HAYEHHS IiJ Yac BHUPI-
IICHHSI TUTAHHS PO KOMIIETEHTHICTh MOCEPEeI-
HUKA.

[HCTpYKIliE 3 Kpamoro 3acTOCYBaHHS YWH-
Hoi Pexomenpariii oo mMemiamii y KpuMiHab-
HUX copasax Bin 7 rpyaas 2007 p. nependadae
000B’s130K JIepKaB Ta/du 3aIlikaBlIeHUX y cdepi
PO3BUTKY Mefiamii 1HCTUTYLIH 3abe3nedyBaTu
HasBHICTh BIAMOBIIHMX HABUYAJBHUX IIpOrpam
JUI ME/IIaTopiB 1, 6epydH 10 yBaru po30i>KHOCTI
MDK HaBYaJIbHMMM MpPOrpaMaMH, BCTAHOBIIO-
BaTH 3araljibHi CTAaHIApPTH TAKOTO HABYAHHS.

VY mporeci HaB4aHHS Memiallii MarTh OyTH
BpaxoBaHi IIOHAHMEHIIE TaKi ACHEeKTHU: NpPUH-
LIMITN Ta LTl Meianii, CTaBICHHS Ta €THKA M-
aropa, eramu mpoiecy Mefiarii, 6a30Bi 3HaHHSA
CUCTEMHM KPHUMIHAJILHOTO IMPaBOCYIs, 3B S30K
MDXK KPUMIHAJILHUM MPaBOCYIISIM Ta MEIAIlETO,
BH3HAYCHHSI, CTPYKTypa Ta Kypc Mefialii, 3aKo-
HOJIABYl PaMKH JJIs 3/1MCHEHHs MeJiallii, HaBu-
YKH Ta TEXHIKU KOMYHIKallii # poOOTH 3 moTepIii-
JMMH, IPABOMIOPYIITHUKAMH Ta IHITUMHU 0COOaMH,

I Kyprauckast M. TIpodeccroHambHO-THIHOCTHBIE KOM-

METCHIIMU MEANATOpa M ero Pojib B IPOILECCE BHECYICOHOTO
yPEryIupoBaHus CIOPOB. Bonpocei poccuiickoeo u medxncoy-
Hapoorozo npasa. 2019. Tom 9. Ne 7A. C. 158-169.
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3aJly4eHUMHU B TPOIEC Memialii, y T. 4. 0a30Bi
3HAHHS MI0/I0 MOBEIIHKU W Peakiii MOTepIuIuX
Ta NPaBONOPYIIHUKIB, HABUYKU i TEXHIKU Meli-
aIii, HaJeXHUN 00CAT POJIBLOBUX IrOp Ta IHIIUX
NPAaKTUYHUX BIPAB, CIIELialbHI HABUYKH ITPOBE-
JIEHHsI Mefialii y pa3i TSHKKUX MMPaBOMOPYIICHb
Ta IPaBONOPYIICHb, Y CKOEHHS SIKUX 3aisHI
HEIMOBHOJIITHI, PI3HOMaHITHI METOIH BITHOBHOTO
MPaBOCY/IsI, OLIHIOBAHHS TPEHEPCHKUX 3HAHD
Ta KOMIIETEHTHOCTI.

HaBuanHs MeaiaTopiB MOBUHHE CYNIPOBOIKY-
BaTUCh CYTMEPBi3i€l0, HACTABHUIITBOM 1 TOCTIH-
HUM PO eCiiHIM 3pOCTAHHSM.

Jlep>kaBu TOBMHHI BHU3HABaTH Ba)KJIUBICThH
BCTAQHOBIICHHSI 3arajlbHUX KPHUTEPIiB  IIOJ0
JTIO3BOJTY aKpeAauTallii MeaiaTopiB Ta/dm opraHi-
3aIiif, M0 HAJArTh MOCIYTH 3 Memialii Ta/abo
HaBYaIOTh MeJiaTopiB. Uepes 3pocTaHHsS PIBHS
MOOUTBHOCTI B MeXax €Bponu MOTPiOHO BXKU-
BaTH 3aXO/IB IIOJ0 BCTAHOBJIEHHS 3arajlbHUX
MDKHApOAHUX KPUTEPIiB aKpeauTarii, Takux sk,
HaNpUKJIaj, €BPONECUCHKUN cepTudikar memia-
TOpa TOLIO.

OcCKUTbKH ~ JIeSKl ~ JIepKaBU  CTUKAIOTHCSA
3 mpoOlieMaMu SIKOCTI HaBYaHHS MeJ1aTopiB,
HAI[IOHAJILHUM HABYAJIbHUM 3aKJIaJlaM PeKo-
MEHJIy€ThCSl HAJarojKyBaTH 3B’sI3KM Ta/abo
3aMpoBaPKyBaTH TOCTIMHO JIif04l HaBYaJIbHI
nporpaMu JJisi MeIiaTopiB, a TaKOX i Tpe-
HepiB 3 Mmemianii (Hampukiaa, €BponenChKUi
HaByaJbHUH LeHTp). Lle Moxe 3ailicHIOBaTHCS 3a
cripusinas Pagu €Bponu y criBmipaiti 3 €Bpomneii-
cekuM Corozom'™.

BucnoBku

TakuM 9MHOM, MIKHApOJHI CTaHJIAPTH BHPI-
IIEHHS  KPUMIHAJIBHO-TIPABOBOTO  KOH(IIKTY
IUIIXOM JOCATHEHHS KOMIIpOMicy mepezda-
YalTh HHU3KY BUMOI JO Y4YacTi MOCEepeIHUKA
y IIbOMY IIPOILIECi.

1. 30epexeHHS MOCEPEAHUKOM Y BHPIIIECHHI
KPUMIHAJbHO-IIPABOBOTO  KOH(IIIKTY HEHTpa-

12 [HCTpYKIiSl 3 KPaIOro 3acTOCYBaHHS YMHHOI PekoMeH-

Jarii moao Meianii y KpuMiHAIBHUX CIIpaBax Bia 7 TPyIHS
2007 p. URL: http://aau.edu.ua/static/lll/texts/mediation/RJU.
Vol.11.pdf.
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Sirotkina Mariia

Jitety mnepeadavae, II0: a) y pasi 3BEpPHEHHS
10 Oynb-sikoi 0COO0M y 3B’SI3KY 3 11 MOXKIIMBHM
MIPU3HAYEHHSM SIK TIOCEPEIHUKA 1151 0c00a TMOBi-
ToMIII€ TIpO Oyib-siKi 0OCTaBUHH, SIKI MOXYTh
BUKJIMKaTH OOIPyHTOBaHI CyMHIBH B ii HeyIie-
pemKeHoCTI ab0 HE3aJIeKHOCTI; 0) MOCEePETHHUK
HE Mae TpaBa Aista abo, SKIO BiH MOYaB JisATH,
MPOJIOBXKYBATH ISTH 0O€3 3’sICyBaHHs IIOIe-
penHbO BCiX 00CTaBUH, SKi MOXKYTh 200 MOIJIH O
BIUIMHYTH Ha MOTO HE3JIC)KHICTh UM BUKIHKATH
KOH(IIIKT iHTEepECiB.

2. 3MICT HE3aJIeKHOCTI Ta HEyNepemIKeHO-
CTI CTAQHOBJATH TaKi €JIEMEHTH: a) Ipodeciii-
HUM MMOCEPETHUK HE TIOBUHEH JISTH y THTEpecax
onHiel ctoponu. Kiientamu Uit HbOTO € 00HIBi
CTOPOHU KOH(IIIKTY; 0) MOCEPEIHUK MIITPUMYE
CTOPOHHM y IX MpParHEHHI BUPILIUTH KPUMIHAIb-
HO-TIPABOBHH KOH(QUIIKT HUISIXOM JOCSTHEHHS
KOMIIPOMICYy; B) SIKIIO IOCEPEIHUK BiIUyBaE,
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10 HE MO)KE€ BUKOHATH IO YMOBY, BiH TOBUHEH
MepeIaTy CIpaBy 1HIIOMY MeIiaTopy ado MpHUITH-
HUTHU MEJialliio; T) 3aJIHIIAI0YNUCh HEyTepeIKe-
HUM IOJI0 CTOPIH, MEAIaTop 3aJUIIAEThCS HE
Oaiiy>kuM 10 GaKTy MpaBONOPYLICHHS.

3. YecHiCTh mocepeaHuKka nepeadadae moro
000B’SI30K PEKOMEHIyBaTH CTOPOHAM TPHUIIHU-
HUTH TIPOLIEypy Meiallii, sSKIIO BiH BBaXae,
I0: &) Yrofa, sSIKy IUIaHYIOTh YKIIACTH, € He3/IiHC-
HEHHOI0O a00 HE3aKOHHOI; 0) MPOTOBKECHHS
OpolLeAypr Mefialii He MaTHMe MO3UTHBHOTO
pe3ynbrary.

4. KOMIIETEeHTHICTh IOCEpeJHUKA Ta HasB-
HICTh HEOOX1THUX 3HaHb y cdepi Memialii o3Ha-
Yyae Halle)KHE HAaBYaHHS Ta TOCTiiHE BJOCKOHA-
JICHHSI HOTO TEOPETUYHMX 1 MPAKTUYHUX HABUYOK
y chepi mpUMHUPIOBAIBHUX MPOLEAYP 3 ypaxy-
BaHHSM YCIX CTaHAapTiB a00 BHUMOT, IO HaJje-
JKaTh JI0 bOTO, MOB’I3aHUX 3 TX aKpEeAUTAIIIEIO.
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Beryn

AKTyallbHICTh JTOCHIJIKCHHSI TIPaB JIFOIUHH
HE 3HAa€ MEX, OCKUIBKM BOHHU PO3BHBAIOTHCS
pa3oM i3 pi3HUMH TJIOOATBHUMH TPOILIECAMH,
SIK1 TIOCTIHHO BiJIOYBaIOThCS B Cy4aCHOMY CBITI.
[TpaBa NrOMUHY € MIHHICTIO AJIT BCHOTO ITUBIII-
30BaHOTO CBITY, OHAK YHUKHYTH iX OOMEXEHb
YU MOPYIICHb HE BIAETHCS HABITH Y HaiijeMo-
KpaTHYHIIMMX KpaiHax cBiTy. Came 1e i 3yMOB-
JFOE€ BaXJIUBICTh Ta HEOOXITHICTH iX HAYKOBOTO
BUBYCHHSI.

OcMHuCeHHS TIOACHKHUX TPaB MPOUIILIO KPi3h
MIPU3MY PI3HHX 1JICOJIOTTYHMX ITiIXOAIB, K1 TPO-
JOBXKYIOTh (DOpMyBaTHCS Pa3oM 13 Cy4aCHUMH
nporecamu y cBiTi. CBoro yacy /. JIokk Bu3Ha-
9aB rOJIOBHUMH CEpe]l IIpaB i CBOOO — MpaBo Ha
PIBHICTB, TpaBO OyTH caMuUM CO0O0I0, a TaKOXK
npaBa Ha cBOOOJY Jiii, HA IPUBATHY BIACHICTB,
Ha BIACHY Mpalro Ta i HACIiAKK Tomo'. 3abe3-
MEYEHHsI PIBHOCTI SK KOHCTHTYLIMHOTO MpPWH-
LUITy HUHI CTAHOBUTH OJIHE 3 TOJIOBHUX 3aBIaHb
Ui 3axigHuX JeMokparid. CydacHi JepaBH
3arajgoM HaMararoThCs CJiyBaTH IPABOBUM IliH-
HOCTSIM Ta MPUHITUIIAM, 30KpeMa, BU3HAIOUH I[iH-
HICTh TIPaB JIIOAWHHU HA KOHCTUTYIIHHOMY PiBHI,
a TaKOX IMIVIEMEHTYIOYH MI>KHAPOJIHI CTaHJapTH
B HaI[lOHAJIbHE 3aKOHO/IaBCTBO.

Sk 3a3nauvae C. llleBuyk, mpaBa Ta CBOOOIM,
3aKpilieHl B KOHCTUTYIIIMHUX TEKCTaxX, € CBO-
EPITHUMU TIO3UTUBHUMU «TIOTUIABISIMUY, IO
MO3HAYAIOTh HASBHICTb «pe3epByapiB MPHUPOI-
HOi cBOOOAM», — chep M03aaAePKABHOTO BILIHBY
Ta «TEPUTOPIIO CBOOITHOI AiSITLHOCTI 0COOM», IO
OXOPOHSIETHCS IIUMH TIPaBaMU Ta CBOOOTAMH BiJT
CBaBIJILHOTO JIEP>KaBHOTO BTPY4YaHHS Ta € cde-
POIO ICHYBaHHSI «KOHCTHUTYLIHHOTO TyXy»*.

Merta crarrTi. [Ipore omHi€r0 13 METOIOJIOT14-
HUX MPOOJIEM, sIKa HE BTPaya€e CBOEI aKTyaJIbHO-
CTi Ta MPUBEPTAE yBary JOCIITHUKIB, CJIJ Ha3-
BaTW THTaHHS YHIBEpCaJbHOCTI NpaB IOIUHH

"YexoBny T.B. KOHCTUTYIIMHUI NPUHLHUI PIBHOCTI rpoMa-
JSIH IIepe]l 3aKOHOM y IyOlIiYHOMY YIIPaBIIiHHI : MOHOTpadis.
XepcoH : Bunapanumii gim «lenpBetukay, 2019. C. 19.

2 Ilesuyk C. CymoBuit 3axucT mpas jroauau: [IpakTuka €Bpo-
nelicekoro Cyny 3 paB JIIOAMHHU y KOHTEKCTI 3aXi{HOI IpaBo-
Boi Tpanuiii. Kuis : Pedepar, 2006. C. 31.
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Ta 1X CTaHOBJICHHS B YMOBax (DyHKIIIOHYBaHHS
PEriOHANIBHOI CTPYKTYPH i1 BILTUBOM KYJIBTYpP-
HOro pensatuBizaMy. Okxpeciena mpoOiiema CTo-
CYETHCSI OJJHOYACHO 1 JOKTPUHAIBHUX IT1IXO/IB,
1 MPaKTUYHUX OCOOMUBOCTEH y PI3HUX Cyuac-
HUX JIep’KaBaX. 3 METOI PO3MISIHYTH TPE/ICTaB-
JIeHy TeMaTHKy Jajli MepeiieMo 10 OCHOBHOIO
BHKJIQ/Ty MaTepiaiy.

BuxkJiag ocHOBHOT0 Marepiajy

1. Yuieepcanvnicmo ax 3azanvha xapaxme-
pucmuka npae a100uHu

[IpaBa mroguHu modanu HaOyBaTH YHIBEp-
CaJIbHOTO Xapakrepy micis noaiit [pyroi cBito-
BOi BIHHHU, SIKI CYNPOBO/KYBAJIHCS MaCOBHMH
JIeTIOPTALiSIMH, PO3CTPLIaMU JIIOAEH 32 PACOBOIO
YH HalllOHAJIbHOO O3HAKAMM, 3HUILIEHHSIM JIF0Jei
y KOHLTabopax 4¥ BUKOPUCTAHHIM Ipalli JIronei
K pabchkoi pobouoi cwim. 3a pesyabraramu
Hropub6ep3pkoro Tta TokilichKoro BiliCHKOBHX
TpuOyHasiB Oy/I0 3aCyI)KEHO HU3KY BIHCHKOBUX
3JI0YMHIIB HAIMCTChKOI HiMeuunmHnu ta Mminita-
puCTChKO1 SMOHIT 32 CKOEHHS 3J0YMHIB MPOTH
JIFOIITHOCTI 1 MHPY?.

OpnHak yHIBEpCAJIbHICTh TPAB JIFOIWHU 3aJIH-
[IA€THCA HEMPOCTUM MUTAHHSAM Ui TPaBHU-
4yoi Hayku. «DakToM € Te, 10 HaBiTh JOHHUHI
HE ICHy€ 3arajJbHONPUUHATOrO PO3YMIHHS Ili€l
inei. HaromicTh 30BCiM HE Opakye 3ycWib yce-
TaKl PO3TIYMAyuTH, a 0 K caMe MOXKHA PO3y-
MITH 1] TIOHSTTSIM «yHIBEPCAJTbHICTD JTIOICHKUX
npay. Taky npoOiemMy Maiike HIXTO 13 3apyOik-
HUX aBTOPIB HE OMHHAE, MAIOUU CIIPaBy 3 yCIM
CIICKTPOM THUTaHb Tajly3i IPaB JHOIUHI»",

3rajlaHuii Ha TOYaTKy MPUHITKIT PIBHOCT1 HUHI
€ TPUKIAJAOM YOCOONEHHS i1ei mpo IMIHHICTH
Ta YHIBEPCAIBHICTh JIIOACHKUX TpaB, IS SKOT
MUTaHHS PIBHOCTI BCIX JIIOJEH CTae OCHOBHHUM
3aBJaHHSM Y TeMi Ipo mpasa JtonuHu. «[Iporono-
IICHHS IPUPOIHUX 1 HEBIJI'€MHHUX MPaB JIIOIUHH
Oys10 6 HEMOXKJTMBUM 0€3 BU3HAHHS PIBHOCTI BCiX
JrOAeH mepes 3aKkoHOM, ToOTO (hopmasibHOT piB-

3 Caunn M.B. [TopiBHsUIbHE KOHCTHTYIIHE IIPABO : HABYAIIb-
Huit nociouuk. Kuis : FOpinkom Iutep, 2019. C. 47.

4 Tonosaruii C. IIpo mroxnceki mpasa. Jlekuii. Kui :
[ JIITEPA, 2016. C. 411.

JIVX
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HocTi. Came piBHICTh BU3HAYMJIA YHIBEPCAIBHUI
XapakTep IMpaB JIIOAUHU, TUM CaMHUM IMOKJIABIIH
Kpaii CTAHOBUM IIpaBaM i MpUBLIESM™

[TosichuTr yHIBEpCcaJdbHUN XapakTep IpaB
JIOJIMHUA MO>KHA TUM, 1110 BOHU OXOILTIOIOTH 17I€10
ix He3anmexHoro icHyBaHHsA. OCHOBOIOJOXKHI
MpaBa HaleXaTh KOXKHIH 0co01 HE3aJIeKHO Bif
Micis 11 mepeOyBaHHs, KYJIBTYPHUX OCOOIUBOC-
TEH, ICTOPUYHUX Ta MPABOBUX TPAMIIIN Ta MO3U-
TUBHOTO IpaBa oOkpeMux kpain. Kpim Toro,
yHIBEpCAJIbHUI XapakTep NpaB JIOJUHU 3a0e3-
MeYyETHCSI MKHAPOAHUM [IPABOM IIPaB JIOIMHH,
SIKe 3aKpIIUTIOE €MHI CTAHAAPTH IUX MpPaB, 110
MOUIAIOTHCS. BCIMA JIGMOKPAaTUYHUMU HAIlISIMHU,
Ta CIOPSMOBAHE HA 3a0XOUYEHHS 1 3aXHUCT TPaB
JIOAMHU Ha MIKHAPOAHOMY, pEriOHAJIbHOMY
Ta BHYTPIIIHHOIEPKABHOMY PIBHAX’.

Tak, posiBoM yHiBepcasiizmy y cdepi mpas
JFONTMHY € TIPUAHATTS 3araJIbHOT AeKIapaliii mpas
moauau (1948 poxy), MikHapOgHOTO MAKTY MPO
IPOMAJISIHCBKI 1 momiThyHi npasa (1966 poxy),
MIiKHapOIHOTO MaKTy MPO EKOHOMIYHI, COITi-
anbH1 1 KynpTypHi nipaBa (1966 poxy) Ta iHmii.

Sk 3a3HavaeThcss B myOumikaiii mpodecopa
I'eiinens6ep3bkoro ynisepcurery B. bprorrepa,
Ha pyOeXi THCSIYONITh, PO3MISLAAIOYM TIOJI-
THUYHI Ta MPaBOBI JOKYMEHTH 3 MpaB JIIOAMHHU,
MH CTHKaeMocs 13 Oe3iagHor0 OararomMasiT-
HICTIO YHUCJICHHUX JCKJIapaiiii 1 KOHBEHIII
pPEeriOHAIBHOTO Ta YHIBEPCAJIBHOTO XapakTepy.
I[i nOKyMEeHTH CTOCYyIOThCs: 1) 3arajibHOrO
peraMeHTyBaHHs; 2) IIpaBa Ha CAaMOBU3HAYEHHS
1 po3BUTOK; 3) 3a00pOH T'CHOIMY, BIHCHKOBUX
3JIOYMHIB 1 3JI04MHIB IIPOTH JIOACTBA; 4) JIIKBiIa-
uii quckpuminaiii; 5) 3a6opoHu padCcTBa, migHe-
BUIBHOI TIparli Ta TOPTiBJi JIOAMU; 6) TpolIeM
ODKEHIIIB, MPUTYIKY, 0oci0 0e3 IrpoMajasHCTBa,
3 MOJABIMHUM YU MHOXUHHHUM TPOMAISHCTBOM,
1HO3EeMIIiB; 7) IOBOKEHHS 13 3aCyIKEHUMHU 3J10-
YUHIIMHA Ta IHIIMMH 3aTPUMaHUMU; 8) MHUTaHb
couianbHOro 3abesmnedyeHHs; 9) pobouoi cuim
Ta Mparli, BKIIOYaOUd CBOOOY CTBOPEHHS aco-

*Yexouu T.B. KoHCTHTYLIHHMIT MPUHIMIT PIBHOCTI rpoma-
JUTH TIepel 3aKOHOM y IYOIIYHOMY YIIPaBIIiHHI : MOHOTpadisL.
Xepcon : Bunasuuuwnii nim «lenbBetrka», 2019. C. 26.

¢ 3arasnpHa Teopis npasa : miapy4Huk / 3a pex. O.B. Ilerpu-
muHa. Xapkis : [Ipaso, 2020. C. 457.
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miaii 1 pyxis; 10) nutroQy ta ciM’i, y ToMy uucii
npaB auTuHY; 11) cBOOGOAM JIpyKy Ta BIIBHOIO
00iry iHdopmarii; 12) koH(DiaeHIIIHHOCTI TaHUX
PO MPUBATHE JXUTTS, 13) mpaBa Ha BIIMOBY Bij
BIHCHKOBOT CiTy>:x0u1; 14) TymMaHiTapHOTO Mpasa’.

Ha gymxy M. CaBunHa, 3 TOUKH 30py Y3rojHKe-
HOCTI TOIVI/IIB HA BaXKJIMBY POJIb NPAB JIIOAUHU
JUTsI Cy9acHOTO CBITY Ta iX MDKHApOJAHUNA PIBEHB
NpaBOBOi perIaMeHTallii 0 OCHOBHHX XapakTe-
PHUCTHK TPaB JIFOAMHHA HAJIEKATh: «COlllajbHa IiH-
HICTB; piBHA Mipa; MPUPOAHUM, HEBIIUYKyBaHUM
1 HEBII'EMHHI XapakTep; BUPAKCHHsI MPUBATHOL
aBTOHOMIi 0COOHM; HOPMATHBHICTh; TapaHTOBA-
HICTb y paMKax HaJICKHOI [TPaBOBOT IPOLIETYpr»®.

VHiBepcaJbHUI XapakTep MpaB JIOAMHU Ta 1X
MPIOPUTETHICTh JIMIIAIOTHCS TMPEIMETOM 1HTEH-
CHUBHUX JIUCKYCIll y KOHTEKCTI peNITHBI3MY
Ta yHIBepcasi3My, aHTPOIIOJIOTIi TIpaBa Ta 1HTEp-
npeTauiil mpaB JIIOJMHU Y PI3HUX IPAaBOBUX
cuctemax. OJHAK 3 TOUKH 30py YHIBEPCAIBLHOCTI
SK 3arajJbHOI XapaKTePUCTUKU TMpaB IIIOAUHU
Ha BcecBiTHIM KoH(EpeHIii 3 MpaB JIOTUHU
y 1993 porti Oyo y3romkeHo, 1Mo yHiBepcalbHUI
XapakTep MpaB JIOIWHU «HE MIJUISIrae CyMHIBY».
Binenceka pexmapariisi Ta Ilporpama niit, npu-
nHaTl y Bigai Ha BeecBiTHil koHdepeHIii 3 mpas
monunu 25 yepBHs 1993 poky, CTBEPIKYIOTb, 1110
«BC1 paBa JIFOIMHY € YHIBEPCATbHUMH, HETIO/I1Th-
HUMH, B3a€MO3AJICKHUMH 1 B3AEMOIIOB’ I3aHUMU,
a 3HAYCHHS HAIIOHAIBHOI Ta PEr10HATBHOI CIICITH-
(biKH 1 pi3HUX ICTOPUYHUX, KYJIBTYPHUX 1 pemirii-
HHUX 0COOIMBOCTEN HEOOX1THO OpaTH 10 yBarm»’.

Cniz moroguTUCh 13 TyMKo0 M. AHTOHOBHUY,
sKa BKa3ye Ha Te, 1110, «HE 3allepeyyrouu camy
17Ie10 YHIBEpCaJIbHOCTI MPaB JIIOAWHU, OUTBIIICTD
YPSAIB Y PI3HUX JIepKaBax CBITY HAroJIOMIYE, 1110
CJIiJI BpaXOBYBATH 1 perioHabHI KyJIbTYpPHI 0CO-
onmuBocTI» .

7 bprorrep B. O0pa3 JrofuHU y KOHICIIIi MpaB JIFOIUHHU.
IMpobnemu dinocodii mpasa. 2003. T. I. C. 138.

8 Capumn M. B. [lopiBHsIbHE KOHCTUTYIIIHE TIPABO : HABYAIb-
Huii mocionuk. Kuis : IOpinkom Iurep, 2019. C. 47.

% BaranbHa Teopis mpasa : miapy4Huk / 3a pe. O.B. Ilerpu-
mmHa. Xapkis : [Ipaso, 2020. C. 458.

10 AntonoBrnd M.M. VHiBepcanbHICTh MpaB JIFOMAUHHU: TIPO-
OnmemM BU3HA4YCHHs 1 TiaymadyeHHs. Yaconuc Kuiscvkoco
yHieepcumemy npasa. 2004. Ne 4. C. 51.
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Ha wiit Te3i mepeiinemMo 10 po3nisiay MUTAHHSI
perioHabHOI 0COOIMBOCTI MPaB JIFOIWHH, SIKA, SIK
BUJIAETHCS, BUTIKA€ CaMe 13 XapaKTEepPUCTUKHU YHi-
BEPCAJIBHOCTI TMpaB JIIOAUHUA HAa MDKHAPOTHOMY
(3arampHONIEPKABHOMY) PiBHI B Cy4YaCHOMY CBITI.

2. Pecionanvna cmpykmypa 3axucmy npae
JII0OUHU

3po3yminio, IO 3 YHIBEPCAJIBHOCTI IIpaB
JIOJIMHU, SIKA pPErIaMEHTOBaHa IEpeJOBCIM Ha
PIBHI MIKHApOJHHUX IPABOBUX aKTIB, CIIIJI BUII-
JATU 1HITY crenudiky NpaB JIOJUHU, SKa TEX
Ma€ CBOIO IIHHICHY XapaKTEPUCTUKY, 3BaYKAIOUN
Ha pI3HOMaHITHI OOCTaBMHM Ha PiBHI OKPEeMHX
MPAaBOBUX CHUCTEM CBITY, a CaM€ PO3BHUTOK peri-
OHAJBHOI CHUCTEMM 3aXHMCTy Ta TrapaHTyBaHHA
IpaB JIFOAUHH.

PerionanpHUM akTOM BUCTyHae €Bporenchka
KOHBEHIIISI TIPO 3aXHCT TMPaB JIFOIUHU 1 OCHOBO-
noJaokHuX cBo0ox (1950 poky). Xoua B niTepa-
Typil MOXHA 3yCTPITH AYMKY PO Te, mo €Bpo-
neiicbka KOHBEHI[ISl € MPOSBOM YHIBEpCalli3My
MpaB JIIOJWHU, OCKUIBKU 1IeH JIOKYMEHT € BiJIO-
OpakeHHsIM 3araibHO1 JeKIapaii npas JOIUHHA
(1948 poky), MixHapOAHOTO MAKTy PO Tpoma-
JSIHCBKI 1 monmituyHi npasa (1966 poky), Mix-
HapOJIHOTO IMAKTy MPO EKOHOMIYHI, COIiaJbHi
1 kynbsTypHi mpasa (1966 poky). Kpim Toro, Bxke
cama KoHBeH11is1 3HaYHO BIUTMHYJIA HA PO3BUTOK
IHCTUTYTY IIpaB 1 cBOOOJ JIFOAWHU HE TUIBKU Ha
TepuTOopii €BpOIK, a i Ha IHITUX KOHTUHEHTaX.
Bona He Mora Tak uM iHaKie He OpaTtucs 0
yBaru Imja 4Yac po3poOKH BIATOBIAHUX PErio-
HAJIbHUX MDKHApOJHO-TIPABOBHX JOKyMEHTiB'.
Taky mymKy ciij marpumatu, ajpke €Bpormeil-
ChKa KOHBEHLIIS JJIs 3aX1THUX AEMOKpaTiii craia
Cy4aCHHM BTUICHHSIM KaTajory IMpaB JIIOJUHHU,
[0 3HAXOAWTH CBOE BIAOOpa)XCHHS HA HAaIlio-
HaJIbHOMY DiBHI, 30KpeMa, €BPOTICHCHKHUX JIE€MO-
KpaTHYHUX JIEPKaB.

[ToBepHIMOCH 10 perioHaIbHOI CUCTEMH TPaB
aroauHU. Tak, 10 OCHOBHUX MIKHAPOIAHUX aKTiB
pEerioOHAJIBHOTO PIBHA B Tady3l MpaB JIIOIUHU
CJIiJ] BITHECTU: AMEPHKAHCHKY KOHBEHIIIO ITPaB

1 Bexpy3 X. YHiBepcamiaMm i peqsTHBI3M IIHHOCTEH y KOH-
TEKCTI JiaJiory TpaBOBUX KyabTyp. Dinocoghis npasa
i saeanvHa meopisa npasa. 2012. Ne 2. C. 132.
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momuan (1969 poky), Adpukancbky xapTiro
npaB JoauHu 1 Hapo#iB (1981 poky), Apabcbky
xaprtito npas monuau (1994 poky).

Crning BiA3HAUUTH, IO B JCSIKUX pPETriOHaX
[TiBnennoi ta IliBnenHo-CxinHoi A3ii He icHYE
perioHaIbHUX KOHBEHIIIN 3 MPaB JIIOAUHH, TIPOTE
iX 3aXUCT 3AIHCHIOIOTH CIICIiaJbHO CTBOPEHI
perioHalibHI OpPraHu, 0 KOMIICTEHIII] SKUX HaJle-
JKUTb 3aXKCT MPaB JIOIAUHYU (HAPUKIIAT], BUILIIS-
I0Th Taki 3 HUX: [liBAeHHO-A3IHCBKY acoIliallio
perioHanbHOI CHiBOpalli Ta ACOIaIiio MiBICH-
HO-CXIJHHX a31iChKMX HaIiii'?).

Jam po3risiHeMo 3arajbHy XapaKTepUCTUKY
CTPYKTYpHU PETiOHAIBHUX CHUCTEM 3aXHCTy IPaB
JIOIMHY 32 BIAMOBITHUMHU MIKHAPOJAHUMHU DPETi-
OHAJIbHUMH 1HCTPYMEHTAMH, 3TraJJaHIMH BUIIIE.

Amepukancvka pecionanvha cucmema xapax-
TEPU3YETHCSI JABOPIBHEBOIO CHCTEMOKO 3aXHUCTY
MpaB JIOIMHU, BIAMOBIIHO /IO SIKOi CKapra 3asB-
HUKA € TMPEIMETOM pPO3IISAY ABOX CTPYKTYD:
MixaMepHKaHCBKOi KOMicli 3 TpaB JIIOAWHU
Ta MiKaMEpUKaHCHKOTO CyAy 3 TpaB JIFOIMHU.
Takox IiIOTh YOTHPU OKpEMi aKTH, SIKi 3aXu-
Ial0Th OKpeMi Kareropii mpaB JronuHu: Mixa-
MEPHUKAHChKa KOHBEHIliS 100 3amo0iraHHs
KaTyBaHHSAM Ta TokapaHHs 3a HuX (1985 poky);
MixamMepuKaHCbKa KOHBEHI[ISl 1010 HACHIIb-
HUIIBKOTO 3HUKHEHHs 0ci0 (1994); Mixamepu-
KaHChKa KOHBEHIIis [TPO 3a1100iraHHs HACUIIBCTBY
1010 KIHOK, HOTO BHKOPIHEHHS Ta TOKapaHHS
3a Hporo (1994 poky); MixkamMmepukaHChbKa KOH-
BEHIIis PO JIKBIAAIIIO BCIX BUAIB IUCKpPUMiHA-
1ii HemoBHOcIpaBHUX 0ci6 (1999 poky).

Aghpuxancoka pecionanrbHa cucmema Mae
cBoi ocobnmuBocTi. Tak, BukoHaHHS AdQpHuKaH-
chKOi xapTii mpaB JronuHu 1 HapomiB (1981 poky)
MOKJIaJeHO Ha AQPUKaHCBKY KOMICIIO 3 TIpaB
JIIOIMHY 1 IPaB HAPOJIIB, 0 SKOT MOXYTh 3BEpTa-
THCA 31 CBOIMHU CKaprami siKk HEyps0Bi opraHiza-
1111, TaK 1 1HI11 0coOU. AJie TUTaHHSI MTOPSJIKY PO3-
STy TAaKUX CKAPT JIMIIIIIOCS HEBPETYIILOBAHUM,
tomy KoMmiciss cama Ha BIIacHUU po3Cy/ BHPIITY-
BaJIa, 3 IKUMH KOHKPETHO CKapraMu MaTu CIIpaBy.
Jnst BupimeHHs nutaHHs edektuBHOCTI Komi-

12 Tomogaruii C. Ilpo monceki mpasa. Jlekii. Kuis :
[JIITEPA, 2016. C. 406.
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cii y 1998 poui Oyno yxsaneHo Ilporokomn mpo
3acHyBaHHS AQPHKAHCHKOTO CYITy 3 TIPaB JIFOAUHH
1 mpaB HapofiB (JOKyMEHT HaOpaB YHMHHOCTI
2004 poxy, komu Oys0 3xilicHeHo 15 #ioro paru-
¢ikamniil y HalllOHAIBHUX MApJIaMEHTaX PErioHy).
OnHak KpaCHOMOBHOIO € JIesIKa CTaTHCTHKA JTisUThb-
Hocti poro Cymy. 3a niepion Bix 2008 poky mepen
Cynom mocrano jumie 35 crpas, 13 HUX JIMIIE
9 3aBepILICHO BUHECEHHSM OCTATOYHOI'O PiIlICHHS;
10 — yce mie Ha cTanii po3mIsLy, a 8 — BIIXWICHO;
pemrty — noBepHyTo Ha po3rsia Kowmicii'.

3a AdpuKaHCHKOIO XapTi€l MpaB JIIOIWHU
1 HapoIiB, OKpiM MepeliKy TpOMaasHChKUX
1 TTOJIITHYHUX TTPaB 0COOM, a TAKOK EKOHOMIYHUX,
COLIaIbHUX 1 KYJBTYpHUX MPaB, UM PETiOHAIb-
HUM aKTOM BH3HAY€HO TaK 3BaHl «KOJIEKTHUBHI
npaBa», AKi BIAOMI SIK «IIpaBa COJIZapHOCTI»
(fimeTbcst MpO PI3HOMAHITHI TIpaBa HApPOMIB Ha
piBHICTH, HA CAMOBHU3HAYCHHSI, HA PO3BUTOK, Ha
MHp 1 O€3MeKy, Ha 3aJI0BUIbHE TOBKULIS TOIIIO).
Pazom i3 TUM 0OCST «IpaB CONIJAPHOCTI» TaK
1 3QJIMIIAETHCS JOCI HE 3 SICOBAHUM .

Pezionanvna cucmema na brnusbkomy Cxo0i
€ OJHIEIO 13 HOBHMX CEpe/l PETiOHAIBHUX CHCTEM
IpaB JIOJUHH. 3a3HaUYCHA CUCTEMa IpeJICTaBlIeHa
ApaOCBKOIO XapTI€rO TpaB JFOIMHM, Ky YXBaJwiia
Jlira Apabepkux [lepsxas 1994 poky. Cama Xaprist
Mae 0araTo CuTbHOTO 13 IPUITCAMHU, SIK1 MICTATBCSI
y 3arasnbHii qexnaparii npas Jiroguad (1948 poky).
[To3zasik 11eif MIKHApOIHUHN PEriOHAIBHUNA THCTPY-
MEHT BiJ] Yacy CBOIO YKJIaJECHHS TaK HIKOJIH 1 He
OyB paTH(]iKOBAHUH KOITHOIO 3 JIePIKaB-ITiITHCAH-
TiB, @ OHOBJICHMI BapiaHT XapTii OyB yKJIaJeHUI
2004 poky. 3a HasiBHOCTI ceMu parudikariiii Xap-
Tist Habpasa unHHOCTI y 2008 pori. PyHKIIiIO crio-
CTEpEKCHHSI 32 BUKOHAHHSIM XapTil MOKJIaIeHO Ha
ApaOCbKuil KOMITET 13 JTIOICHKHX MPaB, yTBOPEHUI
13 ceMu He3aleKHUX BuaaTHUX oci0. Llei opran
HAQ/IUIEHO JIMIIE KOMIIETEHINIEI0 KOHTPOIIOBATH
JIOTIOBII, SIKI HAJIAIOTh JIEPYKABU-CTOPOHH XapTii,
OZIHAK BiH HE HAJUICHUH KOMIICTCHIIIEIO PO3IIIsi-
JIaTH 1HAWBITyaIbHI 3BEpHEHHS .

13 Tomosarmit C. Ilpo monceki mnpasa. Jlekuii. Kuis

AYX TIJITEPA, 2016. C. 402-404.

1 Tomosaruit C. Tlpo mionceki mpasa. Jlekmii. Kuis
AYX TJITEPA, 2016. C. 403.

15 Tam camo. C. 404-405.
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Kpim TOro, 3a muM perioHaJbHUM aKTOM
MICTUTBCSI TApPaHTIsl CTOCOBHO TIPaB, sIKa € Mo10-
HOIO JI0 1HIIKX YHIBEpCATbHUX 200 PeriOHaTbHUX
KoHBeHIIIN. [IpoTe, K Bi3HAYAETHCS J10CTITHU-
KaMH JIIOACHKHUX IpaB, Apabcbka XapTis 3a3Ha-
Bajla KPUTUKHU BHACIIJIOK TOTO, IMIO 1i IPHUITHCH
YPIBHIOIOTH CIOHI3M 13 pacu3MOM; piBHICTh
YOJIOBIKA 1 )KIHKM TapaHTOBAHO JIUIIIE «B PaMKax
MO3UTHUBHOI JUCKPHMiHAIlil, YCTAaHOBJCHOI Ha
KOPUCTD KIHKH 1CJIAMCHKHUM IIapiaToM, 1HITMMH
OOrOCIIOBCHKMMM 3aKOHAMH 1 BIJHOBIAHUMH
3aKOHAMH Ta IOPUAUYHUMU IHCTPYMEHTaMI»; Tii
OpaKkye NPHUIHUCIB, SIKUMH O 3alpoBa/KyBajacs
MmoBHA 3a00pOHA Ha CTpaTy 0ci0, K1 CKOLIN 3J10-
YKH BikoM J10 18 pokiB'e.

OTKe, aHAJI3yI0YM PETIOHAJI3M SIK XapaKTe-
PHUCTUKY IIPaB JIIOAUHU, OeIbriiChKUI Ipodecop
MiKHapoHoTo pasa K. BepxoBeH cTBepaKyBaB
po Te, U0 «perioHalizM gk Gopma 00’ eTHaHHS
1 CIIBpOOITHHUIITBA JIEP>KaB CTBOPIOE CIPHSTINBI
MOXJIMBOCTI JUIsl TIOMOJIAHHS YAaCTHHU TPYIHO-
B 1070 €(pEKTUBHOTO OCSATHEHHS YyHIBEp-
CaJIbHOTO KOHCEHCYCY, ajie HIlI0 Haclpapli He
MOJKE 3a00pPOHHTH JIepKaBaM Ha PET1OHATILHOMY
piBHI BIIXWJIUTHUCH BiJ BU3HAHHS Ta TapaHTIi
1paB, 10 He BU3HAHI 1 HE CIIPUHMAIOTHCS HUMH
SIK yHIBEpCaIbHI»''.

O. JlamkoBchKa 3ayBaxKye, 110 OJIHIEIO 3 JIHC-
KyCIMHUX MpoOiIeM Cy4acHOI IOPUAMYHOI HAYKH
B KOHTEKCTI MpaB JIOIUHMA € 1X HAJICKHICTH 0
yHiBepcaJlbHUX a00 BigHOCHHX. DaKTU4HO
HWOeThCs MpO Te, M0 BU3HAHI HA MDKHAPOI-
HOMY piBHI $IK YHIBepcalbHI IpaBa JIIOIUHH
(sIKi TIOBMHHI JOTPUMYBATHCS BCIMa 1 BCIOIH)
Ha PEriOHaJbHOMY PIBHI MiJl BIUIMBOM PI3HHUX
COITIOKYJIBTYPHUX TPAIUIIIN, HallIOHAJILHUX 3BU-
4aiB, peirifHUX Ta IHIIMX YUHHUKIB yTPayaroTh
O3HAaKH Ta SKOCTI yHIBEPCAJIbHOCTI i HAa0yBalOTh
3Ha4eHHs abo craryc BigHOCHUX. [IpuxXunpHUKH
Teopii «BIIHOCHHUX TPaB» — TaK 3BAHOTO KYJIb-

16 Tam camo. C. 405-406.

17 JlyxameBa E.A. TlpaBa demoBeka W TIPOIECCH TI00a-
nu3anuu  coBpeMeHHoro Mupa. Mocksa : Hopwma, 2005.
C. 336-337. (l{um. 3a: PoroBuk O. [luckycis Mix yHiBepca-
J3MOM Ta MAPTUKYJSIPU3MOM (PETiOHATIZMOM) Y Cy4acHOMY
MDKHapOIHOMY TIpaBi y KOHTEKCTi (hopMyBaHHS adpuKaH-
CHKOI CHCTEMH 3aXHCTY TIPaB JIOAUHU. €6poneiicbKi nepcnex-
musu. 2014. Ne 5. C. 100-106).
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TYPHOTO PEJISATHUBI3MY — JIOIYCKAalOTh 1 BUIIPaB-
JIOBYIOTh IIIOJI0 OCTAHHIX YCl MOMKJIMBI BIJIXH-
JeHHS, OOMEeXeHHs1 a00 BCTAHOBJICHHS PI3HUX
3acTepeKeHb 010 3arajJbHOBU3HAHUX CTaHIap-
TIB 13 IIpaB JIOAUHH'®.

Kputuku yHiBepcasbHOCTI TMpaB JIOAWHH
CTOSTh Ha MO3UISAX, IO B KOXXHOMY CYCIHiJIb-
CTBI € CBOi OCOOJIMBOCTI B Taly31 IIpaB JIIOAMHHU.
[IpoTe BUHMKA€ MUTAHHS, YU CIpPaBIl B cydac-
HUX YMOBax CIIiJi JOTPUMYBaTHCh CaMe€ TaKHX
MOTVISI/IIB, TOBOPSIYM PO OCHOBOIOJIOXKHI TpaBa
JIIOTUHM, SIKI MAIOTh CBOIM JDKEPEIOM IMPUPOIHE
noxo/pkeHHs? Ilutanus, K BUSBISETHCS, OCI
BIIKpHTE.

3 nmpuBoxy penstuBizmy H. Caroxina y cTarti
npo «®Dinocodito mpaB goauHW» y Bemukiit
YKpaiHChKIN IOpUIMYHINA EHUUKJIOoNeail Xapax-
TEepU3ye WOro TakuM 4YMHOM. Te3a mpo yHiBep-
CaJIbHy 3HAUyIIICTh MPAB JIOJUHU SIK MOpaJbHE
MPaBO € MPEIMETOM KPUTHKH 3 OOKYy MOpalib-
HOTO pEJIATUBI3MY, MPEICTaBIEHOr0 Ha 3axoi
MePEeBaKHO KOMYHITAPU3MOM — JJOKTPHHOIO, STKa
CTBEP/XKYE, [0 TUCKYPC PAB JIFOAWHU ITHOPYE HE
JIIIE KYJIBTYpHY OaraToMaHITHICTb, ajie i COIli-
aJIbHy OCHOBY OCOOUCTO1 1IEHTUYHOCTI, 1, TAKHM
YUHOM, IIpaBa BIJIOKPEMJICHOTO BiJ CIUIBHOTH
Cy0’€KTa BUSBIAIOTHCS M030aBICHUMH CEHCY.
PenstuBicTH pO3MIsAat0Th MOPATIBHICTD SIK COITI-
albHUN Ta iCTOpUYHUN (peHOMEH, a MOpajbHi
HOPMHM 1 MPUHIUIKA BBAXKAIOTH JIMCHUMU JIUIIE
B MEXaXx Ti€i CHUIBHOTH, Y SIKiii BOHM BHHUKIIHN
1 B MeXax sKOI OTpHMajH INMUPOKE BU3HAHHS.
3a3HavaeThCs, 10 EMITIPUYHUM TiATBEPIKEH-
HSAM IIi€l TE€3W PEJSITUBICTA BBa)KaloTh Oararto-
MaHITHICTh MOPJIbHUX TMEPEKOHAHb 1 MPAKTHK
y Cy4acHOMY CBITI, IO MOXHa CIOCTEpIraTu
HaBITh y MEKaxX OJHOTO CKJIaTHOTO CyCIiJIbCTBA,
HaINpuKJaj, CycrnuibcTBa BenukoOpuranii 4um
Vkpainu. PensaTuBicTH HiAKpECIIO0Th OpieHTa-
IIF0 TIPaB JIFOJWHU Ha 1HAUBITYyTICTHYHY KYJIb-
TYpy Ta ITHOPYBaHHS KOJIEKTHBICTCHKOTO Xapak-
Tepy Oarathox cycniabcTB A3ii Ta Adpukwu.
SIkHaiiMeHIIe JesKi mpaBa MOXYTh OyTu

18 JlamkoBcska O. TlpaBa MOMWHU B TI00aTi30BAHOMY CBITI:
yHiBepcalizM uM penstuBisM. FOpuduunuii gicnux. 2019/4.
C. 5-6.
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3aliBUMHU y TaKuUX CYCHUIBCTBaX. Y TIpHIOMY XK
pasi BOHU CTalOTh HEOE3MEYHUMH, aJKE IS iX
MOBHOT IMIIEMeHTaLlii MOoTpiOHO 3aMiHUTH (YH-
TaMEHTaIbHI [IHHOCTI oHiel nuBLII3aii IIHHO-
CTSIMH 1HIIIO1, @ OTKE, MpaBa JIOAUHU TOCTAIOTh
K (hopMa KyJIbTypHOTO imMmepiamizmy'’.

Cnip 3a3naunth, mo, Ha aymMky C. J1oOpsH-
CBKOTO, € TPU MIAXOIU 10 MpoOIeMHU yHIBEp-
CaJbHOCTI MpaB JIOAUHU: 1) aOCONMIOTHHIA YHi-
Bepcaii3M; 2) NMOMIpPKOBaHUN yHIBEpcali3M Ta
3) KyAbTypHHH pelsITUBI3M. AHaNi3yl0ud 3a3Ha-
yenuit miaxig, 0. PasmeraeBa Bkasye Ha Te, 1110,
BIIKMHYBIIIM KPAWHOII, MK IIUMH TiAXOAAMH
3HAXOJUTHCS JIOBOJII IIMPOKUN CIIEKTP IOMIp-
KOBAaHUX KOHIEMIIN, sIKI OpPIEHTOBHO MOXKHA
BHOKPEMHTH y ABI Tpynu. Ha i gymMKy, Takumu
rpynaMmd MOXyTb OyTH: 1) CHIBHMIA pensTu-
BI3M — [IpaBa JIIOAUHU IEPEBAKHO, aJIe HE 3aBKIAU
BU3HAUYAIOTHCS KyJIbTYpOI0 abo iHIIMMH obOcTa-
BUHAMH Ta 2) CJIA0KHI pesTHUBI3M, BIJIOBITHO
JI0 SIKOTO yHIBEpCallbHI MpaBa JIFOAUHH IiJIsra-
I0Th JIMILE CEpPelHbO BU3HAYEHUM KYJBTYPHHUM
moudikamism.

Otmxe, O. JlamkoBchka BBaxkae: «IIpuxuiib-
HUKUA KYJIBTYPHOTO PEJSITHBI3MY, 3alepedylodn
MIPE3YyMIIIII0 HETIOAUTHHOCTI Ta YHIBEPCAIBHOCTI
MpaB JIIOAWHU, OYIb-SIKU pa3 CTBEPIKYIOTh, 110
MDKHApOJIHE BU3HAHHS IPaB JIOJMHU HE CTOCY-
€TbCS CTAHOBHMIIA KIHKH B CIM’1 Ta CyCHUIBCTBI,
10 TYT HEOOX1THO TOTPUMYBATHUCS TPATUITIHHUX
[IHHOCTEH, BUSIBIATA TEPHHUMICTh 10 pi3HOMA-
HITHOCTI Ta CHenu@iKyd COmMaIbHUX 1 KYJIbTYp-
HUX 3BUYATB»?'.

OCHOBOIO KOHIIEMIIIi PesATUBI3MY TPaBO-
BUX I[IHHOCTEH € MOJOKEHHS MPO Te, M0 CTaTyC
JIOAVHU BHU3HAYAETHCSI 1CTOPHUYHUMHM, PEIIrii-
HUMH, KYJIBTYPHUMH, TPAAULIHHUMU (PaKTOpaMHu.
Tomy st KOXKHOI HMBLTIAINT € XapaKTEPHUM

!9 Benuka ykpaiHChKa OpHAMYHA eHUUKIomexis: y 20 T
XapkiB : IlpaBo, 2017. T. 2: ®inocodis mpasa / penkoi.:
C.I. MakcumoB (tooBa) ta iH. C. 925-926.

2 Pasmeraesa FO.C. TlpaBa IOOWHU: YHIBEPCATBHICTh YU
KyNnbTypHa 0coOnuBicTh? epowcasne 6yoienuymeo ma Mic-
yege camospsoyseanns : 30. Hayk. nip. Xapkis : [IpaBo, 2008.
Bum. 15. C. 113-114.

2 NamkoBceka O. IlpaBa JOAMHH B TI00ATi30BAHOMY
CBITI: yHiBepcalisM 4M pensTuBizM. FOpuduunuii GiCHUK.
2019/4. C. 10.
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CBO€ YSIBJICHHS TPO IpPaBOBI I[IHHOCTI, KOXXHa
KyJbTypa Ma€ MpaBo Ha aBTOHOMIk. Cucrema
LIHHOCTEeH Ja€ 3MOTy MiATPUMYBATH KHUTTEII-
SUTBHICTh KO)KHOT OKPEMO B35TOT IIUBLII3AIII] BiJI-
MOBIAHO J10 11 IHHICHUX KPUTEPIiB, TOPOHKEHUX
ICTOpUYHHUM JOCBITOM>.

[IpuxunpHuKN YHIBEpCaJIbHOCTI paB
JIOAVHY 3ayBaXKyIOTh, III0 caM IO co01 yHIBep-
calli3M HE CylepeuuTh KyJIbTYPHIM pi3HOMAaHIT-
HOCTI, @ HaBIIaKH, CIYTY€ HOTO MMiITBEPIKCHHIM
y IITSHII TpaB JOIUHU.

o peui, C. MakcumoB 3a3Hayae, IO «3aB-
JSIKM CKJIQJTHOCTI Ta CYNEpPEewIUBOCTI II00alb-
HOTO CYCITIJILCTBA BUHHUKAE TIOTpeba B r1o0ambHii
eTwili, hopyMOM JJis OOTOBOPEHHSI SIKOi MOXKE CITy-
JKUTH MDKKYJIBTYpHUH niajor. [oioBHa BHMOTra
JUISL ydacTi B bOMY (OpyMI — BIIXUJIEHHS BY3b-
KOrO pensTuBi3My. KynbTypHa pi3HOMaHITHICTh HE
€ BUNPABJIaHHSAM KYJIBTYPHOTO 130JI1110HI3MY a00
MPOTEKIIOHI3MY. MIKKYJIBTYpHUN 1aJIOT MOYKE
JIOTIOMOTTH TIOTIEPEIUTH TOTPAIUISHHS pi3HOMA-
HITHOCTI B ITACTKY 3ryOHOTO PeasTUBi3My»>. Kpim
TOro, nofioHa xymka Oyna BucnosieHa FO. Pa3zme-
Ta€BOIO, SIKa BBAXKAE, IO YHIBEPCAJIBHICTH IpaB
JFOIMHU HE € TIOCATAHHSM Ha KyJIbTypHY pi3HOMa-
HITHICTh, HaBMAaKH, 1€ — MIJICTaBa I MIKKYJIb-
TYPHOTO Jiaiory, Croci® BU3HAUYEHHS TUX O3HAK,
SIKi € 3araJbHUMH JIJISL HOTO YYaCHHKIB,

Hacamkinenp, clij TakoX HaBECTH AYMKY,
BucioBieHy O. J[alKoBCHKOIO, SIKa 3a3HAYAE, 110
«TIpaBa JIOAUHM, SKI IPUTaMaHHI BCIM KpaiHam
1 HapoAaM 3aBISIKU CBOIM NPUPOTHUM BJIACTH-
BOCTSM, BU3HaHI Y MDKHAPOJAHUX JOKYMEHTaX K
Taki, 10 HE IMiIAraloTh KOJHUM OOMEKCHHIM
1 BIIXUJICHHSAM, HA PETriOHAJIbHOMY piBHI BiJpi3-
HSAIOTBCS Y CBOIX miaxonax. Ha mpakruiti nie npu-
3BOJIUTH J10 X OOMEKEHb 1 MOJEKY/IN NOPYIIEHB,

22 )Kebposcbka K.A. IIpaBoBi iHHOCTI y B3aeMOIii IPaBOBHX
CHCTEM : JHC. ... KaHA. ropua. Hayk. Oneca, 2017. C. 90.

2 MakcumoB C. YHiBepCaabHICTD MpaB TOMUHU. Ditocopis
npasa i 3azanvha meopis npasa. 2013. Ne 1. C. 114.

2 PasmeraeBa 10.C. TlpaBa JIOOMHK: YHIBEpCAIbHICTh YH
KyJIBTypHa 0COONMUBICT? [epowcasne Oydignuymeo ma Mmic-
yeee camospsdysanns : 30. Hayk. mp. Xapkis : [IpaBo, 2008.
Bumn. 15. C. 119.
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mo norpedye pearyBaHHs 3 OOKYy MIKHapOAHOI
CITITBHOTH» .

BucnoBkn

Crnmparoyuch Ha BHCBITJICHI BHIIE JaHI,
JOCIIKCHHS TPEACTaBIeHOI MpoOiIemMu, 3po-
OMMO TaKi BUCHOBKH.

[To-mepiie, B Cy4acHHX [E€MOKpATIX IpaBa
TOAWHY QYHKITIOHYIOTH SIK KOHCTUTYIIHHO 3aXH1-
IIE€HA I[IHHICTh. YHIBEPCAJIBHICTH MPAB JIIOIUHU
K IX CyTHICHA XapaKTEPUCTHKA A€ IIiJICTaBH
CTBEP/IXKYBATH MPO Te, 110 TaKa 1/1es M€ 3arajb-
HUW XapakTep, IO A€ MOXKJIUBICTH CIIiTyBaTH
i, peani3oByIOYM SIK MDKHApOAHI CTaHIAPTH
B TaJly3l NpaB JIFOJMHHU, TaK 1 B yMOBaX Hallio-
HAJTBHOTO KOHCTUTYLIHHOTO TMOPSIKY 3ade3re-
YyBaTH HAJIC)KHHUN 3aXHCT JIFOJCHKUX TIPAB.

[To-npyre, 3 yHiBepCcaqbHOCTI BUTIKAE Apyra
CYTHICHAa XapaKTEepHCTHKAa IpaB JIOJUHH, SKa
Ha3UBa€THCS perioHanizMoM. Came Ha perioHasb-
HOMY piBHI B1IOyBa€ThCs IMIUIEMEHTAITisl yHIBEP-
CaJbHUX TpaB JOAUHU. Hatemep y cydacHomy
CBITI BWJUIAIOTH HE TaK 0araTo perioHajJbHUX
CUCTEM 3aXHUCTY MpaB JIOIUHU, TPOTE e MEHIIIa
YacTHHA 3 HUX MOXKE BBAXKATHCHh €(PEKTHBHOIO
y cdepi IOACHKUX MpaB. 3a3HaueHa 0OCTaBUHA
MOSICHIOETBCS KYJBTYPHUM PEIIITUBI3MOM, SIKUH,
OYEBUIHO, MPUTATEMOBYE II00ATBHUI PO3BUTOK
YHIBEpCAJILHOCTI MTPaB JIOIUHH.

Tomy, IO-TpeTe, pelsITUBI3M Ta MpaBa JHOTUHH
K yHIBEpcalibHA i7ies MPO I[HHICTh JIFOMUHHU
y Cy4acHOMY CBIiTI HE Y3TOJUKYIOTBCS MIXK COOOIO.
Ha nam momisim, MOUUIBHO CITiTyBaTd 171€i mpo
HEOOXIZHICTh MDKKYJIBTYPHOTO JaJIory, SIKHi
3[IaTeH BUIIPABUTH PI3HOYMTAHHA y cdepl mpas
JTIOMUHA B PI3HUX KyJIbTypax. 3pemiTol, Ha
3acajax JiaJory CJIiJ] HaJaro[KyBaTH IMBLII30-
BaHy KOMYHIKAllif0 PO TrapaHTyBaHHS, OXOPOHY
Ta 3aXKCT TPaB JIFOJMHH Ha 3acaax KOHCTUTYIIIH-
HOT'O MIPUHIIMITY PIBHOCTI Ta HEAUCKPUMIHALII.

» JNamkoscbka O. IlpaBa JiroauHu B TI00AII30BAHOMY CBITI:
yHiBepcallisM 4u pensaTuBizMm. FOpuduunuil gichux. 2019/4.
C. 11-12.
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