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This scholarly article describes the estoppel law institute formed in English case law and subsequently
accepted by other Anglo-Saxon law families and borrowed by international law. Estopel was seen as a possible
tool to counteract the abuse of civil procedural rights by the participants in a civil process.

It is established that the concept of venire contra factum proprium, that is, the prohibition of contradictory
behavior of participants in legal relationships as the basic idea of the principle of estoppel is gradually being
accepted by the civil procedural legislation of Ukraine and the jurisprudence, which can be considered as a positive
phenomenon, since it indicates a gradual awareness and a deeper understanding of the content of the principle
of good faith by the judges and the directions of its practical application.

It is proved that the doctrine of estoppel has not to this date been properly disseminated in legal science
and is enshrined in the civil procedural law of Ukraine, and therefore it is premature to assert the existence
of an estoppel in Ukrainian civil procedural law. The Ukrainian legislation does not contain general signs
of contradictory behavior, does not define it as a type of abuse of law and does not indicate its association
with violation of the principle of good faith. However, both substantive and procedural legislation of Ukraine
have separate provisions that provide reasonable consistency in the actions of participants in legal relationships
and prevent contradictory behavior.

It is concluded that domestic procedural law (as well as substantive law) does not require borrowing
of the case law of English case law, which are of a casuistic nature, and are created to solve particular problems
of law enforcement in common law. At the same time, the general principle of the prohibition of contradictory
behavior of participants in legal relations, as the basic idea, which is the basis of virtually every estoppel, and is
a component of the general principle of good faith, must necessarily be enshrined in legislation as one of the ways
of counteracting the procedural unfairness of participants in the judicial process.

EcTtomness y HMBiJIbHOMY CyTIOYHHCTBI YKpaiHu

Anoponoe Izop Bonooumuposuu

OOKMOp WPUOUYHUX HAVK, OOYEHM,

npogecop kagheopu yuginbHo2o npoyecy

Hayionanvnozo ynisepcumemy « Odecvka iopuouuna akademiay, Ykpaina

Anoponoesa Bikmopia Apmypiena

KaHouoam rmpuouyHUx Hayx,

doyenm Kaghedpu mpyooso2o npasa ma npasa coyianbHO20 3a0e3nedents
Hayionanenozo ynisepcumemy « Odecvka iopuouuna akademisay, Ykpaina

Beryn

Y Hopmax oHOBIeHOro LIUBiNBHOrO mMpouecyaib-
Horo xozaekcy (nani — LK) Ykpainu 3akpiruieHo npuH-
LUI  HEMPUIYCTUMOCT] 3JIOBXUBAHHA MpOLecyallb-
Humu npaBamu (. 11 4. 3 ct. 2 HIIK Ykpainu), skuit
(bakTHYHO € BIZOOPAKCHHSAM y HOPMax LUBLILHOTO
MPOLIECYATbHOTO 3aKOHOJABCTBA 3arajbHONPAaBOBOIO
MPUHLUIY JO0OPOCOBICHOCTI. Y 3B’S3KYy 3 IIMM cepel
YKpaiHChKUX HAyKOBIIB Ta MPAKTHKYIOUHUX IOPUCTIB
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aKTUBI3yBaJlaCh JMCKYCisl MIOAO HANpPSMIB TPOTHIIT
3I0BKUBAHHIO [IMBUTLHUMH MPOLIECYaTbHUMU TIPaBaMU
3 OOKY YYaCHHUKIB CYZIOBOTO IPOIIECY'.

OfHUM 13 TakMX MOXIWBUX HANpPSIMIB € BHKO-
pUCTaHHS JOKTpUHM venire contra factum proprium
(3a00pOHH CYIIEPEWINBOI TIOBEIIHKK), SKa OCTaHHIM
4acoM OTpHUMajia IIMPOKE 3aCTOCYBAaHHS Y MPAaKTHII

! 3II0B)KHBaHHS I_II/IBi.TII)HI/IMI/I IpouecyajJlbHUMHU IIpaBaMU: NIISAXU ITPO-

Uil : Marepianu kpyriioro crony (M. Oneca, 27 nucronana 2015 poky).
Opecca : Denike, 2015. 90 c.
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BepxoBaoro Cymy. Takuii HanmpsiMm po3BUTKY CyHAOBOI
MIPaKTUKH B IOPUANIHAX JUKEpeIax TOBOJI BIYIHO OXa-
PaKTEepPHU30BaHO TBEPIKCHHSM IIPO T€, IO B CIIOPi AYXY
3aKOHY 3 OYKBOIO BCE UACTIIIE IMOYMHAE IepeMaratu
nyx*. ToOTO cymu MOCTYITOBO BIAXOMATH Bia OyKBaib-
HOTO TIyMa4yeHHS HOPMH 3aKOHY IIiJI 4ac BHPIIICHHS
CTIOPIB, BCE YACTIIIE OIIHIOKOYH JIiT YYaCHHUKIB CIIOpY Ha
BIJIMOBITHICTH MMPABOBHAM TIPUHIIMITAM, TAKHM SIK CIIpa-
BEJTUBICTh, PO3YMHICTB Ta JJOOPOCOBICHICTb, IO BKJIA-
JIA€ThCS y 3arajbHANW HAIpsIM PyXy CYHOBOI HNPAKTUKH
BiJI MPUHIIMITY 3aKOHHOCTI (Y HOT0 palssHChKOMY pO3y-
MiHHI SIK €JJMHOI OCHOBH JISUTBHOCTI CYIIB) JIO TIPHH-
IIUITY BEPXOBCHCTBA IpaBa.

Bkazane npu3Besio 10 MOSBH B FOPHANIHUX IKEpeTax
TBEP/DKCHb HU3KH HAYKOBIIB Ta FOPUCTIB-TIPAKTHKIB PO
T, M0 YKPaTHCHKI CYM 3aCTOCOBYIOTH €CTOIIEINh — FOPH-
JIMYHY KOHCTPYKIIIO, BJIACTHBY JIJIsl KpaiH common law.
VYTiM, Take TBEp/KCHHS BUKIIMKAE 3aKOHOMIPHI CYMHIBH
B MO0 TIPaBUIILHOCTI, aJKe €CTOIelb — Ie JIOBOJI CIie-
nudivyHa FOpUIUYHA KOHCTPYKILS, SIKa HE BIACTUBA JUIS
KpaiH pOMaHO-TepMaHCHhKOT IPaBOBOT CiM 1.

[Ipobnemu  mporecyanbHOi  HEITOOPOCOBICHOCTI
Ta TMPOTHIII 3TOBXHUBAHHIO MPOLIECYATEHUMH TpaBaMu
OyJM TIPEIMETOM HAyKOBOTO JIOCIIJDKCHHS 0ararhox
yueHuX. OfHAK 13 3p03yMUTUX IPUYUH BITUN3HSHI Hay-
KOBIIl Ta HAYKOBIII 1HIIUX MOCTPAISHCHKUAX KpaiH MpH-
JUISITA MAJIO YBAaru JIOCIIPKEHHIO €CTOIENSI K 3ac00y
MPOTHIIT TIporecyalibHIA HemoOpocoBicHOCTI. Okpemi
MMUTaHHS JIAHOT MpOOJIEMAaTHKK MIHIMAIKHCA Yy TIpa-
X TaKUX yYEHHUX Ta IOPHCTIB-TIpakTukiB sk: J[. bor-
nmanoB, H. 3aropnsk, H. 3aiinesa, A. Koxan, 1. Jlyka-
myk, A. Manyinosa, A. Ilapkymab, C. Ilorpe6nsk,
K. Cenoga, 1. Tomapos Ta iH. OHAK TPOOIEMa MpaBo-
MIPHOCTI 3aCTOCYBaHHS MPOIECYabHOTO €CTOIENS SIK
3aco0y MpOTHIIi TpoIecyalbHI HEeT00pPOCOBICHOCTI
YYaCHHUKIB IIUBUIBHOTO TIPOIIECY OCTaTOYHO BHIIICHA
He Oya.

Merta cTaTTi — OIlIHKa IIPaBOMIPHOCTI TBEP/KCHHS
PO HASBHICTh y IUBUIBHOMY IPOIECYaIbHOMY IpaBi
YKpaiHu Tak 3BaHOTO «IPOLECYATbHOTO €CTONENA» K
3aco0y TPOTHIIT 3IIOBKUBAHHS ITUBUIBHUMH IPOIECY-
AITBHAMU TIPAaBaMH, SIKE HEPIJIKO MPOSIBISETHCS Y hopmi
CYIIEPEWINBOI TIOBETIHKH YYACHHUKIB CYIOBOTO MTPOIIECY.

Buxnan ocHoBHOTo Martepiaiy

Ectonens (estoppel) sk mpaBoBuii iHCTUTYT OyB
chopMOBaHUI B  AHIIIHCBKOMY  IPEIEICHTHOMY
MpaBi, B MONAJBIIOMY CIPUHHATHN 1HIIUMU KpaiHaMu
AHTIIO-CAaKCOHCHKOI TIPaBOBOi CiM’T Ta 3armo3udeHuit
MDKHApOJHHUM TPaBoM (Hanpukia:, cT. 45 BimeHchKol
KOHBEHIIIi MPO MpaBO MDKHAPOIHHX JOTOBOPIB BiJ
23.05.1969 p.). [1oxomkeHHs caMoro TepMiHa «estoppel»
OB SI3YIOTh 3 AHIIIHCEKAM CJIOBOM «estopy, IO 03Ha-

2 Ilapkynab A. Jlokrpuna venire contra factum proprium (3a0opoHn
CyIepewInBoi MoBeIiHKY) B cynoBiif mpaktuni. URL: https://protocol.ua/
ru/doktrina_venire_contra_factum proprium_(zaboroni_superechlivoi
povedinki) v_sudoviy praktitsi/
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4ae «M030aBUTH TpaBa 3arepeuyBaTti». B ropuaudHii
JiTeparypi BUCIOBJICHO JIMKY, III0 €TUMOJIOTIYHO CIIOBO
«estoppel» MoB’si3aHe 3 JTaBHbOPPAHILY3bKUM CIIOBOM
«estoupaily, o o3HaYae «IPodKay, «3armyIKay’ y 3Ha-
YeHHI 3yNUHEHHS Y0TOCh, IO PBETHCS HA30BHI. Bpa-
JKA€ThCS, M0 1€ CIOBO OyJ0 MPHUBHECCHE HOPMaHAMU
B YacH, KOJIM aHDIIHCHKI CYIOBI TIPOIIECH BiJIOyBaIUCh
Ha HOPMaHChbKOMY mianekti (paniy3pkoi moBu*. Ecto-
TIeJTi 3yCTPIYAlOTHCS B HAHIABHINITNX TIaM ITKaX aHTIIiH-
CBKOTO TIpaBa.

TpauIiiHO eCTOMeNb PO3IISIAETHCS K MPABOBHN
TIPUHIIAT, Tis SKOTO CIPSIMOBAaHA Ha TMEPEIIKOKAHHS
HEeOOPOCOBICHIM  MOBENIHINI YYaCHUKIB IPaBOBIJI-
HocuH. ToOTO ecroresb, MO CyTi, € OJHUM i3 TIPOSIBIB
3arajbHOIPABOBOTO TPHUHITUITY 100pocoBicHOCTI. BiH
IPYHTYETBCS Ha TIOCTYJIATI NP0 Te, IO HIXTO HE MOXKE
JUSATH BCyIleped CBOiM IOMepenHid MoBemiHIi (non
concedit venire contra factum proprium).

VY 3arampbHOMY TIpaBi JIOCHIJHHKH HapaxoBYIOTh
BEJIMKY KUTBKICTh ecTomneliB. BonHoyac HayKoBIIi BH/Ii-
JISTIOTHh TPY OCHOBHI THITH ecTorens: estoppel by record;
estoppel by deed; estoppel in pais®.

Estoppel by record rpyHTyeTbcs Ha JOKTPHHI res
judicata Ta He JIO3BOJSIE CTOPOHI CYIOBOTO IPOIECY
MOBTOPHO IiJHIMATH B CYJIi BXE BHpIIICHE MUTAHHS.
®daxTryHO estoppel by record € GIM3BKUM 10 JaBHBO-
pUMCBKOTO exceptio rei judicatae, a TaKOXX TaKHX BiJl0-
MHUX Y BITYM3HSIHIN JOKTPUHI IUBIJIBHOTO TPOIIeCyallb-
HOTO TIpaBa BIIACTHBOCTEH PIllIEHHS CY/y, 0 Habpayo
3aKOHHOI CHJIH, SIK BUKJIFOYHICTh Ta MPCHOAMINIATBHICTb.

Estoppel by deed mepemikomkae mpaBoHaiaBaueni
32 IOPUIUYHUM aKTOM (TPaBOYMHOM) 3allepedyBaTh
00CTaBUHM, IO CTBEP/UKYIOTHCS HUM Y IOMY aKTi
(npaBouMHI), Ha IIKOAYy IHTEepecaM IpaBoHaOyBava.
Tak, ocoba He MOXKe 3alepeuyBaTH 3aKOHHICTH Tepe-
Jladi IpaB Ha MalHO 1HINIHA 0c00i, TOCHUJIAFOYHNCH Ha Te,
110 HA MOMEHT TIepelaHHsI BOHA IIIe He OyiIa BIACHUKOM
IILOTO MaiHa (a OTpUMayia HOTO JIUIIE 3T0JI0M), SIKIIIO
BOHA IIi/T Yac BYMHEHHS MIPABOYMHY CTBEPIKYBaa Ipo
HasBHICTH y Hel BCi€l MIOBHOTH TPaB Ha MaifHO. Sk cBiJ-
YHUTH Cy[0Ba MPAKTHKA, CYTh i€l TOKTPHHU TIOJISTAE HE
B 3aXHUCTI IHTEpeCiB 0cOoOH, sika TOKJIaa€eThes Ha 00i-
ITHKY BJIACHHKA, 4 B TOMY 100 3aro0irTH BiIMOBI BJIac-
HUKA BiJl y’Ke 3p00JICHOT OOIISIHKHY, SIK TUTBKH BIiH 3MOXKE
il BUKOHATH®,

Estoppel in pais (estoppel by conduct; equitable
estoppel) mepenikomkae 0codi A 3arepedyBaTH IEBHUN
CTaH pedel Ha 1Koy iHTepecaM ocodu b, skmio morre-

3 Guoging L. A comparative study of the doctrine of estoppel: a civilian
contractarian approach in China. Canberra Law Review. (2010). 1. URL:
http://classic.austlii.edu.au/au/journals/CanLawRw/2010/5.pdf

4 Cartwright J. Protecting Legitimate Expectations and Estoppel in
English Law. Electronic Journal of Comparative Law. 2006. December.
Vol. 10.3. URL: http://www.ejcl.org /103/art103-6.pdf

5 Lindgren K. Estoppel in contract. UNSW Law Journal. 1989. Vol. 12.
Ne 1. P. 153.

¢ The Pennsylvania Supreme Court: case of Shedden v. Anadarko E.
& P. Co., L.P, 136 A.3d 485 (Pa. 2016). URL: http://www.pacourts.us/
assets/opinions/Supreme/out/J-7-2016m0%20-%201026001976746456.
pdf?cb=1
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penHbo 0ocoba A cBOIMH TBEPIIKCHHSIMHU, JIISIMU 9n 0€3-
JUSUTBHICTIO (MOBYa3HOIO 3TOJIOK0) CTBOpHIIA B ocodu b
TIePEKOHAHHS B IPaBOMIPHOCTI ICHYBaHHS TAKOTO CTaHy
peueit. Ha BinmMiHy Bijl JTBOX TIOTIEPEHIX, IIEH THIT €CTO-
TeNsl TPYHTYETHhCSI HE Ha JIOKYMEHTAaX, a Ha IMOBEIIHII
ocoOu, sika (DaKTHYHO Ma€ JOKa30Be 3HAYCHHS IS
BCTaHOBJICHHS OOCTaBWH, Ha SKi CTOPOHU TTOCHITAIOTHCS
B OOIpyHTYBaHHs CBOIX mpas’.

Jlo 11bOTO THITY €CTONEIIB MOXKHA, HAIIPHUKIIAMI, Bij-
HectH estoppel by silence, mo mo36aBisie 0co0y MOX-
JTUBOCTI TIOIaBATH 3aIIepEUEHHsL, SKIII0 BOHA MaJia IIPaBo
Ta MOXJIMBICTH 3pOOUTH i€ paHille, OJHAK MPOTITOM
MIEBHOTO Yacy I[bOT0 He poOwmJa, 1 TaKe MOBYAHHS CTa-
BHTb 1HIITY 0cOOy B HEBUTIJIHE CTAHOBHIIE. BiTun3HsHE
MIPaBO Ma€ aHaJOT — IPUHIINI MOBYA3HOI 3TOMIH.

Takox cepell HAUOUTBII BiJOMUX E€CTOIEIIB I[HOTO
TUIy B aHDIIKAChKOMY TIpaBi € proprietary estoppel,
[0 3aCTOCOBYETHCS B PEUCBO-IIPABOBHX BiTHOCHHAX
3 HEPYXOMICTIO, Ta promissory estoppel, skuii 3acToco-
BY€ETHCS B JIOTOBIPHUX BiJTHOCHHAX.

SIKII0 po3mIsIaTH MOXKITUBICTD 3all03WYEHHST aHTITIH-
CBKOTO €CTOITEJIS IO BITYU3HSIHOT MTPABOBOT CUCTEMH, TO
OCHOBHOO TIPOOJIEMOIO Y BUPILIICHHI JIaHOTO 3aBJIaHHS,
PO IO CIIPaBEIMBO BiJ3HAYATIOCS B OPUAMYHIN JTiTE-
parypi®, € #fioro kasyicruuna npupona. Ecrormerni cTBopro-
BaJIMCSl CyJJaMH JJIsl BUPIIICHHSI KOHKPETHUX IPOOIeM
MIPAaBO3aCTOCYBAHHS, € OPTaHIYHOI CKJIAJOBOIO YaCTH-
HOIO common law Ta B TXHBOMY YHCTOMY BHUDVII HE
MOXYTh OyTH 3aCTOCOBaHI B KOHTHHCHTaJIBHOMY ITPaBi.
B aHDmiMChKIN IOpUANYHIN JiTEpaTypi €CTONeb BIyYHO
MOPIBHIOKOTH 13 OyJAMHKOM, SKHH Mae 0arato KiMHar,
1 X04a BCl BOHM 3HAXOMATHLCS I OJHMM JaXOM, BH HE
MoXeTe OyTH BIIEBHEHI, 1[0 T€, 1[0 BA 3HAWIIUIA B OIHIN
3 HHX, BM 3Haiaere i B iHmux’. To6To, HOPOMmKEHi CITijIb-
HOIO 1JIe€F0, BCl €CTOMENI 3aCTOCOBYIOTHCS TIO-Pi3HOMY:
OZTHI BUKOPHUCTOBYIOTHCS SIK TICTABA JUIS TIPEI SIBICHHS
MO30BY, IHINI — SK TPaBHJIO CYJIOBOTO JOKa3yBaHH,
TPETi — K CHOCIO 3aXHUCTY MPOTH TI030BY TOIIIO.

VYTim, koH1emnis equitable estoppel, mo cyTi, € yHi-
BepCallbHOKO, a IMOKJIaJIeHa B ii OCHOBY 1JiesT HEJIOIyCTH-
MOCTI CyIIepeYIBOI MOBEIIHKN YIaCHUKIB MPABOBITHO-
CHIH, 3aTI03U9eHa MDXKHAPOITHIM [TPABOM, 3aCTOCOBYETHCS
W y JesdKuX KpaiHaX POMAaHO-F€PMAHCBKOI MPAaBOBOI
ciM’l. ¥ mux KpaiHaxX JaHa JIOKTPWHA HAa3HBAETHCS
MO-1HIIIOMY, X04a Ma€ TOmiOHuK 3MmicT: y HimeyuwnHi
e «JIOKTpHHA BTpard mpaBa» (rechtsverwinkung),
B ITaiii — KOHIIENIIs «3aXKCTy JETAIbHAX OUiKyBaHbY
(«legittimo affidamendo»), y ®panmii — «BigMoBa, 1110
Ma€eThCs Ha yBasi» («renunciation implicite»)!?.

7 Robertson A.J. The Reliance Basis of Estoppels by Conduct: A the-
sis submitted for the degree of Doctor of Philosophy of the Australian
National University. March, 1998. P. 17.

8 Boraaunos JI.E. HoBemnbl ['paxpanckoro kojgexca PO ¢ no3uiuu KoH-
LENIUH T00pOCOBECTHOM MOCIICIOBATEIBHOCTH B ICHCTBHSAX U 3asiBiie-
HUSX. 3akonooamenvcmeo u sxkonomuxa. 2016. Ne 2. C. 47.

®  Cartwright J. Protecting Legitimate Expectations and Estoppel in
English Law. Electronic Journal of Comparative Law. 2006. December.
Vol. 10.3. URL: http://www.ejcl.org /103/art103-6.pdf

10 Boamues A.H. K Bompocy O JOKTpPUHE SCTOMIENb B POCCUICKOM
npase. Becmuux Tel'V. Cepus «Ilpaso». 2017. Ne 2. C. 70.
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Ha Bimminy Bix kpain 3axigHoi €Bponu Ta CIIA,
B YKpaiHi JHIIe B 3araJJbHOMY BHUIJISJI 3aKpillJICHO
MIPUHITAN TOOPOCOBICHOCTI Ta 3a00pOHY 3JIOBKHUBaHHS
MPaBOM, a TakKWi 3aci® 3a0e3reveHHs JOTPUMaHHS
IIFOTO TIPUHIINIY, SK €CTONENh UM aHAJIOTIYHUHN Homy
MIPUHIMN 200 KOHIICIIis, HI B 3aKOHOJABCTBI, HI Ha
JIOKTPUHAIILHOMY PIBHI HE OTPHMAaB TIONIUPEHHSI. YKpa-
THCBKE 3aKOHOJABCTBO HE MICTHTH 3arajlbHUX O3HAK
CYIIepewINBOl MOBEIHKH, HE BU3HAYAE 11 SIK PI3HOBHJ]
3JIOB)KMBAHHS [TPABOM Ta HE BKa3ye€ Ha 11 3B’ S130K 3 TIOPY-
MICHHSM TPUHITUITY JTOOPOCOBICHOCTI.

VYTiM, KaTeropii «CrpaBeNTUBICTY Ta «J00POCOBiC-
HICTH» MarOTh YHIBEpCaJbHHU XapakTep, a TOMy IXHIH
3MICT Ha Cy94acHOMY eTalli PO3BUTKY JIFOJICHKOT IpaBo-
BOI KYJBTYPH CHPHUAMAETHCS CXOXKHM YHHOM y Pi3HHX
kpainax. [lopymeHHs DaHUX TPUHIHINB BiTUyBa€THCS
JIOIMHOIO THTYITHBHO. 3aCO0M MPOTH/IIT IX TIOPYIISHHO
3aKJIaJIAI0THCS B 3aKOHOAABCTBO KOXKHOI JEMOKPATUYHOT
JIEpYKaBU HE3aJICKHO BiJl PIBHS PO3POOJICHOCTI CKIIaJI-
HUKIB 3MICTy JaHHMX NpuHIMIB. He ocranHe Micie
B JIAHOMY IIPOIIECi Ma€ ¥ MOCTyNOBa KOHBEPIeHIIIS Tpa-
BOBUX CHCTEM DI3HUX KpalH, 3all03UYCHHS YKpPaiHOHO
OKPEeMHUX HOPM Ta FOPUIMYHUX KOHCTPYKIIIH, SKi TIOKa-
3]l CBOKO €(EKTHBHICTh B IHIIMX JEpKaBax, CIIiJIy-
BaHHS TPAKTHUII €BPONEHCHKOTO CYAy 3 MpaB JIOIMHY,
SIKHH € TTOTY)KHUM THCTPYMEHTOM YHi(iKallii mpaBoro-
PSIKIB €BPOINEHCHKUX KpPaiH 3aBISKH BUPOOJICHHIO HUM
€JIMHUX IOPHIUYHUX 3aC00IB 3aXUCTY MpaB Ta OCHOBO-
TIOJIOKHHUX CBOOOJT TPOMAJISIH PI3HUX KpaiH, SKi MalTh
Pi3HI IPAaBOB1 CHCTEMH 1 TPAJTHIII].

VY 3B’s3Ky 3 IIMM HaBiTh B yMOBax (haKTHUHOI BiJI-
CYTHOCTI JJOKTPHUHH €CTOIIeNS y BITUHU3HSAHIN FOPUIIY-
Hil HayIli 3aKOHOJIAaBCTBO MICTUTh Iy HU3KY HOPM, SIK1
CIPUYHMHSIOTh aHAJIOTIYHY Ji10, TOOTO 3a0e3MeuyoTh
PO3YMHY TIOCTIIOBHICTD Y JIiSIX YYaCHUKIB IPABOBITHO-
CHH Ta 3a1o0ITralTh CyNepewINBIi MOBEIIHIII.

Sx Bim3HaumB BepxoBuuii Cya, J10OpOCOBICHICTB
(mynkr 6 crarti 3 11K Vkpainun) — e neBHuit crangapt
TIOBEJIIHKH, 1[0 XapaKTePU3YEThCS YECHICTIO, BIKPHUTI-
CTIO 1 TIOBaroro iHTEpecCiB 1HIIOT CTOPOHHU JOTOBOPY ab0
BIZIITOBITHOTO MTPABOBiTHOIIEHHS ',

J106pocoBICHOIO €, 30KpeMa, TIOCTiIOBHA TTOBE/IIHKA
0CO0M, KOJIM HACTYITHI JTii BIJIIIOBIIAFOTH PO3YMHHUM OUi-
KyBaHHSIM 1HITUX 0Ci0, SKi IPYHTYIOTHCS Ha MOTEepeTHIT
ToBeIiHII 200 3asBax Takoi ocoou. Tomy pizka Oe3mi-
CTaBHA 3MiHa JIiHIi TIOBEJIHKH OCOOH, MO CIPUYUHSIE
IIKOJy MpaBaM Ta iHTepecaM 1HII0T 0COOH, BBAXKAETHCS
HEeT0OPOCOBICHOIO.

Y  BITYM3HSHOMY MaTepiajJbHOMY TIpaBl JTaHWUN
TIPUHIIAT 3HAWIIOB YTUICHHS, 30KpeMa, B IPHHITUII
MOBYA3HOI 3T0JH, BIAMOBIIHO JIO SIKOTO B JICSIKUX TTEPe]I-
0OayeHNX 3aKOHOM BHTIAJIKaX 0co0a BTpayvae MmpaBo 3arie-
pedyBaTH TPOTH MEBHOT CUTYaIli, SIKIIO ii IMomepeHs
MOBEJ[IHKA CBITYUTH MPO T€, 10 BOHA (PAKTUYHO TOTO-
nunacs 3 Hero. TooTo ocoda CBOIMM BIIACHUMM isIMU

" TlocranoBa Bepxosroro Cymy Bix 10 ksitHs 2019 poky

y cmpaBi Ne 390/34/17, npoBamxenns Ne 61-22315csol8. URL:
http://www.reyestr.court.gov.ua/Review/81263995
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(sxi cBiguarh Mpo (haKTUYHE TOTOJKCHHS 13 CHUTYya-
i€X0, IPUAHATTS 11 0c000r0) abo Oe3MisUTbHICTIO (sKa
XapaKTePU3Y€EThCS  BIJICYTHICTIO TIPOTATOM TIEBHOTO
gacy 3arepedeHb MPOTH CHUTYAIlii, [0 CKJIaiacs) BU3HAE
MIPaBOMIPHICTh TaKOT CUTYAIIi1, BHACIIJIOK YOTO BTpavae
MOXJTHBICTB Y TIOTANTBIIIOMY 3aIlepeuyBaTy MPOTH Hel.

Jlito MpUHIKAITY MOBYA3HOT 3TOTH MOYKHA TIPOCITIIKY-
BaTH B HOPMax PI3HHX Tally3ed YKpalHCHKOTO 3aKOHO-
naBcTBa (Hampukiamd, 4. 3 ct. 205, ct. 764 1IK Ykpainu;
ct. 39-1 K3nll Vkpainu; cr. 1, 4. 6 ct. 4-1 3akony
VYkpainu «IIpo 103BUIBHY cucTemMy y cdepi rocrmomap-
CBKOI JISTTBHOCTI») Ta CYIOBIM NpPaKTUI (HAPUKIAL,
CyIIOBa TPaKTHKA CBITYUTH MPO HEMOXKIIHMBICTH IO3H-
YaJIbHUKA 3arepedyBaTH MPOTH 30UIBIICHHS OaHKOM
CTaBKH 110 KPEIUTY, SKIIO BiH MPOTITOM MEBHOTO Yacy
3IIACHIOBAB IJIATEXK1 MO KPEJUTY y 30UIBIICHOMY PO3-
Mipi, OCKUIBKM Horo (pakTWyHi mii CBiAYATh MPO TIPH-
HHSITTS IPOTIO3UIIiT OaHKy PO 3MiHY YMOB J0TOBOPY'2).

VY [UBIIBHOMY MPOLIECI €CTOIEh 3aCTOCOBYETHCS
SIK B)YXJIMBE MPABIIO MPO HECTPHHHATTS CYIOM 3asB
CTOPOHH, SIKI Cyrepedarh ii IomepenHiid MOBEIiHII
(allegans contraria non est audiendus — cynepeunusi
3asiBM HE CIIiJl BUCIYXOBYBaTH), TOOTO SIK OJIMH 13 3aCO-
0iB TIpOTHIIT HETOOPOCOBICHIM MOBEIIHI YYaCHHUKIB
CYZIOBOTO TIPOIIECY.

Konrerisi HemoOpOCOBICHOT TpoIiecyanbHOl TTOBe-
JUHKH JIOCKOHAIIO PO3po0IieHa B HIMEIIBKIH MPaBoBiii JOK-
TpuHi. Tak, y HIMEIbKIi MporecyalbHii HayIll IPHHHATO
BHJIUISITH YOTUPU (HOPMHU HEJTOOPOCOBICHOT ITpOIIeCyaib-
HOT MOBEIHKH: 1) HeTOOPOCOBICHE CTBOPEHHSI BUT1THOTO
nporiecyajibHOro  craHoBuina (rechtsmissbrauchliche
Schaffen prozessualen Rechtslage); 2) 3noBxu-
BaHHS MpPOIECYalbHUM TOBHOBakeHHsM (Missbrauch
prozessualer Befugnisse); 3) cymepewinBa IOBEiHKA
(widerspriichliche Verhalten); 4) BukopucTaHHsS BTpa-
YEHOr0 TIPOIeCyaIbHOTO IMOBHOBaKeHHs (Verwirkung
prozessuale Befugnisse)'.

3abopoHa BUKOPUCTAHHS BTPAYCHOTO MPOIECyalb-
HOTO TIOBHOBA)XCHHSI BHKOPHCTOBYETHCS U y TPAKTHII
€BpONEHCHKOTO Cymy 3 TpaB JIOAWHHU (HANPHKIAL,
y cripaBax «Hikomosa ipotu bosrapii» Bin 25.03.1999 p.
Ta «XoXJiu npotH Ykpaiam» Bix 29 kBiTHs 2003 p.).

Otxe, BUYCHHS TIPO TaK 3BAHUHN «IIPOIIECYaTHHHUHI
€CTOIIENIbY € CKJIQJOBOK YAaCTHHOK OLIBII 3arajabHoI
KOHIICTIIIIT TIPOTHIIT TIPOIeCyaIbHIA HEeIT00pOCOBICHO-
CT1 YYaCHUKIB CYIOBOTO IPOIIECY.

AHai3 [UBIIBHOTO  TPOIECYATBHOTO  3aKOHO-
JABCTBa YKpalHH Ja€ IJCTaBH JUIsl BHCHOBKY, IIIO
X0oua 3arajbHOT HOpPMH, sKa O 3a0OpoHsIa Ccyrepe-

12 V3aranbHeHHsS CYI0BOI MPAKTHKH PO3MISLY UMBIIBHHX CIIPaB, IO

BUHUKAIOTh 13 KPEOUTHUX mpaBoBimHocuH : Jluct BepxoBuoro Cymy
Vkpainu Bix 07.10.2010 p. URL: http://www.viaduk.net/clients/vs.nsf/81
blcba59140111£c2256bf7004f9cd3/f7b77ddb0b200007¢22577f2005129
93?0penDocument

3 Aononns B.O. 3noynorpebieHne MpaBoM Ha UCK B TPaXKIaHCKOM
npouecce 'epmannu. Mocksa : Bonrepe Kitysep, 2009. C. 76 ; Tkauyk A.O.
IMpuHIMI 106pOCOBICHOCTI YUaCHUKIB IUBIIBHOTO CYIOYMHCTBA Ta 3200-
POHa 37I0BKUBAHHS [UBUIBHUMH IPOLECyalbHUMU IpaBaMu. /Ipodnemu
saxonnocmi. 2018. Bum. 141. C. 98.
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YINBY TOBEMIHKY YUYaCHHKIB cymoBoro mporecy, LITK
VYkpaiHu HE MICTHTh, y 0arathboxX BHITaJKaxX HEMOCIi-
JIOBHA, CyIlepew/nBa TIOBEIIHKA YYaCHUKIB CYIOBOTO
MIpOIeCy CHPUYHMHSE HETaTHBHI HACTINKH Ui 0COOH,
sIKa 11 BYMHUIIA.

Ha mymky H. 3aropnsik, mpaBoBOIO OCHOBOIO 3aCTO-
CYBaHHS IPOIECYaJbHOTO eCTOIeNs B YKpaiHi Moe
OyTH 3aCTOCYBaHHsI MPUHIIMITY 3MarajibHOCTI 3 HaJaH-
HSM CyIy IHCTPYKTHBHHX ITOBHOB)KCHB IIOJO PO3’sC-
HEHHsI CTOPOHAM iXHIX IMpaB Ta OOOB’SI3KIB, a TAKOXK
TIOTIePE/DKEHHST TIPO HACTIJIKK BYMHEHHS ab0 HE BUH-
HEHHS TPOIECYalbHUX il y ICBHUX BUIaIKax 4.

B3zarami, uist cyJ0BOTO Mporecy IMaHEHTHO Biac-
THBA TIOCJIIOBHICTh YUWHEHHSI MPOIECYATbHHUX NN 5K
Ba)XXIIMBA O3HAKa IMBUILHOI TpOIeCyalbHOI (GOpMH.
CynoBuil mporec MoOyJIoBaHHM TAKUM YHHOM, IO
JUIST KOXKHOT TIpollecyajbHOI Jii BiJABEICHO TICBHUN
gac (TOOTO BOHa MOXe OyTH BYMHEHA IMPOTITOM I1EB-
HOTO CTPOKY Ha IIEBHOMY €Talli IPOLETypPH PO3TILY
CIIpaBH), i MPOIYCK BOTO MPOLECYANTEHOTO CTPOKY, SIK
MIPaBUJIO, CIIPUYMHSIE BTPATY IIpaBa Ha ii BANHEHHS. Tak,
3aKOH (200 Cy/I) YCTaHOBIIOE CTPOKH JJIsl Tofadi 3asB
IO CYTi CIIpaBH, TIOJIaHHS JIOKA3iB, 3asBICHHS BiJBOIIB
tomto. [TopymeHHs X CTPOKIB OJHIEIO 31 CTOPIH (SKIIO
CyIl HaJIe)KHUM YHHOM HE BijIpearyBaB Ha I1¢) (hakTHIHO
CTaBUTH CTOPOHU B HEPIBHE CTAHOBHIIE, 33 SKOTO OIHA
31 CTOpIH JIOTPUMYETHCS BCTAHOBJICHOTO IPOIECYalTb-
HOTO TIOPSAKY, OYIKYIOUHM aHAJOTIYHOI MOBEIIHKH BiJ
IHIIOT CTOPOHM, 1 THM CaMHUM CTaBHTh ceOe y OuLIbII
HEBUTIHE CTAHOBUILIE I10 BIJHOIIECHHIO IO 1HIIOI CTO-
POHH, sKa BUIMOBIJHI TpaBWiIa IOPYIIYE, OTPUMY-
IOYH BiJI IbOTO HECIIPaBEUINBY IepeBary. ToOTo cama
IIUBLIBHA MTPOIeCyabHa (hopMa HEPIAKO TEPEIIKOKAE
CyIIepewINBIN TIOBEIIHIII YYACHHUKIB CYJI0BOTO TIPOIIECY.

HenocnigoBHoro  (HemoOpPOCOBICHOK) — TIOBEiH-
KOKO YYaCHHKIB CYIOBOTO IPOIECY, SKa MOXe OyTH
PO3IIHEHA SIK MOPYIICHHS MPUHIUITY 3a00pOHH 3710B-
JKUBAaHHS TIPOICCYabHUMH TIPaBaMH, 3aKPiIZICHOTO
B1. 11 4. 3 ct. 2 LIIK Ykpaiau, Mmoxxe OyTH, 30Kpema:

1) 3asBIICHHS BIABOMY CY/UII ITICIISI 3aKIHUCHHS BCTA-
HOBJICHOTO JIJIS ITLOTO CTPOKY 3@ BIJICYTHOCTI pO3YMHOTO
BUIIPABIaHHA (aJDKe 0c00a MPOTATOM TIEBHOTO Yacy He
3amepedyBaia IpoTH PO3TIAY CIIPaBU JaHUM CYIICIO
Ta BBa)KaJia HOTO y4acTh Yy CIIpaBi MPaBOMIPHOIO, & TOMY
parrToBa, HiYUM HE BHIIPaBJiaHa 3MiHA CTABJICHHS 0COOU
JI0 JTAHOTO CYJJII MOXE PO3IIHIOBATUCS SIK HEMOCIi-
JIOBHA (HEZI00pOCOBICHA) TTOBEJ[IHKA YYaCHUKA CITPABH,
a 3asABJICHHS BiBONY — 3JIOBXHBAHHAM IHBUTBHUMHU
MpOIIeCyaTbHUMH TIPaBaMm);

2) TomaHHS CTOPOHOKO CYAOBUX JIOKa3iB 3 IOpY-
IICHHSIM YCTAHOBJICHOTO CTPOKY (THM camMuM ocoba
OTpPHUMY€ HECIIpaBEeUINBY IIepeBary Iepe] iHIIOK CTO-
pOHOIO, SIKa IMofajia CBOi JOKa3W BYACHO Ta HE Maia
3MOTH HiATOTYBATHCS JI0 3aXHCTY 3 YPaxXyBaHHIM HOBUX

4 Baropusik H. Ecromens sk JiKH NPOTH 3JIOBKHBAHHS IPABOM.
IOpuouuna  eazema. 2016. Ne 24-25. URL: http://yur-gazeta.
com/publications/practice/civilne-pravo/estoppel-yak-liki-proti-
zlovzhivannya-pravom.html
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nokaziB). Crou %K MO>KHA BIJTHECTH i 3aralibHe TIPaBUIIO
PO HEMPHUITYCTUMICTh TIOAaHHS HOBUX JIOKa3iB 10 CYIY
anensiiHoi iHcTaHmii. HemociimoBHICTE y JaHOMY
BHITAJIKY ITPOSIBIISIETHCS B PAIITOBIM 3MiHI I IXOy 0COOH
JI0 OOTPYHTYBAHHS CBO€T IIPABOBOT MO3MIIIT y CIIpaBi;

3) aHaJorivyHO JI0 M. 2 HEOOXIAHO CHIpPUHMATH SK
CYIIEPEWINBY, HeIOOPOCOBICHY IMOBEIIHKY 3MiHY TI030B-
HUX BHMOT, 3JIIHCHEHY IT03WBaueM ITiCIs 3aKiHYCHHS
BCTAHOBIICHOTO JJISI IOTO CTPOKY.

[Ilomo HaBeIeHWX BHITAJKIB CYIEPEWINBOI TOBE-
JIHKA B [HWBIIBHOMY IPOIECYaJbHOMY 3aKOHO/AB-
CTBI BCTAHOBJICHO 3alOO01KHUKH, IO MEPEITKOKAIOTh
HEJOOPOCOBICHUM JIiSIM YYAaCHUKIB CYJOBOTO IPOIIECY,
SIKI MOXKYTh TPH3BECTH JI0 TOPYIICHHS PIBHOCTI CTO-
PIH Ta 3aTATYBaHHIO CYIOBOTO TIPOIIECY, SIKEe HEMUHYYEe
HACTaHe BHACIIIJIOK BUPIBHIOBAHHS CHUTYAIIIT CY/IOM.

BtiM, KIlacMYHWE TIpoIleCyaJlbHUH eCTOoIeNb — IIe
3a00pOHA CTOPOHI BUCYBATH 3aIlepeUeHHS IPOTH 00CTa-
BHH, sIKi, CyIsT9H 3 ii TIONIEPEAHBOT MOBENIHKA YU 3asB,
Oysu Hero Bu3HaHI. Taki MoJIOKeHHS B IUBLIBHOMY TTPO-
1ecyaabHOMY TIpaBi YKpaiHH TaKoK HasBHI.

Hanpuknan, ctopoHa y MUBUIBHIN CIpaBi HE MOXe
BHCYBATH 3allepeueHHs POTH 00CTaBHH, sIKi OyJId HErO
BH3HAHI, TOOTO 0€3IiICTaBHO BIIIMOBUTHCH Bijl 3po0ite-
HOTO HEI0 paHillle B IIbOMY POICCi BU3HAHHS TEBHUX
oOctaBuH. Taka BiTMOBa JIOMYCKAETHCS JIMIIEC y BU3HA-
YCHUX 3aKOHOM BHTIA/IKaX.

Hiyum 1HIUM K ecTomejeM €  IIOJIOKCHHS
4. 2 ct. 378 HIIK Vkpainu, sike GpakTHIHO HE J03BO-
Jsi€ YIaCHHUKY CIIPaBH ITOCWIIATHCS Ha HEIiACYIHICTH
CIpaBU CyIy SIK TIJICTaBy amelsIiifHOTO OCKap>KeHHS
CYIIOBOTO pIIICHHS, SKIIO BiH 0€3 MOBaXHUX NMPHYUH
HE I0JIaBaB BIJIMOBIJIHUX 3allepedeHb y Cydi HepIioi
iHCTaHIMIi. SIKIo crovaTky ocoba BH3HaBalia 3a CyJIOM
TepIoi iHCTaHIIIT ITOBHOBAYXXCHHS PO3IIISAATH 11 CIIpaBy
1 JIMIIe TICNIs TpOrpamnty 3asBUjia B CYII aressimiiHoT
THCTaHIIi TPO HEMIJICYIHICTh JaHOI CIPaBH CYIY, TO
HasBHICTH CYNEPEWINBOI MOBEIHKN B TAKOMY BHUITAIKY
HE BUKJIMKA€ CyMHIBY.

lle ogna mpuKiIan — e BUpOOIeHEe CYIOBOIO TPaK-
THKOIO TPABOBE IOJOKEHHS MPO HEMOXKIUBICTH CTO-
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POHH TOCHJIATHCSI HA TIPOIYCK CTPOKY TO30BHOI IaB-
HOCTI B Cy/i amnelsIiiHOi 1HCTaHIli, SKII0 BOHA HE
3po0uIIa MOTo B Cyi Mepioi iHCTaHIIT (KpiM BHTIAJI-
KiB, Koyin 0co0a He Oylia HaJe)KHUM YHHOM TIOBiJIOM-
JIeHa TIPO PO3MISI i1 CIIpaBH CyJIOM, y 3B’S3Ky 3 UUM HE
MaJia 3MOTH BYaCHO IIbOTO 3po0uTH)".

BucnoBknu

1. Konremniis 3a00pOHH CYyNEpEWwIHBOI MOBEIIHKN
YYaCHUKIB IPABOBIIHOCHH SIK OCHOBHA iJiesl IPUHITUITY
€CTOTEeNb MOCTYIIOBO CIPHHMAETHCS IHUBITHHUM IIPO-
LECYaJbHAUM 3aKOHONABCTBOM YKpaiHM Ta CYIOBOIO
MPAKTHKOIO, IO MOXKHA BB@KaTH ITO3UTHUBHHUM SBH-
IIeM, OCKUTBKH CBITYUTH TIPO MOCTYIIOBE YCBIIOMIICHHS
Ta OUThII IIMOOKE PO3YMIHHS CYNJISIMH 3MICTy IPHH-
Uy JOOPOCOBICHOCTI Ta HAMPSIMIB HOTO MPAKTHYHOTO
3aCTOCYBaHHS.

2. JIoKTpuHaA ecTomenb HaTenep He 3HauIa
HAJIOKHOTO TIONIMPEHHS B FOPUNYHIN HayIli Ta 3aKpi-
TUICHHS B IIMBUIFHOMY ITPOIIECyaIbHOMY 3aKOHOIABCTBI
VYkpaiHu, a TOMy CTBEpPKYBaTH MPO HAsBHICTH €CTO-
menst B YKPaiHCHKOMY ITMBUIBHOMY IIPOIECYaTbHOMY
MIpaBi Mepe9acHo.

3. BiTumsHsHEe mpoIlecyasbHE MpaBo (K, YTiM,
1 MatepianbHe) He moTpeOye 3allo3WYeHHS ecTolle-
JB 3 aHNIIHACHKOTO TMPELEACHTHOTO MpaBa, Mo MalTh
Ka3yICTHYHY TPHUPOAY Ta CTBOPEHI JUIS BHPIIICHHS
OKpEMHX 3aBJaHb IPaBO3aCTOCYBaHHSI y common law.
BonHovac 3aranpHUI TPUHIUI 3a00pOHU CyTEepedIIn-
BOT TIOBEIHKH YYaCHHKIB TPABOBIJIHOCHH SIK OCHOBHA
iZies, IOKJIaIeHa B OCHOBY NPAKTUYHO KOXXHOTO €CTO-
eIt Ta € CKJIAQJHUKOM 3arajlbHOIPaBOBOTO IIPHHITUITY
JI0OPOCOBICHOCTI, HEOJMIHHO TIOBUHHA OTPUMATH 3aKO-
HOJIaBYE 3aKPITUICHHS SIK OJMH 13 HANpsMIB TPOTHMIIT
MpoIecyaibHId HEJOOPOCOBICHOCTI YYacCHHKIB CYy/IO-
BOTO TIPOIIECY.

> Tlocranoa Bepxosroro Cymy Ykpainu Bix 22.03.2017 p. y crpasi
Ne6-30631c16. URL: http://www.reyestr.court.gov.ua/Review/65860728 ;
Tocranosa Benukoi [Tanaru Bepxosroro Cyny Bin 17.04.2018 p. y cripasi
Ne 200/11343/14-u, npoBamkennss Ne 14-59ucl8. URL: http:/www.
reyestr.court.gov.ua/Review/74963810
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It is determined that the sources of the criminal legislation of Ukraine are the Constitution of Ukraine,
the Criminal Code of Ukraine, the laws of Ukraine on criminal liability and international treaties, the consent
of which was provided by the Verkhovna Rada of Ukraine. Therefore, it is reasonable to divide the mechanism
of creation of criminal legislation of Ukraine into two directions: 1) the mechanism of conclusion or ratification
of international treaties; 2) the mechanism of creation of the Constitution of Ukraine, the Criminal Code of Ukraine,
and laws that amend the latter.

It is substantiated that the ratification of international treaties concerning the protection of public relations from
criminal offenses or the regulation of public relations arising from the commission of a crime can be regarded as
a purposeful process of criminal legislation formation (approved by the Verkhovna Rada of Ukraine in accordance
with the Constitution of Ukraine). It is determined that the technique of ratification of international treaties is a set
of principles, rules, methods, means and methods of implementation of texts of international law in the law on
criminal liability of Ukraine.

It is argued that the legal essence of the act of ratification of international treaties lies in the fact that it is a final
transformative act, which adds to the treaty the force of law and redirects the obligation to enforce it to the subjects
of domestic criminal law. International treaties shall enter into force for Ukraine after the consent has to been
given bindingness of the international treaty in the manner and within the terms stipulated by the treaty or in
another manner agreed by the parties. However, in some cases international treaties ratified by the Verkhovna Rada
of Ukraine on their own (without amending the Criminal Code of Ukraine) may be part of criminal legislation.

The author substantiates the position that ratification of international treaties Ukraine can create competition
of norms. In the case of competition of protective norms of international criminal law and criminal legislation
of Ukraine priority should be given to the latter. The rules of international law prevail in the case where the regulatory
norms of criminal law are brought to a state of such competition.

Ipouenypa parudikanii MizkHApOAHUX 10TOBOPIB
SIK CKJIQ/ITHUK MeXaHi3My CTBOPeHHSI KpMMIiHAJbLHOI0 3aKOHOIABCTBA YKpaiHH

babanina Bikmopia Bikmopiena

KaHOuoam puouyHUx HayxK, OOYeHm,

npogecop xaghedpu KpUMIHAILHO20 NPABA
Hayionanvrnoi akademii sHympiwmix cnpas, Yrpaina

Beryn

LinicHe ysiBIEHHS TIPO MEXaHI3M CTBOPEHHS KPHMi-
HAJIFHOTO 3aKOHOJIABCTBA JACTh 3MOTY BHBUUTH IIPOIIC-
nypy Horo crBopeHHs. [li3HaHHS K 3MiCTy H CYTHOCTI
TAKOr0 MeEXaHi3My Oyje BHJaBaTUCS HEMOBHHM 0Oe3
OIKCY BUIB MPOIEAYPH Ta IX CTaIil.

KpuminanbHe 3aKOHOZABCTBO CJiJI BU3HAUATH SIK
CUCTEMY, 1110 OXOIUTFOE YHHHUN KpuMiHaIbHUI KOJEKC
(mam — KK) Vkpainu, sikuii rpyHTy€eThCsl Ha KOHCTHTY-
1ii Ykpainu Ta 3arajibHOBU3HAHUX TIPUHITMITAX 1 HOpMax
MDKHApOIHOro mpasa! 11010 3a0e3redeHHss OXOPOHU
CYCHUIBHUX BIHOCHH BiJl 3JIOYMHHUX MOCSTaHb a0o
pETyIOBaHHs CYCIIUJIbHUX BIJHOCHH, SKI BHHHKAIOTh
y 3B’S3KYy 13 BUMHECHHSIM 3JI0YHMHY. 3aKOHU YKpaiHU Mpo
KpUMIHAJIBHY BiJIOBIIANIBHICTE MAIOTh BIiOBIgaTH

' Kpuminaneunii xomexkc VYkpainu. URL: https://zakon.rada.gov.ua/

laws/show/2341-14
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MOJOXKEHHSAM, IO MICTSITBCS B UHHHUX MIDKHAPOJI-
HHUX JIOTOBOpAX, 3Oy Ha 0OOB’S3KOBICTh SIKUX HANAE
BepxoBna Pama Vkpainw®. OTke, Ha miacTaBi 3micTy
ct. 3 KK Ykpainu MoxxHa JTIHTH BUCHOBKY, L0 JKepe-
JaMU KPUMIHAJIBHOTO 3aKOHOAABCTBAa Ykpainu € Kon-
crutyuis Ykpainu, KK Ykpainu, 3akonn Ykpainu mpo
KPUMiHQJIBHY BiJNOBIAATIBHICTS 1 MDKHApOAHI JOTO-
BOpPH, 3ro/ly Ha 000B’SI3KOBICTh SIKMX Hajana BepxoBHa
Pana Ykpainu.

3 omsiy Ha 3a3HAUCHE MEXAHIZM CHI80PEHHA KPU-
MIHANBHO20 3AaKOHO0A8CMEA CHiJl PO3TIIAIATH SIK IIiJie-
CIpsIMOBaHMH mporec (hopMyBaHHS Ii€l cucTeMu Ta il
okpemux enemeHrtiB. Ilpounec crBopennst Koncturymii
VYkpainu, KK VYkpaiuu Ta 3axoHiB, MOIpHU HAasBHICTh
MIEBHUX OCOOJMBOCTEH, MA€ YMMAJIO CHIIBLHHMX O3HAK.
30KpeMa, CTOCY€EThCSI AISTIBHOCTI OAHOTO ¥ TOTO CaMOoro

2 Kpuminaneuuii komekc Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/2341-14
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cy0’exTa TIpaBOTBOpeHHs1 — BepxoBHoi Pamu Vkpainu,
MPOXOAMTH TOMIOHI eTanu, MOoJsIrae B MPUHHATTI KiH-
[IEBOTO PIMIEHHS 32 CXOXKOI0 Mporuexypor. CyTTeBo
BIJIPI3HSETBECA B IIBOMY KOHTEKCTI TUIBKH MeEXaHi3M
CTBOPEHHS MIKHAPOIHUX JOTOBOPiB. CaMe TOMY JOCITi-
JOKCHHST MEXaHI3My CTBOPEHHS KPUMIiHAJIBHOTO 3aKOHO-
JIABCTBA, Ha HAIll TOTJIS, JTOUITBHO PO3IUINTH Ha JiBa
HanpsMu: 1) JOCITIDKEHHST MEXaHI3My CTBOPCHHS MiX-
HapOJHUX JIOTOBOPIB; 2) JIOCIHKEHHS MEXaHI3My CTBO-
pennst Koncrutymii Ykpainu, KK Vkpainu i 3akoHiB,
SIK1 BHOCSITH 3MIHHU 10 HBOTO.

Bin crioco0y, siKuM came 3IHCHIOEThCS MEXaHI3M
CTBOPECHHS MDKHApOJHHUX JOTOBOPIB, 3aJIC)KHUTh S(eK-
TUBHICTh TapMOHI3amii HOro 3 MIXHAPOAHUMH CTaH-
Japramu. 3roja Ha 000B’SI3KOBICTh BUKOHAHHS MiKHA-
POIHOrO AOroBOpY YKpaiHa MOXE HaJaBaTH HUISIXOM
pamugirayii, RIONUCAHHSA, NPUUHAMMS, 3AMBEPONCEHHS
002080pY, NPUEOHAHHS 00 HbO20, & TAKOXK THIIAM IUIS-
XOM, TIPO SKHH JOMOBHIIMCS CTOpoHW. Bubip mporie-
JypH THKOpITOpAIlii MiXKHAPOAHO-IIPABOBHX JOTOBOPIB
y HalliOHAJIbHY MPAaBOBY CHUCTEMY — II¢ KOHCTHTYIIIHHE
MpaBo JIepXKaBH, MPUIOMY BiH € BUTbHHM (0e3 omoce-
PENKOBaHOTO BIUIMBY 1HO3eMHHUX JepxkaB). 11106 30e-
pPEerTH HaJeXHY MDKHApOIHY atMocdepy, CIpUSTINBY
JUTS TIATPUMAaHHS TOBHOIIIHHOTO MOJIITHYHOTO i €KOHO-
MIYHOTO CITiBpOOITHHIITBA, CBITOBA CITIJIBHOTA BUMArae,
o0 MIXHApOJHI JOTOBOPH, 3roly Ha 0OOB’SI3KOBICTh
SIKUX HaJlae YKpaiHa, Mali IMIIEpaTHBHHUH XapakTep 1 X
3aCTOCOBYBaJIM Ha JIEP)KAaBHOMY PiBHI B Pi3HHUX 1HCTaH-
misix. Taki BUMOTH 3a)iKCOBAHO B MIKHAPOJHUX JIOTO-
BOpax (sIKi TIEPEBaXKHO PETYIIOOTh MMUTAHHS PO BUKO-
HaHHS 1HO3EMHOTO CYIOBOTO DIIICHHSI, SKCTPaJIUIIiIO,
KOJIi3ii MpaBa, BUKOHAHHS OKPEMOTO IPOIECyabHOTO
JIOPYYCHHs), 30KpeMa y jgoroBopi Pagm €Bporu mpo
MIPaBOBY JIONIOMOTY 1 YHI(iKaI[it0o KpUMIHAIBHOTO 3aK0-
HOZABCTBA, a JOTPHUMAHHS €IMHHUX MPAaBUII 3aTaTbHOTO
TOPSAZIKY MOXKe OyTH 3BEICHO J0 MIHIMyMY B JIOITYCTH-
Mild JIUCKpeTTii.

Jlesiki acTmeKTH CTBOPEHHS KPUMIHAIBHOTO 3aKO-
HOJIABCTBA JOCHIKyBalnu Taki BueHi, sk O.B. bay-
miH, I1.C. bepsin, H.O. I'yropora, O.O. Jlymopos,
O.B. Hagmen, B.O. Haspouskuii, A.B. Haymos,
M.IL. Tlanos, €.J[. Cxynum, B.I. Illakyn, C.J[. Illam-
4yeHkKo Ta iH. OJlHaK, He3BaKaloUH Ha BArOMUH JIOpOOOK
BHIIC3a3HAUCHUX HAYKOBI[B, Y TE€Opii KPUMIHAIHLHOTO
MpaBa HEMae IPYHTOBHHUX PO3POOOK MO0 MEXaHi3MYy
CTBOPEHHS KpPWUMIHAJIHHOTO 3aKOHOIABCTBA, 30KpeMa
MDKHApPOJHHX JIOTOBOPIB. Y 3B’S3KY 3 IIMM ICHYE 00’ €K-
THBHA HEOOXIIHICTh PO3KPHUTTSA MUTAHHS IPOICIYyPH
parudikamii MIKHAPOIHUX JOTOBOPIB SIK CKJIQJHUKA
MEXaHI3My CTBOPEHHS KPHMIHAJIBHOTO 3aKOHOIABCTBA
VYkpainu.

MeTo CTATTi € JOCITIDKCHHS MPOLeAypH paTrdi-
KaIlii Mi>KHapOHHX JIOTOBOPIB SIK CKJIaTHUKA MEXaHI3MY
CTBOPCHHS KPUMIHAJILHOTO 3aKOHOJIABCTBA YKpaiHU.

3 BigeHchka KOHBEHIsE NP0 MPaBO MiKHAPOAHUX JOTOBOPIB BiJ
23 tpaBus 1969 p. URL: https://zakon.rada.gov.ua/laws/show/995 118
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BukJan ocHOBHOIo Martepiajy

Parudikamist ~ MDKHApogHUX  JOTOBOPIB  (Bif
nart. ratum facere — POPUAMYHO JIHUCHUH, TOH, IO Mae
3aKOHHY cuiTy; ratum habere (ducere, facere) — 3aTBep-
JOUTH, CXBaJlUTH) — 1€ 3aTBEepKCHHS BepxoBHOIO
Pasioro Ykpainu 1iux JI0TOBOpPIB BIATOBIIHO 10 KOHCTH-
TYIIHHOT POty pH.

s parudikauii ~ MDKHApOIHMX  JOTOBODIB
YKkpaiHoto HEeoOXiJHO JOTPUMYBAaTUCS TaKUX MPUHLH-
miB: 3arajbHOi NPaBOTBOPUOCTi, CHUCTEMHOCTI IIpaBa,
TOYHOCTI ¥ BIJIMOBIIHOCTI FOPUANYHOI ()OPMH BCTAHOB-
JIEHUM MpaBoBinHOCHHAM. KpiM 3a3Ha4€HUX MPUHIUIIB,
iy yac parudikariii M>KHAPOTHUX JIOTOBOPIB SIK CKJIA/I-
HUKa MEXaHi3MY CTBOPEHHS KPUMIHAJIBHOTO 3aKOHO/IaB-
cTBa YKpaiHM 3HaYeHHS MalOTh M 1HIII crieliaibHi PHUH-
LIUITH, SIK1 OKPECITIOI0Th OPIEHTHPH /1715l 3aKOHOTBOPYOCTI.

BigmoBigno n0 4. 3 ct. 9 3akony Ykpainu «IIpo
MDKHApOAHI JOrOBOPH YKpaiHM» MPOMO3MULII 1010
parudikanii M>KHAPOIHOTO AOTOBOPY YKpaiHH IMonae
MiHIiCTEpCTBO 3aKOPAOHHHUX CIPaB YKpaiHU MPOTATOM
IIECTH MICAIIB 13 JAHS WOTo MiANHCAHHSI: a) CTOCOBHO
MDKHApOJHHUX JOTOBOPIB, IO YKIJIAMAIOTh BiJ IMEHI
VYkpainu, — [Ipe3unentosi Ykpainu; 6) CTOCOBHO MiX-
HapOJHMX JOTOBOPIB, IO YKJIAMAIOTh BiJl iIMEHI Ypsity
Vkpainu, — Kabinetry MinictpiB Ykpainu®. ITinroroBky
MPOIO3UIIN IOA0 parudikamii MiKHAPOAHUX JIOTO-
BOpiB YKpaiHM 3IiHCHIOE MiHICTEpPCTBO, IHIIUI LIEeH-
TpaJdbHUI OpraH BUKOHABYOI BIAJU, JAEpKABHUHN KoJje-
riaJbHUM OpraH, SKWUH 1HIIIIOBAB MPOIEC YKIIaJCHHS
BIJIMIOBITHOTO MIXXHAPOJHOTO JIOTOBOPY YKpaiHu, abo
BHU3HA4YEHUI BINOBIJaIbHUM 3a Horo yknanenss Ilpe-
3ugeHToM Ykpainu uu KaGinerom MinictpiB Ykpainu,
BIJIMTOBIJAIBHAM 32 YKJIQJICHHS MIDKHApOIHOIO JIOTO-
Bopy Ykpainw®. Ilponosumii mpo parudikanio abo
3aTBEPKEHHS] MIKHAPOIHOTO JIOTOBOPY MAlOTh BiJO-
OpakaTd OCHOBHMI 3MICT JOTOBOpPY, BHCBITJIIOIOYH
HOro BIUIMB Ha MPAaBOBY CUCTEMY JEp>KaBH. 3a3HaueHi
MIPOIIO3HUIIIi TOJAI0Th TPOTIATOM JIBOX MICAIB 13 JTHS
MiANUCAaHHS J0roBopy MIiHICTEpCTBY 3aKOPIAOHHHUX
cnpaB YKpaiHH, a OCTaHHE IOJA€ 3a3HA4YeHl MPOINO3u-
uii, BignosignHo, [Ipe3unenrosi Ykpainu abo Kabinery
Minictpi Vkpainu®.

BiamosigHo 70 4. 6 cT. 9 3akony Ykpainu «I1po mix-
HapOJIHi1 JOTOBOPH B YKpaiHi» pO3MISAAI0Th MPOMO3ULIIT
mono parudikamii Mi>XHapOTHOTO JOTOBOPY YKpaiHU
[pesunent Ykpainu abo Kabinmer MinictpiB Ykpainu,
Kl MPUMMalOTh PILIEHHS PO BHECEHHS Ha PO3IVISI
BepxoBHoi Panu Ykpainu B mopsaKy 3aKOHOAABYOI iHi-
[IaTUBH MPOEKTY 3aKOHY MPO PaTH(IKALII0 MiXKHAPOJI-
HOTO JIOTOBOpY YKpainu’. 3a3HaueHi JAepKaBHI OpraHu

4 Tlpo wmixnapouHi norosopu VYkpainu Bix 29 uepsHs 2004 p.

Ne 1906-1V. URL: https://zakon.rada.gov.ua/laws/show/1906-15
> Tlpo wmixuapomui JoroBopu VYkpainu Bix 29 wepsHs 2004 p.
Ne 1906-1V. URL: https://zakon.rada.gov.ua/laws/show/1906-15
® TIpo mixHapomui moroBopu VYkpainu Big 29 uepsHs 2004 p.
Ne 1906-1V. URL: https://zakon.rada.gov.ua/laws/show/1906-15
7 Ilpo wmixkuapomsi moroBopu Ykpainu Bim 29 uepsus 2004 p.
Ne 1906-1V. URL: https://zakon.rada.gov.ua/laws/show/1906-15
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Ha BUMOTYy BepxoBHoi Pamm Ykpainu abo ii xomite-
TiB 1 B CTPOKH, BU3HAYCHI HUMH, HAJAIOTh JIOJATKOBY
1H(pOpMAIIiFO, IO CTOCYETHCS MPOEKTY 3aKOHY PO paTH-
¢ikamiro Mi>KHapogHOro moroBopy Ykpainm®. CTpoxu
MIDXK ITJITHCAHHAM 1 patu@ikaiiero ToCTaTHI, Moo 3Mi-
HUTH TO3UIIT ypsay (BUKOHABYOI BIIAJM) ¥ BUIIPABUTH
MTOMMUJIKH (HETOYHOCTI, KOMi3iT).

BepxoBHa Pana Ykpainu posmianae BHecenun [Ipe-
3uJIeHTOM YKpainn abo KabGinetom MiHicTpiB Ykpainu
MIPOEKT 3aKOHY PO parr(ikaIlio MiXKHAPOIHOTO JIOTO-
BOpY YKpaiHM Ta IMpHiMAaE BiAMOBIIHE pirteHHs’. SIKIo
Ha partudikamio MoJalTh MIDKHAPOIHUHI JIOTOBIp,
BHUKOHAHHS SIKOTO TIOTpeOye BHECCHHS 3MiH JI0 YMHHUX
3aKOHIB YKpaiHU, MPOEKTH TAKMX 3aKOHIB MOJAIOTh Ha
po3nsin BepxosHoi Pamu Ykpainu pa3oM i3 TpOEKTOM
3aKOHY Ipo parudikaiio i MpUAMAaOTh OmHOYACHO'’.
Y mporneci parudikamii MiKHApOTHOTO JTOTOBOPY
MOXYTb OyTH 3p0O0OJICHI 3asBH Ta cPOPMYIHOBaHi 3acTe-
PEeXKEHHS IOJI0 WOTO TOJOKEHb BIAMOBITHO JO HOPM
MikHapoaHoro npasa'!. KOpuanuHi Haciaku parudika-
ii 3BOJSTHCS JIO TOTO, IO 3 PAaTH(IKAIIEI JTOTOBOPY
JepxkaBa 6epe Ha ceOe 3000B’I3aHHS, sIK1 BOHA TOBHHHA
BHUKOHYBATH, i OTHOYACHO OTPHMY€E MOKITHBICTH KOPH-
CTyBaTHCs TpaBaMH Ta BHUTOIAMH, IO TepeadadcHi
JIOTOBOPOM, 1 BUMaraT BUKOHAHHS 1HITHX 3000B’3aHb,
10 BUILTUBAIOTH 13 MIXKHAPOIHOTO JTIOTOBOPY. Parncika-
IIisT € HAWBAXKITUBINIIMM MEXaHI3MOM 3aTBEPKCHHS M-
HAPOJIHOTO JIOTOBOPY y BHYTPIIIHBOICPKABHOMY TIPaBi,
HA/IAI09M MIKHApOAHOMY JOTOBOPY FOPHINYHOI CHIIH.
Tomy patudikaiiro Mi>KHAPOIHUX JTOTOBOPIB, SKi CTO-
CYIOThCS 3a0€3TICUCHHS OXOPOHHU CYCIUIBHUX BIJTHOCUH
BiJI 3IOYMHHUX TIOCSTaHb 00 PETYITFOBAHHS CyCITITBHIX
BiJJHOCHH, II[0 BUHUKAIOTH y 3B’SI3KY 13 BANHEHHSM 3J10-
YHHY, MOYKHA PO3MISAATH SIK MepenOaueHuid 3aKOHOM
[iJIeCIPsAMOBaHUHN Tporiec  (HPOpMyBaHHS KpHUMiHAIb-
HOTO 3aKOHOJIaBCTBA.

MexaHni3M patudikaii MDKHAPOJHHX JOTOBOPIB
0e3rmocepeTHbO 3aJICKUTh BiJ BHIY MIXHAPOIHOTO
JIOTOBOPY, KOJIa MOTO YYaCHHKIB, PIBHS Ta CICHU(IKA
niporiecy. OCHOBHI TIOJIOKEHHSI TTOPSIKY W 0COOIMBOC-
Tel paTudikallii Mi>KHapOJIHUX JIOTOBOPIB PEIIaMEHTO-
BaHI SIK TIOJIOKEHHSIMH BiJleHChKOT KOHBEHIIIT TTPO MTPaBo
MDKHApOIHHX JOrOBOPiB Bim 23 TpaBHs 1969 poky'?,
TakK 1 MoJIoKeHHAMH 3akony Ykpainu «[Ipo mixkHapoIHi
noroBopu Ykpaiam»'3. 3 oy Ha cdepy MOKIHBOTO

8 Ilpo mixuapomui morosopu Vkpainu Bim 29 uepsus 2004 p.

Ne 1906-1V. URL: https://zakon.rada.gov.ua/laws/show/1906-15
® Ilpo MixHapomui moroBopu VYkpainu Bim 29 uepsus 2004 p.
Ne 1906-1V. URL: https://zakon.rada.gov.ua/laws/show/1906-15.
10 TIpo wmixuapoani noroBopu VYrpainu Bim 29 uwepsust 2004 p.
Ne 1906-1V. URL: https://zakon.rada.gov.ua/laws/show/1906-15
" Tlpo wmixHapoani noroBopu VYrpainu Bim 29 uwepsust 2004 p.
Ne 1906-1V. URL: https://zakon.rada.gov.ua/laws/show/1906-15
12 BiseHchbKa KOHBEHIS MPO MPAaBO MIKHAPOIAHHMX JIOTOBOPIB Bijl
23 tpaBus 1969 p. URL: https://zakon.rada.gov.ua/laws/show/995 118 ;
IIpo npuennanns Ykpaincekoi PagsHcbkoi Cormianictuynoi PecryOmiku
10 BijeHChKOT KOHBEHIIIT PO TMPaBO MiXKHAPOJHUX JIOTOBOPIB : YKa3
Ipesunii Bepxosuoi Pagu VYkpaincekoi PCP Bin 14 xBit. 1986 p.
Ne 2077-X1. URL: https://zakon.rada.gov.ua/laws/show/2077-11
3 Tlpo wmixHapoani noroBopu VYrpainu Bim 29 dwepsust 2004 p.
Ne 1906-1V. URL: https://zakon.rada.gov.ua/laws/show/1906-15
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MIPABOBOTO PETYITIOBAHHS MIKHAPOJIHHX JTOTOBOPIB, sKa
BHU3HaueHa B 4. 2—4 cT. 3 11,010 3aKOHY, 10 CHCTEMH KpH-
MIHAJIBHOTO 3aKOHOIaBCTBA MOXYTh OyTH BiJIHECEHI HE
BCI MIXKHAPOJIHI JIOTOBOPH, a TIJIBKH JIOTOBOPH, SIKI CTO-
CYIOTBCSI OKPEMHX aCIeKTIB peaizaiii KpUMiHaIbHOTO
3aKOHOJ/IaBCTBA, OJJHAK caMi 10 co0i BOHW MOXYTh 1 HE
OyTH YaCTHHOIO HOTO CHUCTEMH, OCKIJIBKH HE CTBOPIO-
I0Th 1 HE MICTSTB BIIACHE KPUMIHAIBLHO-TIPABOBUX HOPM,
Oymydu JHIe JOTOMIKHAMHU €JIEMEHTaMHU B TTHUTAHHIX
opraHizamii peaiizamii KpUMIHAJILHOTO 3aKOHOJAB-
cTBa. MIXKHApPOJAHHUN JIOTOBIp X0ua W MICTHTH TEBHI
ACTICKTH, JIOTHYHI JI0 IPOTH/IIT 3JIOUNHHOCTI Ta peaiza-
1ii KPUMIHALHOTO 3aKOHOJIABCTBA, MPOTE CAMOCTIHHO
HE BCTAHOBIIIOE KPUMIHAJIBHO-TIPABOBUX HOPM 1 He
pETyJII0E KPUMIHAIBHO-TIPABOBI BIJHOCHHH, & OTXKE,
HOoro HEe MOKHA BBaKaTH YACTHHOIO KPHMiHAIEHOTO
3aKOHOJIABCTBA.

BuzHavaroun KoJO MOXKIIMBHX JIOTOBOpIB, sIKI Halie-
JKaTh JI0 CHCTEeMH KPHMIHAIBHOTO 3aKOHOIABCTBA, i 0CO-
OnmBocCTi iX parudikaiii YkpaiHOr, He MOXHA IOTO/IH-
TUCs 3 aymMKoro O.M. BpoHEBHUIIBKOT PO HEMOKIIMBICTh
BU3HAHHS MKHAPOITHHX JIOTOBOPIB CKJIaJIOBOIO YACTHHOKO
KPUMIHAJIBHOTO 3aKOHOIABCTBa'Y. ApPIyMEHTYEMO CBOIO
TIO3HIIiF0, TIO-TIEpIIIe, THM, IO KpUMIHAJIbHE 3aKOHOJIaB-
CTBO HE OOMEXXYETHCSI BUKITIOYHO BI3HAYCHHSIM 3JIOUHH-
HOCTI Ta KapaHOCTi JisHHS (BU3HAHHSM TICBHOTO JIiSTHHS
3JI0YMHOM 1 BCTAHOBJICHHSIM BiZIITOBIZTHOTO BHIY ¥ pO3Mipy
TIOKapaHHsS 32 WOTO BUMHEHHS), aJKEe OXOIUTIOE W 1HII
TTUTaHHS PETyJIIOBAHHS CYCITUTBHUX BIZTHOCHH, SKI MOXKYTh
OyTH 1 IPEIMETOM TPABOBOTO PETYITIOBAHHS MI>KHAPOITHIX
JIOroBopiB. J1o HUX MOXYTh HaJIe)KaTH MATAHHS YHHHOCTI
KPUMIHAIIEHOTO 3aKOHY B Yaci Ta POCTOPi, 3aCTOCYBaHHS
KPUMIHAIBHOTO ITOKApaHHS 1 3BUTBHEHHS BiJ HOTO BiNOYy-
BaHHS, TITaHHsI 3BUILHEHHS BiJl KPUMIHAIBHOI BifITOBI-
JAJIBHOCTI Ta BUKJIFOUEHHS 3JIOYMHHOCTI JISTHHS TOLLO.

[To-mpyre, BU3HAYANGHUM, HA HAIl TOIISI, € caMe
¢daxt HajganHsa BepxoBHoro Pamoro Ykpainm 3romu Ha
000B’SI3KOBICTh MDKHAPOJHOTO JIOroBOpy. HaromicTh
¢daxt BHeceHHs 3MiH 10 KK Ykpainu y 3B’s13Ky 3 paru-
¢ikaIiero M>KHAPOJIHOTO JIOTOBOPY X04Ya 1 € BAKITMBUM
ACTICKTOM T'apMOHI3allil KpUMIHAJIEHOTO 3aKOHOIaBCTBA,
MpoTe HOro MOKHA BH3HABAaTH OOOB’SI3KOBHUM TIiJIBKH
B KOHTEKCTI BCTAHOBJICHHS 3JIOYMHHOCTI Ta KapaHOCTI
JUSHHS, a MIOJ0 3a0e3MeUYeHHsT 3aKOHOJABUOTO PETy-
JIOBaHHS IHIMUX KPUMIHAIBHO-TIPABOBUX BiTHOCHH
BiH MOXX€ HE MaTH BH3HAUaJIBHOTO W OOOB’S3KOBOTO
3Ha4eHHsA. HopMu MiKHApOTHHX JIOTOBOPIB, 3roja
Ha O0OB’SI3KOBICTh SKHMX HajaHa BepxoBHoro Panoro
VYkpaiHu, B KOHTEKCT] PETyIIOBaHHS 1HITUX KPUMiHAIb-
HO-TIPABOBUX BIJTHOCHH (KpiM BH3HAUCHHS 3JIOUHHHO-
CTI Ta KapaHOCTI JISIHHS) TEOPETUYHO MOIIH O OyTH
3aCTOCOBaHi i 0e3 MPsIMOTO BHECEHHSI 3MiH JI0 TEKCTY
KK Vkpainu, nepeaycim sKIIO e CTOCYEThCS oM SIK-
IIIEHHSI CTAHOBHIIIA 0COOM, JI0 SKOI 32aCTOCOBYIOTH ITOJIO-
JKCHHST KPUMIHAJIBHOTO 3aKOHOIaBCTBA.

4 Bponepuipka O.M. [TOHSTTS 1 BUIH MI>KHAPOIHUX JOTOBOPIB KPHUMi-

HaJIbHO-TIPABOBOTO Xapakrepy. Haykosuil sichux JIbeiscbkozo deporcas-
Hoeo yuisepcumeny enympiwnix cnpae. 2011. Ne 3. C. 205.
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Ha miaTBepkeHHS 1i€T Te3W MOKHA HABECTH ITOJIO-
skeHHs 4. | cT. 7 KK VYkpainwm, sike Bu3Ha4ae, 1m0 rpoma-
JSTHY YKpaiHu i 0coOu 6e3 rpoMaJisTHCTBA, M0 IMTOCTIHHO
MPOKUBAIOTh B YKpaiHi, sIKI BYMHWIM 3JI0YMHHU 3a il
MEXaMH, IMiUISTalTh KPUMIHAIBHIN BiIITOBINATIBHOCTI
3a KK Vkpainu, skmio iHire He nepeadadeHo MikKHA-
POJHHMMH JIOTOBOPaMH, 3rojia Ha 00OB’SI3KOBICTH SIKHX
HanaHa BepxoBHoro Panoro Ykpainu.

Binmosigao 10 4. 5 ct. 3 KK Vkpainu, 3akoH Ykpa-
THM TIPO KPUMIHAIBHY BIIIOBIIABHICTD TOBHHEH BijI-
MOBIIaTH TIOJOKEHHSIM, 110 MICTATHCS B YMHHHMX MIXK-
HapOJIHUX JIOTOBOPaX, 3rojla Ha OOOB’SI3KOBICTh SKHX
HajaHa BepxoBHoto Panoro Ykpainu. Kpim inmoro, e
o3Havae, mo BepxoBHa Pama Ykpainu, Hagarouu 3romy
Ha 000B’SI3KOBICTH MIKHAPOJHOTO JIOTOBOPY, 3000B’sI-
3aHa TaKOXK 3a0€3MEUUTH Y3rOMKEHHS (Y BUITAIKY, KON
MOCTa€ Taka HEOOX1THICTh) HAsIBHUX HOPM KpHUMiHAIIb-
HOTO 3aKOHOJABCTBA 13 UMM MIKHAPOIHUMH JOTOBO-
pamu. OHAaK, Ha HAII OIS, MOXKYTh BHHUKATH CHTY-
anii, ko BepxoBHa Pana Vkpainu, Hajiaroun 3romy Ha
000B’S3KOBICTh MIKHAPOJHOTO JIOTOBOPY, OIHOYACHO
HE IMIUIEMEHTY€E TOJIOKEHHS BIJOBITHUX MIKHAPOJI-
HUX JjoroBopiB 70 Tekcty KK Ykpainu. 3a Takux yMoB
(bakTUYHO BIOYBA€ETHCS PO3IPBaHHSA B Yaci HaJlaHHSI
3rol Ha OO0OB’SI3KOBICTH MIKHAPOJIHOTO JOTOBOPY
i ysromkenns Tekety KK Ykpainu 3 HopmMamu MiKHA-
POJHHX JIOTOBOPIB, 3TOAy Ha 00O0B’SI3KOBICTh SIKUX YKe
HaJaHo.

3okpema, Konsenmiss OOH mportu kopymiiii, ska
BCTAHOBIIOBAJIA OO0OB’SI30K  YYACHHKIB  PO3IISHYTH
MOJKJIMBICTh KpUMIHAJI3aIlli HE3aKOHHOTO 30aradeHHs
Ta 3TOBKUBaHH BILTMBOM (CT. 18, 20)'5, a Tak camo Kpu-
MiHaJIbHa KOHBEHIIS PO OOPOTHOY 3 KOPYIIIIEO, SKa
3000B’s13yBalla YYaCHUKIB YCTAHOBHUTH KPHMiHAJIbHY
BiITOBITaJIBHICTD 32 3JI0OBXKMBAaHHS BIUTUBOM (CT. 12)'°,
Oynu parudikoani Ykpainoro 18 sxoBtast 2006 poky!’,
Habpanu 9uHHOCTI st Yipainu 1 cigas 2010 poky!'®
it 1 6epesnst 2010 poky' Bimmosigwo, a 3minu g0 KK
VYkpaiHu, SIKHMH BCTAaHOBJICHA KpHMiHaJIbHA BIiJIOBI-
JAJBHICTH 3a 3JIOBKMBAHHS BIUIMBOM 1 HE3aKOHHE 30a-
rayeHHs, BHeceHiI 3akoHOM Ykpainun «IIpo BHeceHHs
3MiH JI0 JICIKHMX 3aKOHOJIABUMX aKTIB YKpaiHH 1010 BiJI-
MOBITAJILHOCTI 32 KOPYIINMHI MPaBOMOPYIICHHS» BiJl
11 wepBus 2009 poky Ne 1508-VI*, sxuit criouarky MaB

!5 Koneenuis Opranizanii O6’eqnannx Hauiii npotn kopymuii Bix
31 sxoBtHs 2003 p. URL: https://zakon.rada.gov.ua/laws/show/995 c16
' KpuminanpHa KOHBEHLs po 60poTsdy 3 kopynuiero (ETS 173) Bix
27 cians 1999 p. URL: https://zakon.rada.gov.ua/laws/show/994 101

7" TIpo parudikariro Konsenuii Opranizauii O6’exnanux Hartiii nporu
xopymuii : 3akoH Ykpainu Bix 18 xoBT. 2006 p. Ne 251-V. URL: https:/
zakon.rada.gov.ua/laws/show/251-16 ; Ilpo parudikanito Kpuminans-
HOT KOHBEHIIT po 60poThOY 3 Kopymii€eto : 3akoH Ykpaiuu Bijx 18 0BT,
2006 p. Ne 252-V. URL: https://zakon.rada.gov.ua/laws/show/252-16

18 Konsenuis Opranizanii O6'enqnanux Hauiii nporu kopymuii Bia
31 xoBrt. 2003 p. URL: https://zakon.rada.gov.ua/laws/show/995 c16

19 TIpo parudirauiro KpuminaneHOi KOHBEHIT 1po 6OpOTHOY 3 KOpyIi-
miero : 3akoH Ykpainu Bix 18 5xoBT. 2006 p. Ne 252-V. URL: https://zakon.
rada.gov.ua/laws/show/252-16

2 TIpo BHECEHHsI 3MiH JI0 JESIKHUX 3aKOHOIABYMX aKTiB YKpaiHH MO0 Bijl-
TOBIIAJIBHOCTI 3a KOPYIILiHHI paBornopy1eHHs : 3akoH Ykpainu Bif 11 yeps.
2009 p. Ne 1508-VI. URL: https://zakon.rada.gov.ua/laws/show/1508-17.
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HaOpary unHHOCTI 1 ciuns 2010 poky, oqHak OyB BiJ-
TepMmiHoBaHui?!, HabpaB yuHHOCTI 1 ciunst 2011 poky,
a 3r0ZI0M 30BCIM BTPaTWB YMHHICTH?, ITICJIS YOTO KPH-
MIHQJIBHY BiJIOBIATBHICTD 32 3JIOBKHBAHHSI BITHBOM
1 He3aKOHHE 30aradeHHs BIIPOJIOBXK TIEBHOTO Yacy B3a-
rai He Oyno nependadeno B KK Ykpainu.

V 3B’513Ky 3 UM [IOCTAE MUTAHHSL: SIK BU3HAYATH IO
KPUMIHAJILHOTO 3aKOHOJIABCTBA, 30KpeMa i MiKHApOI-
HUX JIOTOBOPIB, Y BUIQJIKaX, KOJIH, 3 OJIHOTO OOKY, Bep-
xoBHa Pajia Ykpainum Hajana 3rojmy Ha 00OB’SI3KOBICTh
MIXXHAPOJHOTO JIOTOBOPY, a 3 1HIIIOTO, X04a i 3000B’s-
3ana y3rogutu Hopmu KK Ykpainu 3 Takum 1oroBopom,
He 3poOmIia nporo? Ha Halire nepekoHaHHsI, BU3SHAYCHHS
i MDDKHApOJTHUX JIOTOBOPIB 32 IIMX YMOB Ma€ 3aJIeKaTn
BiJI 3MICTY TXHIX IOJIOKEHb. B ofHOMY BHUMaKy (K Iie
OyJ10 TIPOUTIOCTPOBAHO BHIIIE), KOJIU ITOJIOKCHHS MiKHA-
POIHHX JTOrOBOPIB CTOCYETHCSI BCTAHOBJICHHS 3JI0YHH-
HOCTI JIISTHHS, HOTO KapaHOCTi, 3aCTOCYBaHHS JIO 0COOU
OLIBIIT CyBOPOTO BUIY YX PO3MIPY KPUMIHATBHOTO TIOKa-
paHHsI, TIOTIPH HAJaHHS 3TOJIU TIPO 000B’SI3KOBICTh M-
HaApOJIHOTO JIOTOBOPY, [lisl HOTO MOXKIIMBA TIJIBKH ITiCIS
BHECEHHS BIAMOBITHUX 3MiH o Tekety KK Vkpainn.
B iHIIOMY BHIAJKY, SIKIIO IMOJOXKEHHS MiKHAPOIHUX
JIOTOBOPIB MOZ0 OOMEKEHHSI 3aCTOCYBaHHS IEBHOTO
BHJIY Y1 PO3MIpy KPUMIHAILHOTO MTOKapaHHs, YAHHOCTI
KPUMIHAJILHOTO 3aKOHY, ITUTaHb 3BUTLHCHHS B1JI KpUMi-
HaJILHOI BIANOBIZANBHOCTI, BUKIIFOUEHHS 3JI0YMHHOCTI
JUSHHS, TO JIiSl TaKHX JOTOBOPIB Ma€ PO3MOYNHATHCS
3 MOMEHTY HaOpaHHS YHHHOCTI 3aKOHOM YKpaiHH PO
HaJaHHs 3roA¥ Ha 1X 00O0B’SI3KOBICTH, HE3AJIEKHO BiJI
TOr0, Y BHECEHO BIJITOBIIHI 3MIHM Ta YH IMIIJIEMEHTO-
BaHO I1i TostoxkeHHs 1o Tekety KK Vipainu.

Sk mpukiaax Takoi Jii MIKHApOIAHOTO JIOTOBOPY
MOKHA HABECTH MIMUCAHHS Ta parudikaiio YKpaiHOH
[Tpotokomy Ne 6 to KoHBEHIIIT PO 3aXHUCT MpaB JFOANHA
i OCHOBOITOJIO)KHUX CBOOOJ, SKHH CTOCYETBCS CKacy-
BaHHSA cMepTHOT Kapu. Lleit mpoTokon OyB mmiamucaHuit
Vrpainoro 5 tpasas 1997 poky?, 3romy Ha oro 000B’s13-
KOBiCTh Hajana BepxoBHa Pama Vkpaiam 22 jrororo
2000 poky*, ommodacHo Oyi0 BHeceHo 3minu g0 KK
Vipaian®. BriMm, SKIIO 3MOIENIOBATH TiTOTCTHYHY
cutyarito, 3a skoi BepxoBHa Panma VYkpainu Hamana
Ou 3rogy Ha OOOB’S3KOBICTH IIHOTO MIKHAPOIHOTO

2! IIpo parudikaniro KpuminanbHOi KOHBEHIIT mpo OOpoTHOY
3 Kopymiiew : 3akoH Ykpainu Big 18 xoBT. 2006 p. Ne 252-V. URL:
https://zakon.rada.gov.ua/laws/show/252-16

2 TIpo BU3HAHHS TAaKWMHM, L0 BTPATHIM YHHHICTH, JCSKHX 3aKO-
HIB YKpaiHM 1110710 3an00iranHs Ta npoTH/il kopynuii : 3akoH YkpaiHu
Bix 21 rpya. 2010 p. Ne 2808-VI. URL: https://zakon.rada.gov.ua/laws/
show/2808-17

% TIporokon Ne 6 1o KoHBeHMLIl Mpo 3aXKCT MpaB JIFOIMHA i OCHOBO-
TIOJIOKHUX CBOOOJ, SIKUI CTOCY€EThCSl CKacyBaHHs cMepTHOI kapu. URL:
https://zakon.rada.gov.ua/laws/show/994 802

2 Tlpo parudikauito [Tporoxony Ne 6 1o KonseHuii npo 3axuct npas
JIOZIMHU 1 OCHOBOIOJIOKHHX CBOOOJ, SIKHH CTOCYETHCS CKACyBaHHS
cMepTHOT Kapu : 3akoH Ykpainu Bix 22 motr. 2000 p. Ne 1484-111. URL:
https://zakon.rada.gov.ua/laws/show/1484-14

% lpo BHeceHHs 3MiH 10 Kpuminaneaoro, KpuminambHo-mporecy-
aJbHOTO Ta BHIpaBHO-TPYIOBOrO KOAEKCIB YKpaiHu : 3akoH YkpaiHu
Bix 22 mrot. 2000 p. Ne 1483-1I1. URL: https://zakon.rada.gov.ua/laws/
show/1483-14/ed20000222
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JIOTOBOPY, a OTXKe, ¥ Ha OOOB’SI3KOBICTh CKACYyBaHHS
CMEpTHOI KapH, OJJHaK HE BHECJIa OW BiJIOBIIHI 3MIHH
1m0 KK Vkpainm, a Koncrutyniiauii Cyn Ykpainu He
TIPUAHSB TIEpeJT MM PIIICHHS PO HEKOHCTHTYIIHHICTh
BiamoBigHux mojokens KK Yipaiun®’, Ha Haim mornmi,
1€ BUKJTFOYAIIO0 O MOMKIIMBICTD 3aCTOCYBaHHS JI0 3aCyJIXKe-
HUX OCIO IMOKapaHHS y BUIVISIII CMEPTHOI KapH i Jjaio
OM 3MOTy 3aCTOCOBYBaTd O€3IOCEPEHBO ITOJIOKECHHS
[Ipotokomy Ne 6 1o KoHBeHIIii po 3aXUCT TpaB JFOIHHA
1 OCHOBOITOJIO)KHUX CBOOO]I, TTOTIPH Te, 1m0 10 TekeTy KK
VYkpainu He Oyno OW BHECEHO BiIOBI/HI 3MiHH.

I3 IIpOTO BUILIHBAE, 110 B OKPEMHX BUITAIKaX MiKHA-
pOJHI A0TOBOPH, siKi parudikoBani BepxosHoro Pamoro
VYkpainu, camocTiiiHo (6e3 BHECCHHS BiIIIOBITHUX 3MIH
no KK Vkpaian) MoxyTh OyTH CKIaJHUKAMH KPHMi-
HAJIEHOTO 3aKOHOJIABCTBA.

[Ipomo3umii mpo parudikaiico TakuX JOTOBOPIB,
3TiJIHO 3 MOJIOKESHHSAMHU 4. 3 cT. 4 3akoHy Ykpainu «[Ipo
MDKHApOIHI JIOTOBOpH YKpaiHu»?', MOJArOTHCS ITiCIIA
MpOBeICHHsT MiHICTEPCTBOM FOCTHINIT YKpaiHW MpaBo-
BOT €KCIIEPTU3W MO0 BIJIMOBIIHOCTI MPOEKTY MiKHA-
poaHoro oroBopy KoHeTuTyii 1 3akoHaM YKpaiHu.

MiXHapOAHI JOTOBOPH, SIKI € JDKEpeIaMH KpHMi-
HaJILHOTO 3aKOHOAABCTBA, IIIJISATAIOTE OO0OB’SI3KOBIM
parudikamii, Mo B3IIHCHIOIOTh NUITXOM NPUHHATTS
3aKOHY TIpO paruQikaio, HEBiI'EMHOK YaCTHHOIO
SIKOTO € TEKCT MIKHAapomHOoro moroBopy?. Ha mimcrasi
MIHCAHOTo ¥ odimiiiHo onpuitogHeHoro [IpesnaeH-
ToM YKpainu 3akony ['omoBa BepxoBHoi Panu Ykpainu
mianucye parugikaiiiHy rpaMoTy, sSIKy 3acBiIdye mia-
nmicoM MIHICTp 3aKOPJOHHUX CHpaB YKpaiHH, SKIIO
JIOTOBIp Tiepedadae 0OMiH TaKMMH rpaMoTamMu. [Ipomo-
3uIii Tpo parrudikailio MiXKHAPOIHOTO JOTOBOPY TOIAE
MiHICTepCTBO 3aKOPIOHHUX cIipaB Ykpainu [IpesunaeH-
TOB1 YKpaiHH, SKAW PO3MIIsAAA€e MPOIMO3HUIIT OO paTh-
(bikaIlii Mi>KHAPOIIHOTO JIOTOBOPY YKpaiHH Ta MpHUMae
pIlICHHsT TIPO BHECEHHsI Ha po3risyl BepxoBHoi Paam
VYkpalHu B MOPSJIKY 3aKOHOAABYOI 1HIIIATUBH MPOEKTY
3aKOHY TIpO paTudiKaIio MIKHAPOIHOTO JJIOTOBOPY
VYkpainu. [licisg Takux npornenyp nuIsIXoM parugikarii
BiJIOyBa€eThCsl OE3MOCEPETHE HAJITAHHS 3TOAH YKPaiHOIO
Ha 000B’3KOBICTb JUIS HET MIKHAPOTHOTO JIOTOBODY.

MiKHapOJHI JOTOBOPH HAOWPAIOTh YMHHOCTI JUIS
VYKkpaiHu Ticis HaJlaHHS HEHo 3TroJM Ha 00OB’SI3KOBICTh
MDKHAPOIHOTO JIOTOBOPY B HOPSIKY Ta B CTPOKH, TIEPEA-

2 TIpuHAriAHO CNiJI TAKOK 3a3HAYMTH, L0 0 MOMEHTY parudikarii

VYkpaiHow 1boro MikHapoaHoro norosopy Koncruryuiitauii Cyn Yipa-
THu BuHIC pimeHHs Ne 11-pn/99 Bix 29 rpyaus 1999 poky, sikum moso-
xenHst KK Ykpainy, mo nepenbadany MOXKIUBICTE 3aCTOCYBAaHHS ITOKa-
pPaHHS y BUIVISIAI CMEPTHOI Kapu, BU3HAHI TAKUMH, 1110 HE BiAMOBIIAIOTH
Konctutynii Ykpainu (e HexoHcturyuiitnumu). Koncruryniitauii Cyx
VYkpainu Bunic pimennas Ne 11-pri/99 Bin 29 rpynust 1999 poky y cnpasi 3a
KOHCTUTYLIHHNAM MOAaHHAM 51 HapOIHOTO JenyTara YKpaiHu 1010 Bifl-
noigHocti KoHerutynii Ykpainu (KOHCTUTYIIHHOCTI) MONOXKEHb CT. 24,
58, 59, 60, 93, 190-1 KK VYkpaiuu B 4acTuHi, 1110 Tiepeadayae CMEpTHY
Kapy SIK BUJI TIOKapaHHs (crnpasa rnpo cMeptHy Kapy). URL: https://zakon.
rada.gov.ua/laws/show/v011p710-99

27 Ilpo mixknapoasi goroBopu Ykpaiuu Bia 29 ueps.2004 p. Ne 1906-1V.
URL: https://zakon.rada.gov.ua/laws/show/1906-15

2 TIpo mixnapoasi goroopu Ykpainu Big 29 ueps. 2004 p. Ne 1906-
IV. URL.: https://zakon.rada.gov.ua/laws/show/1906-15
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OaveHi JoroBopoM, ab0 B THITHI Y3ro/PKEHHIA CTOPOHAMHU
crociO.

BucnoBknu

JIkepenaMu KpUMIHAJIBHOTO 3aKOHO/IABCTBA YKpaiHH
€ Koncrurymis Ykpainun, KpuminaiapHuii komekc Ykpa-
1HU, 3aKOHU YKpaTHU PO KPUMiHAILHY BiIIOBIIAJIbHICT
1 MDKHApOJIHI JIOTOBOPH, 3TOAY Ha 00OB’SI3KOBICTh SKHX
Hanana BepxoBHa Pana Ykpainu. Tomy mexaHi3Mm CTBO-
PCHHS KPEMIHAJTLHOTO 3aKOHOIABCTBA YKpATHU JOIITEHO
PO3JIUTUTH Ha JIBa HaNpsMU: 1) MEXaHi3M YKIIaJeHHS a00
parudikamii Mb>KHapOTHHX JOTOBOPIB; 2) MEXaHi3M CTBO-
pennst Korcrurymii Yipaian, KK Ykpainu it 3akoHiB, sKi
BHOCSITB 3MIHH JI0 HBOTO.

Parudikariis Mi>KHApOHUX JOTOBOPIB — 3aTBEPIKECHHS
BepxoBHoto Panoro YkpaiHu 1HX JIOTOBOPIB BiJIIIOBITHO
JI0 KOHCTHTYITIMHOI Tiporieypy. Patndikartiro MikHapoI-
HHUX JIOTOBOPIB, SIKi CTOCYFOThCS 3a0€3MEUCHHSI OXOPOHHU
CYCIUTbHUX BIIHOCHH BiJI 3I0YMHHUX ITOCSATaHb 200 pery-
JIFOBAHHSI CYCIIUTFHUX BiTHOCHH, 10 BHHUKAIOTH Y 3B’SI3KY
i3 BUMHEHHSAM 3JI0YHHY, MOYKHA PO3IIIIATH SIK Tependa-
YCHUI 3aKOHOM IIUICCIPSIMOBAHUIA Tporiec (GopMyBaHHS
KPUMIHAIEHOTO 3aKOHO/[aBCTBA. BoHa MOXe OyTH 1HCTpY-
MEHTOM peati3allii iHTepeciB OKpEeMHUX TPYIl JICpIKaB JIst
30epeKeHHST MKHAPOIHOT arMOC(hepH, CIIPUSTIMBOT JUTs
MiITPUMAaHHS CHIBpOOITHUIITBA. Patndikyrodn J0roBip,
JiepkaBa Oepe Ha cebe 3000B’s13aHHS, SIKI BOHA TIOBUHHA
BUKOHYBAaTH, OJHOYACHO OTPHMYE MOMKIIUBICTH KOPHCTY-
BaTUCs TMpaBaMW Ta BUTOJAMHM, IO IependadeHi Joro-
BOPOM, 1 BUMarard BHKOHAHHS IHIIMX 3000B’s3aHb, 110
BUILIMBAIOTH 13 MKHAPOHOTO JIOTOBODY.

IOpunnyna cyTHICTh akTa parudikaii Mi>KHApOJI-
HUX JIOTOBOPIB — II€ OCTATOYHWH TpaHChopMaiiHuH
aKT, 110 TOAA€ TOTOBOPY CHITH 3aKOHY 1 TIepeapecoBye
3000B’s13aHHS MO0 OTO BHKOHAHHS Cy0’€KTaM BHY-
TPIIIHBOJICPKABHOTO KPUMIHAIILHOTO IpaBa. B oxpe-
MHUX BHITaJIKaX MDKHAPOJHI JOTOBOPH, SIKI paTH(iKO-
BaHi BepxoBHoro Pajoro VYkpainu, camocrtiiiHo (6e3
BHeceHHs BiAMoBiaHUX 3MiH 10 KK Ykpaiau) MOXyTh
OyTH CKJIaJIHUKaMH KPUMIHAJIBHOTO 3aKOHOJIAaBCTBA.

MiKHapO/IHI JOTOBOPH HAOWPAOTh YHHHOCTI ISt
VYkpaiHu Ticlis HaJlaHHS HElo 3roJid Ha 00O0B’SI3KOBICTh
MDKHapOIHOTO JTOTOBOPY B TIOPSAKY Ta B CTPOKH,
nepeadaueHi JTOroBopoM, abo B I1HIIUH, y3rO/LKEHUH
CTOpPOHAMH CIociO.

VHipiKyBaHHS KPUMIHAJIHHOTO 3aKOHOMABCTBA ITiJT
gac parudikaiii MbKHAPOJIHUX JIOTOBOPIB € HaMi€Bi-
IIMM BIUTABOM MIXKHAPOJHOTO IpaBa Ha HAIllOHAILHI
KpUMIHAIILHO-TIPaBOBl cucteMu. [lix dac parudikarii
MIXKHAPOJHUX JIOTOBOPIB YKpaiHOK MOXE CTBOPIOBa-
THCS KOHKYPEHI[iS HOpM. Y pasi KOHKYpEHIlii oxopo-
HIOBAHUX HOpM MIKHAPOIHOTO KPUMIHAIHHOTO 3aKO-
HOJIABCTBa Ta KPUMIHAILHOTO 3aKOHOJIABCTBA YKpaiHU
MIPIOPHUTET CJIIJT HaJlaBaTh OCTaHHbOMY. [lepeBakaroTh
HOPMH MDKHApOIHOTO IIpaBa B TOMY BHIAIKY, SKIIO
[0 CTaHy Takol KOHKYPCHIIii TPUBEICHO pelyisimugHi
HOpMU KPUMIHAJIBHOTO 3aKOHOIAaBCTBA.
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Issue of legal protection of land resoures of agricultural purpose is explored in the article. Also the analysis
of legislation of lands of agricultural purpose is carried out by author. In this article the forms of lands legal
protection are named and characterized: providing of reasomable use of land resource, saving and reproduction land
fertility, protection from deterioration and pollution, fullfillment by citizens, entities and statetheir rights of property
and landusing according to the law. We conducted an analysis of the legal protection of agricultural land under
the legislation of Ukraine, the determination of the definition of gaps in the legislative regulation of legal protection
of agricultural land.

In this article the analysis of legislation of lands of agricultural purpose is carried out. The main problems in
legal regulation of agricultural land protection are defined. The rational and efficient use of land resources should
be a priority of Ukraine's state policy, since it means engaging in land management and their efficient use for
the main purpose, creating the best conditions for agricultural land to have high productivity and the ability to obtain
maximum per unit area quantity of production at the lowest cost of labor and means, observance of scientifically
grounded technologies of production, protection of environment from adverse impacts, measures to protect land
resources, production of ecologically safe food. The result of such use of land resources will be to ensure that most
aspects of the food security component are respected, which in turn is to ensure the national security of the state as
a whole.

It was determined, that even despite the crucial importance of soils for economic development and food security,
there is no separate law that establishes fundamental principles of state policy and rules that would guarantee
the preservation of the country's unique soil cover, its environmental and productive functions and the creation
of the necessary conditions for efficient use of soil resources. without negative consequences for future generations.
In the legal field there are certain prerequisites for the implementation of soil fertility control. At the same time,
the legislative and regulatory documents defining the procedure for exercising control over the use and protection
of agricultural land are in need of significant improvements.

IIpaBoBa oxopoHa 3eMeJIb CiJIbCHKOTOCNIOAAPCHKOI0 MPU3HAYEHHS B YKpaiHi

baoboii Anna Muxaiinisena
acucmeHnm Kaghedpu npasa
Binnuyvko2o nayionansno2o azpapro2o yHieepcumemy, Ykpaina

Beryn

[IpaBoBa oOxOpoHa 3eMellb CUIBCHKOTOCIONAP-
CBKOTO TIpU3HAYCHHS TOTpedye OCOOIMBOI yBaru
B YMOBaX IHTEHCHBHOTO PO3BUTKY 3€MEIBHUX BiITHO-
CHH Ta B YMOBaX MOXXIJIUBOTO BIPOBAXKEHHS BUIbHOTO
00iry 3emili ciIbCbKOTOCTIOAAPCHKOTO MPU3HAYCHHS.

VY 3B’s3Kky 3 IIUM aKTyaJbHOTO 3HA4Ye€HHS IS
MOMANIBIINX TEPCIEKTHB PO3BUTKY arpapHOro Cex-
Topa VYKpaiHH, 3a0e3leUeHHS CTaJOro pPO3BUTKY
3eMENBbHUX BIAHOCHH Ha0yjga IIpaBoBa OXOpOHA
3eMelb  CUIbCHKOTOCHOAApPChKOTO  MpPHU3HAYECHHS,
a TakoxX iX pamnioHami3alig K HeoOXiTHUM KpuTepiit
IPaBOBOI OXOPOHH.

[lutaHHS MPaBOBOI OXOPOHU 3€MEIb CIITbCHKO-
TOCIOAAPCHKOTO MPHU3HAYEHHS € MPEIMETOM JIOCIi-
JDKEHB ITHPOKOTO KOJIa BITYM3HSHUX HAayKOBIIB. Cepen
nux B.B. Hocik, O.0. bpenixin, T.K. OBepkoBcbka
Ta 0araTo iHIINX.

BongHouac oxpemi acmekTH MpPaBOBOI OXOPOHHU
3eMeib  CITbCBHKOTOCIOAAPCHKOTO  TPH3HAYCHHS:
Iep>KaBHUH  KOHTPOJIb 33 3EMIISIMH  CLITBCBHKO-
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rOCIOAPCHKOTO TIPU3HAYCHHS, MOHITOPHHI CTaHY
3a0pyJHEHOCTI 3eMENbHUX [IUIIHOK € HEJOCTAaTHHO
JOCIHIKCHUMH Ta TMOTPeOyIOTh MOJANbIIOTO HAyKO-
BOTO OIPAITIOBAaHHSI.

MeTa cTaTTi — BU3HAYCHHS MTOHSTTSI IPABOBOI 0XO-
POHHU 3eMeTb CLTHCHKOTOCIIONAPCHKOTO MPU3HAYCHHS,
XapaKTepUCTHKA PAI[iOHATHHOTO 3EMIICKOPHCTYBAHHS
SIK KPUTEPIFO MPABOBOI OXOPOHH.

Buxusag ocHoBHOro MarepiaJy

Bimmosimno g0 Koncrturymii  Vkpainum  3emis
€ OCHOBHHM TIPUPOJHUM HAI[IOHATBHUM OaraTtcTBOM,
mo nepedyBae M OCOOIUBOIO OXOPOHOK IeprKaBu'.
3eMIisi € OCHOBHUM PECypCOM JIepKaBH, TOMY TTOBHHHA
niepeOyBaTH 1111 0COOIMBOIO 0XOPOHOIO. [IpaBoBe BU3HA-
YeHHSI TTOHATTS «3eMJIs» HaBeleHO B 3akoHI YKpaiHu
«IIpo 0XOpOoHY 3eMelby, BIJOBITHO JI0 SKOTO, 3eMJIS —
TIOBEPXHS CYIIIi 3 IPYHTaMH, KOPUCHUMH KOTIAJTMHAMHU

' Konucrutynis (OcHoBHHMT 3akoH) YkpaiHu : 3akoH YkpaiHH Bix

28 uepBHs 1996 p. Ne 254k/96-BP. Binomocti Bepxosroi Paau Ykpainu.
1996. Ne 30. Cr. 141.
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Ta IHITUMH TPUPOJHUMH €JIEMEHTaMH, 10 OPTaHIYHO
moeIHaHi Ta QyHKIIOHYIOTh Pa3oM i3 HEro?.

Ha nmoxTpuHaibHOMY piBHI HaBOISATHCS PO3YMIHHS
MOHATTSA <GEMJID» BXE B IOPUANYHOMY 3HAUCHHI.
3okpema, Ha 1ymMKy B.B. Hocika, 3emiis — 1ie posrario-
BaHUI HAJl HAJ[PAMH, TEPUTOPIATILHO OOMEKEHUH KOp-
JIOHAMU YKpaiHHW, IUTICHUH, HEPYXOMHH TTOBEPXHEBUI
map 3eMHOT KOpH, SIKAH € OCHOBOIO JIaHAIadTy 1 mpo-
CTOPOBUM 0a3UCOM JUISI TAPMOHIMHOTO PO3MOILTY MICIh
pO3CelNeHHsl, TsUTbHOCTI JItofiel, 00’ €KTIB IPUPOITHO-3a-
MOB1THOTO (DOHIY 3 ypaxyBaHHSIM CKOHOMIYHHUX, COIIli-
AIBHUX, EKOJIOTTYHUX Ta IHIIMX THTEPECIB CYCITIIbCTBA,
HAJICKUTh HApoOJy Ha IpaBi aOCONFOTHOI BIACHOCTI
1 CTaHOBUTHh YAaCTWHY HAI[IOHAJIBHOTO OararcTpa, IO
mepeOyBae i1 0COOINBOIO OXOPOHOIO JIEPIKABH’.

Binmoigao no IMocranoru Ilnernymy BepxoBHoro
Cyny Ykpainu Ne 7 Big 16.04.2004 p. «IIpo mpakTtuky
3aCTOCYBaHHS CYAaMH 3eMEIBLHOTO 3aKOHOJABCTBA MPU
PO3NISAI IIMBUTLHUX CIPaB», 3eMJIsl € OCHOBHAM Halli-
OHAJIbHUM 0ararCcTBOM, IO MepeOyBae i 0COOIUBOIO
OXOPOHOIO JICPKABH, SKa TOJIsIrae B 3a0e3edeHHi parti-
OHAJIbHOTO BHWKOPHCTAHHS 3EMEJIbHHUX pecypciB, 30e-
peKEHH1 1 BIITBOPEHHI POMFOYOCTI IPYHTIB, 3aXHUCTI 1X
BiJI TICYBaHHSI 1 3a0pyIHEHHS, peatizallii rpoMasTHaMH,
FOPUIMYHIMHA 0CO0aMU Ta JIEP)KABOKO IXHIX MpaB Biac-
HOCTI Ta 3eMJIEKOPHCTYBAHHS BiIIIOBIIHO JO 3aKOHY".
ToOTO y 3B’sI3Ky 3 BEJIMKOIO IIHHICTEO 3e€MIIi IK 00’ €KTa
MPaBOBOI OXOPOHW BOHA IepeOyBae i «O0COOTUBOOY
OXOPOHOIO.

[IpaBoBe perymoBaHHs y chepi OXOPOHU 3eMellb
3IIHCHIOETBCS BimmoBimHO 0o KoHcTutymii VYkpaiHw,
3emenpHOTO Konekey Ykpainu, 3akoHiB Ykpainu «IIpo
OXOpOHY 3eMeNby, «IIpo Aep:kaBHUI KOHTPOJIb 3a BUKO-
PHUCTAaHHAM Ta OXOPOHOIO 3E€MeNb» Ta IHIINX HOpMa-
THUBHO-TIPaBOBUX akTiB. ¥ 3emernpHOMy Komekci Vkpa-
1HU TIUTAHHIO OXOPOHM 3€MEIIb MPUCBAYCHHUIN OKpEMUI
PO3Ii, IO PO3KpUBAE MOHSATTS, 3aBIAHHS Ta TTOPSIOK
OXOpOHHM 3eMeJb. Tak, BINOBIIHO 70 CT. 162 3emens-
Horo Konmekcy Ykpainm oxopoHa 3emMenb — Ie chucTeMa
MPaBOBUX, OPraHi3alliiHUX, E€KOHOMIYHHMX Ta IHIIHX
3ax0JliB, CIIPSMOBAHHUX Ha palliOHAJIbHE BUKOPUCTAHHS
3eMelb, 3alo0iraHHs HEOOIPYHTOBAHOMY BWIIYUCHHIO
3eMelTb CITbCHKOTOCTIONAPCHKOTO TIPH3HAYCHHS, 3aXHCT
BiJI IIKIITTABOTO aHTPOIIOTEHHOTO BIUIUBY, BIATBOPEHHS
1 TABUIIEHHSI POJFOUOCTI IPYHTIB, MIJIBUIICHHS MPO-
JYKTHBHOCTI 3eMellb JIicoBoro (onmy, 3abe3rmedeHHs
0COONMBOTO PEXUMY BHKOPHCTAHHS 3€MeNb MPUPOIO-
OXOPOHHOTO, 03JI0OPOBYOT0, PEKpEaIliifHOro Ta icTopu-
KO-KYJIBTYPHOTO PU3HAYCHHS .

2 IIpo oxopoHy 3emenb: 3akoH Ykpainum Bix 19 uepsHs 2003 p.

Ne 962-1V. Binomocti BepxoBroi Pagu Ykpainu. 2003. Ne 39. Cr. 349.

3 Hocik B.B. IIpaBo BnacHOCTI Ha 3eMII0 YKPAiHCHKOTO Hapomy :
monorpadis. Kuis : FOpinkom Intep, 2006. C. 497.

4 TIpo mpakTHKy 3aCTOCYBaHHs CyJaMH 3eMEIBHOTO 3aKOHOJIAaBCTBA
Mpu po3Isi LUBiIIbHUX cnpas : [Toctanosa [1nenymy Bepxosnoro Cyny
Vkpainu Bij 16.04.2004 p. Ne7. Bicuuk BepxoBHoro cyny Ykpainu. 2004.
Ne 6. Cr. 22.

> 3emenpHuil Kojeke Ykpainu : 3akoH Ykpainu Big 25 sxoras 2001 p.
Ne 2768-111. Binomocti BepxoBHoi Pagu Ykpainu odiuiiine BUIaHHS.
2002. Ne 3. Cr. 27.
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TakuM dYHHOM, TIpaBOBa OXOpPOHA 3EMEJb SBISE
co0O0K0 TakWi CTaH CYCHUIBHHUX BITHOCHH, 32 SIKUX 3a
JIOTIOMOTOO TPABOBHX HOPM Ta 3aXOJIiB €KOJOTIYHOTO,
€KOHOMIYHOTO, 3eMEJIbHO-IIPABOBOTO, HAYKOBO-TEXHIU-
HOTO Ta 1HIIOTO XapaKTepy TapaHTyeThCcs Ta 3abesrie-
9yeThCsl 30epeKEHHS 1 3aXUCT yCIX KaTeropiii 3emMelb,
3aro0iraHHs MOTIPIICHHS CTaHy JOBKULIS Ta HACTAHHS
IHIIMX HACIIJIKIB, HEOC3MEUHHX JIJIS )KUTTS Ta 370POB’ S
JFOIICH, a TAKOXK 3aCTOCYBAaHHS 10 MOPYIIHHUKIB BHMOT
3aKOHOJIABCTBA TIPO OXOPOHY 3E€MEIb 3aXOJiB IOPUANT-
HOTO BILJIHBY.

3ayBa)kuMO, IO THTAHHS OXOPOHHU 3EMENb TiCHO
TOB’s13aHi 3 X palliOHaJTbHUM BHKOpUCTaHHsAM. CriB-
BIJHOIICHHSI TOHATH «pPAIliOHANBEHE BHKOPUCTAHHS»
Ta «OXOpOHA 3EMEINb) IMO-PI3HOMY PO3IIAIAEThCS Hay-
KOBIISIMH y cdepi 3eMelbHHUX BIJIHOCHH. [3 MpuBOIY
IbOI'O MOYKHA BUIIJIATHU ABa OCHOBHI IT1IXOM:

— TIPEACTaBHUKH TIEPIIOTO PO3MILAAIOTH paIlio-
HaJlbHE BUKOPHCTAHHS 3€MENb Ta IX OXOPOHY SK JBa
PI3HUX, BITOKPEMIICHHUX OJIMH BiJI OJHOTO, CAMOCTIHHIX
SIBUIIIA, III0 BUHUKAIOTh Y B3aEMHUHAX MiX CYCIUTHCTBOM
Ta PHPOJIOIO;

— TIPEACTAaBHUKH APYTOTO IIXOMy BBAXKAIOTh, IO
parioHaJIbHe BHKOPUCTAHHS 3eMJIi BKItOYa€e 1 il OXo-
POHY B ITpoIieci 0e3MocepeIHbOT0 BUKOPUCTAHHSI.

Ha wmamy nmymKy, pamioHaJdbHE BHKOPHUCTAHHS
€ OJIHAM 13 KpUTEpiiB MPaBOBOi OXOPOHH 3eMelb Cillb-
CBKOTOCIIOAPCHKOTO  TpW3HA4YeHHS.  PamioHanbHe
BUKOPUCTAHHS — II¢ KOMIUIEKC EKOJIOTO-CKOHOMIYHO
OOTPYHTOBaHMX, OpPTaHi3aliiHO-TOCIOAAPCHKUX, arpo-
TEXHIYHMX Ta 1HIIUX 3aXOJiB, CIPSIMOBAaHMX Ha 30e-
peKEHHS BiJl pyWHYBaHHS 1 3a0pyTHEHHS CLIBCHKO-
TOCIIOJIAPChKUX 3eMellb Ta MIJIBHINCHHS YPOKaHHOCTI
BUPOIIYBaHUX HA HUX KYIBTYP.

OpnHnak aHi B 3akoHi Ykpainu «IIpo oXopoHy HaBKO-
JUITHBOTO TPUPOJHOTO CEPEIOBHINA», aHI B 3eMelb-
HOMY KOJICKC1 YKpaiHM HeMae MpaBOBOTO BHU3HAUCHHS
paIioHaJIBHOTO BUKOPHCTaHHS 3emiii. BBakaemo, 110
B Iill YaCTHHI YMHHE 3eMeJIbHE 3aKOHOJIABCTBO TOTpe-
Oye BIOCKOHAJICHHS, OCKUIBKH pallioHaJIbHE BHKOPH-
CTaHHSI 3¢MJIi € TOJIOBHUM KPUTEPIEM TIPABOBOI OXOPOHHU
3€MeIb CUTBCHKOTOCIIONAPCHKOTO TPU3HAYCHHSI.

Pamionanphe i e()eKTHBHE BUKOPUCTAHHS 3€MEITb-
HUX pECypcCiB MOBUHHO OyTH MPIOPUTETHUM Hamps-
MOM JICP)KABHOI MOJITUKH YKpaiHW, OCKUIBKA BOHO
03HaYae 3aJydeHHs JIO TOCIOAapChKOTo 00ITy 3eMeb
Ta iX e()eKTHBHE BUKOPUCTAHHS 32 OCHOBHHUM II1JIBO-
BUM IMPHU3HAUEHHSM, CTBOPCHHS HAWIINIINX YMOB
JUIS TOTO, 00 CLIBCHKOTOCIIOMAPCHKI YT Malln
BHCOKY IPOAYKTUBHICTH Ta MOXIIHBICTh OTpPUMaHHSI
Ha OJMHUII0 TUIONI MaKCHMMAaJIBHOI KUIBKOCTI TMpO-
JIYKIi1 3a HaWMEHIIMX BUTpaT Mpali Ta KOIITIB,
JOTPUMaHHS HAyKOBO OOTPYHTOBaHUX TEXHOJIOTIN
BUPOOHUIITBA, 3aXUCT HABKOJIUITHHOTO IIPHUPOTHOTO
CEepeloBHUINA BiJl HETAaTHMBHHUX BIUIMBIB, BXXUBaHHSI
3aXO0JiB MIOJI0 OXOPOHH 3E€MEIbHHUX pecypciB, 3a0e3-
MEYCHHS CYCITIJICTBA E€KOJIOTTYHO OE3IeYHUMH TPO-
TyKTaM¥ XapdyBaHHS.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS
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[HCTUTYIHHO-TIPABOBOBY OXOPOHY 3€MeJb CUITbCHKO-
TOCTIOAAPCHKOTO TIpH3HA4YeHHs 3abesmedye JlepskaBHa
ciryk0a YKpaiHnu 3 MuTaHb reojesii, kaprorpadii Ta kaja-
ctpy. Bimnosigao no Ilomoxenns KaGinery MinicTpis
VYipainu «IIpo [epkaBHy ciyx0y YKpaiHH 3 TTUTaHb
reojiesii, kapTorpadii Ta KagacTpy» i 3aBIaHHIMH € PO3-
pOOJICHHST Ta BUKOHAHHS JICPYKABHUX, TATy3CBHX, PErio-
HaJIBHUX Ta MICIEBHUX HPOTPaM 3 MUTAHb PETYIIOBAHHS
3eMEJIbHUX BIJIHOCHH, PpAIllOHAJIbHOTO BHUKOPHUCTAHHS
3eMeJTb; IMiJITOTOBKA Ta 3IHCHEHHS OpraHi3alliiiHuX, eKO-
HOMIYHHX, EKOJIOTIYHHUX Ta THIITUX 3aXO0IB, CIIPIMOBaHHX
Ha pallioHaNbHEe BUKOPUCTAHHS Ta OXOPOHY 3€Mellb, 1X
3aXHMCT BiJI MIKiUIMBOTO aHTPOIIOTEHHOTO BILTUBY®.

3 METOI0 TOCATHEHHS PaIliOHAFHOTO BUKOPHCTAHHS
Ta OXOPOHHU 3eMeJIb JOIIBHO 3MIHCHUTH TaKi 3aXO0/H:

— (dopMyBaHHS CHCTEMH EKOJOTTYHHUX OOMEKCHb
10 PETiOHAaX, TEPUTOPIAX 1 EKOCUCTEMaX. YCTAHOBJICHHS
JIMITIB BUKHJIB Ta CKHJIIB 3a0pyIHIOIOUUX PEUOBHH
Yy JOBKUDISL ¥ JIIMITIB TPHITyCTUMOTO BHKOPUCTAHHS
(BWITydEHHS ) IPUPOIHUX PECYPCIB;

— CTBOPEHHS CHCTEMH CKOHOMIYHUX Ba)KeliB:
Iiara 3a 3a0pyIHEHHs JTOBKLLISA, 3a CIellialbHe BUKO-
PHUCTaHHS IPUPOTHUX PECYPCiB, BiAMIKOAYBAHHS BUTPAT
HAa IOJIIIICHHS IXHBOI SKOCTI, 3aCTOCYBaHHSI €KOHOMi-
KO-TIPABOBUX CAHKITiH;

— PO3BHTOK CHCTEMH EKOHOMIYHOTO CTHUMYITIO-
BaHHS, IIJIBTOBOTO OIOJATKYBAaHHS, KPEAWTYBaHHS,
CKOHOMIYHOTO CTpaxyBaHHS, HAJaHHSI MPUPOTHHUX
peCypCiB IIiJI 3aCTaBy;

— CTBOpEHHs CUCTeMH (iHAHCYBaHHS TIPUPOJIO-
OXOPOHHHX 3aXOJiB 332 PaxyHOK KOIITIB JEPKaBHOTO
1 MICIIeBUX OFO/DKETIB, BIIACHMX KOIITIB ITiIIPUEMCTB
Ta JJOOPOYMHHUX BHECKIB.

TakoX OJHHMM 13 3aXO0J[IB OXOPOHH 3eMeIb CLIbCHKO-
TOCIIOJIAPCHKOTO TIPU3HAYCHHS CJIJI BBaXKaTH MOHITO-
PHHT 3¢MeJb, 11O SIBJISIE COO0I0 CHCTEMY CIIOCTEPEIKEHHS
32 CTaHOM 3EMEJbHOTO (HOHIY, BKIIFOUAIOUH 3EMIII,
poO3TamoBaHi B 30HI Paji0aKTUBHOTO 3a0pyIHCHHS,
3 METOI CBOEYACHOTO BUSBJICHHS 3MiH, 1X OIIIHKY, BiJ-
TBOPEHHS Ta JIKBIJIAIliF0 HACIIAKIB HETaTHBHUX TIPOIIe-
CiB. YIIpOBaJKCHHSI CHCTEMH MOHITOPHHTY 3a0e3reuye
CHCTEMaTHYHE CIIOCTEPEIKCHHS 32 CTAHOM 3€MEIIFHOTO
(dormy. s 11bOTO MOTPIOHO 310paTH 1 NpoaHai3yBaTH
JIaH1 TIPO PO3TO/II 3eMeJIb MiXkK BJIACHUKAMHU W KOPHUCTY-
BadaMHU, MPOJAYKTHBHICTH 3eMEIBHUX PECYPCIB, CTYIIHb
Jerpasalii IpyHTiB, CTaH IXHBOTO 3a0pyJTHEHHS, BMICT
y IpyHTax Ta IpyHTOBHX Bojax nectunuiis i JJ/IT. Cuc-
TEMaTUYHAN aHaji3 CTaHy 3eMeJBHOTo (OHIY JacTh
MOJKJIMBICTh TIEpe0aUunTH Ha TEPCIICKTUBY 3aXOAH I10
KOYKHOMY 3 PETIOHIB II[OJI0 TIOJMIMIICHHS CTaHy 3eMelTb-
HHUX PECYpCiB 1 IX pamioHaaIbHOTO BUKOPUCTAHHS .

KpiM 1mporo, 3 mosuiii parioHaJbHOCTI CIITBCHKO-
TOCTIONAPCHKOTO  36MJICKOPHCTYBAaHHS — MTO3UTHBHUM

¢ TIpo JlepkaBHy ciyx0Oy VYkpaiHu 3 mUTaHb reojesii, kaprorpadii

Ta Kajgactpy : nocraHoBa Kabinery MinictpiB Ykpainu Bix 14 ciuns
2015 p. Ne 15. O¢piyitinuii sicnux YVepainu. 2015. Ne 7. Cr. 79.

7 Ilwmareko B.I', Hikitin }0.B. Exosoris i opraisaris mpupomooxo-
POHHOT AisTBHOCTI : HaBy. nocid. 2-re Bua. Kuis : KHT, 2008. 304 c.
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BUJAETHCS 3alpoBapkeHHS B KoHIEMIii po3BUTKY
3eMeIIbHUX BIIHOCHH B YKpaiHi Ha riepiof 10 2020 poky
3aXO0JIiB IIIOJI0 IOCUIICHHS OXOPOHHM 3eMellh Ta 3abe3re-
YeHHSI EKOJIOTOOPIEHTOBAHOTO BHKOPHCTAHHS 3EMEJb-
HUX PECYpCIB IIJISIXOM: 3a0€3TEYCHHS BIPOBAKECHHS
HOBITHIX CKOJIOTIYHO 30aJaHCOBAaHHX TEXHOJOTIH
BEJICHHS CLTbCHKOTO TOCTIONAPCTBA; CTUMYITIOBAHHS BBE-
JICHHSI TPYHTO3aXUCHUX TEXHOJIOTIH 0OpPOOITKY IPYHTIB
Ta BHPOIIYBAHHS CUIBCHKOTOCIIONAPCHKHUX — KYIBETYP
3 ypaxyBaHHIM I'PYHTOBO-KJIIMAaTHYHIX YMOB KOHKPET-
HUX PErioHiB; 30UIBIICHHS YacTKH CLIbCHKOTOCIIOIap-
CBKHX YTilIb E€KCTCHCHBHOTO BHUKOPHCTaHHS (CiHOXa-
TEH, MTACOBUII) BIAMOBIIHO 10 HAYKOBO OOTPYHTOBAHHMX
MOKA3HUKIB, SIKI PO3POOJATUMYTHCS 3 ypaxXyBaHHSIM
perioHaNbHUX Ta MICIIEBUX 0cOOmMBOCTEH ToImo®. Parri-
OHAJbHE BHUKOPHCTAHHS 3EMeNb CUIBCHKOTOCIIONap-
CBKOTO TPU3HAYCHHS 3YMOBIIOETHCS TaKOXK 3HiHCHEH-
HSIM CITeIiaIbHAX 3aXO0JIiB MO0 OXOPOHH IPYHTIB.
[TutanHs 30epe eHHS 1 BIITBOPCHHS POIIOYOCTI
IPYHTIB SIK 0COOIUBOI (POPMHU OXOPOHM 3eMelIh HaMara-
JIUCh BUPIINIUTH HA 3aKOHOJABYOMY PiBHI. Y JUCTOMAI
2013 poky po3pobunu [Ipoekr 3akony Ykpainu «IIpo
30epeKEeHHS IPYHTIB Ta OXOPOHY iX pojarodoctin. Ilen
3aKoH MaB BU3HAUWTH MPABOBI, EKOHOMIYHI, EKOJIOTI9H1
Ta OpraHi3alliiiHi OCHOBH BUKOPHCTaHHS Ta 30epeKeHHS
IPYHTIB, OXOPOHH 1 BIITTBOPECHHS X POIIOYOCTI, BCTAHO-
BUTH OCHOBHI TIPUHIIMIINA JICPXKABHOI MOJITHKH Y I
chepi, BAMOTH II0JI0 30€pEIKEHHS IKICHOTO CTaHy IPYH-
TOBOTO ITOKPHUBY, 3aXHCTy HOTO BiJl HETATUBHUX IIPHPOA-
HUX Ta aHTPOIOTEHHUX BILTUBIB. KpiM 11bOT0, B IPOEKTI
BCTaHOBJIFOIOTHCS TIpaBa Ta 000B’S3KU 3eMJICBIACHHUKIB
Ta 3eMJICKOPUCTYBAYiB y JaHii cepi, BAMOTH JO OXO-
POHH TPYHTIB Yy TpPOIECi TOCHOAAPCHKOT MisUTLHOCTI,
CHUCTEMH CTaHJapTH3allii 1 HOpMyBaHHS y cepi 30epe-
JKCHHSI TPYHTIB Ta OXOPOHHM IXHBOI POJFOYOCTI, peria-
MEHTYIOTBCSI TIHTAHHS CKOHOMIYHOTO CTHUMYJIIOBAHHS
Ta (pIHAHCYBAaHHS I'PYHTOOXOPOHHHX 3aXOJIiB, a TAKOK
3MICHEHHS JEepP)KaBHOTO KOHTPOJIIO y maHii chepi’.
Mertoro po3po0JIeHHS IPOEKTY 3aKOHY OYIIO MPUHHSATTS
MTOBHOMACIITA0OHOTO HOPMAaTHBHO-TIPABOTO aKTa paM-
KOBOTO THITY, IKH MICTHTB yC1 HEOOX1JIHI TIOJIOKEHHS
1 HOPMH, IO PETYIIOIOTh TPABOBI B3aEMOBITHOCHHU
B 1iii chepi. Komitetom Bepxonoi Pamm VYkpainu
3 TIUTaHb arpapHoi MOJITHKU Ta 3eMEJIbHHUX BiTHOCHH
Ha cBOeMY 3acifanHi 17 6epesns 2015 poky po3niIsiHyTO
1Iel 3aKOHOIPOEKT, ajie OyJio pekoMeHI0BaHO Bepxos-
Hilt Pani YkpaiHu BIAXWIHTH HOTO yepe3 JTyOMoBaHHS
OKpPEMHX TIOJIOKEHb 3 IHIIUMH 3aKOHOAABINMH aKTaMH.
Tomy meii [IpoekT 3akoHy Tak i He HAOpaB YUHHOCTI.
Takum yrHOM, B YKpaiHi, HE3Ba)KAlOUW HA BHHAT-
KOBO Ba)XJIMBE 3HAUCHHS TIPYHTIB JUIsl 3a0e3IeycHHS

8 KoHuenuiss po3BUTKY 3eMeNbHUX BiJIHOCHMH B YKpaiHi Ha mnepion

o 2020 poky : posnopskeHHs KaGinery MinicTpiB Ykpainu Bij
27.06.2009 p. Ne743-2009-p. Oghiyitinuii sicnux Ykpainu. 2009. Ne 51.
Cr. 165.

®  IIpo 36epesKeHHsl IPYHTIB Ta OXOPOHY IX POIFOUOCTI : MPOEKT 3aKOHY
Ne 1798 Bin 20.01.2015 poky. Od¢hiyitinuii eeb-caiim Bepxosnoi Paodu
Vipainu. URL: http://w1.c1.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=
53638
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€KOHOMIYHOTO PO3BUTKY Ta TPOJIOBOJBYOI OE3MEKH,
BIJICYTHIH OKpEMHU 3aKOH, SIKHI BCTAHOBIIOE OCHOBO-
MTOJIOKHI TPHHIUIIH JEP>KaBHOI IMOJITHKHU Ta IpaBuUIIa,
sIKI O rapaHTyBaju 30€peKCHHS YHIKaJILHOTO IPYHTO-
BOTO MOKPUBY KpaiHW, HOr0 €KOJOTIYHMX 1 MPOIYKITi-
WHUX (QYHKIH Ta CTBOPEHHS HEOOXITHUX YMOB JIJIS
e(heKTHBHOTO BUKOPUCTAHHS IPYHTOBUX pecypci 0e3
HETaTHBHHMX HACJIJIKIB JIJIS HACTYITHUX TOKOJiHb. be3-
YMOBHO, IPUUHATTS CIEIiaTbHOTO 3aKOHY € HeOoOXij-
HOIO YMOBOIO JIJISI IPAaBOBOTO PETYIIOBAHHS OXOPOHU
3eMeb.

[Ile oqHMM KpHUTEpIiEM € 3aXUCT IPYHTIB BIX IICY-
BaHHS Ta 3a0pymHeHHs. CITiji 3ayBaKUTH, IO TEPMIiHU
«3a0pyTHEHHS» Ta «IICYBaHHS» 3eMeJb X0ua 1 OJNU3bKI
3a 3MICTOM, aje HE € TOTO)KHHUMH. Y CIOBHHKOBHUX
JDKepeNax TOHATTS «3a0pyIHEHHS» BU3HAYAETHCS SIK
HAKOITMYCHHS B IPYHTI PEYOBHH Ta OPraHi3MiB YHACIi-
JOK aHTPOIIOTEHHOTO BIUIMBY B TaKUX KITBKOCTSX, SIKI
3HIKYIOTh TEXHOJIOTIYHY, CIOKMBYY 1 CaHITapHO-Ti-
TIEHWYHY I[IHHICTh BHUPOIIYBAaHWUX POCIHH Ta SKICTh
IHIIAX TPUPOAHHUX 00’€kTiB. [Ipw 1IbOMY MOCTYTIOBO
3MIHIOIOTBCS (Di3WYHI Ta XiIMIYHI BJIACTHBOCTI 3eMIIi,
3HHKY€EThCS YUCENBbHICTh )KHBHX OPTaHi3MiB, TOTIpITy-
€TBhCS POMIOYICTH TPYHTIB. 3a0pyIMHEHHS 3eMelb TaKOXK
MOXe OyTH BHKJIHKAaHO HETO030BAaHHM 3aCTOCYBAHHSIM
MiHEpATbHUX JTOOPHB, HENPABUIIBHUM 1X 30epiraHHsM,
SIKE IITYYHO CTBOPIOE MOTIPIICHHS CTaHy 3eMeNb. 3aKo-
HOZABYE BH3HAUYCHHS MOHATTS «3a0pyIHECHHS» 3eMeIb
HaBenieHO B CT. | 3akony Ykpainu «lIpo mepxaBHuUit
KOHTPOJIb 32 BHKOPHCTAHHAM Ta OXOPOHOIO 3EMEIbY,
3TiTHO 3 SIKAM 3a0pyJAHEHHS 3eMellb SBISE CO0O0I0
HaKOTIMYCHHS B IPYHTAX 1 IPYHTOBHX BOAAX YHACIIIOK
AHTPOIIOTCHHOTO BIUIMBY TECTHUIIMIIB 1 arpoXiMiKariB,
BaKKUX METAJIiB, PATIOHYKIIJIB Ta 1HIIUX PEYOBHUH,
BMICT SIKHX TICPEBHUIIYE TPUPOIHUI (OH, IO MPHU3BO-
JIUTH J10 1X KUIBKICHUX 200 SIKICHUX 3MiH.

Ha BinMiny Bij 3a0py/THEHHS, TICYBaHHSI 3eMEJTb — I1e
MOPYIICHHS MTPUPOIHOTO CTaHy 3€Melb, SIKe 3MiHCHIO-
€Tbcs 0e3 OOIPYHTOBAHUX TPOCKTHHX PIllleHb, TOTO-
JUKCHUX Ta 3aTBEPKCHUX B YCTAHOBICHOMY 3aKO-
HOJIAaBCTBOM TIOPSJIKY, 3a0pyIHEHHS 1X XIMIYHHMH,
O10JIOTTYHUMH Ta PATI0aKTUBHIMH PEUOBHHAMH, B TOMY
YHUCII THMH, 10 BUKHJIAIOTHCSI B aTMOC(EepHE MOBITPS,
3aCMIYCHHS MTPOMUCIOBHMH, TTOOYTOBUMH Ta THIIAMH
BiJIXOaM¥, HEOUHICHUMH CTIYHUMH BOJAMH, IIOPY-
IIEHHS POMIOYOTO APy IPYHTY, HEBUKOHAHHS BHMOT
BCTAHOBIICHOTO PEKIMY BUKOPHCTAHHS 3€MEITh, 4 TAKOXK
BHKOPUCTAHHS 3€MeJb y CIIOCIO, MO MOTIpIIye TXHIO
MIPUPOIHY POAIOUiCTh .

Cepen (hakTopiB pH3HKY, 10 HETATHBHO BIUIMBAIOThH
Ha SKICHUH CTaH 3eMelb Ta 3yMOBIIOIOTH X 3a0pyi-
HEHHS, BUJIJSIEMO TaKi: 3a0py/JHEHHS 3eMellb HeCaHK-
[IOHOBAaHVMH 3BAMIIIAMH TIPOMHUCIIOBUX, MMOOYTOBHX,
CUTBCHKOTOCITOJIAPCHKUX Ta IHIIMX BIIXONIB BUPOOHU-
[ITBa Ta CIIOKMBaHHS. BapTo migkpeciuTy, mo B Ykpa-

10 TIpo meprxaBHUIT KOHTPOJIb 32 BUKOPHCTAHHSM Ta OXOPOHOKO 3EMelIb :

3akon Ykpainu Bin 19 uepsust 2003 p. Ne 963-1V. Bioomocmi BepxosHoi

Paou Ykpainu. 2003. Ne 39. Cr. 350.
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iHI OnMM3BKO 5—7 THC. ra, B TOMY YHCII PUDIS W 1HIII
CLTBCBKOTOCIIONAPCHKI  YTiJJIsA, IIOPIYHO BiIBOISATHCS
JUISL  CKJIaJyBaHHsS BIJAXOMIB IUIAKOHAKOIIMYIYBayiB.
Hebe3neunoro nmpo0ieMoro 3aIMIIaeThesl 3a0pyTHEHHS
3eMellb BHKHJAMH aBTOMOOUILHOTO TPAHCIIOPTY, 0
CKJIQJIy SIKAX BXOJSITH IIKIJUIABI CITONYKH. 3E€MITi TAKOXK
3a0pYIHIOIOTHCST  BIJNPAIlbOBAHUMH Ta3aMH TPaKTO-
piB, KOMOaiHIB, aBTOMOOLITIB, MACTHJIAMH Ta MaJbHHUM,
JIesIKi 3 HAX BWJIMBAIOTHCS IMiJ] 94ac POOOTH Ha TOJISX.
VY 3B’S3Ky 3 UM KOHCTPYIOBaHHS 1 BAPOOHUIITBO CiJlb-
CBKOTOCIIOAPCHKOI TEXHIKH, SKa BHKOPHCTOBYETHCS
B 3eMJICpOOCTBI, Ma€ 3TIMCHIOBATHCSA 3 JOTPHUMAaHHSIM
HOPMAaTUBHUX BHMOT MO0 OOMEKEHHS 1 HEraTHBHOTO
BIUINBY Ha IPYHTH, 3TiTHO 3 MIIOYUMH ACp>KaBHUMHU
CTaHIapTaMH 1 HOpMaMH.

3 mpuBoay mnporo cT. 167 3eMenbHOro KOAEKCY
YKpaiHu BCTaHOBIIOE, [0 HOPMATUBU T'PAHUYHO JOIY-
CTUMHX KOHIICHTpAIlili HeOe3MeUHNX PEUYOBUH Yy IPYH-
TaxX, a TaKOXX Mepeslik MUX PEUOBHH 3aTBEPIKYETHCS
CTCHIANEHO YIIOBHOBKCHUMH OpPTaHAMH BHUKOHABYOI
BJIaJIM B TaJTy3i OXOPOHH 3JI0POB’S Ta CAaHITAPHOTO Har-
JSTY, €KOJIOTil Ta MPUPOTHHUX pecypciB. Hanpukman,
icHye Kiacu(dikaiis XiMi9HUX PEYOBUH JUIsI KOHTPOJIFO
3a0pyIHEHHS TPYHTIB, Mepellik MEeCTHIUIIB 1 arpoxi-
MIKaTiB, SIKi JO3BOJICHI JUIi BUKOPUCTAHHS B YKpaiHi
TOIIO.

3 MeTor oprasizaiii JA1€BOr0 KOHTPOIIO 3a paili-
OHAJBHUM BHKOPHCTAHHSM Ta OXOPOHOIO 3eMelh Ha
eTari 3arnpoBa/PKEHHS PUHKY 3eMellb y JIepKaBi CIIij
3MIACHUTH TICBHI 3aXOJU OpPTaHi3allifHOTO XapakTepy
LUISIXOM BHECEHHs BIAMOBIAHUX 3MIH 1O 3aKOHO-
JTABCTBA, a caMe:

1) po3MexyBaTH MOBHOBA)KEHHS MiX BIJOMCTBaMHU
Ta OpraHaMH BIaI{ MIONO 3MIHCHEHHS KOHTPOIIO 32
BUKOPUCTAHHSAM Ta OXOPOHOIO 3eMelb (Iep’KaBHHH,
CaMOBPSTHHN, TPOMAJICHKHN );

2) BU3HAYUTH CTAaTyC TPOMAJICHKHX IHCIIEKTOPIB
3 KOHTPOJIO 32 BUKOPUCTAHHSIM Ta OXOPOHOIO 3€Melb
(pu3HAUCHHSI, TOBHOBAKCHHS 1 T.11.);

3) BCTaHOBWTH aJIMiHICTPATHBHY BiJIIOBIJAIIbHICTh
3eMJICBJIACHUKIB 1 3EMIICKOPHCTYBaYiB 3a 3HUKCHHS
MTOKa3HUKIB POJIIOYOCTI IPYHTIB;

4) HazmaTH arpoxXiMiYHOMY TIaCIOPTY 3eMeIbHOI
IOUISTHKA CTaTyC IOAATKy IO IPaBOBCTAHOBIIOIOYOTO
JIOKYMEHTY Ha 3eMJIi CLIBCHKOTOCIIONAPChKOTO TTPH3HA-
YCHHS;

5) 1iHINIOBAaTH CTBOPEHHS PO3TATYKEHOI CHCTEMHU
JIEH30BaHUX Jraboparopiii pizHUX (OpM BIACHOCTI
3 JTOCITIJPKEHHSI IOKa3HUKIB CTaHy IPYHTIB;

6) 3000B’s13aTH 3eMJICBJIACHUKIB 1 36MJICKOPHUCTYBA-
4iB pa3 Ha 5 POKIB MPEACTABIISATH JI0 OPraHiB, IO 31i-
CHIOIOTH KOHTPOJIb 32 BHUKOPHCTAHHSM Ta OXOPOHOIO
3eMellb, arpOXiMIUHI MACIIOPTH 3eMEJIbHUX JUITHOK Ha
MJICTaB1 MPOBEICHUX JOCIIKEHb HE3aJIS)KHUMHU J1a00-
paropismu;

7) BCTAHOBHTH KpUTEpii OIIHKH IOTIpPIICHHS
SIKOCT1 TPYHTIB Ta METOJIOJIOTIIO 3IIHCHEHHS KOHTPOJIIO
MOKa3HUKIB POJIIOYOCTI IPYHTIB;
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8) 3arBepaUTH METONWKY BH3HAYCHHS 3arloIisTHOT
IIKOJIM Y 3B’S3KY 31 3HIDKECHHSIM ITOKa3HUKIB POIIOYOCTI
rpyHriB'!.

3 mo3wuiii parioHaaIbHOCTI CIITbCHKOTOCIIONAPCHKOTO
3emsiekoprctyBanHs, Ha aymMKy T.K. OBepkoBCBHKOI,
JOIUTEHAM € 3allpoBa/HKEHHS CKOJOTOCIPSIMOBAHOTO
BHKOPHUCTAHHS 3€MEIIbHUX PECYpCiB NUIIXOM 3abe3re-
YEeHHS BIPOBAHKCHHS HOBITHIX E€KOJIOTIYHO 30aJIaHCO-
BaHUX TEXHOJIOTIH BEJCHHS CUILCHKOTO TOCIIONAPCTBA,
CTHMYIIOBAaHHS BBEJCHHS I'PYHTO3aXHCHIX TEXHOJIOTiH
00pOOITKY TPYHTIB Ta BHPOIIYBaHHS CiTbCHKOTOCIIO-
JIapChKUX KYJIBTYP 3 YpaxyBaHHIM IPYHTOBO-KITiIMaTH-
HUX YMOB KOHKPETHHX PETiOHIB, 301JbIICHHS YaCTKH
CLTBCHKOTOCTIONAPCHKUX YTib EKCTEHCHBHOTO BUKOPHU-
CTaHHS (CIHOXaTh, TTACOBHIII) BIAMOBIAHO JI0 HAYKOBO
OOIPYHTOBAaHHUX ITOKA3HUKIB, SIKi PO3POOIATHMYTHCS
3 ypaxyBaHHSM PETIOHAJIBHHUX Ta MICIIEBHX OCOOIMBOC-
Tel Tomo 2.

Ha namry mymMKy, TUTaHHIO 3aXHCTY 3€METb CLTbCHKO-
TOCIIOJIAPCHKOTO TPU3HAYCHHSI BiJI TICYBaHHS 1 3a0pyi-
HEHHS TIPHJIUICHO HEJOCTaTHhO yBaru. Ha nanmii wac
y JIepkaBi KOHTPOIb 32 CTAHOM POJIFOYOCTI IPYHTIB HE
3IIIACHIOETHCS, BUKOHYIOTHCS JinIe (DyHKIIT 3 MOHITO-
PHUHTY IPYHTIB Ha OCHOBI aHaJi3y JMAHUX arpoXiMigHOl
MacropTh3allii 3eMenb, 10 MPOBOAUTHCS JlepkaBHUM
TEXHOJIOTIYHAM IIEHTPOM OXOPOHH POJFOUOCTI IPYHTIB
Ta HOro TEPUTOPIAILHUMU MMiIPO3IiIaMi B 0OJIACTSIX.
Y npaBoBOMY I10JIi CTBOPEHO IIEBHI IIEPEIyMOBH 3aIpo-

" Bpenixin O.0. AkryaibHi Oprasi3auifiHo-eKOHOMIYHI NpoGIEeMH

3OIMCHEHHS AEPKABHOTO HAMIsAAy (KOHTPOJIO) CLIBCHKOTOCIIONAPCHKUX
3emens. [neecmuyii: npaxmuxa ma 0oceio. 2012. Ne 14. C. 50-56.

12 OseproBcbka T.K. OcoOMMBOCTI MPaBOBOTO PEKHUMY 3eMEIb Cillb-
CBKOTOCIIOZIAPCHKOTO TPH3HAYCHHS B YKpaiHi. Exonomixa. Dinancu.
Menedscmenm: axmyanvhi numanus wayku i npakmuku. 2017. Ne 14.
C. 72-83.
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BaJDKEHHSI KOHTPOJIIO 3a POJAIOYICTIO IPYHTIB. BojHO-
4ac MoTpedyrTh CYTTEBUX YIOCKOHAJICHb 3aKOHOIABYI
Ta HOPMATHBHI JIOKYMEHTH, 1[0 BH3HAYAIOTH MOPSIIOK
3IiHCHEHHS KOHTPOJIIO 38 BUKOPHCTAHHSIM Ta OXOPOHOI0
3eMelib CLIIbCHKOTOCIIOIAPCHKHUX 3EMETTb.

BucnoBknu

TakuMm dYMHOM, MOXXKHAa 3pOOMTH BHCHOBKH, IIIO
MIUTAHHS TIPaBOBOI OXOPOHH 3eMeJb CLTLCHKOTOCIIONAp-
CBKOTO TIpU3HAYCHHsI HAOyJO0 OCOONMBOI aKTyaJlbHOCTI
B YMOBAaX iHTEHCHBHOTO PO3BHUTKY 3€MEIIFHUX BiTHOCHH.
VY 3B’s3Ky 3 IIMM BapTO HATOJOCHUTH, IO TPABOBa OXO-
pOHa 3eMellb 3a0e3MeUyEThCS TEPeTyCciM parlioHATbHIM
BUKOPHCTAHHIM 3eMEIBHHUX PECYpCiB.

PamionansHe BUKOPHUCTAHHS — II€ KOMIUIEKC CKOJO-
TO-eKOHOMIYHO OOIPYHTOBAaHMX OpraHi3alliifHO-TOCIIO-
JTAPCHKUX, arpOTEXHIUYHUX Ta IHIIAX 3aXOMiB, CIIPSIMO-
BaHHMX Ha 30CpEeKCHHS BiJl pyHHYBaHHS 1 3a0pyIHECHHS
CUTBCHKOTOCIIONAPCHKUAX 3eMeJh Ta IJBHIICHHS BpO-
JKaHOCTI BHPOIILyBAaHUX HA HUX KYJIBTYP.

Ha nanuii yac nepxaBHUI KOHTPOJIb 32 CTAHOM POIIO-
YOCTI TPYHTIB 3/IIHCHIOETHCS HA HU3BKOMY PIiBHI, BHKO-
HYIOTBCSI JIHIIe (DYHKITIT 3 MOHITOPHHTY IPYHTIB Ta CTBO-
PCHO TIEBHI MEPEIyMOBH 3alPOBAHKEHHS KOHTPOIIO 32
POJIFOYICTIO TPYHTIB.

Ha manry mymKy, ciiin MOCHINTH KOHTPOJb 32 BUKO-
PHUCTaHHSM 3€MEJbHUX PECypCiB, MOHITOPHHIOM CTaHY
3a0pyTHEHOCTI 3eMeJTb, OOTIKOM MIIMIPUEMCTB 13 XiMid-
HUMH Bijixonamu. BojHOUYac moTpedyroTh YI0CKOHAICHD
3aKOHOJIaBYI T4 HOPMATHBHI JIOKYMEHTH, IO BH3HAYa-
I0Th TIOPSIIOK 3MIHCHEHHS KOHTPOITIO 32 BUKOPUCTAHHIM
Ta OXOPOHOIO 3eMeITb CLTECHKOTOCTIONAPCHKOTO TPHU3HA-
YCHHSL.
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The legal status of the consumer as a participant of civil legal relations
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The scientific article is devoted to the question of the legal status of the consumer as a participant of civil
legal relations. The purpose of this article is to provide an additional theoretical understanding of the concept
of “consumer” based on scientific achievements in civil law and the legal positions of the judiciary as well as to
study the features of its legal status as a participant of civil relations. The article establishes that the consumer is
an individual, including an entrepreneur, who purchases (otherwise acquires ownership or use) or orders goods
(works, services) or intends to purchase (otherwise acquires or own), use or order goods (works, services) for
personal or other non-business purposes. The legal relationships in which the consumer is directly involved are
“civil legal relationships involving the consumer”.

It is substantiated that the consumer as a participant of civil legal relations has a special legal status, which is
a manifestation of the general civil legal status of an individual. The article gives the author’s definition of the term
“special legal status of the consumer”. Which has to be understood as the set of rights and obligations enshrined
in consumer protection legislation, as well as guarantees for the exercise of these rights by establishing a specific
civil legal mechanism for their protection. It is proved that the essence of the special legal status of the consumer
is precisely to supplement or specify the rights and obligations, which are conditioned by the presence of specific
features of his position in society. It is concluded that the purpose of establishing a special legal status of the consumer

is to overcome economic and legal inequality with the real or potential counteractor, which is the entrepreneur.
At the same time, the analysis of modern civil law scientific researches as well as the provisions of the current

legislation of Ukraine was carried out.

HpaBOBI/Iﬁ CTAaTyC ClokuBava sik y4aCHUKa III/[BiJ'Ib]-[I/IX HpaBOBiIlHOCI/I]-[

banacesuu Ipuna leanisena
KaHouoam puoudHux Hayx,
ooyenm Kaghedpu YyusinbHo20 npasa

JBH3 «llpuxapnamcoxuil nayionanvrutl yrigepcumem imeni Bacuna Cmeghanuxar, Yepaina

Beryn

[TuTaHHs 3aXHCTY TpaB CIIOKUBAYiB B YKpaiHi HaOy-
Ba€e 0COOJIMBOI aKTyaJIbHOCTI y 3B’S3KY 3 THM, IO IIeH
MPAaBOBHH THCTUTYT HAJICKHTH JIO MPIOPUTETHUX Chep
amanranii HaiOHAJIBHOIO 3aKOHOLABCTBA 1O 3aKOHO-
naBctBa €Bponelickkoro Corosy. Y 3B’S3Ky 13 UM IIe
29 Gepesns 2017 poky posnopsypkeHHsM KMY Oyio
cxBasieHo KoHIentiiro JiepskaBHOI O THKH y chepi 3aXu-
CTy mpaB criokuBauiB Ha mepion mo 2020 poky!, B sikiit
OyJI0 aKIIEHTOBAHO YBar'y Ha HE3aXHUIIIEHOCTI CIIOKHUBAYiB
B YKpaiHi BHACHIJIOK JICKIIAPaTHBHOTO XapaKTepy Mporo-
JIONICHUX IPaB Ta BIJICYTHOCTI MEXaHi3MiB 1X peaizaii
Y BIJIHOBJICHHS, 1TO3asK Ha JIEPKABHOMY PiBHI HE CTBO-
PEHO cucTeMy pealtizarlii €BporelchbKOro MPUHITHITY TIpe-
3YMITIIT HEBUHHOCTI CIIOKHMBaya, JOCTYIHY Ta MPO30PY
CHCTEMY JIOCYIOBOTO PO3ILITY CKapr i pearyBaHHS Ha
PE3yABTATH HE3AIEKHIX CIIOKHBINX JIOCHIPKCHB.

Y HayIli IUBUTLHOTO MPaBa Ta YUHHOMY [IUBITBHOMY
3aKOHOMABCTBI YKpalHHM BiJICYyTHIH €IMHWN MiAXiJ 10
PO3YMIHHS TOHSTTS «CIIOKHBAY», HAMOBHEHHS HOTO

! KoHrenuist Aep>kaBHOi MOMITHKK y cdepi 3aXKMCTy MpaB CIOKUBAYiB

Ha nepiox 1o 2020 poky : posnopsypkenns Kadinery MinicTpiB Ykpainu
Bix 29 6epesns 2017 poky Ne217-p. URL: https://zakon.rada.gov.ua/laws/
show/217-2017-%D1%80
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BHYTPIIIHIM 3MiCTOM Ta BU3HAYCHHS HOT0 MICIs cepen
YYaCHUKIB IMBITBHUX MpaBoBifHOCHH. OKpiM I1OTO,
JIOBOJIi CYNEpPEWwINBUMM € HAayKOBI MO3UINI Mpo Micue
CIOXKMBa4a cepefl CyO €KTiB MpaBa, a OTXKeE, 1 BU3HA-
YEHHsI 10ro MpaBoOBOIO CTATYCY.

TakuM YHHOM, 3 OISIIy HAa BHUKJIAACHE, METOI
CTATTi € JOaTKOBE TEOPCTUIHE OCMUCIICHHS TOHSITTS
«CIIOKMBAY» HA OCHOBI CyYaCHUX HAyKOBUX JIOCATHEHb
LIUBUTICTUKA 1 TPaBOBUX TIO3HUIIIH CyIOBUX OpraHiB,
a TaKOX JTOCII/PKEHHSI 0COOIMBOCTEH HOro mpaBoOBOTO
CTaTyCy SIK y4aCHHMKA [IUBITbHUX MPABOBITHOCHH.

BukJiaa ocHOBHOT0O MaTepiajy

Y YUHHOMY 3aKOHOAABCTBI YKPaiHU TEPMIiH «CIIOKHU-
BaY» BKUBAETHCSI IOCUTD YACTO, OIHAK 3MICT, SIKMIi BKJIa-
Jla€ B HHOTO BITYM3HAHUI 3aKOHOABEIb, PI3HUTHCS.

Tak, Hanpuknaf, y 3akoni Yipainu «IIpo tenexomy-
HIKaI[i1» «CMOXKUBaY TEIEKOMYHIKaI[itHUX MOCayT (Cro-
JKUBay) — 1opuauvHa ado (isuuHa ocoda, sika moTpedye,
3aMOBJISIE€ Ta/ab0 OTPUMYE TEICKOMYHIKAIHHI TOCIyTH
IUIS BacHUX moTped»?; y 3akoni Ykpainu «IIpo xKut-

2 TIpo renexomyHikarii : 3akoH Ykpainu Bin 18.11.2003 p. Ne 1280-IV.
URL: https://zakon.rada.gov.ua/laws/show/1280-15
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JIOBO-KOMYHAJTbHI TTOCITYTH»’ «IHAUBIAyaIbHUN CIIOKH-
Bad — (hizuyHa abo OpUINIHA 0c00a, KA € BIACHUKOM
(CITIBBIIACHMKOM) HEPYyXOMOTO MaifHa, abo 3a 3roor0
BJIACHHWKA 1HIIA 0c00a, siKa KOPHUCTYETHCS 00 €KTOM
HEPYXOMOTO MaifHa i OTpUMY€E >KUTIOBO-KOMYHAIBHY
MOCITYTY JIJISl BJIACHUX TTOTPeD, Ta 3 KO a0 BiJ iMEH1
SIKOT YKJIaJICHO BIATIOBIHHUN JIOTOBIP PO Ha/TaHHS KUT-
JIOBO-KOMYHAJIBHOT MTOCITYTHY; y 3akoHi Ykpaiau «I1po
pekIaMy»? i CriokuBadaMu pO3yMIrOTh «HEBU3HAYCHE
KOJIO 0Ci0, Ha SIKUX CHPSMOBYETBCS peKiiamay; 3aKoH
Vipainu «IIpo TpUpoaHi MOHOTOMII»® 10 CITOXKHUBAYIB
BITHOCHTH (i3MYHMX a00 FOPUIAMYHUX OCIO, SKI TIpH-
n0aBalOTh TOBAp, MO BUPOONSETHCSA (peai3yeThes)
Cy0’€eKTaMH MPHUPOJHHUX MOHOIMOMIH. Sk OGadmmo, 3ra-
JIaH1 BUIIE HOPMATHBHO-IIPABOBI aKTH JO CIIOKUBAYiB
BKJIFOYAIOTh K (PI3WYHUX, TaK 1 IOPUIUYHUX OCI0, SIKi
OTPUMYIOTh TOBapH (poOOTH, MOCIYTH) JJIsi BIACHUX
motpeo, 1110, 3BICHO, CYNIEPEUUTh MOJIOKCHHIM 3aKOHY
Vipainu «IIpo 3aXUCT MpaB CIIOKUBAYiB»®.

HaykoBi mo3wmiii gociiIHUKIB y cdepi rocmoaap-
CBKOTO ITpaBa IiJl 9ac TIyMadeHHsI cT. 2 [ocrmomapchkoro
KofekCy YKpaiHu’, IKOIO CIIOKHBaYi BIIEPIIE BU3HAHI SIK
YYaCHUKH BITHOCHH y c(epi roCroaproBaHHs, TaKOX
PO3IITMITUCS 13 IBOTO TIPUBOJY: OJIHI BBa)KArOTh, IO
CIIOKHMBAYi SIK YYaCHUKH TOCIOJAPCHKUAX BITHOCHH —
11e TPOMAITHI®, a IHIII — [0 11€ BUKIIOYHO FOPUANYHA
ocoba — opraHizailis, sKa CIIOXKHBA€E PE3YJILTATH TOCIIO-
JAPCHKOI JISUTBHOCTI HE3aJIe)KHO BiJl TOTO, YM € BOHA
TOCIIOJIAPIOIOYMM a00 HE TOCIOJAPIOIOYHM CYO’ €KTOM
(crmokmBaui eHeprii, nmpupoxHoro rasy toro)’. Haro-
MicTh 3MicT cT. 39 Tocmomapchkoro Kojuekcy Ykpainu
JIa€ TMJCTaBH PO3YMITH ITiJ] TEPMIHOM «CIIOKHBA»
nuire Gi3uIHUX 0c¢i0, OCKIIBKH B Hild, 30KpeMa, 3a3Ha-
9a€ThCS, 110 TPOMAITHI MOXYTh 00’ €THYBaTUCS B TPO-
MaJICbKi opraHi3allii crioxuBaviB (00’ €THAHHS CIIOXKH-
BadiB).

I3 HaBemeHoro BUINE MOXKHA 3pPOOHTH BHCHOBOK,
0 OKPeMi 3aKOHOJIaBYi aKTH TIOCIYTOBYIOTHCS PO3y-
MIHHSM TIOHATTSI «CHOKUBAaY» y MIMPOKOMY 3HAUCHHI,
aJKe «CTIOKUBAY» TIIYMAYUTHCS K «0C00a UM OpraHi-
3allis, 0 BUKOPUCTOBYE, CTIOKUBAE SKYCh TIPOIYKIIIOY,
a «CTIOXKMBATI) 03HAYAE «BHKOPHCTOBYBATH, BUTpAYaTH
JUTS 3a/T0BOJICHHS SIKUX-HEOYIb TOTpeO» !’

3 IIpo KHUTI0BO-KOMYHAIIbHI ocyrH : 3akoH Ykpainu Bix9.11.2017 p.
Ne 2189-VIII. URL: https://zakon.rada.gov.ua/laws/show/2189-19

4 Tlpo pexmamy : 3axoH Ykpainu Bix 03.07.1996 p. Ne 270/96-BP.
URL: https://zakon.rada.gov.ua/laws/show/270/96-%D0%B2%D1%80

> TIlpo mpupoxmui momnomomii : 3akon Ykpainm Big 20.04.2000 p.
Ne 1682-111. URL: https://zakon.rada.gov.ua/laws/show/1682-14

¢ IIpo 3axucT npas cnoxuBadis : 3akoH Ykpainu Big 12.05.1991 poky
Ne 1023-XII. URL: http://zakonl.rada.gov.ua/laws/show/1023-12

7 Tocmomapchkuii Komekc Ykpainu : 3akoH YKpainu Bimx 16 ciums
2003 poky Ne 436-1V. URL: http://zakon2.rada.gov.ua/laws/show/436-15/
8 HaykoBo-mipakTuuHuii KomeHTap ['ocnonapesKoro Kouekey Ykpainu /
3a pexn. H.O. CaniaxmeroBoi. Xapkis: Omiceit, 2004. C. 123.

®  HaykoBo-nipaktuunuii Komenrap 10 ['ocnogapebkoro kozekey Ykpa-
Hu / 3a 3ar. pex. [.JI. 3namencekoro, B.C. [l{epOunu. 2-¢ Bu/I., nepepoO.
i pomn. Kuis : FOpinkom InTep, 2008. C. 12.

10 Benukuil TIyMayHU CIOBHHK Cy4acHO! yKpaiHCBKOI MOBHU (3 JOI.
i mono..) / yknaz. i ronos, pen. B.T. bycen. Kuis : Ipnins: [lepyn, 2005.
C. 1372.
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OCHOBHHM HOPMAaTHBHO-TIPAaBOBHM aKTOM, SIKHH
3aKpIIUTIOE TIPABOBHH CTAaTyC CIIOKHBa4a, € 3aKOH
Vipaiau «IIpo 3axucT mpaB crioxuBadiB». CrHoXuBa-
9YeM 3a [IMM 3aKOHOM BH3HAEThCS (i3ndHa 0co0a, sKa
pu0aBae, 3aMOBIISIE, BUKOPUCTOBYE a00 Mae HaMip
MPUI0ATH YW 3aMOBUTH TPOIYKINIO I OCOOUCTHX
norped, Oe3rmocepe/IHbO HE IMOB’SI3aHUX 13 TIANPHEM-
HULBKOIO IISJIBHICTIO a00 BUKOHAHHAM 000B’SI3KIB Hail-
MaHOTO TIpaImiBHUKA. |3 IbOTO BU3HAYEHHS BUILTUBAE,
IO CIIOKMBadyaMH MOXYTh OyTH Jiniie (izudHi ocoOw,
BKITIOYAIOYH TPOMAJITH YKpaiHH, 1HO3EMIIiB Ta 0cib 0e3
rpomajisiHCTBa. HatoMicTh y pa3si 3acTOCYBaHHS HOPM
CIIOXKMBYOTO 3aKOHY FOPHUINYHI OCOOM HE MOXYTh OyTH
BiJTHECEHI JI0 Kareropii croxkuBaviB. OKpiM TOTO, 3aKOH
Vipaiau «IIpo 3aXUCT mpaB CIOXXKHBadiB» HE 3aCTOCO-
BY€EThCS, SKIIO (Di3MyHA 0c00a Ma€e CTATyC IiIITPUEMIIS
1 KyITye, 3aMOBJIsie 200 BUKOPUCTOBYE TOBapH (poOoTH,
MOCITYTH) JUIS BEACHHS MIINPUEMHUIIBKOT JisITBHOCTI.
Sk cnoxuBaya 3akoH Ykpainu «IIpo 3axucT mpas cro-
JKUBaYiB» BU3HAE 1 DI3MUHY 0COOY, KA TIITBKH Ma€ HaMip
MIPHUI0ATH TOBAP YW 3aMOBHTH pOOOTY 200 MOCIYTY.

CpOroai nUTaHHS MOYKIMBOCTI BH3HAHHSA CIIOJKUBA-
9eM IOPHANIHOT 0COOH, STKa TAKOK MOYKE KyITyBaTH, 3aMOB-
JISITH YM BUKOPHUCTOBYBAaTH TOBAPH (POOOTH, TOCITYTH) JUTS
3aJI0BOJICHHSI OCOOMCTHX TIOTpeO, HANPHKIAJ, KYITiBIIs
MOOYTOBOI TEXHIKH JIJISI 3a0€3MeUeHHST MOXKITMBOCTI Xap-
YyBaHHS TIPANiBHUKIB, € JUCKYCIHHUM 1 3aJIUIIAEThCS
BimkputuM. CIin 3a3HaYUTH, IO JCIKAMH BYCHUMU-ITH-
BUTICTaMK TIPOTIOHYETHCS CIIOKUBAYAMH OKPIiM (DiI3HIHIX
0Ci0 BBaKATH 1 TICBHY KaTETOPIFO FOPUINYHHX OCi0.

Ha nymky O.1O. YepHsik, 0OMekeHHS KoJia FOPHINY-
HUX 0ci0, Ha sIKi CIIiJI IONIMPUTH JiF0 3aKOHY YKpaiHu
«IIpo 3axuCT MpaB CIOKHUBAYIBY, € HEOOIPYHTOBAHHM.
OCKinbKH FOpUAMYHA 0c00a, TpuAOaBarOud TOBap,
pobotu abo mocayry JuIsl 3a0e3MeYeH s MoTped CBOIX
MIPAIiBHUKIB (aBTOMAT JUIsl TTMTHOI BOJM YW KaBOBUH
aBTOMAT, KOHJIMITIOHEPH ), TOTpedy€e HacaMIIepe]] MoIH-
peHHS Ha Hei caMe 3aKOHOIABCTBA IIOA0 3aXHCTY MpaB
CTIIOKMBAYiB, a HE 3aKOHOIABCTBA, SIKE PETYIIOE JIOTO-
BipHI BiTHOCHHH'!.

BupmaeTpes, mo TpOMO3HWINSl BH3HABATH CIIOKHBA-
YaMU FOPUTUYHUX 0CI0 CYIIepednTh OJJHOMY 3 OCHOBHHX
MPUHIIATIB 3aKOHOJABCTBA PO 3aXHCT IIPaB CIIOXKHBa-
YiB — MIPUHIIMITY CIIPABETUBOI PIBHOCTI Cy0’€KTIB CIO-
JKUBYHX TIpaBoBiTHOCHH. Came 3 METOI0 BCTAHOBIICHHS
MPaBOBOi PIBHOCTI EKOHOMIYHO HEpIBHUX CYO’€KTIB
YUHHAM [UBUIGHIM 3aKOHOJABCTBOM ITiATIPHEMEIH
HQIUICHWA PSAJIOM JTOJaTKOBUX OOOB’SI3KIB, a CIIOXKH-
Bau — IUJIOK HHU3KOIO TpaB. SIKINO X FOPUANYHI 0COOU
MaTUMyTh MOKJIMBICTh 3aCTOCOBYBAaTH MEXaHI3M 3aXH-
CTY IMpaB CIIOXKKMBAYIB, TIepeT0adeH 3aKOHOM YKpaiHu
«IIpo 3axmCT TpaB CIIOKUBAYiB», BHHUKHE IOPUANTHA
HEPIBHICTh MIX 3a3HAYCHUMH YYaCHUKAMHU IUBIITBHHUX
MIPABOBITHOCHH.

" Yepusix O.1O. LluBinbpHO-MPaBOBHil CTATYC CIOXKHBAYa y KOHTEKCTI

ajanTamii 3akoHOHaBCcTBa YKpaiHM O 3aKOHONABCTBa €BPOIEHCHKOTO
Coro3y : AMc. ... Kaua. opua. Hayk : 12.00.03 ; H/II npuBatHoro npasa
i mignpuemunnrsa im. O.I" Bypuaka HAIIpH Vkpainu. Kuis, 2011. C. 34.

21



Banasevych Iryna

BinmosinHa mo3wmiiisi BUKiIaJeHa B pimeHHI KoH-
crutymiinoro Cymy VYkpainm Big 10.11.2011 poky
Ne 15-pn/2011, e 3a3Ha4€HO, 1O CIIOKUBAYY, SIK IIPABHUIIO,
00’€KTUBHO OpaKye 3HaHb, HEOOXITHHUX JJIsI 3IHCHEHHS
MIPaBHIILHOTO BUOOPY TOBAPIB (POOIT, ITOCIYT) 13 3aIpoIto-
HOBaHWX Ha PUHKY, @ TAKOXK ISl OIIIHKHK JIOTOBOPIB IO
X TpUIOaHHs, SIKI HEPIKO MaroTh BHI (opmyisipa abo
HITy ctaHaaptHy hopMmy. Tomy neprkaBa 3a0e3mnedye 0co-
OJIMBUIA 3aXUCT OUTBII CITA0KOTO CyO’€KTa SKOHOMIUHHX
BIJIHOCHH, a TaKOX (haKTUUHY, a He (hOPMaITbHY PIBHICTh
CTOPIH Y ITUBIJIEHO-IIPABOBUX BIJJTHOCHHAX IIISTXOM BH3HA-
YEeHHsI 0COOMBOCTEH JIOTOBIPHHX TPABOBIJIHOCHH Y cepi
CIIOXKMBYOTO KPETUTYBAHHS Ta OOMEKEHHS Jii TIPUHITUITY
CBOOOIH IUBIIBHOTO TOTOBOPY 2.

[Mopsin 13 AMCKYCi€r0 TPO 3aCTOCYBAaHHS TOHSTTS
«CTIOKMBAY» 10 IOPUAMYHOI 0COOM BHUHHKAE TTUTAHHSI
mpo momupeHHs HopMm 3akoHy Ykpainu «IIpo 3axuct
MpaB CIOXHMBadiB» Ha TPABOBIAHOCHHHM 32 YYaCTHO
¢izmuHux ociO-mianpuemiiB. CKIaIHO BIIMEKYBaTH
THX 0Ci0, SKi MOXYyTh OyTH BH3HAHI CIOXHBaYaMH
(piznuna ocoba-mianpuemMens, (GizudgHa ocobda, sKa
€ HallMaHUM TpaIiBHUKOM 1 HaOyBa€ TOBapH, poOOTH Y1
TTOCITYTH JIJISl FOPUMYHOT 0COOM ), aJ’kKe BOHH HE BiIpi3-
HSIOTBCS BT THIIAX (PI3UYHUX OCiO.

OnHak, Ha Hame TepeKoHaHHs, (i3myHa o0co0a,
sika Oakae peayidyBaTH CBO€ KOHCTHUTYIIHHE IpaBo
Ha MIANPUEMHHAIBKY JIsIIBHICTD, IMICIS MPOXOHKSHHS
BIJIMOBIIHUX PEECTPAIIfHUX Ta 1HIIUX TNepeadaueHuX
3aKOHOIABCTBOM TIPOIETYp 32 JKOIHUX YMOB HE BTpa-
4ae 1 He 3MIHIOE CBOTO CTaTycy (i3W4HOI 0COOH, SKOTO
BOHa Halylla 3 MOMEHTY HapOJKCHHS, a JIuie HaOyBae
JI0 HOTO HOBOI O3HAKH — TianpueMiis. [Ipu ipomy mipa-
BOBHUI cTaryc «(}izudHa ocoba-ImiIprueEMEIb» caM I10
co0l He BIUTUBAE Ha Oy/Ib-sKi PAaBOMOYHOCTI (Pi3UIHOT
0Cco0u, 3yMOBJICHI 11 IIMBUTHLHOIO MIPABO- 1 A1€3IATHICTIO,
Ta He 00Mexye iX. Came TOMY KITFOUOBOIO 03HAKOIO IS
BHPIIICHHS MUTAHHS BiIHECEHHS (i3WYHOT 0COOU-TIiJI-
npueMIlsd 9u (Pi3UdHOT 0CcOOM-HAMMAaHOTO TpaIliBHUKA
JI0 KaTeropii «CIIOXWBaw» € MeTa BHKOPHCTAHHS TIPH-
N0aHMX TOBAPIB, 3aAMOBJICHHX ITOCIYT Y POOIT!?.

OTxe, crioxkuBad — 1ie pi3uvyHa 0c00a, B TOMY YHCITi
¢ismuHa ocoba-mianpuemenb, ska npuaoaBae (HaOy-
Ba€ IHITUM YHHOM Yy BIIACHICTH a00 B KOPUCTYBAHHS)
YH 3aMOBJISIE TOBapH (POOOTH, MOCITYTH) ab0 Ma€e HaMip
npuaoatd (HaOyTH I1HIIAM YHUHOM Y BIIACHICTH a0bo
KOPUCTYBaHHS) Y1 3AMOBHUTH TOBapH (POOOTH, IIOCITYTH)
JUIE OCOOMCTHX a00 1HIIUX MOTpPed, HE TOB’S3aHUX 13
T IITPUEMHHAIIBKOYO JIISUTBHICTIO.

[IpaBoBiTHOCHHY, B SKHUX CIIOXKHBa4Y Oepe Oesroce-
PEIHIO Y9acTh, € «IMBUTBHUMH IIPaBOBITHOCHHAMH 32
YYacTIO CITOKHMBAda», OCKITBKH Ba)KKO CTBEPIKYBaTH
PO ICHYBaHHS KPUMiHAJIbHHX, aJIMiHICTPATHBHUX, EKO-

12

Pimenns Koncrurymiiinoro Cyny VYkpaimm Big 10.11.2011 poky
Ne 15-pr/2011. URL: http://zakon2.rada.gov.ua/laws/show/v015p710-11
13 Banacesuy LI. ITOHSTTS «CIOXKHBAY» B LUBUIBHOMY IIPaBi: JOKTPHU-
HaJIBHI MiAXOMU. AKmyanvHi npoonemu 600CKOHANEHHSA YUHHO20 3AKO-
Hooascmea Yipainu: 30iprux Haykosux cmameil. 1BaHO-DpaHKIBCBK :
Ipukapnarcekuii HallioHanbHUI yHiBepceuTeT iMeHi Bacuns Credanuka,
2018. Bumyck 48. C. 177.
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JIOTIYHUX 1 IHITUX MyOJIIYHUX IPABOBITHOCHH 32 YYaCTIO
CIIOXKHMBAYa, OCKIIBKH OCTaHHIN He € Oe3MmocepeHIM iX
y4acHUKOM. [IpaBOBIIHOCHHH, B SKHX CIOXXHBa4 Oepe
Oe3nocepenHI0 y4acTh (po3zpiOHa KyMiBISA-IPOAAK,
moOyTOBHUU TIPS, TMPOKAT, HAJaHHS TOCIYT TOIIO),
MAroTh [IUBIIBHO-TIPABOBY MPUPOIY .

IIpaBoBe CTaHOBHIIE CIIOKHBa4Ya SK OCHOBHOTO
y4YacHHKa MPABOBIJHOCHH, 1[0 BUHHKAIOTh HA PHHKY
TOBapiB, POOIT, TOCIYT, Y HAyKOBUX JOCIIIKEHHIX
3a3BHUYall PO3KPUBAIOTH YEPE3 MOHATTA «IIPABOBHM CTa-
TyC», sIKE BKa3ye Ha poJib, MiCIle 1 3HaYCHHS Cy0’€KTa
B CYCIUIBCTBI, OT0 MOXXJIMBOCTI, MPUHIIAIN B3aEMO-
BIJTHOCHH 3 THIIUMU Cy0’€KTaMH 1 JIePIKaBOo.

Sk 3a3nagae O.B. 3aifuyk, mpaBoBUil cTATyC SIK IOpH-
JIYHA KaTeropis He JIIIIe BU3HAYAE CTAHIAPTH MOYKITHBOT
Ta HEOOXI1THOT MMOBEIHKH, 10 320e31eUyI0Th HOPMAIbHY
JKUTTEISUTHHICTD COIIIATBHOTO CEPEeIOBHINA, a i Xapak-
TEPU3YIOTh peajbHy B3a€MOIII0 JepikaBH Ta 0coOm'’.
B.O. KoTrok mmiji IpaBOBUM CTaTycoM OCOOH pO3yMi€
CYKYITHICTh OPUAMYHUAX TpaB, CBOOOX Ta OOOB’SI3KIB,
SIK1 3aKpIIUICH] B YMHHOMY 3aKOHOJIABCTBI ¥ CTAHOBJISITH
COIIAJTILHO JIOMYCTHMI Ta HEOOX1IHI MOTSHIIIHHI MOMKIIH-
BOCTI 0COOM MaTu Cy0’€KTHBHI TIpaBa i 000B’s3KH, pea-
J3yBaTH iX y CHCTeMi CycribHuX BigHocuu', JI.A. JIyub
MIPaBOBHH cTaTyc 0COOW BHM3HAUAE SK 3aKpiIlICHI Y BiJ-
TIOBIJTHUX JDKEpeNiaX TpaBa W rapaHTOBaHI JIepKaBOKO
CyO’eKTHBHI TIpaBa Ta OpUAWYHI 000B’s3KM ocobm'’.
[1.M. PabiHoBHY BU3HAYa€ MPABOBHUH CTATyC OCOOM SIK
KOMIUIEKC 1 Cy0’ €KTUBHHX IOPUIMYHHX TIPaB Ta 000B’s13-
kiB'®. TTopiBHIOOYM Pi3HI He(iHIii TOHSTTS «IIPaBOBUI
CTaTyc 0coOM», MOXKHA 3pOOUTH BUCHOBOK, IO HOTO CyT-
HICHOIO XapaKTEPHUCTUKOI € KOMIUICKC CYyO’€KTUBHHX
FOPHIMYHKX ITPaB Ta 000B’SI3KIB.

BararorpaHHicTh HAyKOBHX YSIBJICHb PO IPABOBY
HPUPOJY KaTeropii «IpaBoBUil CTATyC)» aKTUBHO BHKO-
PHUCTOBYETBCS B TOCIHI/DKEHHSX, Y TOMY YUCII i ITUB1Ib-
HO-TIPaBOBOTO XapakTepy, LIO J03BOJISIE KOHCTATYyBaTH
VHIBEpCaJIbHICTh IIi€] KaTeropii sl XapaKTepPHCTUKU
OKPEMOTo Cy0’€KTa IIMBUTLHUX MPABOBITHOCHH.

Krnacudikariif mpaBoBOTO CTarycy 3a pi3sHUMH KpH-
TEpisIMH y TTPABOBIM HAyIll TAKOXK JJOBOJII Oararto i BOHU
HEOoNHO3HAayHi. Hall0uIpl BIAIOI0 BUIAECTHCS KIIACH-
¢ikaIis IpaBoOBOrO CTaTycy O0COOM B 3aJIe)KHOCTI BiJI
chepu 1ii 1 CTPYKTYpH MPABOBUX CUCTEM Ha: MIKHAPO/I-
HUH (3arajbHUi); KOHCTUTYIIHHUH (0a30BHI); ramyse-
BUH; criemianbHui (pOgoBuil); iHIUBITya pHUI".

!4 banaceBud L.I. IIOHATTsI Ta CyTHICTH IPABOBIJHOCHH 3a Y4acTIO CIIO-

skuBauiB. FOpuouunuil Oronemens.: Hayk. scypran. 2018. Ne 7 (7). Y. 1.
C. 177-182.

15 Baituyk O.B., Onimenko H.M. Teopist aepkaBu i npaBa. Akagemiu-
HUH Kypc : miapy4yruk. Kuis : IOpinkom Iarep, 2006. URL: http://ebk.net.
ua/Book/law/zaychuk tdp/part2/402.htm/

1 Korrok B.O. Teopist mpaBa : HaB4aibHUI OCIOHNUK IS FOpH. (ak.
Kuis : Bentypi, 1996. C. 100-102.

17 Jlyus JI.A. 3araiibHa Teopis I€p:KaBH i IpaBa : HABYAIbHO-METOANY-
HUI MOCIOHUK (32 KPEAUTHO-MOIYIbHOIO cuctemMoro). Kuis : Arika, 2007.
C. 124.

18 PaGinoBuu [1.M. OcHOBHM 3araibHOi Teopii mpaBa Ta JepXaBu :
HaBYaJIbHUI TOCIOHMK. 9-¢ BU]L., 31 3miHamu. JIbBiB : Kpaii, 2007. C. 84.

19 Credanrok F0.B. TIpaBoBuii cratyc 0coOu: MOHATTS 1 Knacugikaris.
Topisnsanvno-ananimuyne npaso. 2016. Ne 4. C. 43.
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3Bakaroun Ha OAraTOMaHITHICTh Kiacu(iKarii mpa-
BOBOTO CTaTycy OCOOH, CJIiJI TIOTOJUTHUCS 3 BUCHOBKOM
HAYKOBIIIB, sIKi 3a3HAYAF0Th, IO OJTHOMY Cy0’€KTy TIpaBa
BJIACTHBI BCI 3a3HaueHi BUJIM cTaryciB. BoHu Hamrapo-
BYIOTBCS OJIMH Ha OJHOTO 1 € HeAUTMMUMH. B OCHOBI
BCIX CTaTyCiB 3HAXOJUTHCS CTATYC JIFONUHH (BIAMOBIIHO
JI0O MDKHAPOJTHUX TIPAB JIFOJWHM). 3arajbHUN MPaBOBUN
CTaTyc y BCIX TPOMaJISTH — OJIMH, CIEIiaJbHUX CTaTyCiB
(pi3HOMaHITHUX) — OaraTo, iHIUBITyaJIbHUX — CTUIBKH,
CKIJIbKH 0Ci0 TipokuBae B JepxkaBi. [IpaBoBe cTaHo-
BHIIC KOHKPETHOT (Di3MYHOT 0COOM MOXKE PO3IIISIATHCS
SIK CyMa 3arajbHOTO, CIEIiaJIbHOTO Ta 1HIHUBITyaIbHOTO
CTaTyCiB, CIIBBIIHOIICHHS SKHX BapilOETHCS 3aJICKHO
BiJl KOHKPETHUX CHUTyarin>.

SKImo po3misgaT MpPaBOBUM CTAaTyC CIIOXKHBada
SIK YaCTHHY IPaBOBOTO cTarycy (i3udHoi ocoOH, TO
BiH Oyze creriaJbHUM MPaBOBUM CTAaTyCOM, OCKIUIBKH
SIK criokuBad  (izuuHa ocoba HaOyBae JTONATKOBUX
mpaB Ta rnepepar. ToOTO TPaBOBUIl cTaTyc CIOKHBaya
€ KOHKPETHHIM TIPOSIBOM 3arajIkHOTO IPABOBOTO CTATyCy
¢izmuHOi ocobu. CremianbHUi MPaBOBHI CTATyC CIIO-
JKUBa4da € HEOOXIJHHM SIK 3aci0 MiJCHICHHS TapaHTid
HOTro TMpaB 1 MOJONaHHS WOTO €KOHOMIYHOI 1 TIPaBOBOI
HEPIBHOCTI 3 T1AMPHEMIIEM.

Take po3yMiHHS CIEI[IAILHOTO TPABOBOTO CTaTyCy
CTIIOKMBaYa BUIUIMBAE 13 3arallbHOTCOPETHIHUX YSB-
JIeHb TIPO CHEIiaIbHUi TIpaBoOBUil cTaryc. Sk 3a3Ha-
yae M.B. Bitpyk, 3aranpHuil IpaBOBUH cTatyc 0coOu
OXOIUTIOE COOOK0 TaKi FOPWIWYHI TIpaBa, OOOB’S3KH
1 3aKOHHI IHTEpEeCH, SKI IPUTAMaHHI BCIM 0c00aM 1 KOXk-
HI OKpeMO, HE3aJICKHO BiJ OCOOMMBOCTEH IX COIIi-
aJbHO-KJIACOBOIO, BIKOBOIO, CTAareBOro, CIMEHWHOTO,
CITy’)k00BOTO TIOJIOKeHHS. CaMe uepe3 KaTeropiro crielri-
QIIFHOTO MIPAaBOBOTO CTATYCY, HAa WOTO ITyMKY, BH3HAYa-
€ThCS CYKYITHICTh CTCIIabHIX MTPaB Ta 000B’A3KIB MEeB-
HOT IpyIH 0Ci0, sIKa BUCTYIIAE CITIOCOOOM KOHKPETH3aIlii
i TOTIOBHEHHSI €INHOTO 3araJIbHOTO MIPABOBOTO CTATYCY
rpomajsiHuHA. [IpaBoBHii cTaTyc 0coOM 1 11 crierianbHi
MPaBOBI CTaTyCH — B3a€MOIIOB’sI3aHi, ajieé CaMOCTIHHI
ABUIIA. [XHil B32a€MO3B’ 30K MOIATAE B TOMY, 110 BOHH
TIEBHOKO MIPOIO 301raroThCsl, OCKUIBKH CIICIiabHI mpa-
BOBI CTaTyCH BUTIKAIOTh 13 3aralibHOTO, 3aCHOBYIOTHCS
Ha HbOMY, PO3BHBAIOTHCS 1 TOMTOBHIOIOTH HOTro?!.

He moxna He noromutuck i3 O.10. YepHsk, ska
BH3HAYA€E CICIIATBLHUA MMPABOBUH CTAaTyC «sK 3aKpi-
IJICHAH HOPMaMH IpaBa CTaTyC BiJOCOOJICHOT 3a IeB-
HUMH O3HaKaMH{ COMLIaTbHOI TPYIH, IO XapaKTepu3ye
0COONMBE ITOJIOKEHHS OCOOM, 3yMOBIICHE TI€K COIli-
ANBHOIO POJUIFO, IO BOHA BHKOHYE B INH COIIalIbHIM
rpymi». BueHa akIeHTye, 0 KaTeropis CHemialibHOro
MPaBOBOTO CTAaTyCy KOHKPETHA, CIeIialli3oBaHa, TOMY
o0 BUKOHYe (YHKIIO COMianbHOI audepenmiaii,
3aCHOBAHOT Ha OyJb-SIKiH IOPHIUYHO 3HAYMMIHA 3acai:
BIK, CIIOP1JIHEHHSI, CTaH 3JI0pOB’s, mpodecis, ocodnmBa

2 Crxakyn O.®. Teopist nepasu i npasa : miapy4suk. Xapkis : Kon-

cym, 2001. C. 382.
2l Butpyk H.B. OCHOBBI Teopuu MpaBOBOTO TMOJNOKEHUS JTHYHOCTH
B colpamcTHyeckom obrrecrse. Mocksa, 1978. C. 186-188.
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coriaibHa poiib cy0’exTa # iHmi o3Haku>. OTKe, BYCHA
BHU3HAYa€ CICMiaJbHUIA [MBITLHO-TIPABOBHI CTaTyC
CIOKMBAa4Ya SIK BCTAHOBJICHY HOPMaMH LHBLIGHOTO
IpaBa CHCTEMY BU3HAHUX 1 TapaHTOBAHUX JEPXKABOIO
npaB Ta 00OB’SI3KIB BiJIOCOOJICHOI 32 O3HAKAMH METH
PUIOAHHS MPOAYKIIIi COIIaIbHOT IPYIH, IO XapaKTe-
pH3y€e 0COONMMBHUI cTaryc 0COOH — criokuBada’,

Ha HeoOXiMHOCTI BHOKPEMJICHHS CIEIiaIbHOTO
MIPAaBOBOTO CTarycy criokuBada Harojomrye i O.0. Cra-
pHIIbKa, STKa 3a3Ha4yae, M0 OCKUTBKU 3arallbHAMN MpaBo-
BHH CTATyC HE B 3MO31 BpaxyBaTH BCiX 0COOIMBOCTEH, 1110
BUHUKAIOTh Y PI3HUX MPABOBIJHOCHHAX, B K1 BCTYITA€
ocoba, B TOMY YHCII ¥ CITOKHBa4, HEJOCTATHHO TOBO-
PUTH JHMIIE TPO KOHCTHTYHIWHUH CTAaTyC CHOXHBAva.
ToMy HEOOX1IHO HOTO KOHKpPETH3YyBaTh Ta HAIlIOBHUTH
CHCIIaIbHUMHE TIpaBaMu Ta 00O0B’sI3KaMH, B Pe3yJbTaTi
qoro W 3’SBUTHCS TIOHATTS «CHCIIATbHUA TMPaBOBHN
CTaTyC CIOXXWBada», SKAH XapaKTepu3yBaTHME OCO-
OJMBe MPaBOBE IMOJIOKESHHS 0COOMCTOCTI, 3yMOBJICHE 11
COIIQJIbHUM Ta CYCHUTbHUM TPHU3HATCHHIM*,

Ha ocHOBI BHMKIa/J€HOTO BMILE CJIIJ 3a3HAYHMTH, IO
CHeMIaTbHUI MPABOBHIA CTaTyC CIOKHMBa4Ya € HEBIJ €M-
HOIO YaCTHHOIO 3arajbHOTO TPABOBOTO CTATYCY, SKUH
BH3HAYA€ThCS HOpMaMHu TipaBa. CrielialbHUiA TIPaBOBUI
CTaTyC CIIOKUBAYa — IIe CYKYITHICTb ITPaB Ta 000B’SI3KIB,
SIK1 3aKPITUICH] 3aKOHOJIABCTBOM ITPO 3aXHUCT MPAB CITOMKH-
BayiB, a TAKOXK TapaHTIH 3MIHCHEHHSI ITUX MPaB MUITXOM
YCTaHOBJICHHSI OCOOJIMBOTO IMBUIHLHO-TIPABOBOTO MeEXa-
HI3My iX 3aXHCTy. AIDKE CIIOXKHBAY SIK YYACHUK IHBiTb-
HUX TIPABOBITHOCHH HA/IIJICHUI HE TUTLKU TIpaBaMu, alie
11 000B’s13KaMW, SIKi BiH TOBHHEH BUKOHYBATH. J[071aTKOB1
a00, 1HaKIe KaXy4H, CICIiaibHi IpaBa TMepeayciM Ha
3aXHCT HAJIAIOTHCSI CIIOKUBAYCB] Y BUTIAIKY TIOPYIIICHHS
Hioro mpasa, 1 BiH HE IMOBHHEH BUKOPHUCTOBYBATH X Ha
IIKOJTy CBOEMY KOHTpareHTy. Came TOMY PO3YMITH ITiJ]
MPAaBOBHM CTaTyCOM CIIOXXHMBada TUTBKH CHCTEMY OCO-
ONMMBHX MOXJIMBOCTEH, sIKi HajJaHi HOMy IMpaBoM, abo
PO3IVISIIATH MOTO TIJIbKM SIK OCOOJNMBE MPAaBOBE CTAHO-
BHIIIE 0COOM BUIA€ThCS HE 30BCiM BipHUM. CyTHICTH CIie-
IiaJIbHOTO MPAaBOBOTO CTATYCy CIIOKHUBAYA TIOJISITae caMme
y JIOTIOBHEHHI UM KOHKPETH3aIlii IipaB Ta 000B’SI3KiB, 110
3YMOBIICHO HasBHICTIO B 0c0o0M crienmpivHuX puc i cTa-
HOBHIIA Y CYCITIIbCTRBI.

[IpaBoBHii cTaTyc OKPECITIOE MEKI MOYKITMBOT 1 HEO0-
X1IHOT MOBE/IIHKH 0COOM, BU3HAYAE Mipy KOPHCTYBAaHHS
KOHKPETHHMH MaTepialbHUMU 1 JYXOBHUMH OJIaraMu 3a
JIOTIOMOTOF0 BHU3HAUEHHSI TIpaB, 00OB’S3KIB 1 3aKOHHHX
iHTEepeCiB y BCiX cdepax CyCHiIbHUX BiIHOCHH.

2 Yepusik O.10. L{UBiIbHO-NIPABOBUIA CTATYC CIIOKUBAYa Y KOHTEKCTI

ajanTamii 3akoHOHaBCcTBa YKpaiHM O 3aKOHONABCTBa €BPOIEHCHKOTO
Coro3y : aMc. ... Kaua. opua. Hayk : 12.00.03 ; H/II npuBatHoro npasa
i mignpuemunnrsa im. O.I". Bypuaka HAIIpH Ykpainu. Kuis, 2011. C. 43.
2 Yepusik O.10. Bkasana npaus. C. 48.

2 Crapuupka O.0. IToHsTTs Ta KpuTepii Kiacudikarii mpaBoBoro cra-
TYCYy CIOXMBa4a: TEOPETUKO-TIPABOBE AOCHUKEHHs. Opuan4Huii Bic-
Huk. 2012. Ne 3 (24). C. 49.

% Burpyk H.B. OCHOBBI TeOpHH MPaBOBOTO TOJOKEHUS JTMYHOCTH
B COL[MAIMCTHYECKOM obOIiecTBe. Mocksa, 1978. C. 116.
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Banasevych Iryna
BucnoBku

OTxe, cnokuBad — e pizuuHa 0coda, B TOMY YUCII
¢diznuHa ocoba-miAnpuemMeIs, sika npuadasae (HaOy-
Ba€ IHIIUM YHUHOM Y BJACHICTh a00 Yy KOPUCTYBAHHS)
Yd 3aMOBJsie TOBapu (poOoTH, mociayru) abo Mae
HaMip npuadaTu (HaOyTH 1HIIUM YUHOM Y BIIACHICTh
a00 KOpHCTYBaHHS) YM 3aMOBHUTH TOBapu (poOoTw,
MOCIyru) ais ocobuctux abo iHmMX MmoTped, He
MOB’SI3aHUX 13 MIANPUEMHULBKOIO AisuibHicTIO. [Ipa-
BOBIJJTHOCUHH, B SIKMX CIIOXHBa4 Oepe Oe3nocepeaHio
y4acTh, € KUUBUIBHUMHU MPABOBIJHOCUHAMH 32 YYaCTIO
CIIOYKMBAYay.

24

The legal status of the consumer as a participant...

CrienianbHANA TIPABOBUE cTaryc CHOXWBaYa — IIe
TIPOSIB 3araJIbHOTO IUBUTLHO-ITPABOBOTO CTATYCY (hi3uy-
HOi 0cobu. Moro CYTHICTh TIOJIATa€ B HAJUICHHI CIO-
JKMBa4da JIOAATKOBUMH IIPaBaMH 3 METOIO IOIOTaHHS
€KOHOMIUHOI 1 TIPaBOBOT HEPIBHOCTI 3 pEalbHUM YU
MOTEHIIIHHIM KOHTPAareHTOM, SIKUM BHCTYTIAE ITiIIPH-
€MeEIlb, Yy pa3i nmpuadaHHs (3aMOBJICHHI) ToBapiB (PoOiT,
TIOCTIYT) JIJIsI 33JTOBOJICHHST 0COOMCTHX 200 1HIIHX TTOTPeO,
HE TIOB’sI3aHUX 13 T IPUEMHHIIBKOIO JIISUTHHICTIO, CYKYTI-
HICTh TIpaB Ta O00OB’S3KIB, sIKi MmepeadadeHi 3aKOHOJIaB-
CTBOM IIPO 3aXUCT TIpaB CIIOKHMBAUiB, & TAKOXK TapaHTIi
3IIACHEHHS IUX TPaB [MUITXOM 3aKpITUICHHS 0COOIHBOTO
IIUBLTLHO-TIPABOBOTO MEXaHI3MY iX 3aXHUCTY.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS



Bolotina Anna Criminal and legal protection of intellectual property rights...
Criminal and legal protection of intellectual property rights in Ukraine:
conceptual background and identification of the concept!

Bolotina Anna
Postgraduate Student of the Chair of International Relations
Sumy National Agrarian University, Ukraine

Any changes in the legislation and the criminal-law policy of the state are based on their scientific
and practical grounds. The dynamic nature of social relations, as well as the scientific and theoretical basis
of the science of criminal law should be evolving, taking on the current trends in the development of social
relations for proper justification of their legal regulation and ensuring an effective level of their legal protection.
The purpose of such activities is warning and prevention of criminal offenses against legal relationships arising,
developing, changing, improving and taking on new forms. Ukrainian society and the state are in complex socio-
political, socio-economic conditions caused by the armed conflict and the regime of the military state in its
separate regions, intensify attention to guarantee of human rights and citizenship, supporting the development
and establishment of the institutions of the right to private property and intellectual property rights. The article is
devoted to justification of the urgent need for improvement of the current system of intellectual property rights
criminal protection in Ukraine. The article identifies the rapid increase of the role of the Institute of Intellectual
Property at the current stage of society development, which causes a high level of attention to the mentioned
institute. It is justified that the state's criminal policy needs its updating and development of completely new
approaches to the legal protection of intellectual property objects. Like the dynamic nature of social relations,
the scientific and theoretical basis of the science of criminal law must be constantly evolving, adopting current
trends in the development of social relations in order to properly substantiate their legal regulation and ensuring
the effective level of their legal protection. The purpose of such activities is warning and prevention of criminal
offenses against legal relationships arising, developing, changing, improving, taking on new forms. Given
the current trends of transformational processes of development and refinement of intellectual property
objects, the emergence of new objects or their types, require criminal protection of both the objects themselves
and the public relations arising from such objects. Due to high profitability, economic attractiveness, social value
- the role of intellectual property objects is constantly growing in the world, as well as the need to strengthen their
legal protection, including the through the criminal law. The article describes the author's definition of criminal
protection of intellectual property. The analysis of the statistic data of The Office of the Prosecutor General's
Office has also been analyzed to confirm the rapid increase in the number of criminal offenses against intellectual
property. Due to the fact that commercial and banking secrecy are related to the one rule of criminal law of our
state, there was a need of detailed examination of the issue of differentiation between those objects, discovering
the essence of their legal nature and to establishing differences that allow to speak about the separation from
Art. 232 “Disclosing of Commercial or Banking Secrets” of the separate criminal law rules: “Disclosing
of Commercial Secrets” and “Disclosing of Banking Secrecy”. According to the relevant feature, it was proposed
to distinguish the separate criminal law rules and from Art. 231 and 232 of the Criminal Code of Ukraine.

Introduction!

The current rapid progress of Ukraine’s European
integration  process  explains the  objectivity
of the transformational changes taking place in
the society and in the state. Those state of socio-political,
legal relations draws increasing attention of scientists
to the study of the impact of processes that occurs on
different spheres of society, as well as the economic,
socio-political, legal status of the state and raises
issues of national security and national interests. The
role, economic value and value of intellectual property
objects in the world are steadily increasing, and the need
for their criminal protection is increasing, as due to their

' The work was carried out within the framework of the project for
young scientists in 2017: “Improvement of the legislation of Ukraine on
ensuring the security of banking in the context of European integration:
economic and legal aspect” (State registration number: 0117 U 006531).
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economic attractiveness, such objects become subject
to criminal encroachments more often. The practical
significance of the raised problem is the need to ensure
the practical implementation of the terms of international
agreements which our country has joined, in particular
the Agreement on Trade-Related Aspects of Intellectual
Property Rights and the obligations arising from
Ukraine's membership in the World Trade Organization.

The purpose of this study is to identify and update
the problems of strengthening the criminal protection
of intellectual property rights in Ukraine. Achievement
of this goal is possible through the following tasks: to
determine the nature of the notions criminal defense
and criminal policy; the concept of criminal protection
of intellectual property; the analysis of crime statistics
in the field of intellectual property and on that basis
the meaningful review of the need to amend the criminal
legislation could take place.
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Presenting main material

At the end of the twentieth century, scholars of criminal
law paid considerable attention to criminal policy, which,
in their view, was decisive for effective counteracting
against intellectual property crimes?. The basis of any legal
reform is legal policy of the state, which is united for one
purpose, one direction of development. In the years since
its independence, for Ukraine this goal has been to establish
and develop a constitutional model of legal and social state,
with the rule of law, whose highest values are an individual
and his rights. Criminal policy, at the same time — is a part
of the legal policy in the field of crime control, which is
carried out by the means and methods of criminal, criminal
procedure and criminal exceptional law?.

Its competence includes: establishing the basic
principles for the application of criminal-law measures
of fight against crime, first of all, criminal-law measures;
the question of criminalization and decriminalization
of socially dangerous acts, that is, determining the range
of actions recognized and unrecognized as crimes by
criminal law; the question of penalizing socially dangerous
acts, that is, establishing the nature of their punishment, both
in law and in court practice, the question of depenalization,
that is, determining the types and conditions of release
from criminal responsibility, punishment or its serving®.
The methodology of its conduct is based on the scientific
research of the problems of criminal law protection
of intellectual property rights. As Panov M. I emphasizes
it in his study, pointing out that “the value and uniqueness
of each criminal law research work depends on
the correct choice of specific methods of scientific research,
determining their essence and purpose™.

As noted by Bilous I. M. “the existence of the state
modern, internationally recognized system of intellectual
property protection is a necessary element of a mature
state. The creation of such a system is of particular
importance for Ukraine — countrie with significant
scientific, technical and intellectual potential™. The
science of criminal law today should become the basis
for the formation of the criminal-legal policy of the state,
because it is the science that is designed to predict, perceive
and timely respond to current trends in the development
of public relations to avoid their unregulated status, which
creates the risk of committing criminal offenses against
such legal relationships and impunity of the person who

2 Belyaev N.A. Criminal law policy and ways of its implementation.

Leningrad : Ed. Leningrad State University, 1986. 258 p. P. 103.

3 The basis of the criminal law prohibition. Moscow : Nauka, 1982.
586 p. P. 16.

*  Streltsov E.L. Economic crime in Ukraine. Lecture course. Foreword
by Professor Martin Finke (University of Passau, Germany). Odessa.
A.O. Bahwa, 1997. 572 p. P. 104.

> Panov M.L. Methodology of science as a necessary component of fun-
damental studies of criminal law. The basic directions of development
of criminal law and ways of improvement of the legislation of Ukraine on
criminal liability : materials international. Research Practice Conf. Octo-
ber 11-12, 2012 Kharkiv : Law, 2012. P. 25-31.

¢ Bilous .M Problems of Criminal Justice Protection of Intellectual
Property Rights in Ukraine. Scientific Bulletin of Uzhgorod National
University. 2015. Ne. 35. Part II. T. 3. P. 56-59.
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commits the infringement on them. Today, the theoretical
and conceptual political foundations of lawmaking
and state-building in Ukraine indicate that the Institute
of Intellectual Property Law should receive an adequate
level of its legal protection.

In particular, the aforementioned is evidenced by
theinstitutional changes in the judiciary, anumber of reforms
that facilitate the gradual focus on the establishment
of an intellectual property right as an object of criminal
protection. We support the opinion of I. Romanyuk,
who notes that “the analysis of scientific developments
in the field of intellectual property and the practice
of protection of intellectual property rights demonstrates
the need to conduct a comprehensive criminal-law
characterization of crimes that infringes on intellectual
property in Ukraine. In particular, one of the problems
of criminal protection of intellectual property is the lack
of formulation of the provisions of legal acts, which, in turn,
makes it possible to misunderstand and interpret the law
ambiguously’”’. The objective need for criminal protection
of intellectual property rights is embodied in the criminal
legal norms by enshrining them in legal acts. According to
A.O. Bolotina, even the current high level of development
of the legislative framework, including the criminal
legislation brought to conformity with international
standards, will not cause its effective action in Ukraine
due to the low efficiency of enforcement. The whole set
of reforms in the judicial system, a significant number
of changes in the procedural legislation of our country
have led to conflicts, gaps in the legislation that prevent
the implementation of the proclaimed rights, in particular
in the field of protection of intellectual property rights.
Nowadays pressing need is legal support of the activity
ofthe specialized High Court on intellectual property issues,
including the rules of criminal law, as well as the resolution
of procedural issues of ensuring the consideration of cases
by the specified court, in particular in the rules of criminal
proceedings®.

In the theory of criminal law, criminal protection is
recognized as one of the fundamental ways of protecting
intellectual property rights. So, V.K. Matviychuk proposes
to understand under criminal protection the “system
(complex) of means (criminal law and criminal policy)
that provide protection, focusing efforts on keeping
the analyzed relations (taken under the protection
of criminal law) remain as a rule the objects of protection
and were subjected to criminal assault as little as possible’™.
The object of criminal protection is public relations. Given
that social relations are inherently dynamic and are in
constant motion, development, change, there is a need for

7 Romanyuk I. Intellectual property: criminal-law aspects of research.

URL: http://ena.lp.edu.ua/

8 Bolotina (Dihtiar) AO Criminal Law Protection of Intellectual
Property Rights to Medicines: Problems of Judicial Protection. The the-
ory and practice of intellectual property. 2019. Ne 6. S. 36-45. URL:
http://uran.inprojournal.org/article/view/188329/187672. P. 40

®  Matviychuk V.K. Criminal law protection of the environment: prob-
lems of legislation, theory and practice: abstract : diss. ... doctor of Laws :
12.00.08 “Criminal Law and Criminology; criminal law”. Kyev, 2008. P. 2.
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Criminal offenses in the field of Intellectual Property in 2015-
2019 in Ukraine
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constant monitoring of these relations, for timely response
to their change and for providing proper criminal and legal
protection for relations arising and undergoing criminal
offenses.

As expediently Y.A. Dorokhina points out, that
the criminal-legal protection of intellectual property
is creation and organization of appropriate institutions
by the state , which aim is to identify the possibility
of committing offenses, to carry out their prevention
and to take effective measures to influence the offenders,
that is, to ensure the owner an unhindered right to own
, to use, to manage property and dispose of property,
the right to receive income, and to determine specific
other competences, in accordance with applicable law'°.
That is, a theoretical analysis of the concepts of criminal
protection of intellectual property rights allows to give
such a definition — a set of criminal remedies and measures
aimed at maintaining such a state of social relations, in
which there is no threat of harm to these legal relationships
in the field of intellectual property, as well as restoration
of legal relations in case of their violation and establishment
of social justice.

According to the author’s diagram, which is based on
the statistical reporting of the Attorney General’s Office!!,
we can follow a clear tendency of increase in the number
of individual criminal offenses in the field of intellectual
property, especially in the field of copyright and related
rights (Art. 176 of the Criminal Code). The complexity
of the analysis of these statistics, once again confirms
the position of many domestic scientists, that “crimes
against intellectual property are quite diverse and affect
the specific sphere of public life related to intellectual
property. However, the homogeneity and intrinsic
connection between these crimes are so strong that most

0 Dorokhina Yu. A. Systematization of Criminal Legal Protection

of Rights to Objects and Intellectual Property Objects: Some Issues
of Understanding. Bulletin of the Criminological Association of Ukraine.
2015. Ne 2 (10). P. 82.

" Unified Report on Criminal Offenses 2015-2019: Prosecutor Gener-
al's Office of Ukraine. Attorney General's Office. URL: https://old.gp.gov.
ua/en/stst2011.html?dir_id=112173&Ilibid=100820
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scholars are inclined to identify a separate section in
the Special Part of the Criminal Code of Ukraine, which
should combine criminal offenses against intellectual
Property”'2.

Moreover, even at the international level, according
to the ratings of international institutions, in particular,
the International Intellectual Property  Alliance,
Ukraine has been maintaining for many years its status
of an infringer of intellectual property rights, which
significantly undermines our country’s image. According
to O.V. Novikov, the essence of crime in the field
of intellectual property is a socially dangerous violation
of intellectual property rights, the content of which
is the unlawful use of the exclusive property rights
of the subjects of intellectual property rights. The object
of such an endeavor is the author calls the social relations
that result from the creation of the results of intellectual
and creative activity. In addition, the author distinguishes
such specificity of the specified group of criminal
offenses as the presence of a specific victim (the subject
of intellectual property right — the owner of the right to
the intellectual property object)’.

Referring to the modern science of criminal law, more
and more scientists are coming to the conclusion that
it is necessary to allocate a separate section on crimes
against intellectual property rights in the Special Part
of'the Criminal Code of Ukraine. In particular, O. Bahareva
and A. Lomakina draw attention to the urgent need to solve
a number of theoretical and practical problems related
to determining the place in the system of the Special
part of the Criminal Code of Ukraine of crimes against
intellectual property rights, since these crimes form their
own, separate independent group of criminal offenses'.

2. Civil Code of Ukraine dated January 16, 2003, No. 435-IV.
Information of the Verkhovna Rada of Ukraine (BBR). 2003. Ne Ne 40—44.
P. 356.

13 Novikov O. The concept of crime in the field of intellectual property.
Legal Ukraine. 2013. Ne 10. P. 100.

4 Bahareva O. Problems of Criminal Law Protection of Intellectual
Property (Industrial Property). The theory and practice of intellectual
property. 2019. Ne 4. P. 48-52.
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“Such an approach would eliminate the existing
contradictions, increase the effectiveness of criminal-
law guarantees of the constitutional right to protection
of intellectual property rights, clearly distinguish crimes,
properly qualify and differentiate punishments for their
perpetration”'’.

V. Kowalski notes that “in definition of the limits
of criminal law intellectual property rights protection,
the features of civil legal protection of individual objects
of intellectual property rights are also important™.
Supporting the position of the scientist, it can be added that
today the Criminal Code in general requires improvement
of the terminology that he uses in the field of intellectual
property, which at the moment is not aligned with the rules
of civil law. In particular, it refers to Article 177 of the CCU
infringement of the rights to the invention, utility model,
industrial design, “ntegrated circuit topography”, plant
variety, innovative proposal'’. Thus, the Law of Ukraine
“On Amendments to Certain Legislative Acts of Ukraine
on Improving the Protection of the Rights for the Layout
of Semiconductor Products” of 19.09.2019 No. 111-IX
the term “topography of integrated circuits” was replaced
by “the layout of semiconductor products™'®, corresponding
changes. Already included in the Civil Code of Ukraine
and among the objects of intellectual property rights,
provided for in Part 1 of Art. 420 The CCU is now known
to be a semiconductor product (instead of an integrated
circuit)'®.

In addition, because the content of crimes against
intellectual property rights are referred to different sections
of the Special Part of the current Criminal Code, it leads
to the problems of their qualification. In particular, such
a problem concerns infringement of copyright and related
rights (Article 176 of the Criminal Code of Ukraine)
and infringement of the rights to the invention, utility
model, industrial design, topography of integrated circuit
(semiconductor product), plant variety and rationalization
proposal (Article 177). Crimes against electoral, labor
and other personal rights of a person and a citizen. Scientists
argue that criminal acts against the rights to these intellectual
property violate neither electoral, no labor, no even “other
personal rights of human and citizen”. There is no right for
the results of intellectual creative activity among them. It is
recognized as part of the cultural rights and freedoms that
outline the legal capacity of the individual and the citizen in
the cultural sphere, and guarantees of freedom of creativity

5 Lomakina A.A. Topical Issues of Criminal Legal Protection of Intel-
lectual Property in Ukraine. National Bulletin of Uzhgorod University.
2015. P. 35.

16 Kovalsky V. Criminal legal protection of intellectual property. Gen-
eral questions. The theory and practice of intellectual property. 2017.
Ne 5.P. 15.

17 Criminal Code of Ukraine dated 05.04.2001 Ne 2341-I11. Information
of the Verkhovna Rada of Ukraine (BBR). 2001. Ne 25-26. P. 131.

" On Amendments to Some Legislative Acts of Ukraine
Concerning Improvement of the Protection of the Rights to the Layout
of Semiconductor Products: Law of Ukraine of September 19, 2019
No. 111-IX. URL: https://zakon.rada.gov.ua/laws/show/111-20/paran7#n7
19 Civil Code of Ukraine dated January 16, 2003, No. 435-1V. Informa-
tion of the Verkhovna Rada of Ukraine (BBR). 2003. No Ne 40—44. P. 356.
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are enshrined in the Constitution of Ukraine, in particular
the right to the results of intellectual creative activity
of the individual and the citizen®.

In addition, Klochko AM. and Dihtiar A.O.
substantiate their position regarding the division of different
objects of criminal protection, with the separation
from Art. 231 “Illegal Collection for the Purpose
of Use or Use of Information Constituting Bank Secrecy”
and Art. 232 “Disclosing of Commercial or Bank Secrets”
of certain criminal laws: “Illegal Collection for the Use or
Use of Information Constituting Trade Secret”, “Illegal
Collection for the Use or Use of Information Constituting
Bank Secrecy” and “Disclosing of Privacy”, “Disclosing
of bank secrecy”, respectively, since banking and trade
secrets have completely different legal nature, which allows
to distinguish them as separate objects of criminal law.
Commercial secrecy as an object of intellectual property
rights is not a part of bank secrecy, but is a subjective to
the legal regime of bank secrecy, provided that the information
constituting a trade secret became known to the bank with
regard to the client’s service (the owner of the trade secret)*'.
However, bank secrecy does not belong to the objects
of intellectual property rights, the clear list of those rights is
defined in Art. 420 of the Civil Code of Ukraine.

Conclusions

Thus, on the basis of the analysis of the current legislation
and the scientific literature, we support the opinion regarding
the need to distinguish in the structure of the Special part
of the current Criminal Code of Ukraine a separate section,
which will include crimes against intellectual property
rights, thus the position is solid, that they are an independent
separate criminal offenses and are subject to criminal
protection. In addition, the current Criminal Code needs
to improve the terminology used in the field of intellectual
property rights and their individual objects, in order to
bring it into line with civil and other intellectual property
legislation, in particular, it refers to Art. 177 of the Criminal
Code of Ukraine on the use of the terms “integrated circuit”
and “semiconductor product”. Due to the fact that commercial
and banking secrecy are related to one norm of criminal law
of our state, there was aneed of detailed examination the issue
of division of those two objects, discovering the essence
of their legal nature and establishing differences that allow
to speak about the separation from Art. 232 of the Criminal
Code of Ukraine “Disclosing of Commercial or Bank
Secrets” of certain criminal law: “Disclosing of Commercial
Secrets” and “Disclosing of Bank Secrecy”. According to
the relevant feature, it is proposed to distinguish separate
criminal law rules also from Art. 231 of the Criminal Code
of Ukraine. The prospect of further research on the raised
issues is the topic of international comparative experience
in this field.

20 Nersesian A. Protecting the Rights to the Objects of Intellectual Prop-

erty by Criminal Law: Problematic Issues. Judicial appeal. 2007. Ne 2.
S.25-31.

2l Klochko A.M., Dihtiar A.O. Differentiation of banking and trade
secrets as objects of criminal legal protection and protection of intellec-
tual property rights. Forum right. 2018. Ne 5. P. 55. URL: https://forum-
prava.pp.ua/files/050-058-2018-5-FP-Klochko,Dihtiar 7.pdf

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS



Bocharov Dmytro Nietzsche, perspectivism, feminism and human rights...

Nietzsche, perspectivism, feminism and human rights: hidden connection
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The article reveals the influence of Nietzsche's epistemological perspectivism on the modern theory of knowledge
and legal understanding, as well as the consequences of this influence in the field (sphere, area) of human rights.
Protecting the rights of unique individuals is associated with the unique vision of the world in individual perspective
depending on many individual factors and the separation from the illusions about the universality of the legal
subject. Because Nietzsche’s epistemological perspectivism posits the fundamental impossibility of universal
cognition, because perception in each case is determined by many factors. From the subject, his “optics”, knowledge
and skills, intentions, location in time and space, peculiarities of the object and situation and ending with the objective
predisposition of the person to the deceptions and fictions that simplify his life. Nietzsche assumes the possibility
of simultaneously assimilating different, even conflicting perspectives. A serious game with perspectives, that
a strong and wise person is capable of, eliminates not only confusion but also lies and limitations: such a game
makes it possible to believe in epistemological progress and self-overcoming as a transition from less to more
effective perspectives and their hierarchies. Nietzsche also believes that women and men have different perspective
of worldview, and a few other theses that are taken up by feminism — primarily as part of criticism of objectivity as
uninteresting contemplation. Nietzsche insisted on the inclusion in the cognitive act of affective factors of knowledge
that have traditionally been ignored, including bodily experience. This idea became one of the cornerstones
of feminist epistemology. The fundamentals of Nietzsche’s perspectivism in the context of feminist philosophy
have become the foundation for many conceptions and standpoint theories, in particular. Along with the standpoint
theories develop feminist empiricism, different voices theory and “female” postmodern projects. Subsequently,
dissatisfied with attempts to develop the theory of cognition, feminists turned to interdisciplinary knowledge projects
based on concrete studies of its effectiveness in such areas as law, discussion of morality, sociology, and public
policy development. Feminist movement has significantly revitalized activity in the field of struggle for the rights
of socially vulnerable categories (racial, national and sexual minorities, etc.), thereby leading to the recognition
of legal perspectivism as a separate area of legal thinking. The main features inherent to legal perspectivism are
the legitimation of a plurality of visions of the legal situation, the possibility of switching grounds/ changing contexts
of its interpretations, decentering and “instability” of the legal subject at different time and in different situations.
Now the legal subject is formed by a plurality of states, images and roles, and in its turn participates in the formation
of ambiguous and varied image of law. Therefore the connection between Nietzsche and human rights is undoubted:
Nietzsche’s epistemological perspectivism has significantly influenced and continues to influence human rights
understanding and standards.

Introduction female secondariness as related to male. However, on

closer examination it runs out that everything is not

One would think what connection could be between
Friedrich Wilhelm Nietzsche and human rights, in
particular, women rights? Many would say: none. It
is reasonably considered that for German philosopher
the idea of equal rights was equivalent to manifestation
of reactive aspirations of emancipated “last man”
and together with it required overcoming. According
to Nietzsche, human rights cause a kind of stagnation
at man's level and lead to decadence, while equal rights
for all, at that, is one of the most intolerable forms
of injustice and real rightlessness'. So it's vain to seek
his compassion on this matter.

Situation with woman rights is not much better.
Nietzsche turns out to be the embodiment of misogyny,
the reference example of male chauvinism. He has
made many sharp statements about superficiality,
bias, impermanence and affectivity of female nature,

! Ilaan C. Hesnarnicte 3a0ysaru: Hosuii morsia Hire Ha nuTanss

npo ictuny. Kuis : Bua-o Xynancekoro, 2009. C. 83, 113-115.
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so unambiguously, because he has quite self-critical
thoughts as for a male: “The intelligence of women is
manifested as perfect self-control, inspiration, and taking
of all advantage <...> Ideal woman is a supreme type
of human as contrasted to ideal man <...> If in female
the nature shows that what she coped with so far while
working on human character, then in male it shows what
it had to overcome to achieve this <...> Foolishness in
woman is something unfeminine” etc.

In fact, in his personal life F. Nietzsche liked
companionship of educated and well-mannered women,
who he treated absolutely politely, enjoyed their
intelligence and valued communication with?. Despite
his own skepticism as for women’s emancipation
(though himself, as a dean of the Faculty of Humanities
ofthe University of Basel,advocated admission of women
to studying), Nietzsche eagerly communicated with

2 Jhoruit T. Himwe. Camonepesepiuenns. Kuis :

C. 353-354, 869.

Temnopa, 2016.
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feminists, among who were prominent representatives
of the movement: Malwida von Meysenbug, Resa von
Schirnhofer, Clara Willdenow, Barbara Margaretha
“Meta” von Salis, Helen Zimmern, passionate Helene
von Druskowitz>. We cannot overlook brilliant
and contradictory Lou Andreas-Salomé, who Nietzsche
himself considered to be the perfect friend (a little
later — the “embodiment of absolute evil”, that is,
the best enemy), while contemporaries considered one
of the most exceptional women in European history*. It
is believed that exactly Lou Salome was the prototype
of Zarathustra (...originated from illusions of Lou
and inspired by her), and in any case — live embodiment
of Nietzsche philosophy?.

Although, during his life F. Nietzsche expressed
a lot of insulting considerations towards emancipated
women, it were women who ultimately proved to be
his most considerate and conscientious followers.
Quite a few early German radical feminists such as
Marianne Adelaide Hedwig Dohm, Lily Braun, Helene
Stocker, were Nietzscheans. They preferred to ignore
Nietzsche’s reproaches about women and women’s
education, instead using the power of his philosophy®.
However, the rise of feminist philosophy is related not
to the concept of the overman, which radical feminists
hoped to transform into the “superwoman’’, but to his
theory of perspectivism.

The purpose of the article is to reveal the influence
of Nietzsche’s epistemological perspectivism on
the modern theory of knowledge and legal understanding,
as well as the consequences of this influence in the field
of human rights.

Presenting main material

The epistemological perspectivism of Nietzsche,
on the one hand, is considered to be an obvious
and thoroughly researched aspect of his philosophy,
and on the other, raises many questions. As rightly noted
by Sybe Schaap, “Nietzsche’s perspectivism was much
talked about and misunderstandings are abundant here™.
According to Taras Lyuty, there is no “true” option
of Nietzsche. He is a philosopher-Proteus, who cannot
be reshaped under specific demands. He represents
an unconventional position, which leaves room for
thinking differently. It is a thinking that inevitably returns
to itself to ask how it is (precisely) possible. Moving
to itself, it re-energizes its apparatus of understanding
every time, including the means of language’. German

3 Ibid. C. 204, 343-350, 352-353.

4 Tapmam JI. Jly Canome — «IOCKOHANHUA ApYr» i «aOCOTIOTHE 370»
y xutTi Opinpixa Hinme. Hezanexcnuii kynomyponoziunuii yaconuc «Iy.
2000. Ne 17. I'enpepni cryaii. C. 75.

> Ibid. C. 77-78.

¢ Jlroruit T. Hiuure. Camonepesepuientst. Kuis : Temmopa, 2016. C. 903.
7 Ibid. C. 354.

8 Ilaan C. Hesparnicts 3a0yBaru: Hosuil nomisa Hiue Ha nutanss
npo ictuny. Kuis : Bua-Bo XKynancskoro, 2009. C. 21.
®  Jhoruit T. Himmwe. CamonepesepiieHns. Kuis :
C. 17.
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philosopher treated perspective as the main condition
for any life, while its denial considered to be the crime
against the truth and the most significant disadvantage
of positivism. Therefore, apparently, there is also no
“true” Nietzsche perspectivism: it appears then as
relativism, then as epistemological pluralism, then as
pragmatism or even agnosticism, while also giving to
positivism interpretations'. It is possible to speak of his
doctrine of perspectivism only by previously taking this
term in quotation marks and not forgetting that “one
and the same subject, one and the same phenomenon
changes meaning according to the power that
appropriates it; therefore, meaning is a complex concept:
there are always multiple meanings, constellations,
complexes of sequences and coexistences <...> there is
no event, phenomenon, word or thought which meaning
would not be plural”!!.

However, a few things about Nietzsche’s
perspectivism can be said for sure. He posits
the fundamental impossibility of universal cognition,
because perception in each case is determined by many
factors. From the subject, his “optics”, knowledge
and skills, intentions, location in time and space,
peculiarities of the object and situation <...> and ending
with the objective predisposition of the person to
the deceptions and fictions that simplify his life.
Cognition is realized as a view at the flat surface of being,
the true or visual depth of which is provided by possible
interpretations.

Because the world offers unlimited scope for
perspectives and provides for potentially endless
interpretations; therefore, there are no absolute truths;
there are no “identical”, no “isolated”, no “eternal”
facts, no “facts as such” — only more or less successful
interpretations are possible. Nietzsche assumes
the possibility of simultaneously assimilating different,
even conflicting perspectives. The more different points
of' view a human can accommodate, the more eyes he will
have to seek the truth — the more confident he will feel in
the path of cognition. A serious game with perspectives,
that a strong and wise person is capable of, eliminates
not only confusion but also lies and limitations: such
a game makes it possible to believe in epistemological
progress and self-overcoming as a transition from less
to more effective perspectives and their hierarchies
(although it does not guarantee holding the truth)'2.

Nietzsche also believes that women and men have
different perspective of worldview, and a few other
theses that are taken up by feminism — primarily
as part of criticism of objectivity as uninteresting
contemplation. Such a postulate requires the recognition
of incorporeal, neutral perspective, while Nietzsche

10 [laan C. He3pnarnicts 3a0yBaru: Hosuii morsia Hitiue Ha nuranus

npo ictuny. Kuis : Bun-o Xynancekoro, 2009. C. 13-22.

1 Jlenpo3 XK. Hiue i dinocodist. JIbBiB : Actponsbis, 2010. C. 11.

12 See also: Bouapos /I. Emicremororiuni «nepcrextuBmy @. Himme:
JIMCOHAHC, TAPMOHIS Ta iepapxis. Merononoriuni 3actoporu. /Ipasosa
noszuyia. 2017. Ne 1. C. 12-30.
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insisted on the inclusion in the cognitive act of affective
factors of knowledge that have traditionally been
ignored, including bodily experience!®. This idea later
developed by Maurice Merleau-Ponty, became one
of the cornerstones of feminist epistemology.

The fundamentals of Nietzsche’s perspectivism
in the context of feminist philosophy have become
the foundation for many conceptions and standpoint
theories, in particular. This approach is based on a critique
of perceptions of perfect knowledge and of the universal
subject. Proponents of standpoint theories (Patricia Hill
Collins, Nancy Hartsock, Hilary Rose, and Dorothy
Smith) emphasize the striking coincidence in definitions,
symbolism and associations associated with masculinity
and intelligence.  “Intelligence”  symbolically,
metaphorically arranged in such a way that its structure,
together with perfect masculinity, delineates the realm
of thinking inaccessible or accessible only with great
difficulty to people whose traits and properties do not
coincide with those which perfect white masculinity
has defined itself. Conceptually symbolic dichotomies
that give rise to such statements, among which
“mind — emotion”, “spirit — body”, “abstract — concrete”,
“objective — subjective” are typical examples, are also
in the same line with dichotomy “male — female”, both
descriptive and evaluative. And these dichotomies work
by identifying the traits of ideal, universally applicable
knowledge as a product of the effort of the mind
and separating it from the gaze, hearing, and trifles
that are associated with stereotypical femininity!'s.
Instead, feminists are proposing new “gynocentric
models of cognitive justification” that maximize
the use of feminine principles and ways of reasoning,
and contribute to the formation and establishment
of gynocentrism epistemology. Using object-relation
theory, psychoanalysis, and cognitivistics, one finds
out how “male” and “female” connoisseurs are
created and reproduced psychologically'>. Proponents
of standpoint theory, however, do not seek to unite
women around a single, unified or seemingly typical
“feminine” point of view, but rather seek others to
respect the important internal, emotional, intellectual,
and professional activities that women carry out
and which affirm them as knowledgeable and educated
individuals'®.

Close to standpoint theory viewpoint of Donna
Harrawey, whoarguesin favorof*knowledge conditioned
by circumstances”. For her, “seeing clearly” is not
simply a matter of having good vision; it is an activity
with an awareness of its peculiarities and requirements
to responsibility, depending on where this activity takes
place, what it relates to and by whom it is carried out!’.

13 Jhorui T. Hite. Camonepesepiuensst. Kuis : Temmnopa, 2016. C. 8.
4 Koyn JI. Emicremororis. Aumonoeis ¢eminicmuunoi pinocogii.
Kwuis : OcHosu, 2006. C. 217.

5 Ibid. C. 222.

1o Ibid. C. 223.

17 Ibid. C. 224-225.
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Subsequently, dissatisfied with attempts to
develop the theory of cognition, feminists turned to
interdisciplinary knowledge projects based on concrete
studies of its effectiveness in such areas as law,
discussion of morality, sociology, and public policy
development's. Along with the standpoint theories
develop feminist empiricism, different voices theory
and “female” postmodern projects.

Feminist-legal analysis formulated a critique of law
that was to be overcome as a phenomenon of patriarchy,
the main sphere of oppression of women by patriarchal
structures. To overcome these manifestations, different
approaches have sought to influence current laws to
identify and ultimately eliminate women's exclusions
and oppression practices. In particular, it was about
open discrimination practices. The effects of certain
laws or regulations on women have also been studied.
The analysis permeated all areas of law and focused
primarily on addressing the issue in three areas:
violence against women, reproductive rights and equal
opportunities, but it also contained positive demands for
women's support, as well as theoretical considerations
for “women’s rights”"°.

While these approaches focused on the position
of women in law, in new feminist theoretical and legal
approachesthetransitionto the analysis oftherelationship
between law and gender has shifted. It is no longer about
eliminating sexually explicit discriminating legal norms
that in the majority of Western legal systems no longer
exist as such. At present, the analytical focus of most
feminist theories is on gender and law as interrelated
structures, mutually constructed and defined. The
starting point of this analysis is the construction
of gender through law and the construction of law
through gender®.

Debate over equality and difference is closely
linked to understanding gender and gender difference.
Given the outrageous, embodied in the right forms
of discrimination, positions of equality that first sought
to achieve equality between men and women, both
from a legal and a public point of view, were embodied
first. The goal of comparing women and men social
and individual opportunities was realized through
the requirement of formal legal equality®'. Subsequently,
the emphasis shifted to a “perspective of difference”,
driven by the gender difference between women
and men, and the existence of a coherent female culture.
Here, gender difference is already conceived from
a feminine perspective, to separate it from oppression
and turn it into a feminine yardstick of the world*.

The newest grounds of feminist theory of law relate
to the reproduction (and therefore of social construction)

8 Ibid. C. 227.

1 Emyni C. ®eminictuyna teopis mpasa. O6pas, mino, nopsook.
TendepHi docriodcenns 6 mixcoucyuniinapromy cnekmpi. Kuis : Menysa,
2014. C. 182.

2 Ibid. C. 182-183.

21 Ibid. C. 183.

2 Ibid. C. 184.
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of the right of differences, relationships, and Nietzsche
favourite hierarchies (between genders) and, at the same
time, of the gender factor in constituting law. Common
to these different approaches is the conclusion that
construction of gender through law, as well as influencing
the structure of law through dominant judgments about
gender, often means attributing and reinforcing binary
gender order and reinforcing gender inequality. Another
common feature is the critique of essentialization
and generalization, which, together with the construct
of gender, mean ignoring and eliminating differences
(especially women’s)*.

Modern theory of differences emphasizes that women
are not given the same value within gender differences
in a legal system based on the masculine ideal of a legal
subject, and insists on the need of equivalent rather than
equal rights. The revaluation of women in the legal
field cannot be realized through equality rights, but only
through the establishment of equivalence rights: because
by equivalence one should understand equal value, which
is not ground on sameness, one may recognize and respect
differences as well as eliminate restrictions of existing
gender hierarchy. In the model of equivalent law, according
to its supporters, different lifestyles that would not reproduce
the stereotypes of femininity and heterosexuality as the norm
should be possible?*. The consequence, among other things,
was that at the 4th International Women’s Conference
(women’s meeting 1995), a proposal was made to introduce
the right to unlimited sexual self-determination®.

In addition, in order to adequately address
the differences in women's lives, women should be
thought of in an anti-essentialist way and not reduced
to their existing definitions. In this way, the reference
to women is associated with postmodern critique
of attempts to objectively describe the feminine nature,
which feminists believe only reinforces the structures
of persistent gender identity and the inherent
enslavement of them. Transformation of gender
relations, however, can take place through the creation
of'an imaginary “psychic and moral” space, which within
its frames must realize the freedom of self-design, self-
representation of man as a gendered being (according
to Drucilla Cornell), the law is a convenient means
of providing and protecting a designated imaginary
space that would help to eliminate patriarchal structures
and ensure freedom and equality of people. Human is
interpreted here not as stable, unchangeable abstract
substance, while as an opportunity, aspiration that can
never be satisfied once and for all. The resonance with
the corresponding Nietzsche position is quite obvious;
as a result one asserts the existence of endless forms
of gender-based being and the absence of any criteria
by which gender and sexuality are lived; instead, one

# TIbid. C. 188.

2 Ibid. C. 192.

% Okin C. KoHduikt MiXX OCHOBHHMH TpaBaMu. [IpaBa »iHOK Ta mpo-
OneMu pestiriiHuX 1 KyJAbTYpHHX BiIMIHHOCTEH. Dinocogis npas noounu.
Kuis : Hika-Ilentp, 2008. C. 234.

32

Nietzsche, perspectivism, feminism and human rights...

advocates the right to independently identify “female”
differences®.

From denying the maturity of the notion of woman,
inexplicable logic leads to the denial of the holistic
“I”’: feminism should no longer revolve solely around
“women as women”, but must address as a collective
theory all forms of oppression. In order to develop
a holistic perspective in this context, seems appropriate
the concept of “multiple consciousness” embracing
split, seemingly irrelevant and even contradictory “I"*?’.

According to Susan Moller Okin, by now, it is quite
clear that without a fundamental revision of the Human
Rights Concept, neither respect nor promotion and,
moreover, the protection of women’s rights, cannot
be achieved: “The question is mainly that the model
by which the available theory of human rights is
constructed, the selection and the hierarchy of rights
are masculine. If women’s experience were equally
taken into account, the theory, selection and weight
of rights would be very different”®. As Sarah Elsuni
points out, the decisive focus of feminist legal theory
is on the formation of specific positive-legal projects;
often the goal is not just to change the law, but also to
transform its underlying structures®.

Considering F. Nietzsche noted the positive traits
of women's intelligence (women’s intellect manifests
itself as perfect self-control, inspiration, use of all
advantages) and will (because in passion a woman is
a greater barbarian than a man, in the positive sense that
he gave to “barbarism” as the active affirmative power
of Nietzsche) is not in doubt as to the success of legal
reforms conceived by emancipated women, moreover,
direct discrimination norms of law against women, by
right remark by Elsuni, in most Western legal systems,
has not remained as such®.

Thus, having started with the struggle for equality,
feminism turned to the struggle for exclusivity;
from the idea of the consistency of women's
perspectives — to the ideal of “superwoman”. However,
women’s realization of the concept of the overman in
any perspective is clearly more acceptable than that
implemented by men in the Nietzsche's homeland in
the XX century...

Due to the ability of women to absorb different,
even contradictory perspectives, and the willingness
to defend them at any cost, in solidarity with others
on other grounds, the feminist movement has
significantly revitalized activity in the field of struggle
for the rights of socially vulnerable categories (racial,

2 Emyni C. ®eminictuuna Teopis mpasa. Obpas, mino, nopsoox.

TendepHi 0ocnioxcenns 6 mixcoucyunninapromy cnekmpi. Kuis : Menysa,
2014.C. 191.

27 Ibid. C. 195-196.

2 Okin C. Konuikr Mixk OCHOBHIMH TpaBaMu. [IpaBa »iHOK Ta Ipo-
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national and sexual minorities, etc.), thereby leading to
the recognition of legal perspectivism as a separate area
of legal thinking.

It is with the spread of feminism, critical race
theory and critical legal studies is linked the rise
and development of legal perspectivism by some western
scholars, including Pierre Schlag. The main features
inherent to legal perspectivism are the legitimation
(sometimes the requirement) of a plurality of visions
of the legal situation, the possibility of switching
grounds/changing contexts of its interpretations,
decentering and “instability” of the legal subject?!.

Conclusions

At present, a subject in law, previously thought
to be integer, autonomous, and stable in appearance,

3 Schlag P. The Aesthetics of American Law. 115 Harvard Law Review,
2002. P. 1052, 1082—-1086.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS

Nietzsche, perspectivism, feminism and human rights...

is steadily transformed into a decentered entity,
dependent on the play of perspectives, into a subject
without a permanent center in itself and for itself,
which is also not a center of the world around it.
Now the “subject” is formed by a plurality of states,
images and roles, and in its turn participates in
the formation of ambiguous and varied image of law.
It is no accident that the end of the 20th century was
marked by a renewed interest in the creative heritage
of German thinker in feminist and related circles®,
although it is difficult to say whether he would
approve such a trend. But in any case, we must admit
that the connection between Nietzsche and human
rights, in particular women, is undoubted: Nietzsche’s
epistemological perspectivism has significantly
influenced and continues to influence human rights
understanding and standards.

32 Jlroruit T. Hiume. Camonepesepiennst. Kuis :

C. 809.

Temmnopa, 2016.

33



Goncharenko Ganna Content and concept of management relationships in the security...

Content and concept of management relationships in the security sector system Ukraine

Goncharenko Ganna

Candidate of Juridical Sciences,

Associate Professor of the Special Department No 1 “Legal Principles of the State Security”
Institute of Legal Personnel Training for the Security Service of Ukraine

Yaroslav Mudryi National Law University, Ukraine

The article is devoted to the study of managerial relations in the security sector in the framework of administrative
regulation. It turned out that most managerial relations are governed by the rule of law. As a result, they acquire
features of legal (mainly administrative-legal) relations, in which subjective rights and legal obligations of parties
to management relations are personified by norms. It has been established that managerial relations in the security
sector should be understood as relations arising in the process of exercising managerial functions in the security
sector on the basis of general principles of management, as well as managerial relations arise in relations among
people, citizens, various social groups, organizations to ensure an appropriate level of security personality, society
and state.

It is suggested that the security sector is a system of authorized bodies of state power, local authorities and public
organizations, which in turn have their own systemic structure and structure and are subsystems of the overall
security sector system. Each system and subsystem has its own organizational structure. That is, the structure of this
system has its own elements — structural units (subsystems). The security sector also includes citizens and public
associations voluntarily participating in ensuring the national security of Ukraine. The security sector is a separate
type of social system. It is argued that the characteristics of the security sector as a management system should
include: 1) integrity; 2) dependency; 3) clear management; 4) interdependence of the system and interaction with
its elements; 5) hierarchy; 6) multiplicity; 7) conditionality of behavior taking into account the properties of its
structure.

It is determined that the elements of managerial relations in the security sector are the object of relations, subjects
(participants) of relations, the content of relations. The object of management relations in the security sector is
the final result of the activities of these bodies related to the development and implementation of the state national
security policy, management in the field of ensuring the security of individuals, society and the state. The content
of management relations of the security sector is constituted by the powers of the bodies included in this system
of bodies of the security sector, as well as activities to exercise their powers.

It is analysed that scientific works distinguish managerial relations are divided into (subordinate) and functional
(coordination), disciplinary and initiatives, as well as legal or non-legal. Some scholars distinguish between (official)
and “unofficial”, as well as the relations of “organization” and “disorganization”, centralism and independence, etc. It
is proposed that managerial relations in the security sector be divided into subordinate, coordination and reordination
relations.

Emphasis is placed on the fact that in the government relations of the security sector is a kind of public relations,
and the normal activity of society, security of the individual and the state is directly related to their effectiveness.
An effective system of governance in the security sector is not possible without improving the legal regulation
of management relations. Finding ways to optimize the relationships and interactions between security sector actors
will ensure that individuals, society and the state have the right level of security.
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PO3BUTKY. MixepkaBHI KOHQUIIKTH, TEPOPHCTUYHI
aKTH, 3arpo3a sIepHOl BIMHM, HaJ3BHYAiHI CHUTYyarlil
TEXHOTEHHOTO 1 MMPUPOIHOTO XapaKTepy MPOIOBKYIOTh
CTaHOBHTH BesuKy Hebesmeky i B XXI cromitri’. TIpo-
OJemMaTHKa yrpaBliHChKUX BIJIHOCHH Y CEKTOP1 OE3MeKH
B HAYKOBIH JIITEPATYPi € MAIOIOCIIPKEHOO, 1110 BKa3ye
Ha aKTyaJIbHICTh JJAHOTO JIOCIIiKEHHSI.

VY HayKoOBUX JDKepeliaX YIPaBIIHCHKI BiJIHOCHHH
JOCITIDKYBaIK Taki BYeHi, sk B.b. Aep’sios’, I'.B. Ata-
MaHuyK, O.®D. Annpiiiko, B.M. I'apamyk, 1O.I1. butsxk,
H.M. Marroxina, H.P. Hwkuauk, O.M. lleBuayx* Ta iH.
Ha oxpemi 0coOIMBOCTI YITPaBIiHCHKUX BIJIHOCHH 3BEP-
HYJIM CBOIO yBary Taki nociigaukw, sk: [LJI. [llynsra —
010 MOJTITHKO-YIIPABIIHCHKUX BIJTHOCHH SIK CKJIaJI0BOT
YaCTHHH CHUCTeMH jepxaBHoro ympasminus’, T. Crai-
HuueHko. 1 FO. JlicHeBcbka — Ha TyOIIYHO-YIIPaBIIiH-
CBbKi BITHOCHHHU B YKpaiHi B KOHTEKCTi BIIPOBaJKECHHS
€BpONCHCHKUX CTAHAAPTIB JAEMOKPATHIHOTO  BpS-
nysauus®, P.B. IroHiH — Ha ymnpaBiIiHCHKI BiJHOCHHHU
SIK CKJIQJIOBY YacTHHY TIpeJMeTa aaMiHICTPaTHBHOTO
npasa’; .M. Ilomina — Ha MpOOIEMH B3aEMO3B’SI3KY
VIPaBIIHCHKHUX Ta aAMIHICTPATUBHHUX BiIHOCHH® TOIIO.
OjHaK BU3HAYCHHIO 3MICTY 1 TIOHATTS YIPaBIIHCHKAX
BIJIHOCHH Ta KpUTEpiiB ix kiacupikarii came B ceKTopi
0e3MeKH HAayKOBIII He MPHUIIISUIN JOCTAaTHROT YBary.

Mera crarTi — aHali3 3MICTy yNpPaBIIiHCHKUAX Bij-
HOCHH y CEKTOpi 0Oe3MeKH Ta BU3HAUCHHS 1X CYTHOCTI,
0COONMBOCTEH Ta SIKICHUX O3HAK, KPUTEPIiB iX KJIacH-
(hikarii.

Buxnan ocHoBHOro Martepianiy

[IpaBoBa Kareropis «ympaBliHHSD» SBISE COOOIO
JUSUTBHICTh YIIOBHOBa)KEHHX OPraHiB Ta CIIPSIMOBaHa Ha
JOCSTHEHHS KOHKPETHHX 3aBIaHb 32 TOMOMOTOIO YIIpaB-
JIHCBKHX METOIIB, CIIOCO0IB Ta QYHKIIR’, Y TOMY YHCITi
1 cekTop Oe3MEeKH 3HAXOMUTHCS TTiJT IIOCTIHHUM BILTHBOM
TaKOTO 0COOJIMBOTO BHUJY BIIHOCHH, SIK YIPABIIIHCHKI.

3riHO 3 mosokeHHsAMH cT. 1 3akoHy Ykpainu «I1po
HaIllOHATBHY OE3IeKy» BH3HAUEHO MPAaBOBY KOHCTPYK-

2 TIumasos O.B. HamjonanbHa Oesrneka: CYTHICTb, O3HAKH, KOHIEIIis

Ta TeONONITUYHI YMHHUKN. Haykoei npayi. 2011. Bumyck 143. Tom 155.
URL: file://C:/Users/1722/Downloads/Npchdupol 2011 155 143 10.pdf
3 Asep’siHoB B. JlepxaBHe ynpaBIliHHS Ta BHKOHaBYA BIIaJa: 3MiCT
i chiBBIHOWEHHS. Bichux Odepowcaenoi cayocou YVpainu. 2004. Ne 1.
C. 13-16.

4 Ilesuayk O.M. I[IpaBoBe perymoBanus y cepi KOHTPOIIO 3a 06iromMm
HaproTHKiB. XapkiB : IIpaBo, 2017. 424 c.

> Ilynera LJI. IomiTHKO-ynpaBIiHCHKI BiTHOCHHHU SIK CKJIag0Ba CHC-
TEMH JISP)KaBHOTO YNpaBiiHH. /epoicasro-ynpasiincoki cmyoii. 2017,
Ne 1. URL: http:/nbuv.gov.ua/UJRN/deruprs 2017 1 3

¢ Cragunuenko T., JlicueBceka 0. YmockoHaneHHs MyOIigHO-YIIpaB-
JIIHCBKUX BiJJTHOCMH B YKpaiHi B KOHTEKCTi BIPOBA/KEHHs €Bporei-
CBKHX CTAHJAPTIB IEMOKPATUYHOTO BPSITYBaHHS. [Jepoicaghe ynpaguinis
ma micyeee camospsoyeanns. 2015. Bun. 3 (26). C. 72-81.

7 Trouin P.B. YrpaBniHCBKi BiJHOCHHU SIK CKJIaJJ0Ba IIPEIMETa aJIMiHi-
CTpATUBHOTO npasa. Jepcasa i npaso. 2010. Ne 48. C. 258-263.

8 Illomina I.M. YmpasmiHcbki Ta aJMiHICTpaTHBHI BiJHOCHHH: IIPO-
Onemu B3aeMO3B’s13Ky. Hayka i npasooxoponna. 2014. 2 (24) C. 16-20.
URL: http://naukaipravoohorona.com/journal/ukr/2014 _2/5.pdf

®  Tnmnuumms B.IL. TToHSTTS Ta OCHOBHI PHCH JEP)KABHOTO YIIPaB-
ninHs. FOpuouuna nayka i npakmuxa. 2011, Ne 2. C. 10.
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Iit0 «cekTop Oesmekn 1 oOopoHm». [lependadcHo,
0 HOTO JISUTBHICTH TepeOyBae M JEMOKPATHIHUM
IUBUIBHAM KOHTPOJIEM 1 BiAMOBiAHO 10 KoHcTHTyIIl
Ta 3aKOHIB YKpaiHU 32 (PyHKI[IOHATBHUM MTPU3HAYCHHSIM
CIpSIMOBaHA Ha 3aXHCT HAI[IOHAJIBHUX IHTEpeCiB YKpa-
iHu Bixm 3arpo3 (m. 16)'. Takox 10 cy0’€KTiB crcTeMU
cekTopy Oe3reKd i 00OpPOHU 3aKOHOJABEIlh BiJTHOCHTH
TPOMAJISTH Ta TPOMAJICHKI 00’ €IHaHHS, K1 JIOOPOBITLHO
OepyTh ydyacTh y 3a0e3IICUCHHI HAIlIOHATBHOI OE3NeKU
Vipaiau. O1xe, B 3akoHi Ykpainu «IIpo HarioHanbHY
0e31eKy» HeMa€e OKPEMOTO TIOHSTTS «CEKTOp OC3TECKH».
3acnyroBye Ha yBary mosuiisi BueHoro B.C. HopHoro,
KU 3a3HAYUB, 10 B IOPUIWYHIA JIiTeparypi TEPMiH
«CEKTOp Oe3IMeKm» CIIiJI PO3YMITH K CYKYITHICTh Jep-
JKaBHUX OpTraHiB Ta OpPTaHi3allii, sKi OKIUKaHI TapaH-
TyBaru Oe31eKy 0co0H, CyCIiIbCTBa Ta AepKaBu!!.
Bapto noromutuck i3 mymroro C.M. bparychk, 1mo
«KO’KHA Tally3b MpaBa Ma€ y CBOid OCHOBI crermiu-
HUM, SIKICHO OCOOJMBHI BHI CYCIIIBHHX BiIXHOCHH» ',
B.b. ABep’siHOB y Teopii JepKaBHOTO YIIPABIIiHHS pO3-
IJIsIa€ YIPaBIIHCHKI BIIHOCHHU SIK PI3HOBHUJI CYCITiIb-
HUX BimHocuH. OJIHaK, Ha JyMKy aBTOpa, BOHH HE
MOXYTh PO3IVISIIATHCS B OTHIN IUIONIHHI KJIacU(iKkaril
3 CeKOHOMIYHHMMH, TOJITHYHUMH, TyXOBHO-KYJIBTYp-
HUMH IIHHOCTAMH Ta iH. [lepepaxoBaHi BIJHOCHHU
BUJIUIAIOTBCS B 3aJISKHOCTI BiJI MEPEBaYKHOI HaJIEK-
HOCTI JIO Ti€l 4M 1HIIOI YiTKO BU3HA4YCHOI cepu cyc-
MUTBHOT JISUTBHOCTI (€KOHOMIKH, IOJIITHKH, KYJIBTYpH
TOIO), aje, Ha BIAMIHY BiJ HUX, JO YIPaBIIHCHKHX
BITHOCHH HE 3aCTOCOBYETHCS AHAIOTIYHHNA KpUTEpii
BiMEe)KyBaHHS. L[e OSCHIOEThCS TUM, 110 BOHU 00’ €K-
THBHO HEOOXIJIHI y BCiX cepax CyCHiJIbHOTO KHUTTS
i B IbOMY 3HAYEHHI MalOTh MDKBHIOBHH Xapakrtep'’.
VYnpaBiiHCEKI BilHOCHHH, Ha QyMKYy B.I. AdaHacbesa,
CIIJT PO3YMITH SIK «CKJIQJIHI BITHOCHHH JIFOJCH, PI3HUX
COIlIaJIbHUX KOJIGKTHBIB, 10 BUHHUKAIOTH Yy TIpoOIeci
3NIACHEHHS YNPaBIiHCHKUX (DYHKIIH HA OCHOBI 3arajb-
HUX TPUHIMINB yrpasiiamsa» ', [.B. Bpuraanp Bkasye,
0 B Teopii aJIMiHICTPAaTHBHOTO IIpaBa YIpPaBIIHCHKI
BITHOCHMHH BHW3HAUYAIOTHhCSI SIK CYCHUIBHI BiTHOCHHH,
SKI TIOB’sI3aHi 31 3MIHCHEHHAM (QYHKIIH yIpaBITiHHS
3 METOI peaji3amii Jep)KaBHOi TONITHKA B II€BHIN
ctepi. OTHAK HE BUKITIOYAETHCSI MOXKITUBICTh ICHYBaHHS
CYMDKHHX YIPaBIIHCHKUX BIAHOCHH, SIKi € MPEIMETOM
aJIMIHICTPaTHBHOTO TIpaBa Ta IHIIMX ramys3ed mpasa'’.

10 TIpo HauioHansHy Oe3neky : 3akoH Ykpainu Bix 21.06.2018 p.
Ne 2469-VIIL. Bioomocmi Bepxosnoi Paou (BBP). 2018. Ne 31. Cr. 241.
' Yopuuit B.C. OcoGnuBOCTI IEMOKPATHYHOIO LHMBIILHOIO KOHTP-
OJII0 HaJl BIMCHKOBOIO C(EPOI0 YKPATHCHKOrO CyCIHiJbCTBAa Ha Cydac-
HoMy etami. Social development & Security. 2018. Ne 3 (5). C. 9. URL:
http://paperssds.eu/index.php/JSPSDS/article/view/41/38

12 Bparycs C.H. IIpeamer u cuctema COBETCKOTO rPayK JAHCKOTO IpaBa
MoHnorpadus. Mocksa, 1963. C. 15.

3 AseppsinoB B.b. Cormanucruueckue yIpaBICHYCCKHEC OTHOIIE-
rust. ColMaNbHBIE M TOCYIAPCTBEHHO-TIPABOBBIE ACTIEKTHI YTPABIECHHS
B CCCP. Kues : HaykoBa nymka, 1978. C. 26.

4 Adanacses B.I. Hayunoe ynpasienue obuectBoM. (ONBIT CHCTEM-
HOro uccnenoBanus). Mocksa : [omutusznar, 1973. C. 164.

15 Bpuraaup 1.B. IIpaBoBigHocHHN B chepi €KOIOTIYHOTO yIpaBIiHHS
SK YacTHHA IIPEJMETY IPaBOBOTO PEryIIOBAHHS CKOJOIIYHOTO IIpaBa.
Dopym npasa. 2013. Ne 4. C. 34, URL: file:///C:/Users/1722/Downloads/
Fzw4dAO0SqFVb7oFwSjsitkqY Vir2L4Ed.pdf
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OTXe, ynpaBIiHCBKI BIIHOCHMHH B CEKTOpi OE3MeKH
CJIIJT pO3YMITH SK BIIIHOCHWHH, SIKI BUHHKAIOTH y TpPO-
meci 3IMCHEHHS YIPaBIiHCHKUX (YHKIINA y ceKTopi
0e3MeKH Ha OCHOBI 3arajlbHUX MPUHITUITB yIIPaBIiHHS.
VYpaBiaiHCHKI BIIHOCHHH BHHUKAIOTh Y BIIHOCHHAX
cepel oIS, TPOMAJISIH, PI3HUX COIIaIbHUX KOJICKTH-
BiB, OpraHi3aliii Mmoo 3a0e3MeYeHHs] HAJIC)KHOTO PiBHS
0e3mneKn 0co0u, CyCITiIbCTBA Ta JICPIKABH.

Cepell CyTTEBUX O3HAK YIPABIIHCHKHX BITHOCHH
y cektopi Oe3lekn HeoOXiTHO BHJIIMTH IXHIH BOJIBO-
Buii xapakrtep. A.K. CrampreBuu BBaXkae: BOJHOBUH
XapakTep IMPaBOBIJHOCHH O3HAYa€, IO IXHI CyO’€KTH
MPOSIBJISIFOTE Yy TIpoIleci 1X peanizallii BJIacHy 1HIWBI-
NyaJbHO-CYy0’€KTUBHY BOJIO — KOPHCTYBATHUCSI CBOIMHU
IpaBaMHM i BUKOHYBATH MeBHI 0008’ s13ku'S. EnemMenTamMu
YIPaBIIHCHKUX BIJIHOCHH CEKTOpY Oe3leku € 00’€KT
BIJIHOCHH, Cy0’€KTH (YYaCHUKH) BITHOCHH, 3MICT BiJTHO-
cuH. OO’ €KTOM YIPaBITIHCHKHX BIJTHOCHH IIIOJIO CEKTOPY
0E3MeKH € KIHIIEBUH Pe3yIIbTar JisUTbHOCTI IUX OPTaHiB,
OB’ SI3aHUK 3 PO3POOJICHHSM 1 BTUICHHSM JepKaBHOT
TTOJIITUKY HAI[IOHAJIBHOT O€3IeKH, YIPaBIiHHAM Y chepi
3a0e3reueHHs 0e3MeKH 0COOH, CYCITIIbCTBA 1 JICPIKABH.
3MICT yHpaBIiHCBKMX BITHOCHH CEKTOpPY Oe3IeKn
CKJIQJIAF0OTh MOBHOBAKCHHSI OPTaHiB, SKi BXOISTH B IO
CUCTEMY OpTraHiB/Cy0’€KTIB CEKTOpY OE3IeKH, a TaKoXK
JUSIIBHICTE MO0 3M1MCHEHHS IXHIX IOBHOBAKECHb.

B.I. AcdbanacreBa Bkasye, mo IiJIiCHA CUCTEMa — IIe
CYKYIHICTb 00’ €KTIB, B3a€EMO/Iisl IKMX 3YMOBIIFOE HasB-
HICTh HOBHX IHTETPAaTHMBHUX SKOCTEH, HE XapakTep-
HUX JUIS 9aCTHH, KOMIIOHEHTIB, IO ii yTBOPIOIOTH!.
Y ®inocohchkoMy EHITUKIONESIUIHOMY CIOBHHKY JIO
O3HAK CHCTEMH BIJHECCHO: 1) IUTICHICTh CHCTEMH;
2) 3aJeKHICTh KOXKHOTO EJIEMEHTY BijJ Horo Micls,
(GYHKINA 1 T. JI. BCEPEINHI CUCTEMH; 3) 3yMOBJICHICTb
MOBEJIIHKA CHUCTEMH HE CTUIBKH IOBEIIHKOI ii OKpe-
MHX €JIEMEHTIB, CKUIBKH BJIIACTUBOCTSAMHU ii CTPYKTYpH;
4) B3aeMO3aIIe)KHICTh CHCTEMH 1 B3a€EMOJIIT; 5) iepapxid-
HICTh — KOYKEH KOMITOHEHT CHCTEMH Y CBOIO Uepry MOxKe
PO3IISAATUCS SIK CHCTEMa, a JOCHIKyBaHa CHCTeMa
B JIAHOMY BUIAJIKy € OJIHHM 13 KOMIIOHEHTIB OLIBII
MIUPOKOT CHCTEMH; 6) MHOXHHHICTh OMTUCAHHS KOXHOT
CHCTEMH — Y 3B’513Ky 3 IIPUHIIUIIOBOIO CKIIAHICTIO KOXK-
HOT CHCTeMH ii aJIeKBaTHE MM3HAHHS MOTPEOy€ MOOYT0BH
0araTboX pi3HUX MOJIEJICH, KOYKHA 3 SKHX OIUCYE JIHIIE
nesauii acnekt cucremu'®. C.I1. [ToHOMapboB, KOCITiI-
JKYIOUH ~ OCOOJHMBOCTI  aJMiHICTPaTHBHO-TIPABOBOTO
3a0e3IeueHHs] ceKTopy Oe3leKkn Ta 0O0OpOHH, BBAXKAE,
0 CHCTEMY CIILJI PO3YMITH SIK IIIOCh ITiJIe, CTBOPEHE ISt
mijecrpsMoBaHoi MisibHOCTI. O3HAKH CUCTEMH CeK-
TOpy Oe3MeKH Ta OOOPOHHU XapaKTEPU3YIOThCS: ILTICHI-
CTIO 1 €JIHICTIO €IICMEHTIB, HAsIBHICTIO 3B’SI3KiB, CTPYK-
TYpOIO, BiTHOCHOI CaMOCTIHHICTIO, YITKO BHUPaKCHUM

' Cransresuy, A.K. Hekotopbie BOIPOCHI TEOPHH COLUATHCTHYESCKHX

npaBoBbIX oTHOMIEHUH. Cogemckoe cocyoapcmeo u npaso. 1957. Ne 2.
C.24.

17" Adanacses B.I. CucremHocts u o6uiecto. Mocksa : [lonutusaar,
1980. C. 25.

18 ®unocodckuii sHIMKIONEANYECKHUiT croBapsb / peakoi. : C.C. Ae-
puHIEB U ap. 2-e u3a. Mocksa : Cos. DHuuknonenus, 1989. C. 585.
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ynpaBitiHHIM. CHcTeMa CeKTopy Oe3MleKH Ta 00O0pOHU
€ COIIaJIbHOI0 CHCTEMOIO'’. 3 TaKOIO MO3HMIIIEID aBTOpa
MOTO/IKYEMOCh.

BpaxoByroun BUILNEBHKIAACHE, CIiJ 3pOOHTH
BHCHOBOK, 1[0 B IIUPOKOMY PO3YMiHHI CEKTOp Oe3IeKn
SIBJIsIE COOOI0 CHUCTEMY YITOBHOBa)KEHHX JIEPKABHUX
OprasiB, OpraHiB Jiep>KaBHOT BJIaJIM 1 MICIIEBOTO CaMo-
BPSJIyBaHHS Ta TPOMAJICBKHUX OpraHi3alliid, sKi y CBOIO
4Yepry MarTb CBOK CHCTEMHY MOOYI0BY Ta CTPYKTYPY
1 € TmiJicucTeMaMH 3aralilbHOT CHUCTEMH CEKTopy 0e3-
nekn. KoxkHa crcrema i mijicucreMa Mae CBOIO opra-
HizamiitHy mooyaoBy. ToOTO B CTPYKTYpi IIi€T CHCTEMHU
€ BJIACHI €IEeMEHTH — CTPYKTYpHI Miapo3miau (Imif-
cuctemu). Jlo cekropy Oe3MeKH TaKOoX BiTHECIH I'pO-
MaJIsTH Ta TPOMAJIChKi 00’ € HAHHS, sIKi JOOPOBUIEHO
OepyTh y4acTh y 3a0e3IeueHHI HallioHAIBHOI Oe3IeKu
VYkpainu.

€muHoi  KiTacudikaiii  yIpaBIiHCHKHX BiTHOCHH
y Teopii ympaBiiHHS He icHye. B.b ABep’sHOB BBa-
JKae, M0 OUTBIIICTh YIPABIIHCHKUX BIIHOCHH PETYITIO-
IOTHCSl HOPMaMH TIpaBa. Y pe3yibTaTi BOHH HaOyBarOTh
pUC TpaBoBUX (IIEPEBAXKHO aJMIHICTPATHBHO-IIPABO-
BHX) BIJIHOCHH, B SIKHX TEPCOHI(DIKYIOThCS 3aKpiruieH1
HOpMaMH CyO’€KTHBHI TIpaBa Ta FOPUINYHI 00OB’SI3KH
CTOPIH YNIpaBIHCHKHX BigHOCUH. IOpuanyHa dopma,
HE 3MIHIOIOYH SIKICHOI BU3HAYCHOCTI YIPAaBIIHCHKHUX
BITHOCHH, HAJa€ B3aEMHUM JIiIM iXHIX YYaCHHKIB
HEOOXiIHI OJIHOMAaHITHICTh Ta OpPTraHi30BaHICTb, 3a0e3-
TIeUy€e peabHICTh JOTPUMAaHHS OaKaHUX JIepPiKaBl Mex
Ta MOPSAAKY MOYJINBOI 1 HAaJI€XKHOT MOBEMiHKN .,

B.I. AdanackeB yka3ye Ha BiTHOCHHHU aJIMiHICTpa-
TUBHI (cyOopnuHariiHi) 1 QyHKIIOHAIBHI (KOOPIMHA-
IifH1), PO BiTHOCHHHW JUCHHUIUTIHAPHI ¥ 1HIIaTHBHI
tomo?!. FO.M. Kosmos Ta €.C. ®ponos 3a (opmoro
BUPQKCHHS BIIHOCWHM TIOMIISIOTH Ha TIpaBoBi abo
HETpaBoBi*? Ta BKa3ylOTh Ha KiacH(ikalliio, sika MmoKa-
3y€ 3B’SA30K YIPABIIHCHKUX BIJIHOCHH 31 3IHCHCHHSAM
VIPaBIIHCHKOTO BIUIMBY, 8 TaKOX BHJIUISFOTH BiJTHO-
CHHH, 1[0 BUHUKAIOTh «yCEPeIuHi AISUTHOCTI 3 yIpaB-
JHHS 1 BITHOCHHU «BCEPEIHI chepH YIpaBIiHHSI.
B.M. ToprieHeB po3pi3HsS€e CIEU(ivuHi CyCIIbHI
BITHOCHHH, III0 BHUHUKAIOTh «YCEPEAMHI ISIIBHOCTI
3 YIpaBIiHHSIY (CTPYKTypa anapary yIpaBIiHHS, HOTO
MTOBHOBQ)XCHHS TOII0), & TAKOXK BITHOCHWHH, IO BHHH-
KaloTh YCEpEeINHI cepu yIpaBIiHHA, TOOTO B IIpoIieci
3MidCHeHHS (YHKIIH YIpaBIiHHSA CTOCOBHO BiJIIO-
BigHKUX 00’€kTiB>. JlesKi aBTOpW BUALISIOTH OQimiiHi

19 TlonomapsoB C.II. AnmiHicTpaTHBHO-TIpaBOBE 3a0e3MEUCHHS CEK-

TOpy Ge3HeKu Ta 000POHH : AUC. Ha 3100. CT. JOKT. fopu. Hayk : 12.00.07.
Xapkis, 2018. 490 c¢. URL: https://dduvs.in.ua/wp-content/uploads/files/
Structure/science/rada/dissertations/25/1.pdf

20 AgepbsioB B.B. TloBbilieHHe KayecTBa NPAaBOBOW periiaMeHTallu
pacmpenencHust (yHKIHIl B ammapare rocyIapCTBEHHOTO YIPABICHMUSL.
Cogepuiencmeosanie anapama 2ocyoapcmeennoz2o ynpaeienus. Kou-
cmumyyuonnwiil acnekm. Kues : Haykoa nymka, 1982. C. 210.

2l Adanacoes B.I. Hayunoe ynpasnenue o6uiectBoM. (OMBIT cHCTEM-
HOTO HccienoBans). Mocksa : [Tonurtusaar, 1973. C. 165.

2 Koznos HO.M., ®ponos E.C. Hay4nas opraHusaiusi yrpabieHHs
u ipaBo. Mockaa : M31-Bo MockoBckoro yHusepcutera, 1986. C. 208.

3 Topuenes B.M. Crioco6bl 1 opraHu3aloHHbIe (OPMbI IPABOBOTO
PEryIMpOBaHUs B COLMAIMCTHYCCKOM obmiecTBe. Mocksa : IOpua. sur.,
1972. C. 14-15.
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Ta «Heo(DimiiHI», CyOOpIUHAIIiHI Ta KOOPIUHAIINHI,
a TaKO)K BITHOCHHH «OpTraHizamii» i «xe3oprauizariin*.
B.A. Jlepens y cucTemi OpraHiB BHKOHABYOi BJaJn
VYkpaiHu po3pi3Hse CyOOpIWHAIIMHI, KOOpPJIMHAIINHHI
Ta peopIuHaliiHI BigHOCUHHM. [li1 peopauHAIiHHIMU
BIIHOCHHAMHU PO3YMIEThCS 3/IHCHEHHS TIEBHOTO 3BO-
POTHOTO BIUIMBY KEPOBaHMM 00 €KTOM Ha KEpyHOUHii
Cy0’€KT, O € TpaBoM ab0 OOOB’SI3KOM KEPOBAHOTO
00’€KTa 3BEpHYTHUCS 3 TIPOIMO3HUIISAMHU TOIIO JI0 Kepy-
FOYOTO Cy0’€KTa, SIKHH y CBOIO Uepry IOBHUHEH OyTH
3000B’s13aHUIA BipearyBaTy Ha TaKWi BIUTUBY 2,

O.M. bannypka BWALISE YIPaBIiHCHKI BiTHOCHHU
[EHTPAJTI3My Ta CaMOCTIHHOCTI. BiJHOCHHHM caMOCTiii-
HOCTI Tiepen0adaroTh HAsBHICTh y CYO €KTIB yIpaB-
JIHCHKUX BIJIHOCHH TIpaB Ta OOOB’SI3KiB, SKi JarOTh
MOXJIMBICTh iM BH3HAUaTH 3MICT 1 CHPSMOBaHICTh
JUSUTBHOCT1 Y BIAMOBIAHOCTI 31 CBOIMH 1HTEpecamH, He
ITHOPYIOYH BOJHOUAC 1HTEPECIB 3aralibHUX. BigHOCHHI
[IEHTPAJI3MYy, K 3a3HAYa€ aBTOp, ICHYIOTh, HATIPUKJIA,
Mix KaGinerom MiHicTpiB YkpaiHu Ta KepiBHHUIITBOM
MIHICTEPCTB, M) MIHICTEpPCTBOM BHYTPIIIHIX CIIpaB
Ta JlemapraMeHTaMH 1 YIPaBIiHHIMHE, YIPABIIHHIMU
Ta iX CTPYKTypHUMH IiIPO3IUTaMH, BIIIIAMH, CITYXK-
O0amu, iXx opraHamu ympaBminHsS?. ToOTO (arTHIHO
ABTOpP BHJIUISE BITHOCHHHU CYOOpPJIWHAI, & BIJHOCHHH
CaMOCTIHHOCTI BIJHOCUTH J0 BIJIHOCHH KOOPHMHAIIII.
BpaxoByroun BWIIIeHaBEJCHI IMO3UINT PI3HUX YUYCHHX,
Yy CEKTOpi O€3NeKH IONUILHO BUIUTUTH BiIHOCHHU:
CyOOpIMHAIIIMHI, KOOPAWHAIIHI Ta peOpANHAIIIHI.

YpaBIiHCHKI BITHOCHHH O1bIII KOHKPETHO PO3IJIs-
HEMO B JJAHOMY JIOCJIIJDKSHHI Ha IMPUKJIA]I TAKOT ITiJICHC-
TEMH CEeKTOpy Oe3IeKH, SIK BIAHOCHHHU Mix [Ipe3naeH-
ToM Ykpaiau Ta Ciry:x0010 0e3rmeku YKpaiHu, a TaKokK
BIJIHOCHHH, 110 BUHHKAIOTH 0E3MOCEPENIHBO B CHCTEMI
Cnyx0u Oesrniekn Ykpainu. Tak, 0CHOBHE HaBaHTaXKEHHS
y ceKTopi Oe3IeKH 110,10 3a0e3NeUeHHS 0e3IeKH 0CO0H,
CyCIUIBbCTBA 1 AepykaBu npunanae Ha Ciry:x0y Oe3meKu
Vkpainu. Ciyx0a Oe3neku YkpaiHu — 1 Jep KaBHUAN
OpraH CHeiaibHOTO MPU3HAYSHHS 3 TPABOOXOPOHHUMU
(byHKIISIMH, KW 3a0e31euye gepkaBHy 0e3MeKy YKpa-
Tau (ct. 1)¥. A Bimnosigao 1o ct. 19 3akony Ykpainu
«IIpo Cnyx0Oy Oesneku Ykpainm» kaapu Ciyx0ou 6e3-
ekl YKpalHH CKIIJaroTh: 1) CIiBpOOITHUKH-BIHCHKO-
BOCITY>KOOBIII, 2) TMpaIiBHUKH, SIKi YKIAIH TPYIOBUH
norosip 31 Ciry:x0010 Oe3rekn Ykpaidu, a Takox 3) Bil-
CBKOBOCITY>KOOBIII CTPOKOBOI CITY)KOH.

3aranpHy cTpykTypy Ciry:xOm Oe3rneku YKpaiHu
cTaHoBUTh: L{enTpanbre ynpapiinas Ciyx0u Oe3meKu
VYkpainu; miInopsAKoBaHI HOMY perioHajibHI OpraHw;
OpraHu BICHKOBOI KOHTPPO3BiJIKW; HABYAJIbHI, HAYKOBI,

2 Xan C.M. YnpaBieH4YecKHe OTHOIICHHsS cOolManu3ma. Mocksa :

Meicnb, 1982. C. 68.

2 Jlepetp B. 3MicT yrpaBIiHCBKHUX BiTHOCHH Y CHCTEMi OpPraHiB BHKO-
HaByoi B1aau Ykpainu. FOpuouuna Vkpaina. 2005. Ne 11. C. 20.

% Bangypka O.M. Teopis 1 mpakTHKa yIpaBiiHHS OpraHamu
Buyrpimnix Cnpas. Xapki : BunaBuunrso HauionansHoro YHiBepcu-
tety Buyrpimmix Crpas, 2004. C. 39-40.

2 IIpo Cnyx0Oy Oesneku Ykpainu : 3akon Ykpainu Big 25.03.1992 p.
Ne 2229-XI11. Bioomocmi Bepxosnoi Paou Vkpainu. 1992. Ne 27. Cr. 382.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS

Content and concept of management relationships in the security...

HAyKOBO-JIOCTI/IHI Ta 1HIII 3aKJaJd, YCTAHOBH, OpTaHi-
3amii i mianpuemcrsa Ciyx6u 6esnexkn Yrpainu?,

LenTpanpre ynpariinasa Ciryx0u Oe3niekn Ykpainu
BIJINIOBIJIa€ 3a CTaH JIEPKABHOI OE3MEKH, KOOPIUHYE
1 KOHTPOJIFOE JIiSUIbHICT 1HIHMX opraHiB CiyxoOu 6e3-
neku Ykpainu. 1o 1oro ckiany BXoAATh anapat ['omoBu
CnyxOun Oesnekn YkpaiHu Ta (yHKIIIOHAJIBHI ITiJI-
PO3IUTH: KOHTPPO3BIJIKH, BIHCBKOBOI KOHTPPO3BIJIKH,
KOHTPPO3BIYBaJIBHOTO 3aXHCTy IHTEPECIB JIepiKaBU
y cdepi iHGOopMaIiitHOT Oe3NeKH, 3aXUCTy HaIllOHAb-
HOI JIEep’KaBHOCTI, OOpPOTHOM 3 KOPYIINE€ 1 opraHi-
30BaHOI0 3JIOYMHHOK JISUTBHICTIO, iH(OpMaIliitHo-a-
HATITHYHUNA, OIEPATUBHO-TEXHIYHUH, OIEPaTUBHOTO
JIOKYMEHTYBaHHS, CIITYUH, 3B’53Ky, TI0 poOOTI 3 0CO-
0OBHM  CKIIQJIOM, aJMiHICTPAaTHBHO-TOCIIOAPCHKHUH,
(diHaHCOBUH, BIHCHKOBO-MEIWYHHMIA Ta 1HINI 3T1IHO
3 OpraHi3amiiHo CTPYKTyporo Ciry:xOu Oe3reku Ykpa-
iHn. (cT. 11). 3 MeTOr eeKTUBHOTO BUKOHAHHS CBOIX
3aBnanb Ciyx00r0 Oesrekn YKpalHH CTBOPIOIOTHCS
il perioHanbHI opraHu: oOmacHi ympamimiHHA CiyxOu
Oe3neku YkpaiHu, iX MibKpailOHHI, pallOHHI Ta MiCBbKi
TAPO3ITH, PO3MIIICHHS 1 TEPUTOPiabHA KOMITETEHITIS
SIKMX MOXYTb HE 30iraTucs 3 aMiHICTpPAaTUBHO-TEPUTO-
piansaEM oitoM Ykpaiau (ct. 11)%.

KonTponb 3a nmispHicTIO Ciry:xOm Oe3nekn Ykpa-
iHM 3milicHIOeThCs [Ipe3umenToM VYkpaiHu Ta yIOB-
HOBQ)XCHUMH HUM JIepKaBHUMHU opraHamu (cT. 32).
Opranizaniitna crpykrypa Ciyx0u Oesrekn YkpaiHu
BHU3HadaeThes [Ipesunenrom Yipainu. Ciayx0a Oe3neku
VYKpaiHu peryisipHO B NOPANKY, BU3HaueHoMy lIpesn-
neHToM Ykpainu, iHpopmye [Ipesunenta Ykpainu, die-
HiB Pany HalioHambHOI Oe3rekn YKpaiHu i TI0CaJOBHX
0ci0, crierianbHO pu3HaYeHuX [IpesunenTom Yipainu,
3 OCHOBHHUX IHUTaHb CBOEI MISJIBHOCTI, MPO BHITAJIKN
MOPYIICHHS 3aKOHOAABCTBA, a TAKOX Ha iXHIO BUMOTY
nojae iHmI HeoOXigHi BimomocTi. Tomoa Coiyx0u
Oe3nekn Ykpainu mopiuno nonae I[pe3unmenty Ykpa-
THA TTMCBMOBHH 3BIT TPO JisuTbHICTH City>kOM Oe3rexn
VYkpainu.

BucnoBknu

Cektop Oe€3leKH € OKPeMHM BHWJIOM COIAJbHUX
CUCTEM. YTIPaBIIHCHKI BIIHOCHHH B CEKTOpI Oe3NeKu
CITIJT pO3YMITH SIK BITHOCHHHU, SIKi BHHUKAIOTh y TIPOIIeCl
3IACHEHHS YIIPABIIHCHKUX (DYHKIIIH Y ceKTopi Oe3ekn
Ha OCHOBI 3arajbHHUX NPUHIUINB YIpaBIiHHA. YTIpaB-
JHCHKI BITHOCHHU B CEKTOP1 O€3IeKH BUHUKAIOTh Y BiJI-
HOCHHAX cepell JIFOACH/TPOMaJIsiH, PI3HUX COIIaIbHUX
KOJICKTHBIB, OpraHi3aliil moj0 3a0e3NeUcHHs HaJeK-
HOTO PiBHSI O€3MIEKU 0COOH, CYCITUTLCTBA Ta JICPIKABH.

Cektop Oesnekd (B IIUPOKOMY PO3YMiHHI) — IIe
CUCTEMa YIIOBHOBAXXCHUX JICP)KABHUX OpPTraHiB, OpraHiB

2 Tlpo 3arampHy CcTpyKTypy 1 uncensHicts Ciyxbu Oesrexn

VYkpaiuu : 3akon Ykpainu Big 20.10.2005 p. Ne 3014-1V. Bioomocmi Bep-
x06Hoi Paou Yxpainu. 2006. Ne 4. Cr. 53.

2 TIpo Cuyx0y Gesnexkn Vkpainu : 3akon Ykpaiuu Big 25.03.1992 p.
Ne 2229-X1I. Bioomocmi Bepxosnoi Paou Vipainu. 1992. Ne 27. Cr. 382.
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Goncharenko Ganna

JICpKaBHOI BJIJIM 1 MICIIEBOTO CaMOBPSITyBaHHS Ta TPO-
MaJICBKMX OpraHi3aliil, Mo CKJIAJa€ThCs 3 BIACHHUX
CJIEMEHTIB — CTPYKTYPHHX MiApo3aiTiB (TiACHCTEM),
SIKI Yy B3a€MO3B’SI3Ky 3000B’s13aH1 3a0€3MCYUTH HAJICK-
HUH piBeHb OE3MEKU 0COOM, CYCITIBCTBA Ta JICPIKABH.
Jlo 03HaK cCHCTEMU YIPABIIHHS CEKTOPOM O€3IEeKH CITiJT
BitHECTH: 1) IUTICHICTD; 2) 3aJISKHICTh; 3) YITKO BUpa-
JKCHUW YTNPaBIIHCHKAN BIUIMB, 4) B3a€MO3aJISKHICTh
1 B3aEMOJIIIO EJIEMEHTIB CHUCTEMH; S5) i€papXidHICTh;
6) MHOXKUHHICTB; 7) 3yMOBJICHICTh TIOBEIHKH 3 ypaxy-
BAaHHSAM BJIACTUBOCTEM 11 CTPYKTYpPH.
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VYnpaBIiHCEKI BIIHOCUHH B CEKTOpI OC3IEKHU € pi3-
HOBHJIOM CYCIUJIBHUX BIJIHOCHH, 1 HOpMallbHa MisUTb-
HICTh CYyCITIJIbCTBA, Oe3leka 0coOu Ta JepKaBu 0e3Io-
CepeHbO TIOB’s13aHa 3 IXHBOK e()eKTUBHICTIO.

be3zanepeuno, edekTHBHA CHCTEMa YIPaBITiHHS
B CEKTOpi OE3MEeKH HEMOXIMBa 0e3 YIOCKOHAICHHS
MIPABOBOTO PETYJIIOBAHHS YIPABIIHCHKUX BiJIHOCHH.
[Momyk 1UISIXiB ONTHMI3aIlli B3a€EMO3B’SI3KiB 1 B3aEMO-
Tl MK Cy0’€KTaMu CeKTOpy Oe3reku OyayTh TapaHTy-
BaTH 3a0€3MEUCHHS HAJICKHOTO PiBHsI Oe3reku ocodw,
CYCITIJIBCTBA Ta JICPHKABH.
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The quality of the law as a determining component of the rule of law

Guyvan Petro
Candidate of Law Sciences, Honored Lawyer of Ukraine,
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The article examines the legal legality of law and enforcement as an integral element of the rule of law. It
is emphasized that the main requirements for a rule of law are its clarity, consistency, accessibility and future
orientation, which ensures the stability of legal regulation. The essence of such fundamental category as legal
certainty of the legal system is analyzed. It has been established that it is about ensuring the stability of legal
regulation, guaranteeing the certainty and continuity of legal relations, and therefore — establishing a regime of legal
security for the individual, society and the state.

The paper argues that the principle of legal certainty guarantees the proper quality of the law. The content
of the concept of legal definition “in accordance with the law” used by the European Court of Human Rights in
its human rights practice has been clarified. It has been established that the phrase “in accordance with the law”
under the requirements of the Convention for the Protection of Human Rights and Fundamental Freedoms should
provide that the measure under consideration has a specific basis in national law. But it also provides for a certain
quality of such law, requiring it to be accessible to the person concerned and also foreseeing the consequences
of its application to it and the law not to be contrary to the fundamental rule of law. Therefore, decisive importance
in the sense of guaranteeing the certainty of a rule of law is given not to its literal content, but to the qualitative
characteristics of legal provisions. This approach will ensure the introduction of fundamental values in the country,
such as humanism, democracy, freedom, justice, etc. It is in this sense that the concept of “legal law” is entitled to
exist. The analysis of doctrinal concepts on the morality of the legal system, its focus on providing ideas of freedom,
humanity and justice. The legal analysis of the position of scientists regarding the expediency and effectiveness
of the positivist approach in establishing the legal system is defined. The scientific thesis of a departure from
the domination of the positivist approach in law-making, for which law is equated with law, is supported. Suggestions

are made to ensure the necessary balance between positive and moral law.

Introduction

The legislation of the European Union, international
treaties to which Ukraine is a member, are guided by
fundamental principles when they are applied, which
concentratedly express the important essential features
and values inherent in the legal system, determine
the specific content and general conceptual orientation
of the legal regulation of public relations within
the framework of the European Union integration
association Union. These principles are diverse in
their origin (material sources), in the order of their
consolidation (formal sources), in terms of content
and in their functional significance, and are the principles
of law'. The main principle that has now become
the popular throughout the world is the rule of law.

In turn, the rule of law as a fundamental principle
is realized through the manifestation of its constituent
elements. Through them, its content is disclosed in
international legal documents, in particular in Resolution
No. 1594 of the Parliamentary Assembly of the Council
of Europe “The Rule of Law Principle” (2007), Decision
of the Helsinki Council of Ministers No. 7108 “Further
Strengthening the Rule of Law in the OSCE Area”,
Assistance Committee development of the Organization
for Economic Cooperation and Development “Equal
access to justice and the rule of law”, as well as in

' Kolesnichenko V.V. Principles of European Union Law: A General

Theoretical Study: abstract : diss. ... for the sciences. degree of Cand.
lawyer. Sciences : 12.00.01. Odessa, 2010. P. 16.
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the Report on the rule of law of the Venice Commission?.
One of the defining elements of the rule of law, which
largely personalizes its effectiveness and legal purpose,
is considered legal certainty. In science, in particular,
it is indicated that legal certainty as a component
of the rule of law implies that public authorities
should be limited in their actions by pre-established
and announced rules that make it possible to predict
with great accuracy the measures that will be applied
by authorities in another situation. With this in mind,
an individual can confidently plan their actions®. Legal
certainty as a fundamental intersectoral principle in
the form of an element of a more general idea — the rule
of law is the desired result of legal regulation, to which
the rule of law and civil society strive.

The essence of such a fundamental category as
the legal certainty of the legal system is to ensure
the stability of legal regulation, ensure confidence
and stability of legal relations, and therefore — establish
alegal security regime for a person, society and the state.
Under such circumstances, the harmonious development
and functioning of the rule of law and civil society, that
is, the main driving factors of the rule of law, is clearly
achieved. The certainty of the legal system is achieved
through the penetration of its values recognized by
the world, the embodiment of which in a democratic
society is the Constitution. They provide the

2 Kozyubra M.I. Rule of Law and Ukraine. IIpaso Vxpainu. 2012.
Ne 1-2. P. 32.
3 Hayek F.A. The Road to Slavery. Moscow, 2005. P. 90.
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end-to-end unity of the legal system, allow to “minimize”
the subjective influence of the relevant bodies
and officials on the process of creation and application
of certain insufficiently defined regulatory provisions*.

In Ukraine, the work of such scholars as S. Golovaty,
N. Kozyubra, R. Kuybida, S. Pogrebnyak, A. Priymak,
A. Tolochko and others is devoted to the study
of the certainty of the legal system and individual
manifestations of this legal category. These scientists
analyzedindetail the correlation of such basic phenomena
as the rule of law and legal certainty, provided a doctrinal
vision of their content and forms of manifestations. At
the same time, the issues of the relationship between
the certainty of a rule of law and its quality, and,
consequently, the influence of moral principles on
the legal certainty of the processes of lawmaking and law
enforcement, are still not well understood. This work is
aimed at clarifying the indicated aspects of the studied
problems.

Presenting main material

Being one of the main elements of the rule
of law principle enshrined in a number of international
agreements, legal certainty is called upon to form
the foundations of the modern constitutional system
of all states. It has been pointed out in the literature that
the rule of law as certainty is characterized by at least
three constituent principles that belong to the so-called
procedural natural law: “the law is directed toward
the future”; “The law is understandable”; “The law
is general”. They have the meaning that provides
a set of material norms that are internal in relation
to the law’. Other scholars elaborate on the above
classification of the legal certainty of the legal system,
but they necessarily note that the principle of legal
certainty implies the possibility of proper expectation
and clarification of the content of legal consequences
for the effective realization by a person of his rights.
At the same time, in the temporal dimension, in
addition to the direction of the law for the future, it is
indicated that it is necessary to apply it only after its
publication, and it also requires the legislator to predict
the normative policy in the social sphere, which means
the inadmissibility of making unexpected changes
to the law. Therefore, the principle of legal certainty
should ensure the achievement of stability of legal
norms, which should be understood as the absence
of frequent amendments to regulatory legal acts,
since otherwise public relations will not have time to
adapt to new regulatory conditions®. Based on these
postulates, the principle of legal certainty is usually

+  Kozyubra M.I. Rule of Law and Ukraine. /Ipaso Vxpainu. 2012.
Ne 1-2. P. 46.

°>  Holovaty S. Rule of law. Friend's book. From Doctrine to
the Principle. Kyiv, 2006. P. 759.

¢ Shevchuk S.V. Judicial lawmaking: world experience and prospects
in Ukraine. Kyiv, 2007. P. 322-323.
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considered as a set of requirements for the organization
and functioning of the legal system in order to ensure
a stable legal status of an individual by improving
the processes of lawmaking and law enforcement’.

The requirements of legal certainty quite often
occur in the adoption and reasoning of their decisions
by the European Court of Human Rights. Because this
principle is cross-sectoral in nature. The court uses this
approach as a basis for verdicts in violation of various
articles of the Convention. At the same time, important
attention is paid to the certainty of definitions, such as “in
accordance with the law”. For example, in the Kruslen
v. France case, the Court concludes that the phrase “by
law”, in the context of Article 8 § 2 of the Convention,
requires, first of all, that the event under consideration
should have certain grounds in national law; it also
provides for a certain quality of such a law, requiring
that it be available to a given person and it can also
foresee the consequences of its application to it. In other
words, so that the law does not contradict the rule of law.
Interpreting the content of the Convention, the ECHR
indicates that it is not limited only to a reference to
domestic law, but also speaks about the quality of the law,
which must comply with the rule of law. This provision
provides that in domestic law there must be restrictive
measures against arbitrary interference by the authorities
in the exercise by citizens of their rights. The wording
of'the laws should be sufficiently clear and understandable
to provide citizens with the necessary information
regarding the circumstances and conditions under which
public authority is empowered to secretly and potentially
dangerous intervene in the exercise by an individual of his
rights to respect for private life and correspondence®.

So, as we see, the decisive importance in the sense
of ensuring the certainty of a rule of law is provided not
to its literal content, but to the qualitative characteristics
of legal requirements. After all, the content of law can
be distorted in the process of lawmaking. Therefore,
the thesis of denying the idea of identifying law and law
is important. Since only the lawful in positive law is
lawful and lawful. Law is a specific form of expression
of law®. Therefore, the laws governing the mechanisms
of organization and functioning of state bodies that
establish legal instruments and mediate material
relations should be harmoniously combined with
other laws. This approach will ensure the introduction
of fundamental values in the state, such as humanism,
democracy, freedom, justice and the like. It is in this
sense that the concept of “legal law” has a right to exist'’.

7 Priymak A.M. The principle of legal certainty: concepts and individual
aspects. Scientific notes of Nat. University of Kyiv-Mohyla Academy,
2010. Volume 103. Law. P. 54.

8 ECHR decision of 24 April 1990 in the case of Kruslin v France,
application mno. 11801/85. URL: http://eurocourt.in.ua/Article.
asp?Aldx=432.Par.27,30

9 Kormich A.L. History of the doctrines on the state and law: textbook.
Manual. 3rd ed., Rework. and extra. Kyiv : Anepra, 2012. P. 135.

10 Nersesyants V.S. Legal and Law. From the history of legal doctrines.
Moscow, 1983. P. 342-343.
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Meanwhile, in practice and to a certain extent
in legal science, it is believed that when a decision
is illegal and not justified, it is unfair. Therefore, in
this way the identification of the content and quality
of a legal norm occurs. According to this concept,
the law’s fairness is determined by the appropriateness
and reasonableness of its wording, so if there are clearly
defined requirements for the content of the proper
conduct of the persons concerned, in general, this is
not about the unfairness of the law or other defects
of its quality. But only a contradictory or biased legal
act can be unjust. In fact, this is far from the case. As
pointed out in the scientific literature, bias and justice
are fundamentally incompatible concepts. The rule
of law can be applied in its exact meaning only until
it leads to results that degrade the sense of justice. In
general, a fair norm in this case can lead to the most
unfair consequences. An example is the case of abuse
of power by members of the judiciary, who, neglecting
anti-corruption legislation, make biased decisions,
guided by their own interests, and not by law!!.

The European Court of Human Rights is trying
to determine a certain boundary between the content
and quality of the law in its case-law decisions. For
example, in the case of “Alexander Volkov v. Ukraine,”
a violation of the principle of legal certainty was found
due to the lack of legislation in Ukraine on the statute
of limitations for holding a judge liable for violation
of the oath. This violation, the Court to a large extent
stipulated non-compliance with the requirements
of the quality of the law when checking the justification
of the interference with the rights guaranteed by
Article 8 of the Convention. In this case, with regard to
the requirements of the “quality of the law”, the ECHR
noted that in the context of disciplinary law there
should be a reasonable approach to assessing the clarity
of legislative acts, since the general statement of actus
reus of such offenses is a matter of objective necessity.
Otherwise, the legislative act will not comprehensively
cover issues and will require constant review
and amendment in order to meet new circumstances
arising in practice'?.

At the same time, analyzing the compliance
with the requirements of the “quality of the law” as
a manifestation of its certainty, the ECHR noted that
the existence of a specific and consistent practice
of interpreting the relevant provision of the law is
a factor that led to the conclusion that this provision was
predictable (Goodwin v. United Kingdom decision)'.
Although this conclusion was made in the context
of the common law system, the interpretation provided

" Kostyuk N. The principle of justice in law enforcement. Foreign
Trade: Economics, Finance, Law. 2016. Ne 6. P. 5.

12 ECtHR judgment of 9 January 2013 in the case of Oleksandr Volkov
v.Ukraine, app. no. 21722/11. URL: http://zakon3.rada.gov.ua/laws/
show/974 947 Par.178

3 ECtHR judgment of 20 May 1994 in Goodwin v. The United
Kingdom, Application No. 17488/90. URL: http://zakon2.rada.gov.ua/
laws/show/980 065.Par.33
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by the judiciary cannot be underestimated in the systems
of continental law, while ensuring the predictability
of legislative provisions. It is the authorities, including
the judiciary, that must consistently explain the exact
meaning of the general provisions of the law and dispel
any doubts regarding its interpretation (decision
in the case of Gozhelik and Others v. Poland)™.
Consequently, the Court has indicated that the necessary
procedural guarantees must necessarily be in place
to prevent the arbitrary application of the relevant
substantive legislation. In particular, the national
legislation of Ukraine did not provide for any time
limits for initiating and conducting proceedings against
a judge for “violation of the oath”. The absence of any
statute of limitations gave the disciplinary authorities
complete freedom of action and violated the principle
of legal certainty'.

The relationship of positive law and the quality of law
in foreign and national doctrinal studies has attracted
quite a lot of attention of scientists. So, Lon Fuller in
his work “Moral of Law” expressed serious doubts
about the expediency and effectiveness of the positivist
approach in establishing the certainty of the legal system.
Carrying out the analysis of two well-established types
of morality - “morality of aspirations” and “morality
of duty”, the author notes that only “morality of duty”
as a more universal type of morality can serve as
the basis for law. The scientist substantiated his findings
by the presence of significant problems in at least eight
directions (eight direct paths to trouble) when trying to
create and maintain a system of legal norms in a classic
positivistic form. Such an attempt may fail, firstly, when
it is not possible to create general action rules. Secondly,
a negative result may occur if the requirements for
the promulgation of laws are not necessarily observed
(promulgation of the rules, or providing access to
them for those who are required to comply with them).
Decision makers, especially administrative justice
bodies, often hold the view that although the rules they
apply in conflicts should be published, this requirement
does not apply to the norms and customs that govern
their internal procedures. However, every experienced
lawyer knows that in order to predict the outcome
of a lawsuit, it is often important to know not only
the official rules by which it is regulated, but also
the internal procedures through which these rules are
actually applied. Thirdly, the general problem is related
to the application of legislation in the opposite direction
in time. If you take a law with retroactive effect in itself,
abstracting from its possible function in a particular legal
system, then this is really something ugly. Law exists to
regulate human behavior through rules. Talking about

4 ECtHR judgment of 17 February 2004 in Gorzelik and Others v.
Poland, App. No. 44158/98. URL: http://www.menschenrechte.ac.at/
orig/04 1/Gorzelik PL.pdf..Par.65

5 ECtHR judgment of 9 January 2013 in the case of Oleksandr Volkov
v.Ukraine, app. no. 21722/11. URL: http://zakon3.rada.gov.ua/laws/
show/974 947 Par.178
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regulating or controlling behavior today with rules that
will be adopted tomorrow is sheer madness. To ask how
to evaluate some imaginary legal system consisting only
of laws with retroactive force is the same as asking what
level of atmospheric pressure is in a complete vacuum'®.

The fourth problem for creating a classical system
of law may be the clarity and comprehensibility of laws.
Neglect of this topic by positivist authors is understandable
enough. Recognizing that laws may have varying degrees
of clarity would entail yet another recognition: that laws
may have varying degrees of effectiveness, an obscure
piece of legislation is actually less a law than a clear one.
But that would mean agreeing with a statement that
contradicts the basic principles of positivism. Obviously,
confusing and inconsistent legislation can make law
unattainable for anyone, or at least unattainable without
unauthorized changes, which just weakens the rule of law.
Water from an infected source can sometimes be cleaned,
but only at the price that it will become slightly different
than it was. Staying at the top of the power system does
not exempt from the obligation to respect the requirements
of the internal morality of the law — on the contrary, this
strengthens its responsibility. Showy clarity can be more
dangerous than honest, frank uncertainty. Another obstacle
to the formulation of a certain positive law is the introduction
of conflicting rules. It is obvious enough that the legislator
must make a lot of efforts to avoid unintended contradictions
in the laws. Less obvious are the difficulties associated with
recognizing the existence of a contradiction or defining it
using theoretical terminology. It also complicates positive
lawmaking the adoption of regulations, the implementation
of which requires the impossible. The principle that the law
should not require the impossible from a citizen can be
brought to a certain quixotic extreme when it requires
the impossible from the legislator!”.

The seventh warning in the commented process is
the unreality of complying with the requirement that
the rule of law be unchanged for a long time. This
principle of the internal morality of law, which does
not allow changing laws too often, seems to be the least
suitable for giving it a form of constitutional restriction.
He, according to the author, opposes the principle of non-
retroactive use of acts. Therefore, both are the result
of what may be called legislative inconstancy. Finally,
the last problem is the need for officials to comply
with the declared rules. This correspondence can be
destroyed or weakened in a variety of ways: through
false interpretation, inaccessibility of laws, inability to
understand what is necessary to maintain the integrity
of the legal system, bribery, bias, indifference,
headlessness and craving for personal power. All
these obstacles of actual content for the adoption
of positive legislation lead to a discrepancy between
the rules — in the form in which they are proclaimed,
and their application. Failure to comply with any of these

16 Fuller L. The Morality of Law. Yale University Press, 1969 P. 51-52, 56.
17 Fuller L. The Morality of Law. Yale University Press, 1969. P. 65-66,
68, 72.
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eight areas, according to Fuller, not only gives “a bad
system of law”, it “gives something that cannot be called
a legal system at all”'®, because in practice the principle
of marginal utility plays an increasingly important role
in our decisions when we abandon the moral of duty
and ascend to high levels of moral aspiration'’.

Given the above, current trends in the development
oflegal systems in the civilized world are aimed at avoiding
the dominance of the positivist approach in lawmaking,
in which law is identified with the law. The direction
of the activity of the authorities in this sense is aimed
at taking into account the interests of a particular person
and real ensuring public aspirations. The concept of law
is no longer reduced to a set of legal norms expressing
the will of the state and provided by its compulsory
sanctions, but is determined through superpositive social
regulators — justice, moral standards, customs, traditions,
principles of law, which are categories of natural
law. If the law is inconsistent with the content of such
an understanding of law, it is recognized as unlawful,
illegitimate, and its effect is excluded. The mechanism
for preventing the operation of a non-legal law is based
on the rule of law. In the event of a conflict between
natural law and law, one must proceed from the priority
of the first. As a result of such transformations, another
dimension of law is formed, called legitimacy?.

The pursuit of legal certainty is the natural goal of any
legal system. But is it always and everywhere possible
to clearly regulate the social behavior of individuals?
As we have seen, exploring the subject of this work,
this can not be achieved always if only using the tools
of positivistic law-making. The most carefully indicated
problems were studied in the works of the German
scientist Gustav Radbruch. Positive law, which diverges
from justice (that is, with the substantial element
of the “idea of law”), is not a valid right, therefore,
according to Radbruch, obedience must be denied. If
laws deliberately deny the will to justice, for example,
unreasonably refuse to guarantee human rights, such
laws have no effect, people are not obliged to obey
them, and lawyers also need to find the courage to deny
their legal nature*'. Radbruch's interpretation of law
is reduced to the axiological construction of the neo-
Kantian type, according to which law can only be
understood on the basis of its a priori idea, which defines
its goals. In turn, the “idea of law” consists of three
basic values: justice, expediency and legal stability,
the study of which is the goal of the “philosophy of law”,
in contrast to the “theory of law”, which performs

8 Fuller L. The Morality of Law. Yale University Press, 1969.
P. 80-81, 90.

19 Fuller L. The Morality of Law. Yale University Press, 1969. P. 48.

20 Guralenko N.A. Judicial precedent in the system of sources of law:
philosophical and legal aspect : diss. ... Cand. lawyer. Sciences : 12.00.12.
Lviv, 2009. P. 51.

2 Radbruch G. Rechtsphilosophie. (Studienausgabe Herausgegeben von
Ralf Dreier und Stanley L. Paulson, C. F. Muller/Heidelberg) / Translated
from German Doct. legal sciences, prof. Yu.M. Yumashev. Moscow :
International Relations, 2004. P. 36.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS



Guyvan Petro

practical tasks on the interpretation and systematization
of existing law. According to the position of G. Radbruch,
the “Philosophy of Law” is characterized by an axiomatic
approach and relativism, which the scientist declared
a prerequisite for evaluating not only the “idea of law”,
but also all political and legal institutions.

Radbruch, analyzing the relationship between legal
law and moral law, introduced such definitions that
define the essence of the legal system as “lawful law”
and “law of law”. At the same time, he pointed out that it
is impossible to distinguish between cases of “legislative
wrong” and a law that acts contrary to its unfair content.
But, by the way, one can clearly distinguish the following
situation: when one does not even strive for justice,
when the equality, which forms its basis, is deliberately
denied in the legislative process, then the law is not
only an “unjust right”, but, moreover, it is illegal in by
its nature, for law, including positive one, cannot be
defined otherwise than as the order and totality of laws
designed in their essence to serve justice. Positivism,
with its factual belief in the principle of “law is law”
(Dura lex sed lex), makes lawyers defenseless against
criminal laws and dictated by arbitrariness. Moreover,
positivism is not able to independently substantiate
the validity of the law. Positivism proceeds from the fact
that the validity of the law is justified by its ability to
force to enforce it. But this force makes it possible
to justify, perhaps, a certain need to do something
according to the prescription, but not obligatoriness,
conscription. And even more so, of course, it cannot
justify the validity of the law; rather, a value that is
intrinsic to the law can serve this®.

However, understanding a certain idealism while
completely rejecting the idea of positive lawmaking,
the scientist notes that a positive law contains at least
one value — the existence of a law is always better
than its absence, since it at least creates legal certainty.
But such certainty is not the only and not determining
value that the law should realize. Along with legal
certainty, there are two other values: appropriateness
and fairness. In the hierarchy of these values, we must
put the appropriateness of law with regard to the common
good in last place. Law is not what is “good for the people”.
But the people are useful, in the end, that which is right,
creates certainty and strives for justice. The legal certainty
inherent in any existing law by virtue of its positivity
takes an intermediate position between expediency
and justice. It provides, on the one hand, the common good
(i.e. the state), and on the other, justice. The fact that the law
must be sure that it cannot be interpreted and applied
today and here like that, and tomorrow and elsewhere —

2 Smutok M.V. Application of Radbruch's formula in modern
jurisprudence. Journal of the University of Law of Kiev. 2013. Ne 3. P. 66.
3 Radbruch G. Gesetzliches Unrecht und Ubergesetzliches recht
(T. PaxOpyx 3akoHHE HEMpaBO Ta Haa3akoHHe mpaso). Translated by
V.S. Bigun from: Gesetzliches Unrecht und ibergesetzliches Recht.
Radbruch Gustav. Gesamtausgabe. Hrsg. von Arthur Kaufinann. Heidel-
berg : Miiller, Juristischer Verlag. Band 3. Rechtsphilosophie. 3 Bearb.
von Winfried Hassemer, 1990. P. 88-89.
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otherwise, is also a requirement of justice. The conflict
between certainty and justice, between the contentious
law in force and just, but not expressed in the form of law,
law, is, in fact, a conflict between imaginary and real
justice. This conflict was reflected in the Gospel, in
which, on the one hand, the position is expressed: “obey
the chief that has authority over you”, and on the other:
“obey God more than a man”.

How can this conflict be resolved? To answer
this question, the scientist developed the so-called
Radbruch formula, it is largely used by European
states in the process of national lawmaking
and is widely used by judicial institutions (in particular,
the Court of the European Union, the European Court
of Human Rights) in the application and interpretation
of the relevant rules of law. According to the main
provisions of this formula, a positive law guaranteed by
prescriptions and force takes precedence even when it
is unjust and impractical in content. The only exception
is situations, where the contradiction to the current
law on justice reaches such an unbearable scale that
the law as an “unfair right” must yield to justice**. Such
an approach will ensure the effectiveness of the legal
system, its focus on observance of universal principles
of justice, humanism, freedom. At the same time,
the stability of legal regulation will be maintained.

Conclusions

From the foregoing, we can draw certain conclusions.
Of course, legal certainty as an element of the rule of law
should not only ensure the clarity and clarity of legal
norms, invariable legal relations and the constancy
of the status of their participants, the stability of the rule
of law, the welfare of the state and society, but also
guarantee the proper quality of the law. The Ilatter
should be achieved due to the focus of the system
of law on social regulators — justice, moral standards,
customs, traditions. Consequently, the requirements
for the “quality of the law” are a manifestation
of the principle of legal certainty. In practice, legal
certainty according to these criteria without violating
the balance between legal and moral law can be achieved
by introducing the Radbruch formula in modern judicial
practice in Ukraine. But, the problem is that the general
awareness of the need to achieve the morality of the legal
system in our state is at an embryonic level. Therefore,
significant legislative work should be done to ensure
that this principle is enshrined normatively, as well as
to develop an appropriate generalized judicial practice.
In this regard, national courts of both constitutional
and general jurisdiction are of very great importance.

2 Radbruch G. Gesetzliches Unrecht und Ubergesetzliches recht
(T. PauOpyx 3akoHHE HENpaBO Ta Haa3akoHHe mpaBo). Translated by
V.S. Bigun from: Gesetzliches Unrecht und tibergesetzliches Recht.
Radbruch Gustav. Gesamtausgabe. Hrsg. von Arthur Kaufimann. Heidel-
berg : Miiller, Juristischer Verlag. Band 3. Rechtsphilosophie. 3 Bearb.
von Winfried Hassemer.,1990. P. 89.
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The article is dedicated to determining the essential attributes of a judicial discretion, as well as exploring
the boundaries of a judge’s discretion regarding the phase of sentencing. Proven that Montesquieu’s approach,
which is “a judge is only a mouth that repeats the language of law”, cannot be accepted in the modern world. The
author defines the judge’s discretion as the established by law authority of the judge (court) in the law enforcement
process to choose one of several variants of permitted conducts with the obligatory justification and incorporation
of the results of such choice in the procedural document. The basic approaches to determining the limits of judicial
discretion in sentencing under the criminal law of different states are examined. Established that criminal law
in Ukraine has in recent years developed in the direction of narrowing the boundaries of judicial discretion in
sentencing. Noted that the project of Criminal Code of Ukraine, which is currently being developed by the Legal
Reform Commission, embodies the concept of strict regulation of the sentencing actions by judge. Argued that
the too narrow limits of judicial discretion contradict to the principles of justice and individualization of punishment,
and do not allow to take fully into account the factual circumstances that characterize the perpetrator; the too wide
judicial discretion borders on judicial arbitrariness. The author believes that the purpose of eliminating or minimizing
judicial arbitrariness should not be achieved at the expense of too much restriction on judicial discretion. Such
a goal can be achieved by educating future judges in a spirit of respect for universally recognized principles of law,
by establishing open and democratic procedures for election of judges, by ensuring the irreversible responsibility
of judges who violate the law, and the like.

Mesxki cynaiBcbKOro po3cyny mi yac NpU3HAYeHHS MOKAPAHHA

Jasuoosuu Ipuna Izopisna
Kanouoam 1puoudHux Hayx,

ooyenm Kagheopu KpUMIHATLHO2O NPABA MA KPUMIHON02IT
Kuiscoroeo nayionanvrnozo ynigeepcumemy imeni Tapaca lllesuenka, Yrpaina

Beryn

[IpotsiroM ocTaHHIX pOKiB, Ha (DOHI 3POCTAHHS
TOTAJIBHOI HEJIOBIPH YKPaiHCBKOTO CYCHIIBCTBA M0
po0OTH cHCTEMH MPABOCYAS y IPABHUUNX KOJNAX 3aro-
CTpUJIaCh JTUCKYCis HABKOJIO BU3HAYCHHS MEX CYIIiB-
cpKoro poscyny. IIpu npomy B poOOTax BITUM3HSIHUX
KPUMIHAIIICTIB OKpEMi aCHeKTH CYIIIBCHKOTO PO3Cydy
PO3IISIAIOTECS.  TIEPEBAKHOI0 MIPOI0  SIK  CKJIQJHUK
JOCTIKEHb, TPHCBIYCHUX MUTAHHAM AudepeHIiia-
il KpUMiHANBbHOI BiANOBIJANBHOCTI Ta MPU3HAYCHHS
nokapanHs (quBs. podotu P. babannu, JI.B. barpis-11la-
xmaroBa, M.I. Baxanosa, O.I1. Topoxa, T.I. IBanioK,
A.C. Maxkapenko, I'P. Maprunummn, A.A. My3ukuy,
B.B. ITonrasens, €.10. Ionsucekoro, FO.A. ITonoma-
penka, A.P. Capuenka, T.B. Caxapyk, B.I. TroTrorina,
M.I. XaBpoHtoka Ta iH.) CrHemiaJdbHUX JJOCIHI)KEHb,
MPUCBSIUCHUX PO3YMIHHIO CYAMIBCBKOTO PpO3CyRy SIK
TaKOTO, BU3HAUCHHIO MOTO CyTTEBHX O3HAK, BiIMEXKY-
BaHHIO BijJ IHIIMX (EHOMEHIB, TAKUX AK CYyAJIBChKa
MIPaBOTBOPYICTbh, CYJ/IIBCbKE CBaBULIS TOIIO, B YKpaiHi
Hebararo; Bim3Haunmo npaini B.C. Kanuipa, M.I. Boii-
gyk, A. bonmtoka, [1.B. Kydtapesa, B.B. Ilonbmm-
koBa Ta iH. «CyAiBCBKHN PO3CYI», «CYIOBUN PO3CYD,
«CYIOBUH YINISI», «CyHOBa IMCKPELis», «CYANIBCHKE
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MEPEKOHAHH» — (DOPMYJIIOBAHHS, SIKI BHKOPHCTOBY-
IOTbCS YKPATHCPKUMH TpPAaBHUKAMHU U TTO3HAYCHHS
oqHOTO 1 TOro >k camoro sBumma. lllo BkmamaeTbcs
Y 3MICT OUX (POPMYITIOBAHbB?

MeTo10 cTATTi € BU3HAYCHHS CYTTEBUX O3HAK CY[I-
JBCHKOTO PO3CYIY 3arajioM, a TAKOXK JTOCIIIKSHHS MEK
CYIUTIBCBKOTO PO3CYIy IIONO €TaIly MPH3HAYCHHS [TOKa-
paHHSI.

Buxaan ocHOBHOro Marepiajy

BupatHuii ropucT, KONHIIHIA TojoBa BepxoBHOrO
Cyny I3paimo Aapon bapok Bu3Ha49ae CynmiBCHKUI
pO3Cyn K «MOXKIIHBICTB, HaJlaHy 0C00i, YIIOBHOBaXKe-
HIH BIIa/I010, BUOUPATH TIOMIX JIBOMa a0 OibIle allb-
TepHATHBAMH, KOJIM KOXKHA 3 AIBTEPHATHB 3aKOHHA»'.
Criuparodrch Ha Take po3yMiHHs, A. bapok poOuTh psi
BUCHOBKIB, CEpeJI SIKUX TaKi: po3cyd nepeadadac MOox-
JUBICTb BUOOPY 13 IEKUIBKOX 3aKOHHUX aJIbTepHATUB,
TOMY y BUIIQJKaX HAasSBHOCTI JIMIIEC OTHOTO 3aKOHHOTO
BapiaHTy cyanus 3000B’s3aHUII BUOpaTH IIeH BapiaHT,
1 cBoOOAM BUOOPY HEMae; PO Po3Cyl HE MOXKE HTuCH,
SIKIIO HAsIBHUHN BUOIp MiXK 3aKOHHUM 1 HE3aKOHHUM Bapi-

' Bapak A. Cyzaeiickoe ycmotpenue : mep. ¢ anri. Mocksa : Hopwma,

1999. C. 13.
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AHTOM, 33 TAKUX 00CTaBUH CYJIs 3000B’ I3aHUI BHOpATH
3aKOHHHH aKT; Cy/IIBCbKAN PO3CY/l HIKOJIM HE a0COFOT-
Hu#. Pociticeki HaykoBii O.1. Papor Ta 10.B. I'pauroBa
HA3MBAaIOTh TaKi 03HAKHU CYIJIIBCHKOTO po3cyny: 1) mpa-
BO3aCTOCOBYBauYy HAa€ThCS BIIHOCHA CBOOOIa BUOOPY
1] 9ac TPUHHSATTS PIlIeHHs, TTOB’I3aHOTO 13 3aCTOCY-
BaHHSM BIAMOBIAHOT HOPMH JI0 KOHKPETHOI JKUTTEBOT
cuTyairlii; 2) mpaBo BHOOpY MijJ 4ac MPUUHATTS MPaBO-
3aCTOCOBYBaueM PIIICHHS B MEXaxX, BU3HAUYCHUX 3aKO-
HOM; 3) BCI pIllICHHS, 3 SIKAX IIPAaBO3aCTOCOBYBAaY MOXKE
BHOpaTH Oy/Ib-sKe, B PIBHIM Mipi € 3aKOHHUMH 1 OOTPYH-
TOBaHWUMH; 4) O0OB’S3KOBE BpaxyBaHHS KOHKPETHHX
00CTaBUH BYMHEHOTO CYCHUIBHO HEOE3IEYHOTO JiSTHHS
M Yac 3MIHCHEHHS BHOOPY OIHOTO 3 MOMKJIMBHX
pimeHs. 3 ypaxyBaHHSM 3a3HAYEHOTO IIPONOHYETHCS
Take BU3HaUeHHs: «CyIIiBCHKUNA PO3CYH Y KpUMiHATb-
HOMY TIpaBi — II¢ TaKWH, M0 3IHCHIOETBCS B MPOIECY-
aNpHIN hopMi, crienniYHINA aCTIEKT MPaBO3aCcTOCOBUOT
JUSUTBHOCTI, SIKWH Mepeadavyae HaJlaHHs Cy[Iy Yy BUIAJ-
KaxX, BU3HAYCHUX KPHUMiHATHHO-IPABOBIMH HOPMaMH,
MTOBHOBa)KCHb BUOMPATH PIIIICHHS B MEKaX, BCTAHOBJIC-
HUX 3aKOHOM, BiJIIIOBIJTHO JIO0 BOJI 3aKOHOJABIIS, TPYH-
TYIOUMCHh Ha MPUHIMIAX MPaBa, KOHKPETHUX OOCTaBHH
BUMHEHHSI CIpaBH, a TaKOX 3acaj Mopaii»®. Buie
BiJI3HAYAJIOCh, IO CHEMIAbHUX JTOCIHIHKEHb, TTPHUCBS-
YeHHX (PEHOMEHY CY/JIIBCHKOTO pO3Cyly B YKpaiHi, He
tTak Oararo. OJHUM 13 MEPIINX CTaja KaHJIWIAaTChKa
muceptarist B.C. Kantipa «[Ipo6iemu cy1oBoro yrisiay
MIPH 3aCTOCYBaHHI 3aKOHOMABCTBa YKpainu» (1998).
Ha mymxy B.C. Kanmipa, cymiiBcbkuid poscym — Iie
JIO3BOJICHA KPHUMIHAJTBHUM Ta KPUMIHAIBHO-TIPOIIe-
CyaJlbHAM 3aKOHOM IHTEJICKTyallbHa JISUTBHICTH CYIIY,
3MICTOM SIKOT € TTPOBEICHHS OI[IHKH KpUMIHAIBbHO-TIPa-
BOBUX (i 1HIIMX) SIBUII Ta 3IIHCHEHHS BUOOPY OHOTO
(3 IEKIIBKOX JIOMyCTUMHUX MEKaMH BiJHOCHO-BHU3HAUeE-
HOT 3a 3MICTOM KPHUMIHAJIBHO-IIPABOBOT Ta KpUMiHAIb-
HO-TIPOIIECYaIbHOI HOPMH) BapiaHTy MpPaBO3aCTOCOB-
4Oro pimieHHs i 3a0e3nedeHHsT 3aKOHHOCTI.> ABTOp
HaTOJIOIITYE, III0 €MHOIO OCHOBOIO JJISI CTBOPSHHS 1HIH-
BiJlyaJIbHO-KOHKPETHUX TTPABHJI IIOBETIHKH € FOPUIMYIHI
HOPMH, SIKi YiTKO BH3HAYalOTh MEXI TBOPUOCTI MPaBo-
3acTOCOBYBada. Buxin 3a Mexi HOPMAaTHBHUX BHUMOT
MIPU3BOAMTE JIO IIMIHH TIpaBa CBABUIBHUM PO3CYIOM
paB03acTOCOBYBaya’,

VY 2009 p. B IHCcTHTYTI 3aKOHOmABCTBa BepxoBHOI
Panu Ykpainu [1.B. KydrapeBum Oyia 3axuineHa KaH-
IUIaTchKa aucepraris Ha TeMy: «CynmiBChKAN po3cyn
y Teopii nmpasay. Y il podori I[1.B. Kydhtupes Buznagyae
CYIUTIBCHKUH (CyOoBHIA) po3cy/l (IUCKPEIIiro) K BUXII-
HUW TIPUHIMIT 3IIACHEHHS TPaBOCYIIS, MO IOJISTAE
B rapaHTyBaHHI cy0’€KTOBI IPaBO3acTOCYBaHHS (Cy/i)
MIPaBOMOYHOCTEH 1010 0OpaHHs HAMOLIBIIT ONTHMAITb-

2 Papor AWM. I'pauesa 10.B. Cyueiickoe ycMOTpeHHE B YTOJOBHOM

npase. Mocksa : IIpocnekr, 2014. C. 98.

3 Kanuip B.C. IIpoGnemu cy0BOro yrisiy mpH 3aCTOCYBaHHI KPUMi-
HaJIBHOTO 3aKOHOJABCTBA YKpAiHU : aBTOped. IUC. ... KaHA. IOPUJ. HayK :
12.00.08. JIsBiB, 1998. C. 10.

4 Tam camo. C. 11.
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HOTO BapiaHTy BUPINICHHS MPaBOBOIO ITMTaHHS, Bill-
MIOBITHO 10O HOPMATHUBHO BH3HAUYCHHUX MEK, BHUXITHHX
3acaj Ta IiJieil paBa, KOHKPETHUX OOCTaBHH CIIPaBH’.
BusHadeHHS MOHATTS CYIIIBCBKOTO PO3CYAY € OTHUM
13 TIOJIOXKEHb, SIKI TMPENCTABISAIOTh HAyKOBY HOBH3HY
B JucepTamiiiHoMy jgociipkenHi A.C. Makapernko. Ha
IYMKY aBTOPKH, CYAIIBCHKIH PO3CYA Y KPEMIHATEHOMY
MpaBi — IIe MPABO3acTOCOBYA IHTEIIEKTYa IhbHO-BOIHOBA
JUSUTBHICTD CY/I, KA € TIepeI0auyeHO0 KpUMIHATBHUM
3aKOHOM MIpOKO CBOOOJIM BHOOpPY OJIHOTO 3 BapiaHTIB
pillieHHS 110 KpUMiHAIBHIHN cripaBi®. A. BOHIIOK BU3HA-
4a€e CY/UTIBCBKHI PO3CYIl CIITYOTO CY/IJI K MCHTAIBHY
¢dbopmy peaizarii porecyalbHUX ITOBHOBAYXKECHD Y KPH-
MIHAJIBHOMY IPOBAJKEHHI, [0 00MEKY€ETHCS BKa31BKOKO
MIPUITUCY TPOIECYaTBHOT HOPMH 3aKOHY 200 YMOBOFO 11
BIJICYTHOCTI, PE3yJIBTaTOM SIKOT € BAHECCHHS MTPaBOMIp-
HOTO, ONTHMAJBHO €()EKTUBHOTO pIIICHHS, B OCHOBY
SIKOTO TTOKJIAJICHO OOTPYHTOBAaHI IMIJCTaBU 3 ypaxyBaH-
HSIM OCHOBHHX 3acal KPHUMIHAaJIbHOTO CYIOYHHCTBA,
METH JOCYIOBOTO PO3CITiAyBaHHS Ta MOJOKEHb IIPO
3aXUCT OCHOBOITOJIOKHHX IIpaB, CBOOOI Ta IHTEpECiB
JIFOIMHU .

He Ba)Ko TTOMITHTH, IO Ti€I0 03HAKOIO, KA Xapak-
TepHa ISl BCIX HAaBEACHUX BHUINE BHU3HAYCHB CYITiB-
CBKOTO PO3CYAY, € Ta, O CyAs, TPUHMAIOUHN PIillICHHS
«Ha BIaCHHUU PO3Cym», Ma€ 00yMOBIICHY 3aKOHOM MOJK-
JUBICTh BUOUPATH OJTUH BapiaHT i3 JCKUIBKOX JIOITYCTH-
MHX. 3 TaKOIO XapaKTEePUCTUKOIO CYIIIBCEKOTO PO3CYY,
Oe33anepevno, Tpeba moroauTHch. CyMHIBHEM a00
MIPUHAHMHI CITIPHUM BUIAEThCS minxin A. bormroka, 3a
SIKOTO CYIIIBCBKUH PO3CY/ MOXIIUBHH y BUITAJKax Bif-
CYTHOCTI ITPaBoBOT HOpMU. Ha Harry JyMKy, 3alIOBHEHHS
TaK 3BaHOI IPABOBOI JIAKYHH PIICHHSIM CYJy € TPOSBOM
CYIOBOi TIPaBOTBOPYOCTI, a HE peaii3alli€ero MOBHOBa-
JKeHb y MeXax CyIoBOi Juckperii. Jlaroun BU3HaYCHHS
CYIUTIBCBKOTO PO3CYIy, BBOKAEMO 3a JIOIIBHE 3aKpi-
MIUTH 1 TaKy HOTO 03HAKY, SIK HEOOX1IHICTh 000B’SI3KO-
BOTO OOIPYHTYBaHHS CY/JICIO BJIIACHOTO BHOOpY (BMO-
THBOBAHICTh) y MPOIECYATEHOMY JOKYMEHTI. 3 OISy
Ha BKa3aHEe MH PO3TIILAAEMO CYITIBCBKUH pPO3CYZ SIK
BCTAHOBJICHE 3aKOHOM ITOBHOB&XEHHS cCymLui (cyay)
B IIPOIIEC] MTPABO3aCTOCYBaHHS BUOUPATH OJIMH BapiaHT
[IOBEIIHKY 13 JAEKUIBKOX I03BOJEHUX 3 000B’SI3KOBUM
OOTpYHTYBaHHSM 1 3aKpITUICHHSIM pPE3YJbTaTiB TaKOTro
BHOOPY B MPOIIeCyaIbHOMY JTOKYMEHTI.

BaxmmBUM acriekToM MpoOIeMHu CYIUTIBCBKOTO PO3-
Cymy B3araji W CYIUIIBCBKOTO PO3Cydy IiJ 4Yac TpH-
3HAUCHHs MOKapaHHS 30KpeMa € MHUTaHHS Mpo HOTo
Mexi. L{IJTKOM MITpUMyeMO BHINECHABEIEHY IMO3HIIIO
A. Bapoka mpo Te, o CyIUIIBChKHI po3cya He € abco-
JIOTHHUM, BiH MOXKe OyTH JIUIIIE BITHOCHUM.

5 Kydrupes I1.B. CyaaiBcbkuit po3cya y Teopii mpasa : [TC. ... KaH[I.

ropua. Hayk : 12.00.01. Kuis, 2009. C. 15.

¢ Maxkapenko A.C. CynaiBCbKuii pO3Cy IpH MPU3HAYCHHI OKAPAHHS
B YKkpaiHi : aBToped. Juc. ... KaHx. Iopui. Hayk : 12.00.08. Oneca, 2012.
C. 15.

7 BoHmiok A. AHall3 HAayKOBHX IIiJXOIIB 10 BH3HAYCHHS IOHSITTS
«cymoBuit  poscym». URL:  http://science.lpnu.ua/sites/default/files/
journal-paper/2018/jun/13070/422-426.pdf
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VY KpHMiHaJIBHOMY 3aKOHOJABCTBI PI3HUX JIEPIKaB
Hapasi MPOCIIIKOBYIOTHCS TPH OCHOBHI ITiJIXOH MO0
BHU3HAYCHHS MEX CYIIIBCBKOTO pPO3CYIy B IIHTaH-
HSX TIPU3HAUCHHs TIOKapaHHsA. B omHUX KpaiHax Mexi
TaKOTO PO3CYyIy € TOCUTH IupokuMu. Lle o3Havae, 1o,
oOuparodn Mipy MOKapaHHsS IiJICYIHOMY, CYIUISI Kepy-
€ThCS JIMIIE HAWOUTBIN 3arajJbHAMA BKa3iBKaMH 3aKOHY.
[TomiOHMIA Tinxia, 30KpemMa, XapaKTepHHH I KPHUMi-
HAJIFHOTO 3aKOHOJABCTBAa MYCYJAbMAHCHKHX KpaiH. [lis
IHIIMX KpaiH, HABIaKH, XapaKTepHUM € 3HauHe oOMe-
YKEHHS CYIIiIBCBKOTO PO3CYY B MUTAHHSIX MTPU3HAYCHHS
mokapanHsa. HaouHNM TpHKIaZoM MOXYTH CIyTyBaTh
CIIA, B sixux micis peopMyBaHHS CUCTEMH TPU3HA-
YeHHS TMOoKapaHHs (posmouanack 12 xoBTHA 1984 p.)
JIi€ JTOKYMEHT, BiloMull sik «®DemepaiibHi KepiBHHUIITBA
3 TpPHU3HAUCHHS MOKapaHHs». Y IOMY JOKYMEHTI
nepe0adyeHo MOJIT 3II0YHMHIB Ha CTYIICHI, a 0ci0, 1m0 X
BUMHIIH, — HA Tpynu. CTYIIHD 3II0YMHY BU3HAYAETHCS
3alIe)KHO BT 00’€KTYy TOCSATaHHA 1 (opMalli3oBaHOl
(Bu3HaueHOI B Oaiax) OINIHKM KBaJi(iKyrOUMX O3HAK.
OO0cTaBHHY, IO TIOM SIKIIYIOTh Ta OOTSXKYIOTh JIISTHHS,
a TaKOXX XapaKTePHU3YIOTh 0CO0Y 3JIOUMHIIA, TAKOXK ITiJI-
JIATarTh (opMalli3oBaHOMY BpaxyBaHHIO. Cymis BCTa-
HOBITIOE CTYIIIHb 3JIOUMHY 1 KaTETOPIt0 3JOYHHIIS, TTCIIs
YOro, BUKOPHUCTOBYFOUH CIICIialbHI TAaOJHIl, BU3HAYAE
MiHIMQJIBHUH 1 MAKCUMAaJIbHHMA CTPOK ITOKapaHHs y BHI
M030aBIICHHS BOJII B MicAIX. TakoXk ICHYIOTh TaOIUII
BIJIMOBIIHOCTI MK CTpPOKaMH IO30aBICHHS BOJI
Ta IHIIMM MoKapaHHamu®. J{ist GiIbIIoCTi KpaiH poma-
HO-TepMAaHCHKOT TIPABOBOI CiM’T MEXI1 CYITIBCHKOTO PO3-
Cydy LIOZO eTamy MPHU3HAUCHHS TOKAPAHHS, 3 OIHOTO
00Ky, HE € HAJATO MIUPOKHMH, SIK ¥ MYCYIbMaHCHKHX
KpaiHax, 3 1HIIOTO — He HACTIIbKU BY3bKi, sik y CIIA.
OOMeXEHHS CYJUIIBCBKOTO PO3CYIy ITijl Yac BU3HAUCHHS
MipH ITOKapaHHs B TAKHX KpaiHax, ik ABCTpis, [crmaHis,
ITamiss, ®paHIis TOMO, MOB’I3aHE SIK 3 KOHCTPYKIISIMH
CaHKIIiH, TaK 1 3 TUM, 10 Y KPUMiHAJIbHOMY 3aKOHOJaB-
CTBI BIJIMOBIIHUX JICP’KaB YCTAHOBJICHI CIICIiaIbHI TIpa-
BIJIa TIPU3HAYCHHS TTOKAPAHHS.

Jlyis BU3HAYEHHSI MEX CYIIIBCBKOTO po3cyny B YKpa-
{HI TIPOIIOHYEMO TIPOAHAII3yBaTH HOPMATHBHI TIOJIO-
JKCHHS BITYM3HSIHOTO KpHMiHAIBHOTO KOJEKCy (maii —
KK), sskumu BperyJb0BaHO pi3HI aclieKTH MPU3HAYCHHS
MTOKApaHHS K CHEeNU(IYHOTO eTaIry 3aCTOCYBaHHS KpH-
MIHAJILHO-TIPABOBUX HOPM. [IpaBOBi OpIEHTHPH IpH-
3HAUCHHS TIOKapaHHs TepeadadeHi B 0ararbox posziiax
3aranpHOi yacTuHH KK 1 mpakTudHO y BCIX CTAaTTIX
Oco6mmBoi wactuan KK, 30kpema Tux, siki nependoada-
FOTh O3HAKH CKJIaJiB 3JIOYMHIB TICBHUX BUJIB (pi3HO-
BHJIIB) Ta BCTAHOBIIIOIOTh TIOKApaHHS 3a iX BYMHCHHS.
HopmatuBHI OpieHTHpH IIOI0 TIPU3HAYCHHS ITOKApaHHS
CTaHOBIATH: 1) caHkmii crareid OcoOJIMBOT YaCTHHH
KK (B okpeMux BHIagKax — 3 ypaxyBaHHSIM MOKJIHBOI
VIABTPAaKTHBHOI Jii KPUMIHAJILHOTO 3aKOHY — CaHKIIi
CTaTell y «cTapiit» penakiii abo HaBiTh CaHKINI crareit

8 Sentencing Law and Policy: Cases, Statutes, and Guidelines (Aspen

Casebook) / Nora Demleitner et al. 2nd Edition. Wolters Kluwer Law &
Business in New York, 950 P.
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«CTaporoy» 3aKoHy); 2) MoJokeHHs po3ainy XI 3arais-
Hoi wactmHU KK (cT. c1. 65-72 KK); 3) momoxeHHs
Oimpimocti craredt posainy X 3aranpHoi yactrHM KK
(ct. ct. 51-64 KK, npu mpomy momoxennst ct. 51 KK
BHUKOPUCTOBYIOTBCS TT1]T 4ac 3iCTaBJICHHS CyBOPOCTI MTOKa-
paHb, a ctarti 52—64 KK BHU3HAYaIOTh OKpEMi pi3HOBUIN
TIOKapaHb, 1XHI «KapaJbHI» €JIeMEHTH Ta OCOOIUBOCTI
MIpU3HAYCHHS); 4) TONOXKEHHs OuIbmocTi crated XV
3aranmpHoi yactuan KK (ct. ct. 98—-103 KK, sixi BU3Haa-
I0Th crieni(iuHi 03HAKM OKPEMHUX BHWJIIB MOKAPaHb IS
HETOBHOJIITHIX Ta BCTAHOBIIOIOTH OCOOIMBOCTI iX IMpHU-
3HAUCHHS BIMOBIHINA KaTeropii 0ci0); 5) okpemi moio-
JKeHHS 1HIUX po3aiiiB 3aranbHol yactuan KK (Hampu-
knan, 4. 3 ct. 43 KK, 4. 4 ct. 49 KK Tomo).

OpHMM 13 BU3HAYAJIBHUX OPIEHTHUPIB MO0 MPHU3HA-
YEeHHS TOKapaHHs TPAAUIIIITHO BBAKAIOTHCS ITOTOKEHHS
cT. 65 KK «3aranbHi 3acajiv Ipu3HAUCHHS TOKapaHHS».
3a cBO€IO IOPUINIHOIO TIPUPOIOTO 3araibHi 3acCaIn HEO-
JTHOP1JTHI — OKpPEMi 3 HUX MalOTh BHIVIST TICBHHUX 3arajib-
HUX TPaBWI TPH3HAUYCHHS IIOKApaHHSI 3 MEPEBAKHO
(iKCOBaHUM HOPMATHBHHUM 3MicTOM (11. 1-2 4. 1 cT. 65),
Jiesiki c(hOpMyYITbOBaHI Y BUIVISI OI[IHOYHUX OPIEHTHPIB
(m. 3 4. ct. 65 KK, u. 2 ct. 65), a iH1111 MaroTh opMy TaKk
3BaHUX HOpM-3acTepeskeHs (4. 35 ct. 65 KK). 3a cBoim
KPUMIHAJILHO-TIPABOBUM 3MICTOM Ta CITIBBIJHOIICH-
HSIM 3 IHIIMMH HOPMATHBHHUMH TIPHITMCAMH 3araybHi
3aca iy BIAICPAIOTh POJIb YHIBEPCAIBHUX HOPMATHB-
HUX OPIEHTHUPIB, SKI MarOTh OyTH BH3HAYaJIbHUMH ITiJ]
Yac TpU3HAYCHHs IMOKapaHHs. Bci iHII HOpMaTWBHI
MPUTIICH MalOTh IPYHTYBATHCS Ha 3aralbHUX 3acajax,
a SKIIO B YOMYCh IM CYTIIEpEUUTH, TO JIUIIE 3 BiIIOBIJI-
HUMH 3aCTCPSKCHHAMH (Y IESKUX HAyKOBHX JDKEpeax
3arajbHi 3aCaJH PO3MVISIAIOTHCS K MPUHIUIH 1HCTH-
TYTy TpU3HAYCHHS TOKapaHHSI, XO4a caMme iCHyBaHHS
TIPUHITUIIIB CTOCOBHO OKPEMOTO 1HCTHUTYTY MOXe OyTH
MOCTAaBJICHE ITiJ] CyMHIB).

BupilreHHs: MUTaHHS PO MEX1 CYIIIBCHKOTO PO3-
CyIly Ha eTami NpU3HAYCHHS TIOKapaHHA, 3 ONIIAY
Ha 3arajbHHi 3MicT moyiokeHb cT. 65 KK Vkpainu,
JIO3BOJISIE 3pOOMTH JICKIIbKA TIOTIEPEHIX BHCHOBKIB!
mo-TiepIne, Ha BiIMIHY BT KBaJi(ikaIlii 3J09HHIB, sSKa
€ yocOOJIEeHHSM HOPMAaTHBHOTO THIY MPaBOBOTO PETy-
JFOBAaHHS, TPHU3HAUCHHS MOKAPAHHS € MPOSBOM 1HIH-
BiJlyaJIbHO-ITITHOPMATUBHOTO THUITYy IPABOBOTO peEry-
JOBaHHS, SKWUU Tiependadae NMPUHHATTS KOHKPETHOTO
PpIlIEeHHS BIAMOBITHAM Cy0’ €KTOM 3 MAKCUMAIILHUM ypa-
XyYBaHHSIM 1HJIWBITyaJbHUX OCOOJUBOCTEH KOHKPETHOI
cuTyarii Ta 0codw, sika B Hiii mepeOysae (1. 3 4. 1 cT. 65,
9. 2 ct. 65 KK); mo-apyre, cyaIiBCbKAN PO3CYT ITiJ] 9ac
MIPU3HAYCHHS TIOKAPAaHHS € He aOCOIIOTHUM, a BIJHOC-
HUM — OOMEKEHHM IPHHAHMHI 3arajbHUM TPaBUIOM
PO TIPU3HAYCHHS MOKApaHHS B MEXKaxX CaHKINI CTaTTi
Oco0MBOT YaCTHHU KPUMIHAIBHOTO 3aKOHY.

Mexi CymIiBCbKOTO PO3Cydy i Yac MpH3HAYCHHS
MOKapaHHsI 3BYKYIOThCS H 1HITMMH TTOJIOKEHHSIMA KPH-
MIHAJIBHOTO 3aKOHY, 30KpeMa: 0OMEKEHHSIM MOKIIUBO-
CTI TIPU3HAYEHHS OKPEMHUX BHUJIB MOKAPAHHS JCSIKUM
KaTeropisiM 3acy/pkeHux (cT. cT. 53—-64, 99-102 KK);
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OOMEKEHHSIM TIOKapaHHsS 0c00i, sika BYMHWIA 3J10-
YWH, BUKOHYIOUH CICI3aBHAHHS 3 TIOTEPEIKCHHS
9H  PO3KPHUTTS MiSUTBHOCTI 3JIOYMHHHX YTPYITyBaHb
(4. 3 ct. 43 KK); HEeMOXIUBICTIO NMPU3HAYCHHS TTOKa-
paHHs y BU1 IOBIYHOTO 1O030aBJICHHS BOJII y BHITaIKaX
CIUTMBY CTPOKIB JaBHOCTI MPUTATHEHHS JO KPUMIHAIb-
HOT BignoBigaibHOCTI (4. 4 cT. 49 KK); oOMexeHHsIM
KapaHOCTI He3akiHdeHoro 3younHy (ctT. 68 KK); 3By-
JKCHHSM MOYIJIMBOCTCH TPH3HAYCHHS OUIBII M’ SKOTO
TTOKapaHHs, HIK TepeadaueHo 3aKOHOM, 3a KOPYIIIiHHI
3JI0YMHH Ta 32 3JI0YMHH, 32 SIKi mependadeHe OCHOBHE
TOKapaHHs y BUII mTpady B po3Mipi MOHAJ TPU THCU1
HEOITOJIATKOBYBAaHUX MIHIMYMIB JOXOMIB TpPOMaJIsTH
(ct. 69 KK); oOMexeHHsIM TMOKapaHHsS 3a HasBHOCTI
00CTaBuH, 10 MOM’ IKIIYIOTh mokapanus (ct. 69! KK);
BCTAHOBJICHHSM MaKCHMAJIBbHOI MEXi IOKapaHHs, TIPH-
3HAYEHOTO 3a CYKYIHICTIO 3JIOYMHIB Ta CYKYITHICTIO
BHpOKiB (cT. ¢T.70, 71 KK). 3ayBaxximo Takox, 1o 3Ha-
YHa YaCTHHA TOJOXKEHbB, SIKI 3BYXKYIOTh MEXI CYyIiB-
CBKOTO PO3CYyay, 3’SBWJIACH Y KPUMIHAJIBHOMY 3aKOHI
MPOTATOM OCTaHHBOTO dacy. Hampukman, 3axoHom
VYipaiau Ne 270-VI Big 15.04 2008 p. ct. 68 KK 0yio
JIOTIOBHEHO YacTUHAMM 2 Ta 3, B AKMX BCTaHOBJIEHO
0OMEKEHHS KapaHOCTi TOTYBaHHSI IO 3JIOUHHY 1 3aMaxy
Ha 37mounH. LlyM ske 3akoHOM Kozmekc Oyino JOTTOBHEHO
CT. 69!, sxka mependadae 3MEHIIEHHsS IOKapaHHI 3a
HAsSBHOCTI TIOM’SIKIIIYIOUHUX OOCTaBHH. 3aKOHOM YKpa-
fHn Ne 1492-VIII Big 07.09.2016 p. ct. 68 KK 6yno
JOTIOBHEHO HOBOIO YAaCTHHOIO, SIKOI0 0OMEKEHO MOXKITH-
BiCTh NIPU3HAYCHHS TIOKAPAHHS y BHJII JOBIYHOTO I103-
0aBJICHHS BOJI 32 HE3aKIHUCHUH 3I0YMH. 3a3HAYCHUMHU
MTOJIOKECHHSAMHU CY/UTIBCBKHI PO3CYH OOMEXYEThCS Ha
KOPUCTh BUHHOTO; BOJIHOYAC KPUMIHAILHUI 3aKOH OyB
JOTIOBHEHHH TaKOXK TIOJIOKEHHSIMH, K1 3BYXKYIOTH MEXKI
CYIUTIBCHKOT JMCKpEIIii He Ha KOPUCTh 0COOH, sIKa 3acy-
JOKYETBCS: HAIPHUKIIAI, YHACIIIOK BHECCHHS 3MIiH JIO
9. 1 ct. 69 KK 3axonom Ne 1698-VII Bix 14.10.2014 p.,
OyJa CyTTEBO OOMEKEHa MOXIIMBICTH ITOM SKITyBaTH
MTOKapaHHs 3a KOPYIMIIHHI 3JI0YMHA. 3 OISy Ha Iie
MOYKHa 3pOOUTH BUCHOBOK, IO 3BYXKCHHS MEX CY/JIIB-
CBKOTO PO3CY/ly BHACIIIIOK BHECCHHS 3MiH Ta JIOTIOBHCHb
JI0 KPUMIHAIILHOTO 3aKOHY € 3arajJbHOI0 TEHJCHIIIETO,
a He TYMaHi3alli€ro KpUMIHAIBHOI BiJIIOBIJATBHOCTI.
BapTto Big3HauuTH, W0 TIepeBakHA OUIBIIICTD
BITYM3HSHUX HAYKOBIIIB, SIKI OCTAHHIM 4acoM JOCHiJ-
KYIOTh TIHTAaHHS TNPH3HAYCHHS ITTOKapaHHS, MiATPH-
MYIOTh 1JICF0 BCTQHOBJICHHS Ha HOPMAaTHBHOMY piBHI
JOAATKOBHUX (hOpMalli3oBaHUX TIPABHJ TPHU3HAYCHHS
MoKapaHHs. BHUCIIOBIIEH], 30KpeMa, TakKi MPOTO3HI:
BH3HAYHUTH Ha HOPMATHBHOMY PiBHI KpHTEpil CTYIICHIO
TSHKKOCT1 BUMHEHOTO 3JI0YMHY, OCOOM BUHHOTO, 0COOU
moreprinoro — A.C. Makapenko’; mepeadadnTa Crei-
aJBbHI MpaBWJIa NPU3HAUYCHHS TIOKApPaHHS 332 HasBHOCTI
MTOM’SIKITYIOUHX Ta OOTSKYIOUMX OOCTaBUH, Y TOMY
YHCIT 13 BCTAHOBJICHHSM IS CY/III 000B’ 13Ky 3MEHIITY-

®  Makapenko A.C. CymuiBCbKuii po3cy/l IpH IPU3HAYCHH] TOKapaHHS

B YKpaiHi : aBroped. auc. ... kauz. opua. Hayk : 12.00.08. Oneca, 2012.
C. 15-16.
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BaTH a0o0 30iumbnryBarn nokapanHs (A.C. MakapeHko,
T.B. Caxapyk, T.I. IBantok!®); BCTaHOBHTH CIeIiabHI
npaBuiIa MPU3HAYCHHS MOKAPaHHS 32 HEHABMHCHI 3J10-
YMHHM, BYMHEHI BIIEPIIE YMHCHI 3JIOYMHU HEBEIHKOI
Ta CEPEHBOT TAKKOCTI, & TAKOXK Y pa3i BAMHEHHS PEIIH-
JIBY TSKKOTO 200 0COOJIMBO TSDKKOTO HACHIBHHUIIBKOTO
3JI04MHY a00 3JI0YHHY, TOB’S3aHOTO 3 OPTraHi30BaHOIO
3JIOYUHHOIO JSUTBHICTIO Y cdepi HEe3aKOHHOTO 00iry
HapKOTUYHHUX PEUOBHMH UM HE3aKOHHOT TOPTiBIII 30pOEr0
(€.0. TlonsHchkuit''); 30UTBIIMTH  pErTAMEHTALIII0
npaBuj TPHU3HAYCHHS MMOKapaHHS 3a HAsBHOCTI MHO-
skuHHOCTI 310unHiB ([LP. Maprunummn'?); 3akpinuru
npaBuiIa MPU3HAYEHHS TOKAPaHHSI 0OMEKEHO OCYJIHHM
(B.B. ITonraBens'®); 0OMEKUTH TOKapaHHS 3 ypaxyBaH-
M mo3umii moteprmizgoro (A.C. Makapenko'*) Toro.
Jo TOro 3K OKpeMi MPaBHHUKHU IPOHOHYIOTh 3a03UYUTH
nmoceim CHIA y THMTaHHSX TPABOBOTO PETYIIOBAHHS
CYIUTIBCHKOI JISUTBHOCTI 3 TPU3HAYCHHS TOKapaHHS.
Hanpuknan, P. babaniu BBakae 3a JOMITbHE CTBOPUTH
npu BepxoHomy Cymi Kowmicito 3 muTaHp TpU3HAa-
YeHHsI TTOKapaHHsI, N0 BKJIFOYaTUMe (paxiBIliB y rary3i
MpaBa, MPEJCTABHUKIB PI3HUX IOPHIUYHUX MpodeciH,
10 3aBJaHb KOl BXOIUTUME aHAIITUYHE 3a0e3leyeHHs
NPaKkTHKY TPU3HAYEHHs MOKapaHb’. 3 ypaxyBaH-
HSIM 3a3HAYE€HOr0 MO)KHA TOBOPUTHU PO TE, IO Cepes
BITYM3HSIHHMX HAYKOBIIIB HAasBHA JOCTaTHSA KiJIbKICTh
MPUXUILHUKIB MaKCUMaJIbHOTO OOMEXEHHS CYJIIiB-
CHKOTO PO3CY/y B MHUTAHHSX MPHU3HAYCHHS TOKAPAHHSI.
Ha monarok, y npoexti KK, sikuii Hapasi po3po0iseTsest
Komiciero 3 nmuTaHb MpaBoBOi peOpMH, CTBOPEHOT Ha
migcraBi ykasy [Ipesunenra Ykpainu Ne 584/2019, Bri-
JHOETHCS KOHIIETIIIISI )KOPCTKOTO PETYIIOBAHHS T Cymi
3 NPU3HAYCHHSI TOKApaHHSI.

Ha narry qymKy, JOIUTBHICTH MAKCHMAaJIBHOTO O0Me-
JKEHHSI CY/JTIBCHKOTO PO3CYIy B3araji Ta CyIJIiBCHKOTO
PO3CyAy Mijl 9ac MpU3HA4YEHHs IIOKapaHHs 30KpeMa Mae
OyTH TIpUHAMMHI IiJiZlaHa CyMHIBY. besnepe4yHo moro-
JOKYIOUHCH 13 HEOOX1THICTIO MprOpaTu abo xo4a O MiHi-
MI3yBaTH CY[UIIBCBKE CBaBIJUISA, BBA)KAEMO, IO TaKOl
METH MOXKHA JIOCSTHYTH IHIITHMH METOJAaMH — BUXOBaH-

10" Makapenko A.C. CynaiBebKuii po3cy/ npy NPpU3HAYEHH] TOKapaHHs

B YKkpaiHi : aBToped. Juc. ... KaHx. Iopui. Hayk : 12.00.08. Ogneca, 2012.
C. 16 ; Caxapyk T.B. 3aranpHi 3acaay npu3HauYCHHS MOKapaHHs 3a KPUMi-
HaJBGHHUM IIPaBOM YKpaiHU Ta 3apyOiKHUX KpaiH: HOPIBHSUIBHUM aHAI3 :
aBroped. auc. ... Kaua. opua. Hayk : 12.00.08. Kuis, 2006. C. 16. ; Iea-
urok T.I. OGcTaBuHY, SIKi OM’SKIIYIOTH ITOKAapaHH, 32 KPHMiHAJIBHAM
NpaBoM YKpaiHH : Auc. ... Kaua. opu. Hayk : 12.00.08. JIbBis, 2006. C. 5.
" Tlonsucekuii €.10. [Ipu3HadeHHs MoKapaHHs 38 KpUMIHAIBHIM T1pa-
BoM CIIIA : aBroped. auc. ... kana. ropuj. Hayk : 12.00.08. Ozneca, 2007.
C.12.

12 Maprunumms ['P. [Ipu3HaueHHs! MOKapaHHs 3a CYKYIHICTIO BUPO-
KiB: KPUMIHAJIBHO-TIPABOBE JIOCIIKEHHS : aBTOped. JUC. ... KaH[l. FOPHUJIL.
Hayk : 12.00.08. JIsBiB, 2013. C. 15-16.

3 Tlonraseup B.B. 3aranbhi 3acagy npu3Ha4eHHs MOKApaHHS 3a KPH-
MiHaJIbHUM TIpaBoM YKpainu : monorpadis. Jlyrancek : PBBJIABC,
2005. C. 237.

14 Maxapenko A.C. CynaiBcbKuii po3cy/ npy NpU3HAYEHH] TOKapaHHs
B YKkpaiHi : aBToped. Juc. ... KaHx. Iopui. Hayk : 12.00.08. Oneca, 2012.
C. 16.

5 babawmm PIII. Ilpu3HadeHHs mokapaHHs B YKpaiHi: TeopeTHd-
HO-TIPUKJIaJHI 3acaau : MoHorpadis. Yepwiris: ecHa Ilonirpad, 2019.
C. 375-389.
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HsSM MaiOyTHIX CyIJIiB y JIycCi ITOBard Jo 3arajibHOBH-
3HAHUX NPUHINIIB MpaBa, BCTAHOBICHHSIM BiTKPUTHX
1 IEMOKpaTHIHHX TIPOIeyp BiIOOPY B cy/i, 3abe3re-
YEHHSM HEBIJIBOPOTHOI BIMOBIJAILHOCTI CY/IIB, SIKi
MOPYIIYIOTh 3aKOH Tomo. Hajaro By3bKi MeXi CymiB-
CBKOI JIUCKpeIii cyrepevyarh MPUHIMIAM CIpaBeTd-
BOCTI Ta 1HAWBITyati3allil OKapaHHs, HE JO3BOJSIOTh
ypaxyBaTd B MOBHIH Mipi Ti (akTHYHI OOCTaBHHH, SIKi
XapaKTepu3yrTh 0c00y BUHHOTO. ICHYBaHHS 3HAYHOI
KUTBKOCTI HOPMATHBHUX IIOJIOXKEHB, SIKi BHU3HAYAIOTh
MEXI1 Cy/IIBCHKOTO PO3CYIy, B)KE Hapasi CTBOPIOE CUTY-
arii, 3a AKUX Cy[UIsl, OOMparoyu Mipy TIOKapaHHs 0co0li,
KOTpa BUYMHWIA KPUMiHAIbHE TPaBOMOPYIICHHS, BHSB-
JISEThCS T1030aBICHUH MOXKIIMBOCTI BHOOpPY SIK BHILY,
TaK i po3Mipy nokapaHss. Hanpukiam, oduparoun Mipy
MTOKapaHHs HEMOBHONITHHOMY, SKWH BYMHUB 3IIOYHH,
niependadenuii 4. 3 ct. 262 KK, cymist uepes oOMexeHHs,
BcraHoBleH 1. 4 4. 3 ct. 102 KK, 30008’ s13aHmii TipH-
3HAYHTH TIOKAPAHHS Y BHI MT030aBJICHHS BOJI HA CTPOK
10 pokiB (cankiist 4. 3 cT. 262 KK BcTaHOBIIOE, 1110 Take
MOCSITaHHST KapaeThCsl TO30aBJICHHSM BOJII Ha CTPOK
Bix 10 10 15 pokiB; IpH BOMY IMOKapaHHsI HEIOBHO-
JITHEOMY, SIKHI BUMHHUB OCOOIMBO TSDKKHH 37I0YUH, HE
MTO€THAHUHN 3 TI030aBIICHHSM KUTTSA JIIOMMHM, IPHU3HAYA-
€ThCS Ha CTPOK He Oubiie 10 pokiB 030aBIICHHS BOJI).
Takox y pa3i 3aCTOCYBaHHS ITOJIOXKEHB 4. 2, 3 cT. 68 a0
ct. 69' KK mi yac 00unCiIeHHs TOJIOBUHM a0 ABOX Tpe-
THH B1Jl MAKCHMAJIBHOTO CTPOKY a00 po3Mipy HalO1IbIII
CYBOpPOTO BHUJY TOKapaHHs, MMepea0aYeHoro CaHKIIE
crarti (vactrraU ctarti) OcodnuBoi yactuau KK, Mmox-
JIUBI TaKi BapiaHTH: 1) oiep>KaHUM TAKUM YHHOM TI0Ka3-
HUK € OUTBIIIMM 32 MiHIMaJIbHY MEXY IIbOTO ITOKapaHHS;
2) onepkaHWi MOKa3HUK JIOPIBHIOE HOTO MiHIMaJIbHIN
MexXi; 3) olep)KaHW TOKAa3HHK € MCHIIUM 3a MiHi-
MaJIbHY MEXY BiIIOBIZHOTO BHAY IOKapaHHA. Y Opy-
TOMY Ta TPETHOMY BHUITAIKaX CYAIS, IPH3HAYAIOUH ITOKa-
paHHS, BUSBISIETHCS «3B’SI3aHUM» THM ITOKa3HHUKOM,
SIKUE OyJie oJiepKaHWi TIPY BU3HAYCHHI TIOJIOBUHHU 200
JIBOX TPETHH BiJ] MAKCHMAJIBHOTO CTPOKY 200 po3Mipy
HaHOUTBIII CyBOPOTO BUAY MOKapaHHs. Hampukiam, oou-
parouu Mipy TIOKapaHHS 0c00i, sSika BUMHHIIA TOTYBaHHS
JI0 KPQJIDKKU 3 TPOHUKHEHHSIM, CYJl 3000B’I3aHUN TIPH-
3HAYHTH TIOKAPAHHS Y BHI MT030aBJICHHS BOJI HA CTPOK
3 pokw (cankmis 4. 3 cT. 185 KK BcTaHOBIIOE, 1110 Take
MOCSITaHHS Kapa€eThCs M030aBICHHSM BOJII HA CTPOK BiJl
3 710 6 POKiB; MOJIOBHHA BiJI MAKCHMAaIBLHOI MEXI BiJITO-
BIJIHOTO TTOKapaHHs, 00YKMCIICHA BIAMOBIIHO JO BUMOT
4. 2 ct. 68 KK, nopiBHI0€ 3 pokam; OTKe, TOKapaHHS 3a
TOTYBaHHSI JIO KPaJi’KKH 3 POHUKHEHHSM € a0COIOTHO
BH3HAYCHUM 1 CTAHOBHUTH 3 POKHM TI030aBJICHHS BOJI).
Bimbnn Toro, MOXIIMBUMH € CHUTYAIlil, 3a SIKHX KOH-
KpeTHa Mipa IOKapaHHS He Moxe OyTH INpH3HA4YCeHA
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B TIPUHIIMITI, 30KpeMa, KOJIM CaHKIIIEI0 3aKOHY, 32 SIKHM
3aCy/DKY€EThCS BUHHUH, TIepeI0adeHo JIUIIe TaKi BHIN
TOKapaHb, SKi 3 ONISAY Ha BiK IMiJICYTHOTO, HOTO CTaTh,
¢bi3nyHMA cTaH, 3aiiMaHy MOcaay Ta iHIIN OOCTaBUHH
B3araji He MOXXYTb JI0 HbOTO 3aCTOCOBYBATHCh. YSBIMO,
IO JKiHKa, sSIKa Ma€ JUTHHY BiKOM Jio 14 pokiB, 3acy-
JUKYEeThes 3a 4. 1 cr. 365-2 KK: caHKIist BimOBiqHOT
HOpMH Tiependadae TIOKApaHHS y BUAI OOMEKEHHS
BOJIl HA CTPOK JI0 TPHOX POKIB 3 TO30aBJICHHSAM TIpaBa
001iiMary IeBHI MOCAaau YM 3aiiMaTUCs [IEBHOIO HisIb-
HICTIO Ha CTPOK JIO JCCSITH POKiB; OCHOBHE IIOKAPAHHS —
0OMe)KeHHS BOJII — HE MO)Ke OyTH NpH3HAYCHE B CHITY
oOMexeHb, ycraHoBieHuX 4. 3 cT. 61 KK, a monar-
KOBE TIOKapaHHS — I1030aBICHHS TIpaBa o00iiiMaTh
[IEBHI [MOCAJW YM 3aMMAaTHUCS [EBHOKO IISUIBHICTIO — HE
Moke OyTH TIpH3HA4YeHe 0e3 NMpHU3HAYEHHS OCHOBHOTO.
[TonibHa cutyarist nependadena . 18 mocranosu [lie-
nymy BepxoBraoro Cymy Vipainu 16.04.2004 p. Ne 5;
3aIPOTIOHOBAHO TIOCTAHOBUTH OOBHHYBAJIBHHUN BHUPOK
Ta 3BUIBHUTH OCOOY BiJl MOKapaHHs. BigzHauumo, 1o
ICHYBaHHS BIiJIIIOBITHOTO TIOJIOXKGHHSI 3a HAsSBHOCTI
3aKOHO/IaBYOI MPOTAIMHU (JIAKYHU), OUYEBUTHO, € TIO3H-
THBHUM SIBUILEM, X04a i BOHO 3aJIMIIAE CYIUIl BapiaHT
It «0e3 BuUOOpYy». HaBemeHi KpuUMiHAJIBHO-TIPABOBI
CUTyallll € JJOKa30M TOTO, IO MEXIi CYIIIBCHKOTO pO3-
CyIy IUTA eTaly MpHU3HAYCHHS [TOKAPAHHS 1 TaK TOCHUTH
By3bKi. ToMy monanbiie pe)opMyBaHHS CUCTEMH TIPH-
3HAYCHHS MTOKapaHHsI, 0COOIMBO SIKIIO 1ie Oyne BinOy-
BaTHCS 3a 3pa3KoM aMEepUKaHChKOT MOJIENI, Iepedadae
MIpOBeJIeHHsST (PaxoBOi 1 BIKPHUTOI JUCKYCii B HAYKOBHX
KOJIaxX, a TAKOK 0OTOBOPEHHS JIOIITBHOCTI TAKOTO KPOKY
13 CYCITIJIHCTBOM.

BucnoBknu

KpuminambHe 3aKOHOJABCTBO B YKpaiHi MPOTITOM
OCTaHHIX POKIB PO3BHUBAJIOCS B HAIIPSIMI 3BY)KEHHS MEXK
CYITIBCBKOTO PO3CYLY ITiJT 9ac MPU3HAYCHHS TTOKapaHHSI.
Hanro By3pki MeXi CyMIIBCBKOI JHMCKpeEIii cymnepe-
4arh MPUHIMAIIAM CIPABEIJIMBOCTI Ta IHIAMBITyasizarii
TIOKapaHHsl, HE JIO3BOJISIOTh ypaxyBaTH B TOBHIH Mipi
Ti (aKTHYHI OOCTaBWHH, SIKI XapaKTepPH3YIOTh 0CO0Y
BHHHOTO; HAJTO IIUPOKUI CYIIIBCEKUIT PO3CYN MEXKy€
13 CY/UIIBCBKMM CBaBULIIM. MeTa npuOparu abo MiHi-
MI3yBaTH CYIJIIBChKE CBABULIS HE TIOBHHHA JOCATATHUCH
3a paXyHOK HaJITO BEJIMKOTO OOMEKEHHS CYIJIIBCHKOTO
po3scyny. Taka MeTa MOKe OyTH JTOCSITHYTa BUXOBAHHIM
MaiOyTHIX Cy/IJIIB y JyCl TIOBardl 10 3araJilLHOBU3HAHHUX
MIPUHITUIIB TIpaBa, BCTAHOBJICHHSIM BIJIKPUTHX 1 JEMO-
KpaTWIHHX TPOIIETYp BiOOPY B CyIl, 3a0e3edeHHsIM
HEBIJIBOPOTHOI BIJNOBIAIILHOCTI CY/IJIIB, SIKI TIOPYIITY-
IOTb 3aKOH TOIIO.
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The article, based on the analysis of the current legislation of Ukraine, discusses the definition of concepts
and features of administrative services in the sphere of communication in Ukraine. It is emphasized that under
the present conditions the development and functioning of the sphere of communication is considered as one
of the priority directions of scientific and technological progress, as a factor of improving the standard of living
of the population and ensuring the national security of the country. One of the most important means of public
administration in the field of communications is to create an effective regulatory framework capable of ensuring
law and order in that field. This, in particular, involves exploring the peculiarities of the provision of postal services
in Ukraine. Considering that the sphere of communication should be under state legal protection, the issues
of improvement of administrative services in this sphere are of particular importance.

Itisconcluded thatthe administrative service inthe sphere of communication is an organizational-administrative,
public-service activity, carried out by an official of a public administration entity in the form of procedures for
issuing permits, and aimed at the realization of rights, freedoms and legitimate interests of physical and legal
entities for information security. It is stated that the administrative services in the sphere of communication,
provided by public administration bodies, have the following features: a) their object is the actions of natural or
legal persons, which may cause damage to information relations; b) they are granted by certain entities — bodies
of public administration, the powers of which are defined by the current legislation; c) the activities related to
the provision of these services are purposeful, since the purpose of their implementation is the realization of state
information security; d) the activity of providing administrative services is organizational and administrative
in nature; e) administrative service activities are public but not authoritative; g) are implemented in the form
of procedures for issuing permits. The following reasons of classification of administrative services in the sphere
of communication are highlighted: 1) orientation of threats to national interests, security of persons, society
and the state in the information sphere; 2) the level of establishment of powers for the provision of administrative
services in the field of communications and the legal regulation of the procedure for their provision; 3) forms
of implementation; 4) the content of the issues addressed by the persons to the public administration bodies;
5) payment; 6) the form of the issued permit document.

AnMiHicTpaTuBHI mocjyru y cpepi 3B’s13Ky B YKpaiHi: NOHATTA Ta 03HAKH

3aiuxo Kocmanmun Bikmopoeuy
3000y8au Jlepacasnozo Hayko8o-00ciiono2o incmumymy Minicmepcmea sHympiwHix cnpae Yxpainu,
HAYAIbHUK HAYKOBO-00CAIOH020 8I00IIY HAYKOBO-00CHIOHOT 1a00pamopii cneyiaibHux mexHiuHux 3acoois
Hepoicasnozo naykoso-0ocaionozo incmumymy Minicmepcmea enympiwnix cnpag Yxpainu, Yxpaina
Beryn TeopeTuyHi Ta MPAaKTHYHI aCTICKTH HAIAaHHS Cy0’€K-
TaMH IyOmigHOi afMiHicTpamii  aAMiHICTpaTHBHUX
TIOCTYT Y pi3HUX chepax Oyiu nmpeaMeToM dararbox Hay-
KOBHUX Tpalb BITYU3HSAHUX Ta 3apyOLKHHUX HAyKOBIIIB,
30KpemMa TakuX, sik: B.b. Aep’snoB, O.®. Annupiiiko,
[.B. Apicroa, O.M. bannypka, B.M. ber3enko, O.K. bes-
cmepranii, K.I. bemsixos, FO.I1. butsik, B.B. I'anynsko,
B.M. Tapamyk, LII. Tonochiuenko, C.M. TI'ycapos,
0O.B. xadaposa, T.€. Karanosceka, [.b. Komiymiko,
T.O. Komomoenp, B.K. Kommako, A.T. Kom3iok,
b.A. Kopmuu, B.A. Jlinkan, P.C. Mensauk, A.O. CerniBa-
HOB, 1.O. Cksipcbkuid, B.I1. Tumomyk, M.M. TuieHko
Ta iH. Pa3oM 13 TUM KOMIUIEKCHI TOCIiIKEHHS II0JI0 0CO-

VY cydyacHuUX yMOBaX pO3BHTOK Ta (D)YHKI[IOHYBaHHS
chepu 3B’S3Ky PO3IIIAAAETHCS K OJIUH 13 IPIOPUTETHUX
HanpsMiB HayKOBO-TEXHIYHOTO TIporpecy, sik (akrop
MiJBUILEHHS )KUTTEBOTO PiBHS HAceJIeHHsS Ta 3abe3re-
YCHHS HalliOHAJbHOI Oe3neku kpainu. OnHUM i3 Haii-
BXUIMBIIIMX 3aCO0IB IMyONIYHOTO aaMiHICTpYBaHHS
y cepi 3B’s13Ky € CTBOpEHHSI €(PeKTHBHOT HOPMATHB-
HO-TIpaBOBO{ 6a3H, 0 3/1aTHA 3a0€3MEeUUTH IPABOIOPS-
JIOK y BKazaHill cdepi. Ile, 30kpema, nependadae nocii-
JOKEHHS OCOONIMBOCTEW HAaJIaHHS aJMIiHICTPAaTHBHHUX

nociyr y cepi momtoBoro 38’s3Ky B YkpaiHi. Bpaxo-
BYIOUH Te, IO c(epa 3B’ 53Ky Mae rnepelyBaru mij Aep-
YKaBHO-TIPAaBOBOIO OXOPOHOIO, IIUTAHHS BIOCKOHAJICHHS
aJIMIHICTPaTHBHUX MOCIYT y Liil chepi HaOyBarOTh 0CO-
0IMBOTO 3HAYCHHS.
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OrMBOCTEH HaJaHHS aAMIHICTPaTUBHUX MOCIYT y cdepi
3B’3Ky B YKpaiHi OCTaHHIM 4YacoM HE TPOBOIMIIHCE.
BkazaHe CBiTUMTH PO aKTyaJIbHICTh Ii€1 CTATTi, METOIO
SIKOT € JTOCTIKEHHS 0COOIMBOCTEH Ha/TaHHS aMiHICTpa-
TUBHUX NOCTYT Y c(epi 3B’513Ky B YKpaiHi.
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BukJjiag ocHOBHOro MaTtepiany

3 METOI0 BU3HAYEHHS OCOOIMBOCTEN Ha/JlaHHS a/IMi-
HICTPAaTUBHUX MOCIYT Yy cdepi 3B’SI3Ky BBaXaeMoO 3a
HEOOXiTHEe TepenyciM BHIUTUTH XapaKTepHI PHCU BKa-
3aHOTO MOHSATTS, a TAKOX 3AIHCHUTH aHAali3 Kareropii
«myOniyHa TOCIyra», «J103BUIbHA IMOCIyTay», «iHpop-
MaliiiHa TMocCiyra», «TeleKOMYHIKaliiiHa MOoCIyra»
Ta «aJMiHICTpaTUBHA MOCIYTay.

Bszarani, Tepmin «mociyra», Ha aymKy B.B. Pes-
HIKOBA, II€ Jlis, 10 HAJa€ KOPHUCTh, TOOTO Ma€e CBOIM
pe3ysbTaToM MeBHUI «KOpUCHHUM edekt»'. BomHouac
IO.I1. Kocmin Harosomrye, 1o mociyra — Ie IeBHa
JUSUIBHICTB, 10 HE OB SA3YEThCSA 31 CTBOPEHHSM pedl
(11 BIAHOBJIEHHSAM, PEMOHTOM), OJIHAK sIKa caMa Mo codi
MOPOJDKYE BIAMOBIAHE Onaro, M0 Mae CIOXHUBHY Bap-
TICTb, 1 BHACIIIZIOK I[OTO cTae 00’ exToM mpasa’. IIpore,
Ha aymky M.M. IBanoBa, mociyra — Ie JisUIbHICTb,
HanpaBjIeHa Ha 3a/I0BOJICHHS MOTPeOU uepe3 HaJaHHS
(BMPOOHHUIITBO) BIAMOBIIHO 0 i€l moTpebu Omar?.

Opannysbki BueHi Jl. [llanga ta M. Apubepra 3a3Ha-
YaroTh, 10 «IIOCIYT'M MOXYTh OyTH DPI3HOIO poay —
BUILIaTa a00 OTpUMaHHS IUIATEXKy, HaJaHHA TOpaau abo
iH(dopMallii, OCBITHI YW TPAHCHOPTHI, MeAUYHE 00CITy-
ropyBaHHs. HamaHHS mociyr Moke MaTh PUHKOBUH
XapakTep, TOOTO CIOXMBay IUIATUTUME 3a HUX, abo
MOXKe MaTH OroKeTHe (piHaHCYBaHHs. Baxxmuse micie
B 30CepeKeHl yBaru Ha KIEHTaX BiJABOAUTHCS TaKOXK
JUSUTBHOCTI, TIOB’s13aH1H 3 JOTPUMaHHIM 3aKOHIB Ta 300-
pom momatkiBy?. OTke, HOHSTTS «IOCIYray, Ha JyMKY
(paHIy3pKUX HAyKOBIIIB, BKJIIOYa€e B ceOC HU3KY Yroi
MIDX TOCTa4yaJIbHUKOM Ta KJIIEHTOM, IO CTOCY€ETHCS Pi3-
HOMaHITHHX OJar i mocnyr. To0To, ik 0aunMO, MOHSTTS
«IOCIyTa» SIK KaTreropis LUMBIIBHOTIO MpaBa € HIMPOKO
BXKHMBAHOIO Ta TaKOO, 1110 HE BHU3MBAE HIAKHUX 3arepe-
YyeHb. ToMy cIpoOyeMO MOHSTTS «IIOCIyra» po3IIisi-
HYTH 4epe3 npu3My MyOIiqHOro npaBa Ta BHOKPEMUTH
i1 XapakTepHi pucH.

Posmisgatoun mociyru J1ep>KaBHOTO  YIpPaBJIiHHA,
B.b. ABep’sHOB 3ayBaxKye, IO TEpPMIH <«JIep>KaBHI
MOCIIyTHW» € IIUPUIMM, HDK YNPaBIIHCHKI IOCIYTH,
OCKUTBKH, KPIM OCTaHHIX, BIH TAKOX BKJIFOUAE MTOCIYTH,
SIKI HAJAlOThCS JAEP)KaBHUM yCTaHOBaM, Taki AK Jep-
JKaBHa OCBiTa, MeAWYHE OOCIYroBYBaHHS TOUIO.
VY upomMy ceHci 0ynio O KOPEKTHUM PO3PI3HIATH MOHATTS
«JIepKaBHUX» Ta «MYHILHUNAIbHUX» TOCIYT y 3ajIexk-
HOCTI Bif kepena (iHAHCYBaHHs, IO HAgae Taki
MOCIYTH’,

! PesnixoBa B.B. [Tociyra sik mpaBoBa Kareropist Ta 03Haka mocepes-

HUIIBKUX JIOTOBOPIB. Yrigepcumemcuvki naykosi sanucku.2007. Ne 4 (24).
C. 236.

2 luBinbHe npaBo : HaBdanbHui nocionuk / O.A. [lizonpuropa Ta iH. ;
3a pen. O.A. [Tinorpuropu, I.B. Booporoi. Kuis : Bentypi, 1996. C. 256.
3 Ueano H.H. Yupasnenue cdepoil yeyr : MHPpacTpyKTypHBIN MO/~
xox : MoHorp. Cankr-IlerepOypr : Uzn-Bo CII6 I'YO®, 2001. 143 c.

4 VYpsag ans rpoMan. IHIIAaTHBM OO0 TMOMIIMIICHHS SIKOCTI MOCIYT.
Vkpaincekuii nepekitan. JIesis : ¢imiax YAJLY, 2000. 293 c.

> Asep’snoB B.b. [lo nuTaHHsA Mpo MOHATTS Tak 3BaHUX «yMpPaBIIiH-
CbKUX nociyr». Ipaso Ypainu. 2002. Ne 6. C. 125.
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Haromicte A. Jlimenner ta O. Iossk® Harosmorry-
I0Th Ha ICHYBaHHI PI3HOMaHITHUX BHJIB MOCIYT 1 3apa-
XOBYIOTB JI0 HUX: JCPKaBHi, YIIPaBIIHCHKI, aJMiHICTpa-
THBHI, TPOMAJICHKi, MICIIeBi, MYHIIUIAJIbHI, ITyOIivHI
tomo, a B. Copoka po3rismae nepikaBHY MOCIYTY SIK
00’ €/IHaHHSI aJMIHICTPATUBHOT Ta YIPABIIHCHKOT ITOCITYT
1 BU3HAYa€ YIMPABIIHCHKY MOCIYTY SIK 3MICT (DYHKITIO-
HAJILHOI JISUTBHOCTI IEP»KaBHOTO OPTaHy CTOCOBHO BHPO-
OJNeHHS 1 pealtizallii AepykaBHOT MOJTITHKH 3 PETyJIFOBaHHS
MICBHOTO CEKTOpa EKOHOMIKM YH COIaIbHOTO JKHTTS,
a aJMIHICTPaTHBHOIO ITOCIYTOK) BBaXKA€ JII0 BHUKO-
HABYOTO MEXaHI3My AEp»KaBHOTO OpraHy 4H HOro arma-
pary 1070 3a0e3IeYeHHs IHTepeCiB 1 CBOOO (i3UIHUX
Ta FOPUINYHUX OCI0 y KOHTEKCTI 3aKOHO/ABUEC BHU3HAYE-
HUX TIOPSIJIKIB peai3ailii CBOiX MOBHOBaYKECHb, IO KOH-
KPETH30BaHI HOPMAaTHUBHO-TIPABOBUMH aKTaMH, 3apee-
CTPOBaHUMH B 3aKOHOJIABYO BU3HAYCHOMY TTOPSIIKY .

BesnocepenHbo 10 03HAK Jep:KaBHUX MOCITYT BiTHO-
cATh Taki: 1) HaJlaHHS rpoMaJsTHaM Ta iX 00’ €JIHAHHSM,
FOPHIMYHUM 1 DI3MIHAM 0CO0aM TIOCIIYT caMe JepiKaB-
HIIMH OpraHaMH Ta BiIIOBI THIMHE JICP>KaBHUMH CTPYKTY-
paMu 3 KOIITIB JISPKaBHOTO OFOIDKETY; 2) OpIEHTYBaHHS
I IepsKaBHUX OPraHiB TIiJT Yac HaJIaHHS TIOCIYT Ha pea-
mi3aniro (yHKIIN 1 3aB1aHb JIepykaBy, BU3HAYCHUX KoH-
CTUTYIIIEI0 YKpaiHH Ta 1HIIMMH 3aKOHOJIABYMMH aKTaMHU
TOJ10 3a0e3TeYeHHS TIpaB 1 CBOOOJ] TPOMaJIsH; 3) HaJIaHHS
JICp’KaBHOT TOCIYTH Yy (OpMi aKTa YIIOBHOB)KEHOTO
OpraHy, SKWi BCTaHOBJIIOE OKpeMi IpaBa 1 0OOB’SI3KU
3aIliKaBIICHUX CITOKHMBaYiB; 4) HOPMATHUBHE 3aKPIIUICHHS
3a0e3IeYeHHsT JIeP)KaBOK0 CAHKIIIOHOBAHOT MOYKITHBOCTI
OTPHMaHHS KOHKPETHOMY CTOPOHHBOMY BIITHOCHO 0
JIAHOTO JICPKABHOTO 200 MYHIIUITATEHOTO OPTraHy CIOXKH-
Ba4eBl BIJIMMOBIJIHOTO PE3yJIbTaTy Ha OCHOBI TIOJIAHOI HUM
3as1BM; 5) HIUBITYaTbHICTD HAJIAHHS TIOCIYTH; 6) HA/TaHHS
ToCITyTH OE3M0CepeIHbO B JICP’KaBHOMY OpTraHi; 7) HasB-
HICTh y TIOJIOKSHHSIX IIPO OpraH JIeP’KaBHOT B4 Ta HOTO
CTPYKTYPHHX MIPO3IUTIB CIICIIAIEHOTO IYHKTY PO
000B’SI3KM HAJTAHHS JICPKaBHUX MOCITYT, BU3HAUYCHUX YHH-
HHUM 3aKOHOJIABCTBOM TIPO JIEPXKABHY CITYXO0Y 1 BIIOMYOIO
HOPMAaTHBHO-TIPABOBOIO 023010 CTOCOBHO IIPABOBOTO PET-
JIAMEHTYBaHHSI HaJ[aHHS JISP>KaBHUX TTOCIYT; 8) HAsBHICTh
KOHKPETHOTO afjpecara — CIIO)KHBaJa JepyKaBHOI IIOCITYTH,
TOOTO 0COOU, STKa 3BEPHYIIACS 32 OTPUMAHHSIM BiIITOBITHOT
nociyry; 9) yHiBepcalbHICTh BUMOT JI0 BCIX OJIepyKyBadiB
TIOCITYT, TEXHOJIOTTYHUX Iepernkor; 10) KoKHa JepKaBHA
mocimyra Mae OyTn 3aHeceHa 10 Peectpy mepskaBHHX
1 aIMIHICTPAaTHBHKX TTOCIYT®.

Ha mamy mymKy, MOCIYTH MOKHA IOMUTHTH Ha
yOJIIYHI Ta MPUBATHI B 3aJIGKHOCTI BiJl iHTEpeCy, SIKUH

¢ Jlinenues A., [Toask O. YipaBmiHChKi MOCIYTH : CEMaHTHKA MTOHSTH

Ta TUTAHUS MiJABUIICHHS SIKOCTI. Edexmugnicmv 0epocasno2o ynpas-
2inHA : 30. Hayk. np. JIeBiB : JIPIIY HATY, 2003. Bum. 4. C. 184—193.

7 Copoxo B. KonuenryanpHuii miaxiz 10 mpobIeMu 3ampoBajikKeHHS
IHCTUTYTY HaJaHHs JEP/KaBHUX MOCIYT Y MPAKTUKY JIiSUIHOCTI JAepiKaB-
HUX CITy’KOOBIB. Bichux depacasroi cayscou. 2004. Ne 3. C. 12.

8 Kocwmizaiino 1.B. [lepskaBHi mociayru : Micie B CHCTEMI IEPKABHOTO
yIpaBiiHHA Ta 1X Kiracudixauis. E¢exmusna exonomixa : Enexmponne
naykose gaxose sudanns. 2012. Ne 7. URL: http://www.economy.nayka.
com.ua/?op=1&z=1250 (nara 3Bepuenns: 27.02.2020).
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3aKJIa/1a€ThCSA B 10 mocyry. Sk 3aznagae O.0. CocHo-
BHK, TIPUHITMITOBA BIIMIHHICTh MK ITyOJIIYHUMHE TIOCITY-
raMd Ta IOCIYraMH IPHUBAaTHOTO CEKTOpY MOJATae
B TOMY, III0 TPUBATHHN CEKTOpP HAMATAETHCS MAaKCH-
MaJIbHO PO3IIUPUTH aCOPTHMEHT MOCTYT, 3 HOMEHKJIA-
Typa IyOIIYHUX TOCIYr Ma€ TIPyHTYBAaTHUCS HA TPHH-
[UTIi: JIep)KaBa poOUTh TUIBKH Te, 0 HE MOke abo He
[MOBUHECH POOWTH MpHBAaTHUN cexkTop’. BBaxkaemo, mio
OCHOBHA PI3HUII MK TyONIYHHMH Ta TNPUBATHUMH
MOCTIYTaMH TIOJIITa€ B TOMY, IIO T Yac OTPUMAaHHS
myOJIIYHOT TIOCITYTH TICBHOKO OCO0OK aBTOMAaTHYHO
3a4iMaroThCs IHTEpeCH THIMX 0cib y it chepi. TooTO
B OCHOBI KOHCTPYKIII IyOIiuHOI MOCIYTH 3aKJIaJeHO
myOTiYHMIA iHTEepec.

[I{omo Ge3mocepeIHhO TEPMIiHIB «aIMIHICTpATUBHA,
JiepXKaBHa, YIPaBIiHChKA, MYHIIHMIIATBHA, COIliaIbHA
MOCTyTa», TO CIiJ KOHCTaTyBaTH, IO iX BKUBaHHS
B HAYKOBIH Ta FOPUAMYHIN JIiTEpaTypi OB’ S3aHO 3 PO3-
MAITTSIM JYMOK IIIOJI0 PO3YMIHHS CYTi IIOTO SIBHIIIA, SKE
JUId Hac € HOBUM. Sk cimymHO 3a3Hadae B.I. CisepiH,
YIepIIe MOHATTS YNPaBIIHCHKUX TOCIYT Y BITUU3HSI-
HOMY 3aKOHOJABCTBI 3rajyeThcsi B KoHnemnmii ajaMiHi-
CTpaTHBHOI peOpMH, Jie OHUM i3 3aBJlaHb CTABUTHCS
BIIPOBAJKEHHS HOBOT 1/1e0J1orii (DyHKIIIOHYBaHHS opra-
HIB JIep»KaBHOI BUKOHABYOT BJIAJHM 1 MICIIEBOTO CaMo-
BPSAYBaHHSI K JISUTBHOCTI TIOMO 3a0e3IeueHHs peati-
3amii mpaB Ta cBOOOJ TpOMaJisiH, HAJaHHS iM SIKICHHX
yrpaBmiHCbkux mocayr'’. YV 3asHaveniii  Konmerii
napalelibHo, 0e3 CYTTEBOI PI3HUIl, BKUBAKOTHCS TEp-
MIHH «JIepKaBHI MOCITYTH», «YIPABIIHCHKI TIOCTYTHY.
Li mociayrn movacTH TPaKTYIOTh OJHUM IIOHATTSIM —
«JIepKaBHO-yIpaBIiHChKi». [lopsyr 13 um Konmeniist
BHJIUISIE «TPOMAJICBKI TIOCITYTHY, K1 3TiHO 3 TEPMIiHO-
JIOTIYHUM CJIOBHUKOM, HaBeZieHMM y Konremnii, po3y-
MIFOTBCSl SIK TIOCITYTH (MYHIIIMTIIANIBHI), 110 HAJTAOThCS
TEPUTOPIAIBHINA TPOMaJli, TPOMaJSTHAM 3 METOK 3aJ10-
BOJICHHS 1XHIX TOTpeO OpraHamMy MiCIIEBOTO CaMOBPSI-
nyBaHHs. ToOTO, Ha xaib, y KoHIlenii He HalaBaIoCch
BHU3HAYCHHS YIIPABIIHCHKUX, JICPKABHUX, aJIMIHICTpa-
THUBHUX TIOCHIYT, IO ¥ cTai0 B Mail0yTHLOMY TTiJICTaBOIO
JUIS BUHUKHEHHSI PI3HOMaHITHUX TEPMIHIB, SKi TIO3HA-
YaJid TIOCIYTH y cepi Tep:KaBHOTO YIIPaBIIiHHS.

Bonmrouac 1.b. Komiymiko 3acTocoBy€ TMOHSTTS HE
«aIMIHICTpaTHBHAY», a «yIPaBIiHCbKA TOCIyTay», Mpo-
MMOHYIOUM TaKy KIACH(IKAI0 MOCIYT, 0 HATAI0ThCS
PI3HUMHU JIep>KaBHUMH OpTaHAMHU: ) JIepKaBHI ITOCITYTH,
SIKI HAaJaroThCSI OpraHAMH BHKOHABUOi BIAAH Ta JACp-
JKaBHUMH YCTAHOBaMH W oOpraHizallisMu; 0) MyHIIH-
MaJbHI MOCIYTH, 10 HAJAAOTHCS OpraHaMH MICIICBOTO
CaMOBPSIYBaHHsI 1 MYHIITUTIAIEHUME (KOMYHAJTBHUMH )
yCTaHOBaMH Ta opraHizamismu. I[lpu mpoMmy y3araib-
HIOIOYHMM KPUTEPIEM JUIS JIEPIKABHUX 1 MYHIIUITATBHIX

®  CocroBuk 0O.0. JlisuIbHICTB OpraHiB BHYTPIIIHIX CIIpaB IIOJ0

HAJIaHHS aJIMIHICTPATMBHUX ITIOCIYT: OpPraHi3alliifiHO-IIPaBOBI MUTAHHS :
JIAC. ... KaHJI. ropu/. Hayk. Xapkis, 2008. C. 26.

10 TIpo 3axomu 1mox0 BrpoBamkeHHs KoHuenuii aamiHicTparuBHOL
pedopmu B Vikpaini : Yka3z Ilpesunenta VYipaiau Big 22.07.1998 p.
Ne 810/98. URL: https://zakon.rada.gov.ua/laws/show/810/98 (nara 3Bep-
HenHs: 27.02.2020).
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MOCITYyr aBTOp BHW3HA4Ya€ IXHINH TyONiYHMH XapakTep,
TOOTO HA3MBAE X 3arajoM «IyOJIYHUMH TOCIYTaMi»,
a 3 4Yucla OCTaHHIX BHJUIAE CYTO «YIPaBIIHCHKI
MOCITYTHY, SIKI HA/IAI0THCSI OpraHaMK BUKOHABYOT BIa M
Ta MICIICBOTO CaMOBPSIyBaHHS, Ta «HE YIPaBIiH-
CBhKi IyOJIIYHI MOCIYTH», MO HAJIATHCS JIePKaBHUMHU
Ta MYHIIUIIATPHAME YCTaHOBAaMH Ta Oprasizarismm!!.
O. JlroxTepranAT BBaXae, MO MOHATTS aJMiHICTPaTHB-
HHX TOCIYT HE OXOIUTIOE PEUOBHX (HAMPHUKIIAJ, BHIa4a
camof JtireH3ii) 1 iHaHCOBHX MOCIHYT (BHIa4a Iporeit
COIIaJIbHO HE3aXHICHHM 0co0aM), PO3yMIFOYH IPH
BOMY ITiJ] aJMIHICTpAaTUBHUMHU (yIPaBIIHCHKUMH )
MOCITyraMH «ITO3UTHBHI» 1HJAMBIIyalbHI aKTH, K1 TPH-
HMaroThCcsl 3 METOI 3aJIOBOJICHHS IIEBHUX IHTEPECIB
¢iznunnx abo ropumuunux oci6'?. IIpore, Ha Hamry
JTIyMKY, caMe IIi TTOCITyTH € aJMiHICTPATHBHUMH.

3 METOK YHOpSAKYBaHHS TO3MIIH BYECHHX 00
PO3YMIHHS KaTeropii «aIMiHICTpaTHBHA ITOCITyTa MPO-
aHATI3YEMO ICHYFOYI TO3WIi Ta 3aKOHOJAaBYE 3aKpi-
IJICHHS, OCKIJBKM HAJaHHS OCTAHHIX 3I1HCHIOETLCS
B Pi3HUX cdepax TisUIBHOCTI ¢y0’ €KTiB MyOIIYHOT aMi-

HicTpaIlii.
Tak, y 3akoni VYkpainm «[Ipo aamiHicTpa-
THBHI TOCIYTH» 3a3Ha4eHO, W0 aJMiHICTpaTHBHA

nociyra — e pe3yJbTar 3/1iHCHeHHS BIAJHHUX TOBHO-
Ba)XXCHb Cy0’€KTOM HaJIaHHS aJIMIHICTPATHBHHUX MOCIYT
3a 3asgBOI0 (PI3UYHOT a00 FOPUIUYHOI OCOOH, CIIPSMO-
BaHWI Ha HAOyTTs, 3MiHY YW NMPUIIMHCHHS MpaB Ta/abo
000B’s13KiB Takoi 0COOHM BiAIOBIAHO 10 3aKoHY'’. AHa-
T3 MIJIOTO PSTy TII3aKOHHUX HOPMATHBHO-TIPABOBHX
aKTIB JIa€ MPaBO CTBEPIKYBATH, IO i aIMiHICTPaTHB-
HOKO TIOCIYTOI0 OCTaHHI PO3yMIIOTh OTPUMAaHHS JI03-
BIJTLHOTO JIOKYMEHTY, SIK-TO JIIIeH3i1, CBIIONTBa, cep-
tuikara tomo. [1po e Haronomytots B.b. ABep’siHOB
ta B.B. KoBanenko, 3a3Hadaroun, 0 3HAYHA YacTHHA
(daxiBIliB aaMIHICTPATHBHOTO IIpaBa BBaXKae aJMiHi-
CTPaTUBHUMH TIOCIYyTraMH PI3HOTO POy JIO3BUIBHI il
MyOJIIYHUX OPTaHIB 3a BiJIIOBITHUM 3BEPHEHHM (Di3Hy-
HUX Ta fopuandaux oc¢i6';!S. Cmig HaromocwurtH, o
OKpeMi BUCHI BiJICTOIOIOTH TIO3HIIIO, IO 8 IMiHICTPaTHB-
HUX TIOCIYT HE ICHY€ — € JIO3BUIBHI MOCIYTH CY0’€KTIB
myOIIIYHOT aIMIHICTpaIlii, poIeIypa OTPUMAHHS TKHX
yperyliboBaHa HOpPMaMH aJIMiHICTPAaTHBHOTO IIpaBa,
a KIHIIGBUM pE3yJIbTaTOM € aaMIHICTpATUBHUN aKT.
Bonu 3a3HauaroTh, 10 OUIBIIICTh MYONIYHUX TOCIYT
TIOB’SI3aHO 3 «MOTPEOO0 B Oe3meli», ToMy X JOIIIBHO

" Komiymuko 1., Tumomryk B. YipaBiiHChKi MOCTYTH — HOBHIA iHCTUTYT

azMiHicTpaTHBHOTO ipaBa. [Ipaso Yipainu. 2001. Ne 5. C. 31.

12 Jlroxtepranar O. TIpoekrT AAMIHICTPATHBHOIO MPOLELYPHOTO
KoZeKCy YKpalHH Ta CydacHe aJMiHICTpaTHBHE IPOLEIypHE IpaBo.
FOpuouunuii sxcypuan. 2002. Ne 5. C. 27.

3 Tlpo agminicTparusHi mociuyru : 3akoH Ykpainu Bix 06.09.2012 p.,
Ne 5203- VI. URL: https://zakon.rada.gov.ua/laws/show/5203-17 (nata
3BepHeHHs: 27.02.2020).

4 Kypc aaminicrparuBHOro npasa Ykpainu : migpyd.. Kuis : FOpinkom
Inrep, 2012. 808 c.

15 Agep’sroB B.B. Merononoriuni 3acamu pedopMyBaHHS YKpaiH-
CBKOTO aJIMiHICTPaTUBHOTO TpaBa. [Ipasosa Oepocasa : 30. HayK. mp.
KuiB : Iuct. nepx. i np. im. B.M. Kopeuprkoro HAH Vkpaiuu, 2001.
Bum. 12. C. 298.
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HAa3WBaTH JIO3BUIBHUMH, Ha KOPHCTH IIbOTO TBEp-
JOKCHHS CBIJTYaTh TTOBHOBAKEHHS CYO €KTIB IyOJIIYHOT
aJIMiHICTpaIlii, OAHUMH 3 SKUX € JIO3BUIbHI. B Ykpaini
Yy BUKOPHCTAHHI KaTreropii «ociayruy roJ0OBHUN aKICHT
POOHUTHCS Ha FOPUIMYHUX aCIleKTaX, 30KpeMa, Ha aMi-
HICTpaTUBHIM Tpoueaypi X HagaHHs'S.

He 3amepeuyroun B MiJIOMYy MPOTH TAKOTO TiIXOLIY,
BBQXXAEMO, 10 1€ — MEPCIEKTUBHA TeMa JUlsi ManOyT-
HIX JoCTipkeHb. OTKe, MOXKHA 3pOOUTH BUCHOBOK, IIIO
OUTBIIICTH aMIHICTPATUBHUX TOCIYT (PAKTHYHO € J103-
BUTBHUMH, OCKIJBKH KIHIIEBUM pE3yJIbTaTOM OCTaH-
HIX € OTPUMaHHS JOKYMEHTa JO3BUILHOTO XapaKTepy
(minensii, 103BOJY, BUCHOBKY, ITOTO/PKEHHSI, BHECCHHS
JI0 PEECTPY TOIIO), 1 HA HUX MOIIUPIOOTHCS MPHHITAITA
JIO3BIIBHOT TiSIIBHOCTI.

Pyxatouncs nani, cripoOyeMo BH3HAYUTH PO3YMIHHS
KaTeropii «aaMiHICTpaTHBHA IOCIyra y cdepi Teie-
KOMYHIKAIIi Ta TOMTOBOTO 3B’SI3Ky» 4Yepe3 IMpH3MY
KaTeropiii «iH(opMalliiiHa mociyray, «iHhpopmarliiHa
CNIEKTPOHHA IIOCITyray, «TelIeKOMYHIKaIliiiHa MoCIyra»
Ta «aJMIHICTPaTUBHA ITOCITYTay» B HAYKOBIH Ta IOpHINY-
HIl JriTepaTypi.

Tak, y 3akoni Ykpainu «IIpo HarmioHanpHy mpo-
rpamy iHpoOpMaTH3aImii» TepMiH  «iH(pOpMaIiiHI
MTOCITYTH» BH3HAYAETHCS SIK i1 Cy0’€KTIB 1070 3a0e3-
[IEYCHHS CIIOYKMBAYIB iHPOPMAIHHIMA TPOXyKTaMu'’.
Bomnowac 3akon Ykpainm «lIpo emekrpoHHy KOMmeEp-
1iF0» HaJ/Ia€ BU3HAUCHHS TIOHATTIO «iH(OopMaIliitHi enek-
TPOHHI IMOCITYTH» K IJIATHUX a00 0e30IIaTHUX MOCITYT
o010 00poOIIeHHsI Ta 30epiranHs iH(opMarii, 1o HaTa-
FOThCSl JINCTAHIIIHO, 3 BHKOPHUCTAHHSAM iH(pOpMAIIiii-
HO-TEJICKOMYHIKAIIMHAX CHUCTEM 3a 1HIUBIAyaJIbHUM
3aIIUTOM iX ofieprKyBada's,

3rigHo 13 3akoHOM Ykpainu «[Ipo TesexkomyHiKarlii»
TEJICKOMYHIKAIlIifHA TTOCIyTa 1Ie — MPOAYKT JisIIbHOCTI
oreparopa Ta/abo mpoBaiiiepa TeJIeKOMYHIKaIlil, Crpsi-
MOBaHHH Ha 3aJIOBOJICHHS IMOTPeO CIOXKMBadiB y chepi
TesiekoMyHikamii. CIIiJ MOTOAMTHCH 13 THUM, IO aHAi3
YHUHHOTO 3aKOHOJIABCTBA 3 ITi€1 IPOOIeMAaTHKH J03BOJISE
HaM JIATH BUCHOBKY, IO 3a3HAYCHI TIOCIYTH € yOmid-
HO-TIpaBoBUMH. OCHOBHHMM Cy0’€KTOM HaJaHHS TeJe-
KOMYHIKAIIIHHOT TIOCIYTH € OIepaToOpH Ta MpOoBaIepH,
JUIS TOTO MO0 HaJaBaTH BiJMOBIIHI TMOCIYTH, BOHHU
OTPUMYIOTh BiJl OpraHy IyOJi4HOT aJMiHicTpaIlii aami-
HICTPAaTUBHY IMOCIYTY OO0 OTpUMAaHHs JiineH3ii (abo
IHIIMHA JIOKYMEHT JIO3BUIBHOTO XapakTepy, PeecTpy-
FOThCS1) HAa 3aMHSTTSA TIEBHHM BHUJIOM TOCHOAAPCHKOI
IisutbHOCTI y mift cdepi'®. OTke, HATAHHSA TEICKOMYHI-

¢ Cisepin B.I. AxMiHiCTpaTHBHO-NIPABOBI 3aCa/1 HAJAHHSI J03BLIBHIX

MoCIyr cy0’ekTaMy MyONIYHUX aaMiHiCTpamiil : Juc. ... KaHI.. IOpHUI.
Hayk. Xapkis, 2010. C. 27.

7" Tlpo HauionanmpHy mnporpamy iHdopmarusamii : 3akoH YkpaiHu
Bix 04.02.1998 p., Ne 74/98-BP. URL: https://zakon.rada.gov.ua/laws/
show/74/98-%D0%B2%D1%80 (nara 3Bepuenns: 27.02.2020).

8 Tlpo enekTpoHHy KoMeplito : 3akoH Ykpainu Bim 03.09.2015 p.,
Ne 675-VIIL. URL : https://zakon.rada.gov.ua/laws/show/675-19 (nara
3BepHeHHs: 27.02.2020).

' Tlpo TtenexomyHikamuii 3akon VYxpainm Bix 18.11.2003 p.,
No 1280-IV. URL: https://zakon.rada.gov.ua/laws/show/1280-15 (nara
3BepHeHH:: 27.02.2020).
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KaIliiHOI MTOCIyTH HEMOXKJIMBO 03 OTpUMAaHHS aJIMiHi-
CTPaTUBHOI TOCIYTH Yy cdepi TeekoMyHikamii. TooTo
KaTeropii «TelIeKOMYHIKaIliiHA TOCIyTa» 1 «aJMiHi-
CTpaTHBHA TIOCIyTra y cdepi TeIeKOMYHIKAIi(» MalTh
OJTHAKOBY ITyOJIYHO-TIPABOBY TIPHUPOJY, aJie € PI3HUMHU
B METi 1X HaJaHHA, NPOTE iX CYKYIHICTh 3a0e3rnedye
peatizailiro mpae rpoMaJisiH Ha OTPUMaHHs 1HpOpMaIlii.

[TOHATTS «IOCITYTH TOIITOBOTO 3B’SI3KY» BIIIIO-
BiJtHO 110 3akoHy Ykpaiau «[Ipo momToBuii 3B’ s30K» —
IIe MPOAYKT JiSUTBHOCTI oIeparopa MOMTOBOTO 3B’ SI3Ky
3 TpUAMaHHS, OOpOOKH, TEPEeBE3CHHS Ta JOCTaBKU
(Bpy4eHHS) TIOIITOBUX BiNMpPaBICHb, BHKOHAHHS JIOPY-
YeHb KOPUCTYBAYiB MIOJI0 MOMTOBUX NIepeKasiB, OaHKIB-
CBKHX OIepalliid, CIpsIMOBaHMIA Ha 33I0BOJICHHS TIOTPeO
KopHCTyBadiB.

BinmnoBinaroun Ha MUTAHHS, B YOMY PI3HHIIS METH 1X
HAJIaHHS, CJIIJ 3ayBaXKHUTH, 10 METOIO aJMiHICTpaTHB-
HOT TocnyTH y cepi 3B’ 3Ky € 3a0e3rneueHHs Oe3neKu
JIOJIMHY, CYCIIBCTBA, JIEPKABH, TOOTO 3a0e3IeUeHHs
iH(opMaIIiifHOT Oe3MeKH, TOCTIHHUI KOHTPOJIb Ta 00K
Cy0’€KTIB, SIKi 3MIHCHIOIOTH JiSUTBHICTD, 1[0 MOXKE 3aB-
JIATH TIKOH 1H(OpMAIiiTHIM BiTHOCHHAM.

BinmoBinaroun Ha TUTaHHS, YOMY came IOCIyTa
y cepi 3B’ 13Ky Ma€e MyOIiqHO-TTPABOBY IPUPOJLY, BAPTO
3ayBa)KUTH, [II0 YMOBH iX HaJaHH: Ta IUIaTa, Ky CTIOKH-
Bau 3000B’s3aHUH 3aIUIATUTH 34 ii OTPUMaHHS, € YITKO
(ikcOBaHUMU JUIsI HEOOMEKEHOTO KoJia 0ciO.

OTXe, 3 OTPUMAHOTO MOKHA 3pOOWTH BHCHOBOK,
1o iHGopMaIiifHi TOCIYTH B CYKYITHOCTI 3 MOCITyraMu
y cdepi 3B 3Ky 3a0e3NeuyroTh peaiizalliio iHpopma-
IMIHHUX TIPaB TPOMAJSTH, MPHU [BOMY aJMIiHICTPATHBHI
mocnyra 'y chepi 3B’sI3Ky 3a0e3MeuyroTh Oe3reKy
HA/IaHHS OCTAHHIX Ta MOCTIHHUI KOHTPOIb 3a SIKICTIO
OTPUMAaHHUX TOCIYT CIIOKUBAYaMH B 3a3HAYCHIN cepi.
ToMy 00’€KTOM aJIMIiHICTpAaTHBHHX IMOCIYT y cdepi
3B’s13Ky € il Qi3MuHUX abo FOPUIUYHUX OCIO, YHACITI-
JIOK HEKOHTPOJIHOBAHOTO 3/IICHEHHS SIKHX MOXe OyTH
3arojlisHa IIKoJa TIeBHUM 1H(OpPMAI[IfHUM BiJIHOCH-
HaM.

TakuM YUHOM, i aJIMIHICTPATHBHOK TOCIYTOIO
y cdepi 3B’A3Ky BapToO PO3YMITH OpraHi3amiiHO-PO3-
TOPSAYY, MyOIIYHO-CEPBICHY JISUTBHICTD, IO 3/TIHCHIO-
€THCSI MOCATOBOKD 0Cc000I0 Cy0’€KTa MyOIiYHOT amMi-
HicTparii y GopMi mporeayp o0 BUaadi T03BITBHUX
JIOKYMEHTIB 1 CIIpSIMOBaHa Ha pealtizallito Mmpas, cBOOO
1 3aKOHHHX I1HTepeciB (i3MYHUX Ta IOPHIUYHUX OCIO
10/10 3a0e3MeveHHs 1HPOPMAITIHHOT Oe3IeKH.

3 METOI BHOKPEMJICHHSI O3HAK aJMiHICTPATHBHHX
nocnyr y cepi 3B’53Ky MpoaHaIi3yeMO iCHYIOYI B Hay-
KOBIH JIiTeparypi MO3HIIi 3 I[LOTO TPUBO/LY.

Ha aymxy T.O. Komomoermp, 10 OCHOBHUX O3HaK
aJIMIHICTPaTUBHUX TIOCIYT JONUJIBHO BIJHECTH TaKi:
1) HayjaHHA JiMIIe 3a 3asgBOK0 (i3WMYHOI abo FOPUIIY-
HOi ocoOu (iHiIiaTWBHA, 3asBHA JISUTBHICTH); 0) 3B’s-
30K 13 3a0e3MEYCHHSM YMOB IS peamizamii Tpas,

2 Tlpo momroBuii 3B's30k : 3akoH VYkpaimm Big 04.10.2001 p.,

Ne 2759-1I1. URL: https://zakon.rada.gov.ua/laws/show/2759-14 (nara
3BepHeHHs: 27.02.2020).
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cBOOOJT Ta 3aKOHHHUX IHTEpPECIB KOHKPETHHX 0Ci0;
B) HaJlaHHsI JIWIIE UITXOM peatizallii BIaJHUX ITOBHO-
BaKCHb Cy0’ €KTOM TyOiiuHOl ajmiHicTparii (Biac-
HUX a00 JeNeroBaHuX TOBHOBAXKCHB); I') 3aKOHOJABUE
pETyNIoBaHHS TIpaBa Ha OTPUMAHHS 0COOOI0 KOHKpET-
HOT aJMIHICTPaTHBHOI TOCIYTH Ta KOPECIIOHIYKYOTro
MMOBHOBaKCHHSI Cy0’€KTa ImyOmiuHOi aaMiHiCTpaIii Ha
HaJaHHS TaKol MOCIYTH; J) MOMKJIHUBICTH OTPUMAHHS
KOHKPETHOI aJMiHICTPATUBHOI MOCIYTH TiependadeHo,
SIK TIPaBUIIO, B OHOMY OpTaHi; €) pe3ylbTaToM HaTaHHs
€ QJIMIHICTPAaTUBHUMA aKT — Jisi a00 pimeHHs cy0’€eKTa
myOJIIYHOT afMiHICTpaIlii, SKHM 32JI0BOJICHO 3BEPHEHHS
KOHKpeTHOi ocoOu. Lleit akt € ampecHuM (crpsimoBa-
HUH Ha 0co0y, sika 3BepHYJIAcs 3a aJMiHICTPATHBHOIO
MoCayro)?!.

BusHavyaroun O3HaKH aJMIHICTPATHBHUX TIOCHYT,
BBa)KaEMO, 110 TPABO OpPraHy IyOJIIYHOT aJMiHICTpaIii
Ha/IaBaTH OyAb-sIKy TOCIYTY € HOr0 MOBHOBA)KCHHSM,
1 HAaJEeXKXHOK IPABOBOK TMIJCTABOIO JUISA 3MIMCHEHHS
FOTO TOBHOBA)KEHHS € JUIIE 3akoH. lle BurmBae 3i
crareit 6, 92 Ta 120 Koncrurymil VYkpaiuu®, 3rigHo
3 IKHMH OpTaHi3allis, TOBHOBAXECHHS 1 TIOPSIIOK JIisUTb-
HOCTI OpraHiB BUKOHABYOI BJIaJIM TIOBUHHI BU3HAYATHCS
muire KoHctuTyniero 1 3akoHamu Ykpainu. Ha nHamy
JIYMKY, 3B)Kaloud Ha rmoJjioxkeHHs1 KoHctutyii Ykpainu,
MIPaBOBE PETYIIOBAHHS IIpaBa Ha OTPHUMAaHHS 0CO0OI0
KOHKPETHOI IMOCIIYTH, TOPSAAOK i1 HaJaHHS Ta BiJIO-
BiJIHE ITOBHOBaXCHHS OpraHy IMyOJIIYHOT aJMiHICTpaIii
Mae OyTH Oe3rmocepeIHbo nepeadavyeHe 3akoHoM. OTxe,
BPaxoBYIOUM BHWIICHABECHI HAIPAIIOBAHHS BYCHUX
Ta HU3KY IHIIHX, CIPOOyeMO cHOpMYIIFOBaTH O3HAKH
QJIMIHICTPATUBHUX TIOCIYT y cdepi TeIeKoMyHiKaIii
Ta MOIITOBOTO 3B’ S3KY.

2l Komomoens T.O. AamiHicTparvBHE mpaBo YKpaiHH. akajeMiuHUn

Kype : migpyunuk. Kuis : FOpinkom Iurep, 2011. C. 240.

2 Koucrutyuis Vkpainu Big 28.06.1996 p., Ne 254k/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%
D1%80 (nara 3Bepuenns: 27.02.2020).
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BucnoBkn

BpaxoByroun Bullle3a3Hau€He, BapTO 3pOOUTH Taki
BucHOBKH. [lo-mepiie, aamiHiCTpaTMBHa MoOCHyra
y cdepi 3B’SI3Ky — II€ OpraHizamiiHO-po3MopsIia,
nyOMiYHO-CepBICHA  AIAJBHICTD, IIO 3I1MCHIOETHCS
MOCaZI0BOI0 0CO00I0 Cy0’eKTa MyOmiyHO1 anMiHicTparii
y (hopmi mporenyp 1010 BUaadi JO3BITLHUX JTOKYMEH-
TiB 1 cipsIMOBaHa Ha peaJjizallito npas, cBOOO[ 1 3aKOH-
HUX 1HTepeciB (I3MYHMX Ta IOPUIMYHUX OCIO 11010
3abe3neueHHs iHQopmaniiinoi Oe3nexu. Ilo-mpyre,
aJMIiHICTpaTHBHI NOCIyTu y cdepi 3B 513Ky, sIKi Haua-
IOTHCSl OpraHaMy MyOJIi4HO1 aJAMiIHICTpaLii, MaloTh Taki
O3HAKM: a) iX IpeaAMeToM € il hi3uyHuX abo HpUIrY-
HUX 0Ci0, yHAC/iJIOK 301ICHEHHS AKHX MOXKe OyTH 3aro-
JisHA IKoJa 1H(OPMAIIHHUM BiIHOCHHAM; 0) BOHHU
HA/JAI0ThCS TIEBHUMHU CYO’ €KTaMHU — OpraHamu mmy0miy-
HOT ajMIHICTpalii, TOBHOBaXXCHHS SKHX BH3HAYEHI
YHHHUM 3aKOHOZABCTBOM; B) JisUIbHICTB I10JI0 HAlaHHS
3a3HAYEHUX MOCIHYr € LUJIECHPSIMOBAHOI0, OCKIIbKH
METO¥O i 3IiHICHEHHS € peaizallis Jep:kaBHoI iHdhopma-
[IAHOT Oe3MeKu; T) AISUIBHICTD MO0 HaJaHHS aJMiHi-
CTPAaTUBHUX TOCIYT Ma€ OpraHizaliifHO-pO3MOopsAYnil
XapakTep; /1) MisUTbHICTH 1010 HAJaHHS aIMIHICTPATHUB-
HUX MOCIYT € MyOJIIYHO0, aJie HE BJIAIHOI0; XK) peai3y-
I0ThCS Y (hopMi mpoLieayp CTOCOBHO BHIaul TOKYMEHTIB
JIO3BUIBHOTO XapakTepy.

OTxe, IS CHOPOLICHHS Ta YHiQiKamii HOpSIaKy
HaJaHHS aJIMIHICTPATHUBHUX MOCIYr Yy cdepi 3B’SA3Ky
CHiT BUIUINTH Taki mijicTaBu ix kinacudikanii: 1) cips-
MOBAHICTh 3arpo3 HalllOHAJbHUM IHTepecam, Oe3meri
0ci0, cycrminbCTBa Ta IepKaBu B iH(GoOpMaLiiiHii cdepi;
2) piBeHb BCTAHOBJIEHHS NMOBHOBa)KEHb 100 HaJlaHHS
aJIMIHICTPaTUBHUX TOCIYT y cdepi 3B’SI3Ky Ta IpaBo-
BOTO PErYJIIOBaHHS MPOLEIYPH iX HagaHHs; 3) GpopMu
peamizanii; 4) 3MICT TUTaHb, 3a PO3B’SI3aHHSIM SKHX
3BEpPTAIOThCS 0COOM J0 OpraHiB MyOiIiuHOi axMiHiCTpa-
uii; 5) miatHicTs; 6) Gopma JO3BUIEHOTO JOKYMCHTA,
10 BU/IAETHCSL.
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Staffing of the judiciary in Ukraine and Europe: a comparative legal aspect
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The article raises the actual issue of the system of up-to-date staffing support of the judicial branch in Ukraine,
that is in state of crisis and has a negative impact on the implementation of the fundamental right of access to justice.
It has been established that the crisis of the staffing system is caused by the lack of judges in the courts, their skills
miss-matching and a number of other political and financial factors occurring in the country. The contemporary
development vector chosen by Ukraine, under international political influence, determines the implementation
of the standards and best practices of the European Union in order to ensure the implementation of the fundamental
principles of the rule of law, the development of civil society and the strengthening of the rule of law and social
state, the achievement of an appropriate level of order and law culture, protection of rights, freedoms and legitimate
interests of man and citizen, rights and lawful interests of legal entities, interests of the state by timely, effective
and equitable resolution of legal disputes, and in case of their violation — their equitable recovery within a reasonable
timeframe. To this end, the judicial system of Ukraine has undergone fundamental changes, which in turn requires
a completely new approach to personnel and staff management. In addition, the experience of foreign countries,
especially developing ones, on resolving human resources issues in the judicial system has been explored. The article
identifies three key components of the staffing system: 1) the staffing of persons recruiting for the post of judges;
2) direct staffing of judges; 3) staffing of the court officials, among which the central role plays “direct staffing
of judges” since the judges themselves are the direct representatives of the judiciary. Also the conceptual directions
of the modern personnel policy in the judicial system have been defined, including: the mechanism of providing
the personnel selection system; introduction of the system of qualification evaluation of judges; improving the system
of special training of candidates for the post of judges; improving the staffing capacity of judiciary; strengthening
the competence and role of the National School of Judges and national scientific institutions, higher education

institutions in the system of training judges.

Introduction

Practical condition of implementation
of judicial reform in Ukraine, due to the fulfillment
of its international obligations, has revealed a crisis
of introduction of its selected mechanism, and in staffing
system in particular. This situation has been caused by
implementation of qualification evaluation of judges, on
the basis of which, at the beginning 02019, with the total
number of 7200 judges, the qualification assessment
was passed by 2151 serving judges, the qualification
evaluation procedure for the position of 3192 has not
been completed. As at 1 April 2019 only 4128 judges
out of 5285 have authority to administering justice. This
situation exacerbated the issue of staffing in the judicial
branch, especially such an important component as
the direct staffing of judges. Practical significance
of raised issues is that because of the introduced reform,
Ukraine has found itself in difficult staffing crisis, in
which the state is not able to ensure the human right
to access to justice due to the exceptional workload
of judges, which leads to the delays in trying cases.
Therefore, it’s necessary to study international
experience in the field of stuffing of the judicial
branch, especially the one of developing countries, to
examine the experience of ensuring the implementation
of the mechanism of qualification evaluation of judges,
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achieving the quality of justice and ensuring the right to
access to justice and fair legislation.

Presentation of main material

According to the European Commission on
the Effectiveness of Justice (ECEJ), the number of judges
per capita in Eastern Europe varies significantly across
countries, in general maintaining a low level compared
to Central European countries (the ratio of judges to
inhabitants reaches 20.98 judges to 100,000 inhabitants).
This situation is primarily due to the peculiarities
of the legal system of Eastern European countries,
which are characterized by the lack of dispute resolution
in the courts. At the same time, Western European
countries are also characterized by a significant decrease
in the number of judges, but this is due to other factors,
namely the reduction of government costs, through
the optimization of the judicial systems, including
the reduction of the number of judges. In addition,
the existence of an institution of mediation and justices
of the peace allows to reduce significantly the burden
on judges and the number of legal disputes in general.
The smallest number of judges in the Caucasus states,
where it is from 5 to 7 judges per 100,000 inhabitants.
In the Baltic States and in Ukraine itself, this number
starts from 17 judges (Ukraine, Estonia), for Europe,
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the average number of judges ranges from 20 to 2 judges
per 100,000 inhabitants'.

According to the Decision of the Council
of Judges of Ukraine No. 25 of 05.07.2019 Concerning
the implementation of decisions of the Congresses
of Judges of Ukraine on determining the needs
of staffing, it is established that at the present stage
of judicial reform, according to estimates and data
of various official state institutions in the judicial system
lacks 2000 judges, for the normal its functioning. In
addition, at the five-year tenure, more than two thousand
judges have not been appointed indefinitely, for variety
of reasons, including those that are beyond there control.
The situation has been complicated by the fact that
in some courts of Ukraine (approximately two dozen
of those) there are no judges at all or only one judge is on
service. At present, as the Council of Judges of Ukraine
emphasizes, on the risk for the termination of the courts
due to the lack of judges who have the right to administer
justice, since thousands of judges have completed their
five-year tenure and by this time the issue of continued
work of these judges is not resolved.

According to the content of the joint statement
on the situation in the judicial system of the heads
of the Supreme Court, the High Council of Justice,
the High Qualifications CommissionofJudges of Ukraine,
the Council of Judges of Ukraine, the State Judicial
Administration of Ukraine, the rector of the National
School of Judges of Ukraine, 2701 judges passed
the qualification assessment, 2 586 judges continue their
qualification.

At the same time, over two thousand judges were
dismissed during this period, which significantly
affected the staffing of the courts and the ability to
ensure an impartial and fair trial within a reasonable
time frames. Today, in the country, 14 courts do not
administer justice due to the lack of judges or lack
of the authority of judges, in 154 courts the number
of judicial judges is less than 60 percent of the total
authorized staff>.

In the context of foregoing, consideration
should be given to the recommendations on
the effective implementation of the Basic Principles on
the Independence of the Judiciary (adopted by United
Nations Economic and Social Council resolution
1989/60 and approved by United Nations General
Assembly resolution 44/162 of 15 December 1889),
implementing the principles of: each Member State
must provide adequate facilities to enable the judicial

' Judicial systems of the Eastern European countries Analysis of data
by the European Commission for the Efficiency of Justice (CEPEJ)
CEPEJ STUDIES No. 21. Strasbourg — 2015. URL: https://rm.coe.int/
cepej-studies-n2 1-council-of-europe-publishing-judicial-systems-of-
the/1680788248

2 Decisions of the Council of Judges of Ukraine Concerning
the implementation of the decisions of the Congresses of Judges
of Ukraine on the issues of determining the needs of staffing of July 25,
2019 No. 25. URL: http://rsu.gov.ua/uploads/article/risenna-rsu-no-35-
vid-05072019-s-0b2a5d2dd6.pdf
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authorities to perform their functions properly; judges’
tenure of office, their independence, security, appropriate
remuneration, conditions of service, pensions
and retirement age must be properly guaranteed by law).
Fundamental principles, the state should pay particular
attention to the need to provide certain resources
necessary for the functioning of the judicial system,
given the appointment of sufficient amounts of judges,
adequate for the caseload, providing the courts with
the necessary staff and equipment and providing judges
with a decent level of personal security, pension benefits
and salaries.

In the view of above, it is possible to speak not
only about the problems of staffing of the judiciary,
but also about the violation of the inalienable
human right to access to justice. The constitutional
guarantees for the accessibility of justice in Ukraine
are the consolidation of the provision that «rights
and freedoms of a person and of a citizen are protected by
acourt» (Art. 55 CC) and the extension of the jurisdiction
of the courts to “any legal disputes and any criminal
charges” (Art. 124 KU)?. References to these norms
are also contained in the content of Article 7, paragraph
3 of the Law of Ukraine “On Judiciary and Status
of Judges™, which state that “access to justice for each
person is ensured in accordance with the Constitution
of Ukraine and in accordance with the procedure
established by the laws of Ukraine”. In addition, these
guarantees are stipulated in the Decree of the President
of Ukraine “On the Strategy of Reform of Judiciary,
Justice and Related Legal Institutions for 2015-2020”
of 20.05.2015 No. 276/2015°. One of the main areas
of implementation of the Strategy is “strengthening
the guarantees of the quality of justice overall, without
limiting the right of the participants of the trial to
the right of access to justice”. At the same time, it should
be understood that accessibility to justice is not only
the territorial closeness of justice bodies to citizens, but
also the availability of rights and opportunities to exercise
them when appealing to the court, initiating criminal
proceedings, as well as the existence of correspondent
duties of the entities conducting judicial proceedings,
that in general, meets the requirements set out in
international legal instruments. According to ECHR
statistics for 2016, there have been 79750 applications
to ECHR about the violations of the right to access to
justice, and the three leading countries are: Ukraine
(22.8%), Turkey (15.8%), Hungary (11.2%). Therefore,
Ukraine is a leader among countries that have ratified
the Convention, but remains one of the leaders in

3 Constitution of Ukraine: Law of Ukraine of June 28, 1996
No. 254k / 96-BP. Information of the Verkhovna Rada of Ukraine. 1996.
Ne 30. Art. 141.

4 On the Judiciary and Status of Judges: Law of Ukraine
of 02.06.2016 No. 1402-VIII. The Verkhovna Rada (BBR) 2016. Ne 31.
Art. 545.

5 On the Strategy for Reforming the Judiciary, Justice
and Related Legal Institutions for 2015-2020: Presidential Decree No.
276/2015 of 20.05.2015.
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the number of requests to the ECHR, indicating that
there are problems with realization of the rights under
Convention.

This situation in the country is the result
of personnel policy, which led to the fact that the justice
system does not fulfill its tasks. The human resources
of the judiciary is inextricably linked to the human
resources policy of the state as a whole and is based
primarily on the State Human Resources Policy
Strategy for 2012—2020 approved by the Presidential
Decree of 01.02.2012°% whose main purpose is to
ensure all the spheres of life of the state by the qualified
personnel necessary for the realization of national
interests in the context of the development of Ukraine
as a democratic, social state with advanced market
economy.

The basis of the activity of any institution or
organization is its human resources. The direct
face and authority of the judicial branch remain its
representatives- the judges. The European Commission
on the Effectiveness of Justice recognizes that human
resources, namely “the competence and professional
development of judges and court staff are an important
guarantee of quality justice in the country”’.
Purposeful activity of state authorities (their officials),
organizations and officials regarding the recruitment,
training, distribution, transferand dismissal of personnel
O.M. Bandurka® proposes to understand as personnel
policy. From the point of view of public administration,
V.M. Kolpakov®, goes to the legal understanding
of the concept of “personnel policy” and notes that
it is “a comprehensive system of human resources
management, a system of people management across
the state, region, industry or individual organization
(in this case we are talking about the judicial system),
a leading line of activity of the state, which covers
the development of organizational principles of work
with people, formation and rational use of human
resources. Personnel policy, according to the scientist,
is a long-term line of human resources development,
one of the leading directions of the state’s activity,
which covers the development of organizational
principles of work with people, formation
and rational use of human resources, ensuring effective
development of human resources”. Analyzing legal
literature, Denysyuk D.S. defines personnel policy as
relations concerning training, recruitment, education

®  On the Strategy of State Personnel Policy for 2012-2020: Presidential
Decree No. 45/2012 of 01.02.2012. URL: http: //zakon3.rada.gov.ua/
laws/show/45/2012

7 European Commission for the efficiency of justice, Checklist for
promoting the quality of justice and the courts. Strasbourg. 2008. URL:
https://rm.coe.int/european-commision-for-the-efficiencyof-justice-
cepej-checklist-for-promo/16807476¢f

8 Bandurka O.M. Theory and methods of work with personnel in law
enforcement agencies: A textbook. Kharkiv : Univ. Of Internal Affairs,
2000. 480 p. P. 134.

®  Kolpakov V.M. Conceptual and conceptual bases of personnel sup-
port of the vocational education system. Theory and methodology of edu-
cational management. 2010. Ne 4. P. 3.
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and deployment of managerial staff at different levels
of management!’.

Judges are the only source of judicial power in
Ukraine. Therefore, by identifying three areas of staffing
of the judicial system of Ukraine, namely: 1) providing
staff for persons who recruit for the position of judges;
2) direct staffing of judges; 3) staffing of the court
officials, undoubtedly the core of the staffing system can
be defined as “direct staffing of judges”.

While agreeing with the view of T. Kaganovskaya'!
that the main objective of Staffing Support is following:

— formation of a highly professional
and competent judiciary, which is associated with
the development and enhancement of the social potential
of the entire judicial branch in general (development
and implementation of personnel policy; formation
of a system of entities capable of implementing it;
development of a scientific and regulatory framework
for staffing; implementation of modern human resources
management technologies, etc.);

— enhancing the capacity and empowerment
of all staff of the judiciary, as well as of a specific
employee (judge, court employee), as well as ensuring
the successful use of their own capabilities to achieve
national goals (improving of the recruitment and staffing
activities, their promotion; direct work with the staff
of the judiciary; improving the activities of the persons
who are responsible for staffing.

This approach is reflected in the Reform Strategy!'?,
as shown by its current trends in resolving personnel
problems in the judiciary:

— one of the first areas is, of course, the emphasis
on the Judiciary, namely: ensuring the functioning
of a competitive recruitment system for judges based
on a new personnel efficiency management system that
will ensure the evaluation of judges based on an equal,
transparent criterion. Implementation of the system
of qualification evaluation and regular evaluation
of judges (The criteria for qualification evaluation
are: 1) competence (professional, personal, social); 2)
professional ethics; 3) integrity. The characteristics of these
criteria will give a certain idea of the system of assessing
the quality of work of a judge'®, the consolidation in
the law of the principle of improving the professional
level of judges as the main criterion for promotion
of judges in their professional careers;

10 Denisyuk D.S. Personnel work in law enforcement: concept and pro-

cedural aspect. Scientific Bulletin of Kherson State University. 2015.
Ne 3-2. P. 129-131. P. 130.

1" Kaganovska T.E. Personnel support of public administration in
Ukraine : monograph. X.: KhNU. Karazin, 2010. 330 p. P. 197.

2. On the Strategy for Reforming the Judiciary, Justice
and Related Legal Institutions for 2015-2020: Presidential Decree
No. 276/2015 of 20.05.2015.

3 On the procedure and methodology of qualification assessment,
indicators of compliance with the criteria for qualification assessment
and means of their establishment. The regulation was approved
by the High Qualifications Commission of Judges of Ukraine
03.11.2016 Ne 143 / zp-16 (in the wording of the decision of the High
Qualifications Commission of Judges of Ukraine 13.02.2018 Ne20/zp-18).
URL: https://vkksu.gov.ua/en/ociniuwannia-suddiw/dokumienti/
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— improving the system of special training
of candidates for the post of judge, including
the strengthening of the link between the systems
of initial training and the appointment of judges,
as well as the introduction of effective mechanisms
for investigating information about the candidate
for the position of judge in terms of integrity
and other qualities and reviewing age requirements
and professional experience for judicial candidates;

— thenext step is to improve the staffing of the court
administration;

— comprehensive strengthening of the capacity
ofthe National School of Judges of Ukraine and the system
of training of judges;

— have not been neglected the persons that provide
training, introduction of mechanisms for achieving
greater unity of judicial practice by strengthening
the research and analytical capabilities of higher
specialized courts, strengthening the role of the Supreme
Court of Ukraine, ensuring their close cooperation
with scientific institutions (National Academy of Law,
National Academy of Ukraine, law schools).

In addition, from the conceptual measures aimed
at resolving staffing problems in the current judicial
system have been identified the following: regulatory
support for transparent mechanisms for reviewing
professional suitability using objective criteria
and applying fair procedure and the results of this is
the need to define the notion of “professional suitability
of judges”.

Other measures include reviewing the appointment
of judges to the post and the transfer of judges in
accordance with their professional qualities, experience
and achievements, solely on a competitive basis,
and appointment of judges for an indefinite term;
introduction of the institute of secondment of judges
to other courts in order to regulate the workload
of judges; establishment of a clear list of grounds,
impartial and transparent procedure for dismissal
of judges and termination of their powers; increasing
requirements, including ethical ones, for members
of the bodies responsible for forming the judiciary. In
this regard, Skomoroha L.'* notes appropriately that,
persons selected for judicial office, should have high
moral qualities and abilities, as well as appropriate
training and qualification in the field of law. Any
method of judicial selection shall safeguard against
the appointment of judges on improper motive. During
the judicial selection there is not to be discrimination
on the ground of race, color, sex, religion, political or
other beliefs, national or social origin, property status,
etc.; however, the requirement that a candidate should
be a national of the certain state is not to be considered

4 Skomoroha L.V. Competitive selection of candidates for
the post of judges, international experience and national realities. URL:
http://www.vru.gov.ua/Docs/al60909.pdf
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discriminatory. This basis is enshrined at the international
legal level and is the basic guarantee of ensuring
everyone an equal opportunity in the right to be elected or
appointed to the position of judge. The European Charter
for the Status of Judges (Council of Europe, 1998)
states that the rules for the selection and appointment
of judges by an independent body or commission
require selection on the basis of the candidates’ ability to
evaluate cases freely and impartiality, cases committed
to them and apply the law with full respect for the human
dignity. A candidate cannot be refused a post solely
on the basis of gender, ethnic or social origin, or on
the basis of his or her philosophical or political views or
religious beliefs'>.

Conclusions

In the view of foregoing, it should be noted that
in order to ensure adequate staffing of the judiciary
in Ukraine, to prevent the staffing crisis and to fill
the national courts with new judicial staff, it is necessary
to reconsider the issue of reconciling the number
of judicial posts in order to ensure real access to justice
in Ukraine. The study of the experience of foreign
countries, especially the one of developing countries,
is not in direct borrowing or copying of specific
mechanisms and measures of staffing, but in awareness
and understanding of the concept of staffing
of the judiciary of our country and the implementation
of appropriate effective measures, instruments, suitable
for current socio-economic and political conditions
of the state. The high level of professionalism
and qualification of judges ensures the high quality
justice in the country. Management of human resources,
qualitative staff selection, professional development are
the most effective means to promote the improvement in
theperformanceofthejudiciaryasaninstitutionofthestate,
which is designed to ensure the protection of rights
and freedoms, the legitimate interests of the individual
and the citizen. The main factors that cause problems
in the qualitative staffing of judiciary include: imperfect
human resource planning, disproportionate workload,
the issue of quality assessment, etc. The main areas
that need improvement are classified into three types:
direct staffing of judges; staffing of judiciary; staffing
of bodies, which are authorized to select judges. The
main task of the state at the current stage of reforming
the staff system of the judicial branch is the resourcing
and management support of this process. Without a high
level of financial, organizational and legal, material
support for judicial reform, it is impossible to reach
the goal, proclaimed by the reform strategy.

5" Prokopenko B.A. International Standards for the Selection
of Judicial Candidates. Journal of the Kyiv University of Law. 2013. Ne 1.
P. 356-359.
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The article examines the institution of a constitutional complaint that has taken a major step towards establishing
a legal reality that can satisfy the needs of modern society in an impartial, fair and effective national mechanism for
the protection of the rights, freedoms and legitimate interests of participants in criminal proceedings.

The purpose of this scientific work was to determine the features of the application of the constitutional complaint
as an integral part of the national mechanism for the protection of the rights, freedoms and legitimate interests

of participants in criminal proceedings in Ukraine.

The author emphasizes that the tasks that the institution of a constitutional complaint faces as a mechanism
for securing the rights, freedoms and legitimate interests of citizens include not only and not so much the purpose
of protecting a specific right of an individual citizen as the overcoming of the unconstitutionality of the rule of law
that does not conform to the spirit of the Constitution of Ukraine.

As the author points out, it is difficult to overestimate the importance of the institution of a constitutional
complaint as a tool for the protection of the rights of participants in criminal proceedings, considering that
the unconstitutionality of the law, applied by the court in the decision of the case is a statutory basis for reviewing

court decisions taken in criminal proceedings.

The article draws attention to the fact that the powers of the Grand Chamber of the Constitutional Court of Ukraine
to issue a temporary restraining order are able to respond quickly and effectively to a corresponding violation
of the Constitution, since the execution of a court decision can lead to a further violation of the constitutional rights.

Summarizing the results of the study, the author concludes that the institute of constitutional complaint is
effectively able to protect the rights, freedoms and legitimate interests of the citizens of Ukraine, in particular during

criminal proceedings.

KoncTuTyniiina ckapra B cucTteMi HaiOHAJIBLHOTO MeXaHi3My
3axXUCTy NPaB YYaCHUKIB KPUMIiHAJBLHOIO NPOBAKeHHS B YKpaiHi

leanoeé Muxaiino Cepciiiosuu
acnipanm xagpedpu npasocyoos
OPUOUUHO20 (aKyibmenty

Kuiscoroeo nayionanvrnozo ynieepcumemy imeni Tapaca [llesuenka, Yrpaina

Beryn

KoucrutymiitHa ckapra crajia HOBEJOK YKpaiH-
CBKOTO KOHCTUTYLIHHOIO CYyJIOYMHCTBA, SKOIO OyIo
3IICHEHO BENHWKUN KPOK JIO BCTAHOBIICHHS TaKOi Ipa-
BOBOI JIHCHOCTI, IO 3MOXE 33J0BOJBHUTH TOTpEOU
CY4YacHOTO CYCHUIbCTBA B HEYINEPEIKEHOMY, CIIpaBe[l-
JUBOMY Ta C(QEKTUBHOMY HAILlIOHAIEHOMY MEXaHi3Mi
3axucTy TpaB JonuHA. OIHIEI0 3 OCHOBHHX IIiZICTaB
3arpoBaKEHHS] 1HCTUTYTY KOHCTUTYLIHHOI cKapru
cTajla HEIOCTYIHICTh KOHCTHUTYIIIMHOTO MpPaBOCYIISI
JUIA TpOMaJisfiH YKpaiHu. Pe3ynbraroM 3ampornoHOBaHUX
HOBOBBEJIeHb Oyi10 mpuilHATTS 3akoHy Ykpainu «IIpo
BHeceHHs 3MiH J0 KoHctuTyii Ykpainu (11010 npago-
cymist)» Big 02.06.2016 p. Ne 1401-VIII', momoxeHHst
SIKOTO BU3HAYMJIM NPaBO Ha 1HIUBIAyaJbHE 3BEPHEHHS
no Koncruryniitnoro cyny Ykpaiau (mami — KCVY) 3a
3aXUCTOM MOPYLICHUX MpaB. 3alpoBaKEHUI IHCTUTYT

! 3akoH npo BHeceHHst 3MiH 10 Koncruryuii Vkpainu (11010 npaso-

cymnst) 2016. Tonoc Vrpainu. 2016. Yepsens 02. Ne 118.
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KOHCTUTYIIIHOI CKapT¥ TOBUHEH BUPIIITYBATH TUTAHHS
KOHCTHUTYIITHOCTI HOPM 3aKOHIB, SIKi TOPYIIYIOTh IpaBa
JIONIMHY, He BiAMOBIatoun ayxy Korcrutyiii Yipainu.

JlocmipKeHHSIM 1HCTUTYTY KOHCTHTYIIIHHOT CKapru
3aiiMaucs Taki BYCHI Ta TpPaKkTHUKH, sk T. bpuHb,
A. Tomosin, M. D'ymeraii, I1. €srpados, B. Kammo,
M. Kocrunpkuii, O. [erpumma, M. Casenko, A. Ceri-
BaHOB, B. Crkomopoxa, A. Crpmxak, JI. Tepnernpkuid,
M. Tecnenko, I1. Tkauyk, FO. Tomuka, B. Ilanosau,
C. lleruyk. OnHaK 3HAUYCHHS IHCTUTYTY KOHCTUTYIIIH-
HOI CKapru sk 1HCTPYMEHTY 3aXHCTy TpaB YYacHHKIB
KPUMIHAIILHOTO TPOBA/HKEHHS Ta OCOOIMBOCTI HOro
3aCTOCYBaHHA B MEXaX KPHUMiHaJIBHO-TIPOIIECYaTbHUX
MIPABOBITHOCHH IIIe HE CTaBajO IPEIMETOM HayKOBOTO
BUBUCHHSI.

VY 3B’s13Ky 3 IIIM, METOI0 CTATTi € BU3HAYCHHS 0CO-
OnmMBOCTEH 3aCTOCYBaHHS KOHCTHUTYIIIHHOI CKapru sK
CKJIQJIOBOTO €JIEMEHTY HalllOHAILHOTO MEXaHi3My 3aXH-
CTY TIpaB, CBOOOJT 1 3aKOHHUX 1HTEPECIB YYaCHUKIB KpH-
MIHAJIBHOTO TIPOBA/KCHHS B YKpaiHi.
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Bianosinuo no cr. 151-1 Korcrurymii Ykpainu KCY
BUpilllye NHUTaHHS Npo BiAMoOBiAHICTh KoHcTuTywil
VYkpainu (KOHCTUTYLIHHICTb) 3aKOHY YKpaiHU 3a KOH-
CTUTYLIMHOIO CKaprow ocoOH, sika BBaXae, 110 3aCTO-
COBaHHUH B OCTaTOYHOMY CYIOBOMY pillleHHi B ii cripasi
3akoH YKpainu cynepeunts KoHcTuTyiii Ykpainu®.
Koncrutyniiina ckapra moxe OyTu mojiaHa B pasi, sIKIIO
BCl IHII Hal[iOHAJbHI 3aCO0M OPUIUYHOTO 3aXUCTY
Buyepnano. Crarts 7 3akony Ykpainu «lIpo Koncru-
TyuidHuil cyn Yipainn» Big 13.07.2017 p. Ne 2136-VIII
(mani — 3akoH) 1o noBHOBaXkeHb Cyay BiZIHOCUTbH BHpi-
LIeHHA NMUTaHb Npo BianoBiaHicTs Konctutynii Yipa-
THM (KOHCTHUTYLIHHICTh) 3aKOHIB YKpaiHu (iXHIX OKpe-
MHX TOJIOKEHB) 32 KOHCTHUTYI[IITHOIO CKaprow ocoowu,
sKa BBa)Ka€, LI0 3aCTOCOBAaHMNA B OCTATOYHOMY CYIIO-
BOMY pilieHHi B ii crpaBi 3akoH YKpaiHU CylepeduTh
Koucruryii Yipainu®.

3rigHo 31 cT. 55 3aKOHY KOHCTUTYLIHHOIO CKaproro
€ nonane 10 KCY nucbMoBe KJIOMNOTaHHS LIOAO Iepe-
Bipku Ha BianoBiaHicTe Koncturyuii Ykpainu (koH-
CTUTYLIIHICTh) 3aKOHY YKpaiHu (HOro okpeMux moso-
JKEHb), 110 3aCTOCOBAHUKA B OCTAaTOYHOMY CYIOBOMY
pilIeHH1 y cmpaBi cy0’ekTa mpaBa Ha KOHCTUTYLIHHY
CKapry.

Mu BBaykaeEMO HEOOXITHUM JIJIsl TPOBEACHHS BCeOId-
HOTO aHaJli3y 1HCTUTYTY KOHCTUTYLIIHOI CKapr 10Ci-
JUTH TIIyMa4€HHS 3MICTYy 1HCTUTYTY KOHCTUTYLIHHOI
CKapru, sSKUi MPOBOIMBCS BITYU3HAHUMHU NPAKTUKAMHU
1 HAYKOBIISIMH.

Tak, cmymHow Buaaerbes aymka B.M. IllanoBana,
SIKUM po3MIfae KOHCTUTYLIHHY CKapry sK NpaBOBHIA
3aci0 1HILiIOBaHHs B OpraHi KOHCTUTYLIIHOI IOPUCIUK-
uii, Hacamnepen (hi3nIHOI 0c00010, CIeNiaIbHOT TIPO-
LeAypU 3aXHMCTy KOHKPETHOTO IpaBa, L0 MOPYLIEHO
AKTOM, BUJAHUM JIepKaBHUM OpPraHoM ado 1ocaa0BoOI0
0Cc000I0 B CHCTEMi BUKOHABYOI BJIAJ, YW PIILICHHSIM
Cydy 3aranbHoOl ropucaukiii’. YV coro uepry I1. €Brpa-
(OB yKka3yBas, II0 MPABO IPOMAJISH HA KOHCTHTYIIIHY
CKapry BHUCTYyNa€ HE TIJIbKM AK MPAaBOBUH 1HCTPYMEHT
3aXUCTy KOHCTUTYLIMHUX NIpaB 1 cBOOO, ane 1 K OpieH-
TUD JUIs A€p>KaBH, sika 3000B’s3aHa 10aTy NPO JIIOIUHY,
cpusiTi (HOPMYBAHHIO TPOMAISTHCHKOTO CYCIILIBCTBA
i BiznoBigaru 3a #ioro 6e3nexy’. JlouinpHum Oyjie HaBe-
CTH TakoX nosuuito B. banzaka, sxuil cTBepIKyBas,
oI0 [Ie OJHWM HampsMOM (DYHKIIOHAJIBHOI XapakTe-
PUCTHKH 1HCTHTYTY KOHCTUTYLIHHOI CKapru BUCTyIae
i 3HaueHHS AK IOPUAMYHOI rapaHTii KOHCTUTYLIHHOI

2 Koucruryuiss (OcHoBHHI 3akoH) VYkpainu 1996. Bioomocmi

Bepxoenoi Paou Yxpainu. 1996. Jlunens, 23. Ne 30. Cr. 141.

3 3akon mnpo Koucruryuitiamit Cyn  Vkpaimm  2017.
Vkpainu. 2017. Cepnens, 02. Ne 141.

4 Ilamosan B.M. Cyx sik oprai KOHCTUTYIHIHOTO KOHTPOIIHO (i3 3apy-
ObKkHOrO nocBiny). Bicnux Koncmumyyitinoco Cyoy Vpainu. 2005.
Ne 6. C. 32.

> CemnianoBA.O., €srpados II. KoHcrutymiiiHa ckapra rpomasH
B peaisix cydacHocTi. [Ipaso Vipainu. 2003. Ne4. C. 85.
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3aKOHHOCTI [iSUTHOCTI OpraHiB Iep»kaBHOI Biaan®.
besymoBHO, yBaru 3acimyroBye i mymka M. [ynipras,
SKUH po3NIsAa€ HeOOXiTHICTh KOHCTUTYIIIHHOI CKapru
B MEax JBOX B3a€MOIIOB’SI3aHHUX HAINPsIMiB: KOHCTH-
TyIiiHA CKapra sK rapaHTisl IpaB JIFOAMHUA 1 KOHCTH-
TyIi{HA CKapra sIK 1HCTHTYT JEeMOKPATHYHOI TPaBOBOI
JepyKaBu’.

MU TIOBHICTIO MIATPUMYEMO 3TajiaHi TO3MIIii,
OCKIJIBKH 3aBJIaHHS, SKi CTOSTh IEpe]] 1HCTUTYTOM
KOHCTUTYIIIHOT CKapru sK Iepes] MEeXaHi3MOM 3a0e3-
TIEUEHHS TIpaB, CBOOOX 1 3aKOHHUX IHTEpECiB IpoMa-
JISTH, BKITIOYAIOTh HE TIJIBKHU 1 HE CTUIBKH METY 3aXUCTY
KOHKPETHOTO IpaBa OKPEMOTO TPOMAISHUHA, CKITBKU
TIOJIOJNIAHHST HEKOHCTHUTYIIHHOCTI HOPMH 3aKOHY, KU
He Bimmosinae nyxy Korctutyrii Ykpaiaum. Y 3B’s3Ky
13 1M JIOpEYHO HaBecTH no3uiito M. ['yibras, B ssKuit
BiH HAaroJIOIIyBaB, IO Y HAyIll KOHCTUTYIIHOTO TpaBa
CYTTEBO HENIOOIIHIOETBCS OaraToMaHITHICTh (DYHKITIO-
HAJIBHUX HANpsAMIB IHCTUTYTY KOHCTHTYIIHHOT CKaprH,
PI3HOACIIEKTHICTh HOTO TEOPETHKO-NPUKIATHOTO 3HA-
YeHHSI B YMOBAX CTAaHOBIICHHS Ta PO3BUTKY CyYacHOTO
KOHCTUTYI[IOHAII3MY?.

3anpoBajpKeHHsI 1 pearizaiis 1HCTUTYTY KOHCTHTY-
IIAHOT cCKapry B YKpaiHW MOXKHA BBaKATH CIIPABKHBOKO
HOBEJIOIO YKPATHCHKOTO 3aKOHONABCTBA i TOCHUTH BakK-
JIUBUM KPOKOM Y TIOOYZIOBI TIPABOBOI JIep)KaBu B YKpa-
Hi. SIK BIyYHO 3a3HAYarOTh HAYKOBIl, KOHCTHTYIIIHHA
ckapra, Oyay4d crenu(iyHUM THCTPYMEHTOM 3aXHUCTY
KOHCTUTYIIIHHUX TIpaB OCOOH, HaJa€ TI'POMaJSTHUHY
MIPaBO K CTOPOHA BCTYINAaTH Yy MPaBOBUU CIHip 13 Jep-
JKaBOIO Ta 11 OpraHaMu, HaBITh 13 CAMUAM 3aKOHOJIABIIEM,
THM CaMHM CIIPHSFOYM 1HTETrpallii TpOMaJisiH y Mpolec
VIIPaBIIiHHS AEP/KABOIO 1 CYCILITECTBOM’.

BonHoyac HeoOXiIHO HarajaTH, MO 1HCTUTYT KOH-
CTUTYIIIHOT CKapTy HE € HOBUHKOIO JIJIsl CBITOBOT MpaK-
THKHA 1 Mae 0araro BAalluX TPUKIAJIB 3aCTOCYBAaHHS
y HaIllOHAJhbHHUX 3aKOHONABCTBaX pi3HUX KpaiH. Tak,
IHCTUTYT KOHCTHTYIIIHOT CKapru icHye y 15 kpaiHax
€ppor, 30kpema B Icnanii, Himewunnn, [IBeitnapii,
Pocii, [Tonpmii Ta iHmux. OHAK BIATI IPUKITIATA iMILTES-
MeHTaIii 1HCTUTYTY KOHCTUTYIIIHOI CKapra HasBHI
i B IHIIUX KpalHax CBITY, HApuKiIaa y MoHTodil.

[ikaBuM nipukiagomM € pocsia [lombmm, ge mia KoH-
CTUTYIIIHOIO CKaproro po3yMIeThCs OCOOTUBHI ITPaBo-
BHH 3aci0, mo 1o3Boisie cyd exty (iznuHiit abo ropu-
JIUYHIA 0c001) 3BepTaTUCS 10 OPTaHy KOHCTHTYIIHHOTO
KOHTPOJIO 3 MPOXAaHHSIM IEPEBIpUTH MPUHHSITE IIOAO

6

Banaszak B. Modele skargi konstytucyjnej. Skarga konstytucyjna.
Praca zbiorowa pod red. Janusza Trzcinskiego. Warszawa : Wydawnictwo
Sejmowe, 2000. P. 188.

7 T'ynsraii M.M. IloBHa 4uM HOpPMATHBHA KOHCTHTYIiHHA cKapra :
MONIYK HAIIOHANBHOT MOJIeT. Bichux Axademii npasosux Hayk Yxpainu:
30. HayK. rp. ; peakos. : B.S1. Taniii ta in. Xapkis : [Ipaso, 2013. Ne 1 (72).
C. 30.

8 Tynbrait M. M. ®yHKIIOHAIbHI XapaKTEPUCTHUKU IHCTUTYTY KOHCTH-
TYLIHHOI CKapru Ta MOJEeIb HOro BIPOBAKEHHS B YKpaiHi. Bicnuk Kon-
cmumyyitinozo Cyoy Vipainu. 2011. Ne 4-5. C. 187.

®  IlpoGieMu i MepCreKTHBH 3alPOBA/KECHHSI 1H/MBIyaIbHOT KOHCTH-
TyuLiiHOT ckapru B Ykpaini : Mmonorpadist / O.B. [Terpummn Ta in. Kuis :
Arika-H, 2010. C. 31.
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HBOTO OCTaTOYHE PIIICHHS IMyONIYHUX BIIACTEH, SIKIIO
BOHO TIOPYIIIY€ HOT0 KOHCTHTYIIiiHI cBoOOoaM 1 mpaBal’.
HimMerpki KOHCTUTYITIOHATICTH HArOJIONIYIOTh, IO KOH-
CTUTYIIIfHA CKapra € OCHOBHHM IIPAaBOBHM 3ac000M
3aXUCTYy 1HJUBIIYyaIbHO-CY0 €KTUBHUX OCHOBHHX IIpaB
1 cBOOOI TPOMAJISTHUHA, III0 MTOPYIIEH] JepKaBoko, MPH
IIbOMY BOHA TaKOX € CIICIU(IYHOI CKApPror rpoMajs-
HUHA TIPOTH AepkaBu'!.

Criji HaroJIOCHTH, IO 3alpPOBAKEHHS 1HCTUTYTY
KOHCTUTYIIIHOT CKapry € CKJIaJHUM 1 OaraToeTarmHuM
[POLIECOM, BTIJICHHS SIKOTO JOCHTh YacTO MPU3BOAUTH
JI0 TIEpETIOH B HOTo e(peKTHBHIN peaizaliii. Mu nepeko-
HaHi, 1110 HAsIBHICTh MPHUKJIAJIIB HEBJIAY 1 YCIIXiB B X0/
peamizamii IHCTUTYTY KOHCTHUTYIIHHOI CKaprd Hajae
3HAYHI MOXKJIMBOCTI Y BUBYCHI IHO3EMHOT'O JIOCBITy pea-
Ji3amii OKpeMHX €JIEMEHTIB MEXaHi3My 3a0e3TcUCHHS
[paB JHOJMHY B HAIlIOHAIIBHUX CHCTEMaX.

OxpeMo HEOOX1JIHO HAroJIOCHTH IPO BaXKIHBICTh
ICHYBaHHS THCTUTYTY KOHCTHUTYIIIHHOI CKapru sK Mexa-
HI3MYy 3a0e3Ie4eHHs MPpaB, CBOOOIT 1 3aKOHHHX 1HTEPECIiB
YYaCHHKIB KPUMIHAJIBHOTO MPOBAKECHHS. 3aKOHOaBYe
3aKpITUICHHST TPOIECYabHOTO MEXaHI3My CKaCyBaHHS
PpillIeHb CY/IB 3arajlbHOi FOPUCIMKII Yyepe3 OCKapIKeHHS
KOHCTHTYIIITHOCTI HOPM, 5IKi OyJIO TTOKJIaJICHO B OOTPYyH-
TYBaHHSl NPUUHATHX PIIICHb y KOHKPETHHX KpPHMi-
HAJbHUX [POBA/DKCHHSX, HAJAI0 TIPOMAJSTHAM JyKe
[IHHE TPaBO JIOCTYITY JIO KOHCTUTYIIIHHOTO MPaBOCYIS
Ta pealiCTUYHY MOKJIMBICTh OCKAp)KUTH HE TUTbKH Ta HE
CTUTBKH TPOIIeCyalibHI TOPYIIEHHS T Yac 3TiHCHEHHS
KPUMIHAIBHOTO TIPOBAJKCHHS, aJle TAKOXK 1 MarepiaibHi
HOPMH 3aKOHY, 3 YpaxyBaHHSM SIKHX TaKe [POBa/KCHHS
31CHIOBAJIOCH.

Bakko mepeoriHuTH 3Ha4eHHSI THCTUTYTY KOHCTHTY-
MIAHOT CKapTH SIK IHCTPYMEHTY 3aXHCTY IPaB yYaCHHUKIB
KPUMIHAIILHOTO POBAHKEHHS, BPAXOBYFOUH, IO BiJIIO-
BiJTHO JI0 yHKTY | yactuHu 3 crarTi 459 Kpuminaib-
HOTO TIPOIECYaLHOTO KOJAEKCY YKpaiHu'? BCTaHOBJIEHA
Koncrutyniitaum Cynom YkpaiHi HEKOHCTUTYIIHHICTS,
KOHCTUTYIIIHICTD 3aKOHY, 1HIIIOTO MPABOBOTO aKTa YW
X OKpEMOTO MOJIOKEHHSI, 3CTOCOBAHOTO CY/IOM ITiJT Yac
BHPIIICHHS CIPaBH, € BUKIIOUHOK OOCTaBHHOIO, SKa
Y CBOIO Yepry — HOPMaTHBHO BHU3HAYEHA ITiJCTaBa JJIs
Hepenisly YXBaJICHUX Y KPUMIHAIBHOMY [TPOBa/KCHHI
CYIIOBHX PIllICHB.

Bapro 3ayBaxuTH, MO 1HCTUTYT KOHCTHUTYIIHHOT
CKapru Moke OyTH 3aCTOCOBaHHMM JIMIIE y pasi, KO
BCl 1HIINI HaIiOHABbHI 3aCO0HM IOPUIUYHOTO 3aXHCTY
BUYEPIIaHO, TOOTO JUIsl peaizaiii mpaB Ha KOHCTHUTY-
iHY cKapry oco0i HeOOXiJHO OTPUMATH OCTATOYHE
CyZIOBE pINIIEHHS B CyJaX 3arallbHoi a0o cremiaabHoT
FOPUCIUKIT 1 y CTPOK HE Mi3HINIE TPhOX MICAIIB i3
JHsI BUHECCHHs pillIeHHsT 3BepHyTHCs 10 KoHcTH-

10 Garlicki Leszek. Polskie prawo konstytucyjne. Zarys wykladu. Wyd.
12. Warszawa, 2008. P. 365.

" Maunz T. et al. Bundesverfassungsgerichtsgesetz, Loseblatt. Stand,
2005. P. 151.

12 KpuminanbHuii npouecyanbuuil kogexke Yrpainu 2012. [oroc Vipa-
inu. 2012. TpaBens, 19. Ne 90-91.
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tynidaoro Cyny VYkpaiHu 3 HaJIe)KHO O(POPMIICHOIO
CKaproro.

Po3misin  KOHCTHTYHIWHOT CKapru  3IIHCHIOETHCS
B TIOPSAKY, BU3HAYCHOMY [UIS PO3TIISITY KOHCTUTYIIN-
HUX [TOJIaHb 1 3BEPHEHb, 32 BUHATKOM 0COOJIMBOCTEH, K1
MpUTaMaHHI JIMIIC PO3MIALY KOHCTUTYIIHHOI CKapTH.
Mpu BBakaeMO 3a HEOOXIJIHE 3BEPHYTH yBary Ha JesKi
ACTIeKTH PO3DNISy KOHCTHTYIIHHOI CKaprH, 30KpemMa
Ha Ti, 10 OyJIM 00’€KTaMu KPUTHUKHU 3 OOKY MPAaKTHKIB
1 HAyKOBIIIB.

BpaxoByroun monmokeHHst craret 55, 56, 62,
63 3akoHy, MOKHa KOHCTaTyBaTH, IIO0 B IIbOMY HOp-
MaTHBHOMY aKTi 3aKIJIaJICHO JIOCHTh BEJIMKHH TEperiK
00CTaBUH, SIKI MOXKYTh CTaTH IMEPEIOHOI0 y BIAKPUTTI
Ta 3aBEpIICHHI pPO3MISAY KOHCTHUTYIIIMHOTO TIpoBa-
JUKEHHS 32 KOHCTUTYIIHHOIO CKaprolo.

Hampuxmnan, H.€. Kepno3 ta [.C. UepemnuueHnko
3BEPTAIOTh YBary Ha 3aiiBy (hopMaltizallito BUMOT JI0 3Mi-
CTy KOHCTUTYIIIHHOI CKapTH, aJpke IMyHKTOM 6 9acTHHHU
npyroi crarti 55, crarrero 77 3akoHy nepenabadeHo K
YMOBY NMPUHHATHOCTI KOHCTHTYIIHHOI CKaprH HE JIUIIE
«OOTPYHTYBaHHSI TBEPIDKCHb IMOJO0 HEKOHCTUTYIIIH-
HOCTI 3aKOHY YKpaiHu (MOTO OKpPEMHX TIOJIOKEHb)Y,
ane it 000B’3K0BE 3a3HAYCHHS TOTO, «SIKE 3 TapaHTOBa-
HuX KoHcTuTyliero YKpaiHW TpaB JIFOIWHU, HA TyMKY
cy0’ekTa TpaBa Ha KOHCTHUTYIIHHY CKapry, 3a3Hayio
MOPYIIEHHS BHACIIOK 3aCTOCYBaHHS 3akoHy»'’. Mu
TOBHICTIO TIOTOJKYEMOCS 3 BIJTIOBITHAM 3ayBa)KeH-
HSIM 1 BBXKA€EMO, 10 BCTAHOBIICHHS TaKOTO «(MiIbTPy»
JIMINE 3alTKOJNUTh BU3HAYCHOCTI 3MICTY KOHCTHTYIIIH-
HUX CKapr, sKi OyayTh mojaBatucs 10 KoHcTuTyIiitHoro
Cyny VkpaiHi.

CrpaBemuBrM Oyie 3a3HAYUTH, IO HOPMH TpaBa,
SKi BCTaHOBJIIOIOTH TIOPSAOK 3BEPHECHHS T'POMAISH 10
Koucrutymiitaoro Cyny YkpaiHW 3 KOHCTHTYIIHHUMH
CKapraMu, J0Ci € HEeJOCKOHAJINMH, II0 3HIKYE MOTCH-
iHHY e()eKTUBHICTh KOHCTUTYIIIHOT CKaprH sSK MeXa-
HI3My 3a0e3rnedeHHs npaB TpomanasH. s 00’ eKkTuB-
HO{ OINIHKK €()EeKTUBHOCTI IHCTUTYTY KOHCTHTYIIHHOT
CKaprd MH TPOIOHYEMO 3BEPHYTHCS 10 CTATHCTUKU
TIOJIAaHHSA KOHCTUTYIIIHHUX ckapr jJ0 KoHcTuTyIiitHOTO
Cyny Ykpainn.

Tak, y nepion 3 30 Bepecust 2016 p. o 31 ciuns
2019 p. mo Koncrurynitinoro Cymny YkpaiHu HaZiHILIO
1237 KOHCTUTYIIHHHMX CKapr, 1[0 3HAYHO MEHIIE BiJ
OYiKyBaHOT KiJIbKOCTI 3BepHEHB'*. 3a mepiox 3 01 ciums
2018 p.mmo 31 rpynus 2018 p. no Koncrurynirinoro Cymy
VYikpaian Hagiimwio 690 KOHCTHTYMIHHUAX CKapr, MO0
skux Cekpetapiarom Koncrutytiitnoro Cyny Ykpainn
3MIACHEHO TIONIEPEHIO TEPEeBIPKY Ha BIAMOBIAHICTH
3a hopmoro BUMoram 3akoHy. 3 Hux jume 264 (38%)
KOHCTHUTYIIIHHI CKapr 3a (JOPMOIO BiIOBIAIA BUMO-

3 Kepuos H.€., Yepenunuenxo 1.C. [IpoGnemuicTs peanizauii npasa

Ha KOHCTUTYILIHHY ckapry B YkpaiHi. Akmyanvui npobnemu opuouunoi
nayku ma npakmuku. 2017. Ne 1 (3). C. 21.

4 Tepneuskuii [|. HaBimo Ham koHCTHTYHifiHa ckapra? FOpuaudxa
razera. 2019. Upymens, 23.URL: https://yur-gazeta.com/publications/
practice/sudova-praktika/navishcho-nam-konstituciyna-skarga.html
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ram 3akoHy Ta Oyiu po3noauieHi Mix cymasamu Cymny
B TMOpsAKY, BcTaHoBieHOMy Permamentom Cymy',
a 426 (62%) KOHCTUTYIIHHUX CKapr OyJ0 MOBEPHYTO
(3 BIAMOBIIHUMH PO3’SICHCHHSAMH Ta 3a3HAYCHHSAM TIPO
MOXJTHBICTH TIOBTOPHOTO 3BEPHEHHS 3 JOTPUMAHHSIM
BUMOT 3aKOHY) CyO0’€KTaM IpaBa Ha KOHCTUTYIIHHY
CKapry siK Taki, 1o 3a (opMOI0 He BiJIIOBIAIA BUMO-
ram 3akoHy. J{ist mopiBHAHHS: 13 356 KOHCTUTYIIHHHUX
ckapr, mo Hagiimm go Koncrurymiiinoro Cyny Ykpa-
THH 3 MOMEHTY HaOpaHHs YHHHOCTI 3akoHOM (03 ceprHs
2017 poxy) y 2017 pori, mume 83 (23%) KOHCTUTYIIHHI
CKaprd 3a (OpPMOIO BIJINMOBITAM BHMOTaM 3aKOHY,
a 273 (77%) ckapru OyJ0 MOBEPHYTO CKapKHUKaM'C.

TakuM YMHOM, MOKJIHMBO BIIMITHTH, 10 3 POKY B PiK
KUTbKICTh KOHCTHTYIIMHUX CKapr, sKi IOBEPTAINCS
CKap )KHUKaM, 3MCHITYETHCS, ajie 3aHIIA€ThCS TOCUTD
3HAYHOIO.

Crij 3a3HaYUTH 1 MPO IHIIY OCOOJHUBICTH 3iiC-
HEHHS TIPOBA/DKEHb 33 KOHCTUTYIIHHOIO CKaproio,
a caMe mpo 3a0e3rneuyBajbHUN HaKa3, SKUH MOXKE BHJIA-
BaTHUCS y BUTIAJKaX, BU3HAUCHUX CT. 78 3akony. OqHaK,
sIK cymrHO 3a3Havatoth HO. Kupnyenko 1 b. Bonna-
PCHKO, IiKaBUM ITUTAHHSIM € Te, SIKUM YHHOM Benmka
nanara KCY mae BumaBaru 3a0e3nedyBaibHui Haka3!’.
AJKe 3riaHO 13 3aKOHOM JIMIIIE BOHA HAJIiJIeHA [IUM I10B-
HOBaKEHHSIM Ta 3IIMCHIOE MOT0 3a BIACHOI 1HIIIaTUBH.
BomHouac 3a3BHYail KOHCTHTYIIWHI CKapTd MaroTh
pO3IIIAIATUCS. CEHATAMH, a PIIIEHHS OO0 BIIKPUTTS
MIPOBAKEHHSI PUAMAETHCSI KOJIeTisiMH. ToMy He3po3y-
MUIMM €, SKUM 4WHOM Belnka manara mae iHII[ifOBaTH
BHAAHHS 3a0€3MeUyBaIbHOTO HaKa3y 3a YMOBH, IIO
BOHA HE PO3TVIAIAE CTIPaBy. Y 3B’SI3Ky 3 0COOIMBOCTSIMU
MpUpOIN 3a0e3MeUyBAIFHOTO Hakaszy, a caMe METOI0
Woro BUIaHHS (ONepaTHBHE 3alo0IraHHs HETaTHBHUM
HACJIIJTKaM), BiH Mae OyTH BUJIAHUH y KOPOTKI CTPOKH.
[Ipu 1poMy iHINIaTHBa Mae€ BUXOAUTH Bij Bemukoi
mayaTy, sika He O3HalloMJIeHa 3 MaTepiallaMH CIIPaBH.
3anumaeTbCs TaKOXK HEBHPIMIEHUM IIHTaHHS, SKUM
YHHOM Ta B MEKaX SIKOi IPOIETypH MaloTh OyTH Tepe-
JlaH1 MaTepiayy crpasu 10 Bemukoi nanary.

BomHOYac MU MOXXEMO 3ayBa)kKWTH, IO BiJIIOBIIHI
MOBHOBaXKeHHsT Benmkoi mnamatu  KonctutyriiHoro
Cyny VYkpaiHu WIOIO BHIaHHA 3a0€3MeYyBajIbHOTO
HaKa3y MOXYTb MaTH JOCHTH MO3UTUBHHUN e(PEeKT y KpH-
MiHATFHOMY MPOBAKEHHI, a/’ke BUKOHAHHS CYOBOTO
pilleHHs 37aTHE TPU3BOAWTH 1O TONANBIIOTO HOpPY-
MICHHS KOHCTHTYIIWHUX TPaB YYaCHHUKIB TaKOTO IPO-
Ba/DKeHHS. TpuBama mporenypa Teperisiay CyTOBUX
pilIeHb 3a BUKIIOYHAMHU 00CTaBUHAMH, SIKHMH MOXKYTb
Oytu pimenas KCY moj0 BCTaHOBJICHHS! HEKOHCTHUTY-

5 Permament Koncruryuitinoro Cymy VYkpainu 2018. KoncruTyriii-
uuit Cyn Yrpaiuu. 2019. I'pyaens, 23. URL: http://www.ccu.gov.ua/sites/
default/files/docs/reglament 2.pdf

1 Illopiuyna inpopmauiiina gonosias Koncrutyuiiinoro Cyay Vkpainu
3a 2018 pik. Koncmumyyiinuii Cyo Yrpainu. 2019, I'pynens, 23. URL:
http://ccu.gov.ua/sites/default/ files/docs/dopovid 2018.pdf

7" Kupnuenko 1O., Bormapenko b. AmamitiuHmil 3BiT 1010 3arpo-
BaJDKEHHS IHCTUTYTY KOHCTHTYLiiHOi ckapru. Kui : ®OIl Mocka-
snenko O.M., 2018. C. 23-24.
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IIAHOCTI 3aKOHY, SIKHW OyB TOKJIAaJCHUH B OOIPYyHTY-
BaHHS CyJI0BUX PIllIEHb Y KPUMIHATBHOMY TIPOBaJKCHHI,
OYEBHIHO, MOXXEe OOYMOBUTH MOPYIIEHHS TaKUX MpaB,
SK TPABO Ha JXKUTTS, MPaBO HAa CBOOOMY Ta OCOOUCTY
HETOTOPKAHHICTh, HA OCOOWCTE JKUTTS Ta HA 3aXHCT
BiacHOCTi. Tomy moBHOBaxkeHHs1 Benmukoi manatu Kon-
crurytiaoro Cymy YkpaiHu o110 BUIaHHS 3a0e3rie-
qyBaJEHOTO HaKa3y 3[aTHI Ha/IaTH MOXKITUBICTB IIBUIKO
i epekTHBHO BijpearyBary Ha BiAMOBIAHE MTOPYIICHHS
KoncTuTynii.

3a gac nii iHCTUTYTY KOHCTHTYIIHHOI ckapru KoH-
crutymiianM CyzmoM Ykpainu Oyna TpuiHSATA IEeBHA
KUTBKICTh pIlIeHb, SIKI Majy BIUIMB HE JIUIIEC Ha KOH-
KpETHI CIpaBH, a ¥ Ha 3arajbHi 3acajd 31HCHEHHS
CyIOYMHCTBA B YKpaiHi, 30KpeMa 1 Ha KpUMiHaJb-
HO-TIpOIIECyalbHEe CYNOYMHCTBO. Hampukman, KoHCTH-
TyIiiHE TMPOBaDKEHHs 3a ckaproro B.M. I[unymienka
010 HEKOHCTUTYIIHHOCTI yacTuHU 2 ctarTi 392 Kpu-
MIHQJIBHOTO TIPOIECYAIBHOTO KOAEKCY YKpaiHH, sKe
OyJ0 3aBEpIICHO MPUHHATTSAM pIIICHHS Ha KOPUCTh
ckapkauka. um Pimrennsm  Koncrurymiviauit  Cyj
VYkpaiHu BH3HaB TakuM, IO He Bimmosinae Koncrtu-
Tymii Ykpainu (€ HEKOHCTUTYIIHHHM), TTOJOXKCHHS
gactuHU Jpyroi crarti 392 KIIK VYkpainu mogo yHe-
MOYKIIBIICHHSI OKPEMOTO aIleIAIifHOTO OCKapKECHHS
yXBalIW Cydy TpO MPOJOBKEHHS CTPOKY TPHUMaHHS
il BApTOIO, MTOCTAHOBIICHOI ITiJT Yac CyJAOBOTO MpOBa-
JOKCHHSI B CyJIi IEpIIoi 1HCTAHINT JI0 YXBaJICHHS CYJI0-
BOrO pimeHHs 1o cyti. Koncrurymiiauii Cyn Ykpainu
BBa)Ka€, 110 HEMOKJIUBICTh CBOEYACHOTO aIEISAIIHHOTO
Teperyisiy pillieHHsI CyIy TepIioi iHCTaHINI mpo Mmpo-
JIOBKCHHS 3aIl001KHOTO 3aXO0Ay y BUIVISIII TPUMAaHHS
TTiJ] BAPTOKO YHEMOXKIIMBIIOE ¢(DEKTHBHY Ta ONIEPATHBHY
(mieBy) mepeBipKy MpPaBOMipHOCTI 0OMEKEHHS KOHCTH-
TYLIHHOTO TIpaBa 0coOM Ha CBOOOY Ha CTail CyJIOBOTO
po3risaay. HeMoXIUBICTh OCKap)KeHHS 0CcOo00r0 4H ii
3aXMCHUKOM B aleIBifHOMY IMOPSAKY YXBald CYLY
PO TIPOIOBKEHHS CTPOKY TPUMAHHS ITi]] BAPTOIO CTBO-
PIOE YMOBH, 32 SKUX ITOMIUIKOBE PIllIEHHS CYyITy MEpIIol
IHCTaHIII{, YMHHE TIPOTATOM TPHBAJIOTO Yacy, MOXe TpH-
3BECTH JIO TSDKKHMX HEBIJIBOPOTHHMX HACIIJIKIB JIJIS 3a3HA-
4YeHOi 0COOM Y BHIVIsIII Oe3IiIcCTaBHOTO OOMEXEHHS ii
KOHCTUTYI[IIHOTO TpaBa Ha CBOOOIy 'S,

lapauM nipukIagoM e(heKTUBHOI AISUTBHOCTI 1HCTH-
TYTy KOHCTHUTYIIHHOI CKapry CIIiJl BBAKATH 1 PIllICHHS
BKOHCTHUTYIIIITHOMY ITPOBa/KCHHI 32 CKAPTOFO TPYIIH 0C10
010 HEKOHCTUTYIIHHOCTI yacTHHU 5 crarTi 176 Kpu-
MIHAJIBHOTO TPOIECYATLHOTO KOJIEKCY YKpaiHH, SKOHO
nepeadaueHo, 1o 3armo0iXHi 3aX0IH Y BUDIAII 0COOH-
CTOTO 3000B’s13aHHSI, 0COOUCTOI MOPYKH, JOMAITHHOTO
apernTy, 3acTaBu He MOXKYTh OyTH 3aCTOCOBaHi JIo 0ci0,
SIK1 TT1TO3PIOIOThCS 200 OOBHHYBAYYIOTHCS Y BUMHCHHI

8 Pimennss Koncruryuiiinoro Cyny VkpaiHu y crpaBi 3a KOHCTH-

TyLiliHOIO ckaproto Irymenka Bikropa MukonmalioBuda IIOmo Bif-
noBigHocti  Konctutynii  YkpaiHu  (KOHCTUTYLIHHOCTI) TOJOXKEHb
gacTUHU Apyroi crarti 392 KpHMiHAIBHOTO IPOLECyabHOTO KOIEKCY
VYkpaiuu Bin 13.06.2019 p. Ne 4-p/2019. Bicnux Koncmumyyiiinoeco Cyoy
Vipainu. 2019. Ne 4. C. 103.
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3II0YMHIB,  IepeadoayeHux  crartasmMud  109-114-1,
258-258-5, 260, 261 KpumiHambHOTO KOJCKCY YKpa-
THH. 3a pe3ynbTaraMy pO3MISALY TaKOTO MPOBAJKCHHS
Koncrutyniitamii Cy YkpaiHu Takok BU3HAB HEBIJIO-
BIJIHICTh 3a3HAYEHUX HOPM TOJOKEeHHsSM KoHcTUTYyIIIT
VYkpainu, ajpke nojokeHHs yactuau 5 crarti 176 KIIK
YKkpaiHu He BiJIIIOBIJIa€ YaCTHHI 2 CTaTTi 3, YacTHHAM 1,
2 crarTi 8, yactuHaM 1, 2 crarti 29 KoHctuTyii Yipa-
THH, OCKIJIbKH ITOPYIIY€E MPUHIIAI BEPXOBEHCTBA MIpaBa
Ta OOMEXye MpaBo 0COOM Ha CBOOOIY Ta OCOOUCTY
HEIOTOPKAHHICTB .

1 Pimennst Koucruryuiiinoro Cymy Vkpainu y copasi 3a KOHCTH-

Tyniiaumu ckapramu Kosryn Mapunu AmnatomiiBau, Cauenko Hanii
Bikropisuu, Kocrormonosa Irops JImurposuua, YoproOyka Basnepis IBa-
HOBHYA Moo BixnosigHocTi Koncrurynii YkpaiHu (KOHCTHTYLIHHOCTI)
MOJIOKEHHS YaCTUHU 151101 cTaTTi 176 KprMinanpHOro mpomecyansHoro
xoziekcy Ykpainu Big 25.06.2019 p. Ne 7-p/2019. Bicnux Koncmumyyiii-
nozo Cyoy Vkpainu. 2019. Ne 4. C. 213.
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Constitutional complaint in the system...
BucHoBKH

[TincymMoByI0YM pe3ylbTaT JIOCHIHKEHHS, MaeMO
BU3HATH, IO IHCTHTYT KOHCTHTYLIHHOI cKapru edek-
TUBHO (DYHKIIIOHY€ B IPABOBOMY I10JI1 YKpaiHU 1 31aTeH
e(exkTuBHO 3a0e3redyBaTd MpaBa, CBOOOAM 1 3aKOHHI
1HTepecu rpoMajsH YKpaiHd, 30Kpema Mij vac 3iic-
HEHHsI KPUMIHAJIBHOTO MPOBapKEeHHs. be3yMoBHO, ciiij
BU3HATH, L0 1HCTUTYT KOHCTUTYLIIHOI CKapru norpe-
Oye 1 Oyzme moTpeOyBaTy MOJANBIIOTO BJIOCKOHAIICHHS
3a]y14 3a0e3meueHHs e(peKTUBHOCTI, 3aKOHHOCTI 1 crpa-
BEJIMBOCTI KOHCTUTYLIHHOIO MPaBOCYAIS B LILIOMY.
OpHak OueBMAHMM € Te, L0 KOHCTHUTYIiiHa ckapra
CTaHe caMe€ THUM MEXaHi3MOM, BHUKOPUCTAHHS SKOTO
3aTHE 3aXMCTUTH IpaBa, cBOOOIU 1 3aKOHHI iHTepecH
rpOMajJsiH BiJl HEKOHCTUTYLIMHOroO mocsraHHs 3 OOKy
BCIX JIepXKaBHUX OpPraHiB, 30KpeMa i 3aKOHOJIaBUUX.
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The article analyzes the basic approaches to understanding the concept of legal tradition (tradition in law)
and substantiates the understanding of that concept as a phenomenon of legal culture, which captures the generalized
legal experience, legal memory, legal knowledge and legal ideas that are passed down from generation to generation
on a scale society, part of it, or an individual. The features of the legal tradition are identified, namely: historical
and social conditionality; time-tested; authority; constancy, immutability; regulatory nature; ability for continuous
updating and development; dynamism; attribution.

The reference to the structure ofthe specified concept is justified: cores (norms, standards of activity and behavior);
fully and partially institutionalized elements (experience, knowledge, ideas, customs, rituals, attitudes, tastes,
values, beliefs).

The content of the functions of the legal tradition is revealed: stabilization, securing, system-forming, regulating,
informational, socializing, security, educational

The connection of legal traditions with the legal culture is revealed and it is proved that these concepts are
close in content but not identical: the first of these concepts reflects the quality state of the legal system of society,
and the second — gives an idea of always and sources of formation of such state.

The conditionality of legal traditions of society is substantiated by such factors as the level of the subject's
consciousness and socio-cultural conditions of its functioning.

It has been proven that the mechanism of the legal tradition is to accumulate, preserve and provide experience,
specific norms and values, samples of setting and solving certain problems.

It has been found out that the form of existence of legal traditions is specific legal norms, ideas, customs, rituals, etc.

It is has been proved that legal traditions exist and are implemented: 1) at the level of personal and group legal
consciousness (in the form of ideas, moral requirements and ethical principles); 2) at the institutional level (as
written and unwritten norms, requirements and patterns of behavior; 3) at the legal level — as real legal relationships,
involving citizens, representatives of society.

IIpaBoBa Tpaguuisi Ta NpaBoBa KyJbTypa: CHiBBiAHOIIEHHS MOHATH

Koba Mapia Mukonaiena

3000y8au,

cmapwiutl 8UKIa0ay Kagpeopu npasosoeo 3abesnedents cryico060-60t0680i JisibHOCHI
Kuiscokoeo gpaxynwemeny

Hayionanvrnoi akademii Hayionanvhoi eeapdii’ Yxpainu, Ykpaina

Beryn

Cepenl 1OpPHIUYHOT CIIJIBHOTH IOHATTS TPABOBOI
Tpamuiii (a0o Tpaauiii y mpapi) BBaXkaeThCsi Oararo-
TPpaHHUM 1 MOJNICTPYKTYPHHM, TOMY HOro 3a3BHYail
BITHOCSITH 10 HAMOUIBII CKIAJHUX 3 TOYKH 30py aHa-
i3y IOPUAWYHHX MOHATh. BUBYEHHSM NMpaBOBUX Tpa-
JIIHA SIK TIpaBoBOi Kareropii 3aiimanucs JI.B. Ampa-
menko, IL.I1. Borynpkuii, Yaba Bapra, ['pang [eHH,
J.0. Bogk, FO.I1. JIo6oxa, FO.M. O6opotos, C.C. I1aB-
noB, C.M. CkypixiH, €.0. XaputoHoB Ta iH. Hezpaxa-
104U Ha YUMAJTY KiNBKIiCTh POOIT, MPUCBIYCHUX MPOOIIe-
MAaTHIl TPAJMIIKA Y TIpaBi, Ta 3pOCTaHHs MUTOMOI Baru
MOPIBHSJIBHUX JIOCIIDKEHD, B32€MO3B’ 30K TPABOBHX
TPaIHLiA i MPaBOBOI KyJIBTYPU 3aJHINAETHCS MaJOI0-
ciipkeHuM. Tum OiIbIn Hapasi Opakye pooiT i3 mpoliie-
MaTHKH BIUIMBY MPAaBOBUX TpaaMiid Ha (opMyBaHHS

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS

paBoOBOi KYJIBTYpH Ti€l YW 1HIIOI COLIaJbHOI IPYIH.
Mix THM CJIiJ] IOTOAUTHUCS 3 JYMKOIO, 1110 IIPaBOBa Tpa-
JIMIISE TIOCIZa€ MEHTpalIbHE MICIE B XapaKTEPUCTHI
TIpaBa sIK [UBLII3AIIIHOTO SBUIIIA 1 € CKIIAJ0BOIO YaCTH-
HOIO TIPABOBOI KYJIETYPH IIEBHOTO COLIIyMY'.

TakpM YUHOM, METOI0 CTATTI € aHaJi3 IOHSITTS
«mpaBoBa TpaAulis» («Tpaaulis y TpaBi») Ta BcTa-
HOBJICHHSI OTO CITIBBIIHOIICHHSI 3 MIOHATTSIM «IIPAaBOBa
KYJIBTypay.

BuxJax ocHOBHOIo Marepiajy

JocnimkeHHs BILIMBY MPAaBOBUX TpaauLiil Ha mpa-
BOBY KYJBTYpYy HEOOX1JIHO, Ha Hally JyMKY, pO3MOYaTH

oBk J[.O. TTpaBoBa Tpaiuilist: pO3yMiHHSI Y KOHTEKCTI CITiBBITHOIIICHHS
' B O. 1]

3 [IPABOBOIO CHCTEMOIO 1 TIPABOBOIO KYJIBTYPOIO. BicHuk Akademii npasosux
Hayk Vkpainu : 30. Hayk. rip. Xapkis : [TpaBo, 2012. Ne 2 (69). C. 42-52.
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31 3’sICYyBaHHS CyTHOCTI MOHSTTS «IPaBOBa TPATHUIIISI.
VY HaWzaraJpHINIOMY pO3yMiHHI mpaduyis (Bif Jart.
tradition — mepenada) — 1e Gopma AiSUTLHOCTI, TIOBE-
JUHKH 1 CYCITUIBHUX BITHOCHH, IO ICTOPUYHO CKJIayacs,
YKOPIHHJIACS Ta TIEPEIAETHCSI 13 OKOJIIHHS B TIOKOJIIHHS.
ToOTO Tpamuiis — e Te, 110 € CTAIUM, Ma€ PErIIaMEHTY-
FOUHii Xapakrep i po3paxoBaHe Ha moBropeHHs. CHHO-
HIMaMH 3a3HAYEHOTO TepMiHA € YCTAHOBIICHHS, CTepe-
OTHII, 3allOBiJlb, Tepejada, HACTYIHICTh, HEMHMCaHUI
3aKOH. AHaJi3 COMIOJIOTIYHOT Ta (HiT0CcOPCHKO-KYITb-
TYpOJIOTIUHOI JIITepaTypy JO3BOJISE BUIUTUTH KiJIbKa
OCHOBHHUX IJIXOMIB JI0 PO3YMIHHSI TpaJuIlii, a came:
a) TPaKTyBaHHS TPAIUIII SIK COIIOKYJIBTYPHOI HACTYII-
HOCTI B3araJi; 0) TpakTyBaHHS TPAJIHIIIN y MeXax chepu
CYCIUIBHOT CBIJIOMOCTI; B) TpaKTyBaHHS TPAJUINNA SK
COIIaJIbHOTO 3B’SI3KY IHIMBIMIB 1 TPYI Y CYCHUIBCTBI,
TIEBHUH 3aci0 coliani3aliii; T) OTOTOKHEHHSI TPAIHIIiH 13
MPaBOBOKO CIIAANIMHO. BiMOBIIHO, 3HAXOAUMO Pi3HI
BH3HAYCHHS TOHATTS TPAIUINI, 30KpemMa: K IMiTiCHOT
CUCTEMH ICTOPUYHO C(HOPMOBAHUX CTEPECOTHITIB (HOpPM
repeaadi CollialbHOTO Ta KYJIBTYPHOTO JIOCBIJY, IO
MTPUMYETHCS CHITOF CYCITBHOT JTyMKH TIEBHOT CITLTB-
HOTH Jitojield 1 3a0e3redye HACTYIHICTh BiATBOPEHHS
TIEBHOTO CIIOCO0Y KHUTTS; SIK BUPAKEHOTO Y COIIaIbHO
OpraHi30BaHUX CTEPEOTHIIaX TPYMOBOTO JOCBITY, aKy-
MYITFOBAHOTO 1 BiITBOPEHOIO B JIFOJCHKUX KOJECKTHBAX;
SIK OCOOJTMBOTO 3B’SI3KY JIFOJICH, IO pealli3yeThesl Yepes
iXHIO OpIEHTAIlII0 Ha 3araJbHO3HAYYIIl CTaHIAPTH
JIiH, IOBEAIHKH TONIO Ta (PIKCYETHCS B KOJCKTHBHOMY
JIOCBIJII OCBOEHHSI CEPEJIOBHINA; SIK Iepeaadyy KOMII-
JIEKCY YKOPIHEHHX CITIOCOOIB IOJIETTIECHHS PO3yMiHHS
CYTHICHHMX TIPUHIIMITIB YHIBEPCAIBHOTO (BCECBITHHOIO)
MOPS/IKY; SIK MHOXKHHA YKOPIHEHHUX YSIBIICHb, 3BUYAIB,
3BHYOK 1 HABWYOK MPAKTUYHOI 1 CYCIIJIBHOI JisTEHO-
CTi, IO TIEPENAIOThCS BiJ| TOKOJIHHS JIO TOKOJIHHSI
1 BUCTYIIAIOTh PErYJIATOPAMH CYCITUTLHUX BiTHOCHH; SIK
HACTYITHUIITBO, 3aBJISIKH SIKOMY CYCIUJIBCTBO 30epirae,
BIZITBOPIOE Ta TEPE/Ia€ HAKONMYECHUH MHUHYIHMMH [OKO-
JIHHHSAMH JOCBI1J TOLIO.

[Ipu3HaYeHHS TPaaUIlii y COIiyMi MOJISATA€E B 3aKpi-
IJICHHI Y CBIJIOMOCTI JIFOJMHU TICBHHUX YSIBIICHB, (Hop-
MYyBaHHI MEBHOTO THUITy CaMOCBIJIOMOCTI ¥ 3MiIIHEHHI1
MEPEKOHAHOCTI Yy HEOOXIJIHOCTI TEBHOI opraHizalii
CYCIIBCTBA UM MEBHUX Jiil Ta CTOCYHKIB. SIK CIIYIIHO
3ayBaxxye O.M. Otuu, Tpaauiii € 3ac000M €THOKYIIb-
TYPHOI, COIIIOKYIBTYPHOI, podeciitHol ineHTrudiKarii’.
Came Tpanuii, Ha gymKy C.M. CkypixiHa, 00’ €IHyIOTb
PO3PI3HEHUX TEPHUTOPIaIbHO, HEOMHOPIIHUX 3a CBOIM
CKJIAJIOM 1 COIliaJIbHAM CTAHOBHUIIIEM IHJIMBIJIIB Y €TUHE
mize. CyKymHICTh TPaJIUIIiH € HaHBaKITUBIIIIAM €JIEMCH-
TOM BHYTPINIHBOT KOJIEKTUBHOT COIIaIbHO-TICHXOJIOT Y-
HOI arMocdepH, B sKill MOCTIHHO mepedyBae iHIUBII’.

2 Oruu O.M. BilicbkoBi Tpaauilii K YMHHUKU IBUIIEHHS SKOCTI

BHIIOT BINCBKOBOI OCBITH. Buwya ocsima Yxpainu (Haykosuii ma Haykogo-
memoouynuil yaconuc). 2014. Tom 1 (3). C. 59-63.

3 Ckypixin C.M. CrarycHa Ta KOMIICTEHTHA [IPpaBOBa KyJbTypa Biii-
cpKOBOCITYXO0BIB 30poiiHnx Cun Ykpainu : MoHorpadis / 3a pen.
10.0. O6oporosa. Oneca : denike, 2011. 212 ¢. C. 51.
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3BaKalOuM Ha 3a3HAYCHI PO3YMIHHS TPaJUIli, MOXKHA
NPUIYCTHTH, MO CTPYKTYPHO TPAAMINS CKIANAETHCS
3 sapa (HOPMH, CTaHJAPTH AISUTBHOCTI 1 TTOBENIHKH)
Ta YacTKOBO IHCTHTYIIAI30BaHUX EJIEMEHTIB (J0c-
BiJl, 3HAHHS, YSIBIICHHSI, 1/1ei, 3BU4ai, 0OpSH, TIOTJISIIIH,
CMaKH, I[IHHOCTI, TIEpEKOHAHHs TOII0). MexaHi3Mm mil
TpaauIlii TOJSIrae B HAKOTIMUYEHHI, 30€peXeHHI 1 TpaH-
CIISIIIT TOCBIY, CIIENM(IYHUX HOPM 1 IIHHOCTEH, 3pa3-
KiB TTOCTAHOBKHM 1 pO3B’sI3aHHS IEBHUX TpoOIeM.
Cepen o3HaK TpaauWIliii HaiyacTilie HAa3WBAIOTh TaKi:
ICTOpHYHA 3yMOBJICHICTH; MEPEBIPEHICTh YacoM; aBTO-
PHUTETHICTh; CTANICTh, HE3MIHHICTD, PETIAMECHTYIOUHIA,
HOPMAaTUBHUM XapakTep; 3IaTHICTh JIO IOCTIHHOTO
OHOBJICHHSI 1 PO3BUTKY; JWHAMIYHICTh. A 03HAKOIO,
sIKa HAMOIIBII TOYHO TIepeae CyTh TPAJUIi, HA HAITY
JIyMKY, € i arpuOyTHBHICTh, TOOTO 3JaTHICTh TO3HA-
YaTy 1 XapaKTepu3yBaTH TOW UM 1HIIUK acIeKT COIliaib-
HOi peasbHOCTI. [liKpecTroOun 3HAYCHHS TpamuIii
JUISL CYCITIIBCTBA, aBTOPUTETHUH IOCIIIHHUK 3a3Have-
HOI MpoOJIeMaTHKN yropchbkuit nociigauk Yabda Bapra
HAroJIoNlye, 30KpeMa, Ha TOMY, IO TPAIUIlS € YCBIi-
JOMIICHHSIM YyCITQJIKOBAaHOTO MOIYCY KYJBTYpH, BOHA
BHUKOHYE POJIb JDKEpena HaTXHEHHs JUIS 1IeHTU(IKAIT
31 CIIUTLHOTOI, BUMArae TSMIOCTI SK 3a0X04yBalbHOI
M MOSCHIOBAJIBHOI CHITH?., AMOIBAJIEHTHICTD ICHYBaHHS
TpamuIii mijaKpecioe Takox [ [TieHH, Koyn 3a3Havae,
IO TPAJHIis SK Taka € He MACHBHUM CEpPEIOBHIIEM,
a COIIAIbHOK KOHCTPYKITIEI JFOIUHM (ITOCTIHHO Bill-
TBOPIOETHCS SIK 11 ipyra MpUpoja), B AKiii BOHa KOHTEK-
CTyaJTi3ye BIIacHY Oe3lepepBHY TBOPUY MPUCYTHICTH Ha
TEpHUTOPIi CBOET caMOiIeHTH(IKAIIT B MeXax KOPIAOHIB
il BIACHOT CaMOJMCITUILTIHH, TIepeOyBatOYH ITiJ] TIO/IBIi-
HUM THCKOM TATIOCTI i 3MiH°. TaKuM 4HHOM, pO3TIIsIa-
I0YH [IPAaBOBY TPAJHUINIIO SK CKIIaI0BY YaCTHHY ITPaBOBOI
KYJBTYpH, CITiJI MaTH Ha yBa3i ii IBOBEKTOPHICTh — CIIPSI-
MyBaHHSI OJJHOYACHO B MHHYJIE 1 B MailOyTHE, a OTXKe,
cralimizaIiiiay, iIeHTH(IKAIIAHY 1 BIATBOPIOKOYY POJIh
Y COIiyMi.

AHani3youn JiTeparypy, NPUCBIYCHY MpodiieMa-
THIl PO3YMIHHS TIOHATTSI TPAaBOBOI Tpajuiii (Tpaam-
mii y npasi), nepenycim npari Y. Bapra, I I7eHHa,
J1.0. Bogk, B.B. [lymuenko, 0. O6oporona, C.C. I1aB-
noBa, 1O. Jlobomu Ta iH., MU JIMIUTH BHCHOBKY OO
BiJICYTHOCTI €JIMHOTO PO3YMIHHSI IIOHSTTS IIPaBOBOT Tpa-
JUIIT Ta TapaMeTpiB ii B3a€MO3B’SI3Ky 3 IHIIIMMHU SIBH-
mamMu npaBoBoro XuTTs. Tak, Ha mymky C.C. I1aBnosa,
MpaBoBa TPAJWINS — IIe IOPUIWYHA KaTeropis, (peHo-
MEH IPaBOBO1 KYJIBTYPH, €JIEMEHT IPAaBOBOI CUCTEMHU
Ta CKJIaJ0Ba YacTHHA CHAJIKOEMHOCTI IpaBa, sika (ik-
Cye€ y3araJbHEHUH MMPaBOBUH JIOCBIJI, TPABOBY TIaM SITh,
TIPABOBI 3HAHHS Ta TIPABOBI1 YSBICHHS, IO TIEPEIAIOTHCS
BiJl TIOKOJIIHHSI JIO TTOKOJIIHHS SIK TMPUHAHSATHI CIIOCOOU

4 Bapra Y. [IpaBoBi Tpaauuii? Y noiykax npaBoBux cimMei i KysisTyp:

Binkpura nexuis ; [lepexnan O.B. Tkauenka ; 3a Hayk. pen. O.B. Kpe-
cina. Kuis-JIbBiB : 3YKII, 2012. Cepisi HayKOBO-METOAMYHUX BHIaHb
«AKazeMis TOPiBHIIHOTO IPaBO3HABCTBay. Bui. 24. 24 c.

5 Glenn H.P. Legal Traditions of the World. Sustainable Diversity in
Law. Oxford, New York : Oxford University Press, 2000. XXIV. 371 p.
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OpraHizamii CycCHiJIbCTBa, MOIENI (OpPMyBaHHS TIpa-
BOBOTO yCTPOIO, TIOPSIAKY B TIPaBi, i€papXii MiHHOCTEH
y npagi Ta in.°. FO.I1. JIo6oma BUCTIOBITIOE JYMKY PO T€,
0 MPaBOBa TPAJUINS — 116 3aKOHOMIPHICTh PO3BHUTKY
chepu MpaBoBOroO OYTTS CYCHUIBCTBA 1 OJTHOYACHO TIPUH-
UL, 11es 1 TeHJICHITISl PO3BUTKY MPABOBOTO CKJIAHUKA
corianbHOI coriamizaitii’. JIJoCHTh TPYHTOBHO, Ha HAIy
JYMKY, MPOOJIEMaTHKy MPABOBOI TPAIUIIT po3poOICHO
y mpamsax J.O. BoBk®, omyOnikoBaHMX HEIIOAaBHO.
OcoOMMBO MIHHUMH JIJISl PO3YMIHHSI CYTHOCTI TIOHSTTSI
MPaBoOBOI TPaJHMIli BBaXKaEMO Taki 3100yTi pe3yiib-
TaTtu: 1) mpaBoBa TPaIUIIis IK Taka CTAHOBUTH HAYKOBY
abCTpakIlifo, 3MICTOBHA XapaKTEPHCTUKA SKOi (pHCH,
JoKepena, GopMu TIPOsIBY, cdepa JiiT) 3a3BHuail MOXKIINBa
JIUIIIE CTOCOBHO KOHKPETHOI TpauIlii y mpagi; 2) mpa-
BOBI TpajauIlii € KOHKPETHHUMH IPOSBAMHU ICTOPHYHO-
CTl y TpaBi, sIKi 3yMOBJIIOIOTh 0COOJMBOCTI iCHYBaHHS
SIKOTOCH TIPAaBOBOTO SIBHIIA YU MPABOBOI CHCTEMH 3ara-
710M; 3) BUBYEHHS IIPaBOBHUX TPAIHIIIN Ta€ MOKIIUBICTD
Mo0aYNTH, YOMY B CYCITIJIBCTBI a00 TpyIi CYCHUIBCTB,
00’€THAHMX Y IIMBUTI3AIlII0, CPOPMYBAIINCS caMe TaKUi
o0pa3 mpaBa, Take CyCIiJbHE 3HAUCHHS IpaBa, Taka
MpaBoOBa CUCTEMA; 4) iHIIle, HE TaKe, K 3a3HadeHe, po3y-
MIHHSI TpaauIii MPU3BOJAWTE JIO ii OTOTOXXKHEHHS abo
3MIIITyBaHHS 3 TIPABOBOIO CiM’ €10, TIPABOBOIO CUCTEMOO
4u i1 IEBHUM €JIEMEHTOM 1, BIITOBIIHO, MA€ HACIIIKOM
BTPATY MOHSTIHHOT IIIHHOCTI. OCOOIMBO MIHHOKO BBAXKA-
€MO JIyMKY aBTOpa IpO CMHCJIOBY HAOJMKECHICTh Kare-
TOPii «IpaBOBa TPAAHUILI» 1 «IIPABOBA KYJIBTYpay», sIKi
O0MIIBI MOXYTHh BHKOPHCTOBYBATHCS JJIsI TIO3HAYCHHS
MIEBHOTO PiBHS PO3BUTKY MPABOBOI CHCTEMH, ale SKIIO
KyJbTypa BijJoOpaxkae caM Iieil CTaH, TO TPaJullis Jae
VSBJIIGHHS TIPO MUIAXH 1 JuKepena (opMyBaHHS TaKOTO
crany’.

[Ipo HEOOXIMHICTh TIYMAaYeHHS IOHATTS TPaBO-
BOT TpaJuIlii B MeXax IPaBOBOi KyJIbTypH HAroJOlIye
takox Yaba Bapra, ko muiire, 1o moHSTTS KyJbTypH
W TpaIuIii OKa3yITh MPaBO B KOHTEKCTI W IMepCIiek-
THBI CBIIOMOI COLIAJIBHOI MOBEMiHKM Jironeit'’. 3as3Ha-
YEeHE 3yMOBIIOE HEOOXIIHICTh HArojocy Ha HEMOMKIJIH-
BOCTI OTOTOXHEHHS IPaBOBOT TPAJHINI 3 MPaBOBOIO

¢ Tlaenos C.C. IlpaBoBi Tpamuiii Ykpainu : aBroped. auc. ... KaHI.

topua. Hayk : 12.00.01 ; Hamy yH.-T «Opnecbka IOpHIMYHA aKaJeMish».
Opneca, 2010. 20 c.

7 Jlo6oma O.I1. IlpaBoBa Tpamuilisi ykpaiHchkoro Hapoay (PenomeH
Ta 00’€KT 3arajibHOTEOPETUIHOTO JUCKypcy). JIbBiB : Ceit, 2009. 280 c.
C. 89.

8 Boek J[.0. IIpo 3micT Kareropii «rpaBoBa TpaJuLis» Ta ii 3HAYCHHS
y TOPiBHSIBHO-IPABOBUX AOCHiIKEHHSX. [lopisHsanbie npagosHascmeo.
2013. Ne 1-2. C. 300-309 ; Boek [1.O. IIpaBoBa TpaMiiisi: MIX0AU 10
po3yMiHHs. [epocasre 6ydisHuymseo ma micyese camospsaoyeanus. 2012.
Ne 3. C. 3-15 ; BoBk JI.O. IIpaBoBa Tpaaumist: po3yMiHHS y KOHTEKCTI
CHIBBITHOILICHHS 3 IPABOBOIO CUCTEMOIO 1 IPABOBOIO KYIIBTYPOIO. BicHuk
Axademii npasosux nayk Vkpainu : 30. Hayk. np. Xapkis : IIpaso, 2012.
Ne 2 (69). C. 42-52.

°  Bogk JI.0. IIpo 3micT Kareropii «rpaBoBa TpaJuLis» Ta ii 3HAYCHHS
y TOPiBHSIBHO-IPABOBUX AOCHIIKEHHSX. [lopisHsnbie npagosHascmeo.
2013. Ne 1-2. C. 300-309.

10 Bapra Y. [1paBosi Tpaauuii? ¥ mnorykax npaBoBux cimMeid i KyIbTyp:
Bingkpura nekuis ; nepexnan O.B. TkaueHka ; 3a Hayk. pexa. O.B. Kpecina.
Kuis-JIbgiB : 3YKIIL, 2012. Cepist HAyKOBO-METOANYHHX BUIAaHb «AKaJie-
Misl HOPIBHSUIBHOTO TIpaBO3HABCTBa». Bu. 24. 24 c.
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KyJIBTYpOIO: HE3BaKAIOUM Ha Te, IO OOWIBa TOHSITTS
BiTOOpaXKarOTh IMiJICYMOK HAKOITMYCHHS TPaBOBOTO
JIOCBIJIY B CYCIIJIBCTBI, MOHATTS «KYJIBTYpa» BimoOpa-
JKa€ BIIACHE CTaH PO3BUTKY, a MOHATTS «TPAAULIS» Jae
VSIBIICHHS TIPO NUISAXM 1 Jpkepenia (GOpMyBaHHS TaKOTO
CTaHy.

Jlocmimkyroun TUTAaHHS 3HAYCHHS IMPaBOBHX Tpa-
I I peryiaMeHTallii BIIHOCHH Yy Cy4acHOMY
CYCIUJIBCTBI, MU JIMIUIA BHCHOBKY, IO HaidyacTimie
3 OCTaHHIMHU TIOB’S3YIOTh BUKOHAHHS TAaKUX (DYHKYIlL:
crabimizamiitHoi  (3a0e3Me4yroTh CTIHKICTh CYCIHiJIb-
HUX BIJIHOCHWH, 30KpeMa y cdepi MpaBoBOi KyJIbTypH
1 MPaBOBOT CBIJIOMOCTI); 3aKPIILIIOI0U0T (320€31MeyoTh
1 yTPUMYIOTh TTO3UTUBHUH J0CBIN y cepi npasa); cuc-
TEMOYTBOPIOKOYOi (TIPUBOJSATH CYCIIJIbHI BiJIHOCHHU
JI0 TICBHOI CHCTEMH); PEIIAMEHTYIOYOi (BH3HAYAIOTh
TIEBHUH MOPSIOK JiH); 1HGOpMAIiitHOT (HAKOINYIYIOTh,
30epiraroTh 1 epeIarTh NeBHY iH(OopMaIliro); coriari-
3aIiifHOT (BILIMBAIOTh HA (JOPMYBaHHS 0COOH, 3aTyda-
F0UH ii IO COIIaIbHOTO JOCBITY); OXOPOHHOT (OXOPOHSI-
I0Th yCTaJeHUW TMOPsAI0K). BHU3HAIOUM MPaBOMIPHICTH
BHOKPEMJICHHS 3a3Ha4eHUX (DYHKIIIN, BBAXKAEMO CITYIII-
HUM JIOTIOBHHUTH TIEPETiK BHUXOBHOK (DYHKINIEIO, SKa
MOJISiTa€ 'y BIUIMBOBI MPAaBOBUX TPAIHIA Ha (Gopmy-
BaHHS I[IHHICHUX Opi€HTAIlld Ta CBITOVISAY 0coO0w,
MPEJCTaBHUKA TOTO UM 1HIIOTO COIiyMy. BTiM, BUXOBHY
(YHKIIIFO TIPAaBOBUX TPAIHUIIIH y 3a3HAYCHOMY KOHTEKCTI
MOYJIMBO PO3IVISIATH SIK CKJIAJIOBY YaCTHHY COIliai3a-
IAHOT QYHKIII.

Takox HaM BIAJIOCS BCTAHOBHTH, IO (POPMOIO iCHY-
BaHHS NPABOBUX TPAJUIIIA 3a3BUYall HA3UBAOTHCS KOH-
KpEeTHI TIpaBOBI HOPMH, ije€i, 3BWYAl, PUTyall TOIIO.
VY JjitepaTypi 3a3Haua€ThCs, MO MPABOBI TPAIMIIIT 3HA-
XOJISITh CBOE BiJIOOpaKCHHS B JDKEpENax Mpapa, 30KpeMa
y 3MiCTi HOPMAaTHBHO-TIPABOBHX AaKTiB, MPOSBISIOTHCS
y MPaBOBHX MPUHIIMIIAX, aKCIOMaX, MPE3yMIIIIsAX, Mpa-
BOBIii TepmiHosorii i mporenypi'!. Buime 3a3zHaganocs,
0 HOCIEM TIPABOBUX TPAIUIIH 1 Cy0’€KTOM IPaBOBOTO
criaJIKyBaHHS € oco0a, iHauBif. [Ipote ymMoBoOIO peaiza-
i1 QYHKIKA TPaBOBUX TPAJHUITH € 1X TIOCTIHHE BiITBO-
PEHHS B Yaci i MOMIMPEHHS y MPOCTOPi, IO MOMKIHUBO
JIMIIE 32 YMOBH iX MIATPUMAHHS HE OJHUM 1HIWBIIOM,
a KOJICKTHBOM 1HJMBIIIB. bepydn 70 yBaru 3a3HadcHe,
BB2)KAEMO, III0 HOCIEM IMPABOBHX TPAIUIIN B YKpaiHi
€ YKpaiHChKH COIliyM, PI3HOTO POy CHUTBHOTH, SIKI
HOT0 CKJIaJaloTh, KOJIEKTHBHM Ta 00’ €IHaHHS JIIOACH Ha
MaKpo- 1 MIKpopiBHsAX. KpiM TOro, mpaBoBi Tpajmilii sIK
CyCcHiTbHE HaI0aHHS TIepe10adaroTh OCMHUCIICHE Ha0yTTS
JIOCBIJTy, CTBOPCHHSI 1 BUKOPUCTaHHS NPABOBHX HOPM
MONITHYHO AKTUBHUMH TPOMAaJSIHAMH, SKi HAKOIHUY-
BaJTM BCE 3a3HAYCHE MTPOTATOM TPHUBAJIOTO Yacy 3 METOIO
repenadi HaCTyIMHOMY TIOKOJIIHHFIO. BifmoBinHO, 3a3Ha-
YeHHUH TIPOIeC MOXKIIMBHU 32 YMOBH (DYHKITIOHYBaHHS
TPOMAISTHCHKOTO CYCIIIBCTBA. TaKUM YHHOM, OCHOBHHM

1" Aspamenko JI.B. Miclie MOHATTS «HACTYIHICTBY» y KaTeropiiHOM
Ty y Yy

amapari Teopii mpaBa. [Ipobnemu 3aKoHHOCMI: pecn. MIdC8I0. HAYK
30. ; Bianos. pexn. B.S. Tauiit. Xapkis : Hau. ropuj. akazn. Ykpainu, 2006.
Bum. 82. C. 3—-10.
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HOCIEM TIPaBOBUX TPAIUIIA y CydaCHOMY KOHTEKCTI
€ TPOMAJITHChKE CYCHIUTLCTBO YKpaiHU B IIJIOMY Ta pi3Hi
CIIUTBHOTH, K1 HOTO CKJIaJIaf0Th, 30KpeMa.

JUts po3yMiHHS MexaHi3My JIii MPaBOBHUX TpajH-
i HeoOXiTHO, Ha HAIIY JYMKY, [IOBEPHYTHUCS JI0 TE3U
Mpo Te, MO NPaBoBi Tpaauilii € ¢opmoro (mpotodop-
MOI0) iICHYBaHHS IpaBa. BiINoOBiHO, BU3HAIOUN TpPH-
ennHy (opMmy icHyBaHHS mpaBa (Ha piBHI ijei — sK
MPaBOCBIIOMOCTI; Ha PiBHI 3HAKOBOTO BHPAXKEHHS — SIK
3aKOHO/IaBCTBA; HA PIBHI B3aEMOJIi MK COIIaTbBHUMHU
Cy0’€KTaMH — SIK ITPaBOBOTO JKUTTS), CJIIJl BU3SHATH, IO
MPaBOBI TPAIHIIIT ICHYIOTH Ta pealli3yroThes: 1) Ha piBHI
ocobucToi Ta TpymoBoi MpaBocBiOMOCTI (y ¢opmi
17Iei, MOpaJIbHUX BUMOT Ta CTHYHHX TPUHIIMITIB); 2) Ha
IHCTHTYIIIHHOMY PiBHI (K TIMCaHI Ta HEMMCaHI HOPMH,
BHMOTH Ta MAOIOHH IMOBEIHKH; 3) Ha PiBHI IPaBOBOTO
KUTTS (SIK peasbHi MPaBOBIIHOCHHH, YYaCHUKAMH KX
€ TPOMAJISTHH, TIPEJCTABHUKH CYCIIBCTBA). SIK 6a4mMmo,
BHSBIICHI PiBHI Ta (GOPMHU iICHYBaHHS NPAaBOBUX TPaJIH-
1[I} OXOIUTIOIOTHCSI OHSATTSAM IIPABOBa KYJIBTYpay.

BucnoBknu

3 ypaxyBaHHSIM 3a3HAYCHOTO, MOKHA 3POOMTH TaKi
BHCHOBKU:

1. ITix MOHATTSIM «IpaBOBa TPATMIID» (KTPAJUTIIIS
y TpaBi») CIJ PO3yMITH TIEBHY FOPUIMYHY KaTero-
pito — (eHOMEH TPaBOBOI KYJIBTYPH Ta €JICMEHT Ipa-
BOBOI CHCTEMH, sika (PIKCye y3arajJbHCHHUH NPaBOBUI
JIOCB1JI, TIPaBOBY TlaM’sITh, MIPABOB1 3HAHHS Ta TPaBOBI
VSIBJICHHS, IO TIEPEJAar0ThCs BiJl MOKOMIHHS JIO TOKO-
JIHHS K MPUWHATHI CIOCOOW OpraHi3allii CyCIiibCTBa,
MoJieNTi  (pOPMYBaHHsI TPABOBOTO YCTPOKO, TOPSJIKY
B IIpaBi Ta iepapXii MIHHOCTEH y cycmiabcTBi. Hocismu
MPaBOBUX TPAJUIIIHN € CYCITIIBCTBO B I1JIOMY 200 IeBHa
HOTO YacTHHA.
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2. Os3HakaMH TIpaBOBOI TpPAIUIll €: iCTOpUYHA
Ta CcolliajJbHa 3yMOBJICHICTh; IEPEBIPEHICTh YaCOM;
aBTOPHUTETHICTB; CTATICTh, HE3MIHHICTD; pErIIaMEHTYO-
YUil, HOpPMATUBHUK XapaKTep; 3AaTHICTh JI0 IOCTIHHOTO
OHOBJICHHS 1 PO3BUTKY; JMHAMIYHICTh; aTPUOYTHBHICTb.

3. IOpunmuuni Kateropii «IpaBoBa TPAJMIIID»
Ta «IpaBOBA KYJABTYPa» € HAOMIKCHUMHE OJHA JI0 OHOT
3a 3MiCTOM, OCKUTBKH OOHMJIBI MOXYTh BUKOPHCTOBYBa-
THUCSI U TTO3HAUEHHS IEBHOTO PIBHS PO3BHUTKY IIpa-
BOBOi cuctemH. [IpoTe 3a3Ha4eHi MOHATTS HE MOXKHA
OTOTOJKHIOBATH, OCKITBKH MTOHATTS TPaBOBOI KyIBETYpH
BiJloOpakae BIIaCHE 3a3HAYCHUU CTaH, a MOHATTS Tpa-
BOBOI TpaJuIlii Jae ySBICHHS NMPO NUIAXH 1 JUKepela
(dbopMyBaHHS Takoro craHy. ToOTO TepMiHOM «IpaBOBa
KyJbTypa» MMO3HAYAEThCS TICBHUH NMpaBOBHU (heHOMEH,
a IMOHSTTAM «IIPaBOBA TPAIHIIIsH — MEXaHi3M Horo Gop-
MYBaHHs, CIIOCOOU mepeadi Ta GyHKITIOHYBaHHS.

4. Jlo ckiaxy CTPYKTypW TPaBOBOI TPaJMIlii CIIij
BITHECTH: SIAPO, AK€ CKIANAIOTh HOPMH, CTaHAApTH
JISUTBHOCTI ¥ MTOBEIIHKH; IMOBHICTIO T4 YaCTKOBO 1HCTH-
TYIIaTi30BaHi €JIEMEHTH, TaKi, SK: IOCBIJI, 3HAHHSI, ysB-
JICHHS, 1J1ei, 3Bu4ai, 00ps/Iu, TIOTISIIN, CMaKH, IHHOCTI,
TIePEKOHAHHS.

5. [IpaBoBi TpanuIlii BAKOHYIOTH Yy CYCIIIBCTBI CTa-
OlLTi3aMiliHy, 3aKPIILTFOI0YY, CHCTEMOYTBOPIOIOUY, periia-
MEHTYIOUY, 1H(pOpMaIliliHy, COIliaNi3alliifHy, 0XOpOHHY,
BUXOBHY (QYHKIII.

6. ®opMoOr0 iICHYBaHHS TPABOBHUX TPAIUIIA € KOH-
KpETHI MTPaBOBI HOPMH, 1J1€i, 3BUYai, pUTyaIH TOMIO.

7. IIpaBoBi TpaIuIliil iCHYIOTh Ta peaii3ytoThes: 1) Ha
piBHI 0co0UCTOI Ta rPyNOBOI MpaBocBiomMocTi (y hopmi
17Iei, MOpaJIbHUX BHMOT Ta CTHYHHX MPUHIIMITIB); 2) Ha
IHCTUTYIIIHHOMY PiBHI (K TIMCaHI Ta HEMMCaHI HOPMH,
BHMOTH Ta Ma0JIOHU MTOBEIIHKHY; 3) Ha PiBHI PAaBOBOTO
JKUTTSA (SIK peasibHI TIPABOBITHOCHHH, YYaCHUKAMU SKHX
€ TPOMA/ISTHU, TIPEICTABHUKH CyCITLTLCTBA).
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The article is devoted to the research of information-analytical activity of public administration subjects in
the field of traffic safety in Ukraine. Attention is drawn to the fact that the acquisition, processing and exchange
ofinformation is an integral part of road safety. This is explained, firstly, by the informational nature of the connections
that form the basis for the interaction of elements of any system of social governance, and, second, by the fact that
constant work with information requires dynamic interaction and coordination, which are the main components
of the process. Controls that change over time as a result of the state of the entities and the managed system.

Due to the global informatization of society, automation of management and continuous improvement
of information technologies, such activity is getting more opportunities. It is emphasized that it is expedient to
conduct a study of the current state and prospects of development of information and analytical activity of state
authorities, local self-government bodies and public organizations as subjects of public administration in the field
of road safety in Ukraine. It is concluded that the concept of information-analytical activity of road safety actors
should be considered as a set of actions of state authorities, local self-government bodies, public organizations
and other subjects of the road safety system to meet the information needs of this system and create conditions
for the effective interaction of its elements to prevent accidents and reduce the severity of their consequences.
The mentioned activity is characterized by insufficient use of existing information technologies. That is why
finding and implementing new means of obtaining and analyzing traffic safety information is a promising avenue
for improving the interaction of such entities. For the most effective use, the tools of information and analytical
activity should be integrated into automated information systems. Such systems, in addition to the actual database
of the elements “driver — vehicle — road”, should provide tools for their analysis on the necessary indicators, means
of protection of information and different types of access for authorized subjects of road safety.

Indopmauiiino-ananiTHYHA AiATBbHICTBH €y0’€KTiB My0JiYHOr0 agMiHiCTpyBaHHSA
y cepi 3a0e3meveHHs 0e3MeKH T0POKHBOI0 PyXy B YKpaiHi

Konnep Opiu Cepeiitosuy

KaHOUOam puOUYHUX HAYK, CIMApUUil HAyKO8Ull CnigpOOimHUK,

NPOGIOHULL HAYKOBULL CRIBPOOIMHUK HAYKOBO-00CIIOH020 GIO0INY HAYKOB0-00CHIOHOI 1abopamopii npobnem
npasosoeo ma opeanizayilino2o 3abesnevents oisivHocmi Minicmepcemea

Hepoicasnozo naykoso-0ocnionozo incmumymy Minicmepcmea enympiwnix cnpag Yxpainu, Yxpaina

Beryn

HeBix’eMHOIO CKJIa0BOIO YaCTHHOKO 3a0€3I1eYeHHS
0e3MeKn JOPOKHBOTO pyxy € 30ip, 00pobka Ta 0OMiH
iHpopMmamiero. Lle moscHIOETCS, MO-TIepuIe, iHpopMa-
LIHHOI TPUPONIOI0 3B’SA3KIB, IIO CTAHOBJISATH OCHOBY
JUIS B3aEMOJIii €JIeMEHTIB Oy/b-sIKOT CHUCTEMH COIli-
AIBHOTO yMpAaBIiHHSA, 1, IO-ApPyre, TUM, IO TOCTiifHa
poOora 3 iHpopMallier0 BUMarae JUHAMIYHOI B3a€MOIi1
Ta KOOpIWHAI], SIKi € TOTOBHUMH CKIIQJIHUKAMHU IMPO-
Lecy yIpaBIiHHSA, 10 3MIHIOIOThCS B Yaci BHACHIJIOK
3MiHH CTaHy Cy0’ €KTiB Ta KEPOBAHOI CUCTEMH.

VYHacuiok mobanbHOi iHpOpMaru3amii CcycHisib-
CTBa, aBTOMATH3allii YHpaBIiHHSI Ta OE3MEepepBHOTO
BIOCKOHAJICHHS 1H(OPMAIIMHUX TEXHOJIOTiM Taka
JISUTBHICTE OTPUMYE eati O1IbIIi MOXKINBOCTI. BapTto
JOCTIAUTH CYYaCHUHM CTaH Ta MEPCHEKTHBH PO3BUTKY
iH(hOpMaliHO-aHANITUYHOT AiSNTBHOCTI OpraHiB JAep-
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JKaBHOI BJIaJ{, OPraHiB MICLEBOIO CaMOBPSIyBaHHS
Ta TPOMAJCHKUX OpraHizauii gk cy0’ekTiB mmyOmiu-
HOTO aaMiHICTpyBaHHS y cepi 3a0e3neueHHs 6e3neKu
JIOPOXKHBOTO PYXy B YKpaiHi.

[Murannto iHdopmauii Ta il 3B’A3Ky 3 mpouecamu
MyOaIYHOrO  aJMIHICTPYBaHHS HPUCBAYEHO YHMAJO
HAyKOBUX Tpallb, pPO3POOJIIEHHAM SKHUX 3aiiManucs
Taki BueHi-afMiHicTparuBicTH, sK B.b. ABep’sHOB,
I.B. ApicroBa, I'B. Aramanuyk, B.I. Adanacnes,
O.M. bannypka, I.JI. baunno, K.I. Bensikos, FO.IT. butsik,
B.B. 3yii, P.A. Kamoxnwii, FO.M. Kosznos, A.I1. Kopenes,
b.3. Minbuep, B.B. IlBetkoB Ta iH. BomgHouac yce e
3aJIMIIAE€THCA MaJIOAOCIIIKEHOI0 MpobieMa CTBOPEHHS
[iTicCHO cucTeMu 1H(OPMAIIHHO-aHATITHYHOT isiTb-
HOCTI Cy0’€eKTiB IyONiuHOro agMiHicTpyBaHHs y cdepi
3a0e3neueHHs Oe3MeKu T0pOKHBOr0 pyxy B YKpaiHi. Bka-
3aHe CBIIYMTH MPO aKTYAJIbHICTH LI€T CTATTi, METOKO SKOT
€ JOCHiDKeHH 1H(opMaLiifHO-aHAIITUYHOIT JisSUIBHOCTI
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Cy0’eKTIB TyOIIYHOTO aMIHICTpYBaHHS y cdepi 3a0e3-
TIeUeHHs OE3TEKH JJOPOXKHBOTO PyXy B YKpaiHi.

Buxnan ocHoBHOTo Martepiay

3MicT MOHATTS «iH(OpMaIliitHO-aHATITHYHA JTisTb-
HICTBY» CKJIAJIA€EThCS TPUHANMHI 3 JBOX CYTTEBHX
O3HaK TaKoi JISUTBHOCTI. 3 OgHOTO OOKY, Iel HarpsMm
poboTh cy0’€eKxTiB 3a0e3neueHHs Oe3IeKn TOPOKHBOTO
pyxy Iependadae momyk, 30ip, ¢ikcariro, 30epiranas
Ta HaJaHHs TIEBHOI iHpopmaii npo (GakTUIHUN cTaH
CUCTEMH JIOPOXKHBOTO PyXy. 3 1HIIOro — iHpOpMAaIliii-
HO-aHAIITUYHA JISUTBHICTh OXOIUTIOE TAKOX 1 SKICHY
00pOoOKyY OTprUMaHOT iH(DOPMAITIT IIIISIXOM BUKOPHCTAHHS
HEOoOXIAHUX KIIBbKICHUX ITOKA3HHKIB Ta 1HIINX 3ac00iB
aHaizy. 3po3yMmisio, 10 MOJAIbIIE JOCTIKSHHS 3Mi-
cTy iH(MOpMAIIHO-aHATITHYHOI JISUTBHOCTI TOTpedye
IHTepIpeTalii MOHATTS iHpOopMalIIii.

YV Hai01IbIII 3araIbHOMY 3HAYCHHI ITi]T IH(OpMAITi€r0
PO3YMIIOTh JIESK1 BIZIOMOCTI, CYKYITHICTh IIEBHUX JIAHUX,
3HaHb'; BIJOMOCTI PO HABKOJMIIHIN CBIT Ta MPOIIECH,
0 BiIOYBAIOTHCS B HHOMY 1 CITPHUMAIOTHCSI JIFOAHMHOIO
YM CHEiaIbHAM IPUCTPOEM?,

VY kiOepHETHIII TOHATTS «iH(pOpPMAIlisD» PO3TIIsaa-
€ThCS 3/IEOUTBIIOTO 3 (OpPMaIbHOrO OOKY — SIK TICBHI
MTOBIJIOMJICHHSI MIDK €JIEMEHTaMH CHUCTEM YTIPaBJIiHHS,
OCHOBHI ITOJIOKEHHS TIPO 5Ki 00’ €JTHAHO B Teopii iHpop-
Marlii. Sk GauuThCs, y pasi Takoro po3yMiHHsS iHMOp-
Mallisi MOKE BUCTYIATH TIEBHUM [MOKA3HHKOM CTYIIEHIO
BITOPSJIKOBAHOCTI €JIEMEHTIB Y CHCTEMi YIpaBIIiHHS,
HAsSBHOCTI HaJIe)KHOI B3aEMOJIIi Ta KOOPMHAIIT JisTb-
HOCTI ii cy0’€KTiB.

Sx  npaBoBi Kareropii HAayKOBIIl pO3DISIAOTH
MOHATTS 1HQOpMaIiiHOI chepu Ta iHPOpPMAIIHHOTO
npoctopy. JlOCHiKYIOUd OCOOIUBOCTI  JIEPIKABHOTO
ynpaBiiHHS B iHQopMariiHiii chepi, [.B. ApicroBa
aKIICHTY€ YBary Ha BKJIMBOMY 3 IIbOTO OISy aCHeKTi
iH(popMaIii — 3a0e3NeUCHHI «BUTICPEKAIOUOTO» BiJIO-
OpaskeHHsT JIIHCHOCTI B CaMOKEPOBAaHHMX CHCTEMax’.
CrocoBHO cdepu 3abe3redeHHsT 0e3MeKH TOPOKHBOTO
PYXy Take BiJIOOpakeHHsI CTaHy CHCTEMH YIPAaBJIiHHS,
HA TOMVIS]] aBTOpa, Mae Oe3MOCepesHE 3HAYCHHS JUIs
e(heKTUBHOTO 3aro0ITaHHs JTOPOKHBO-TPAHCIIOPTHUM
npurogaM (mami — JATIT) Ta 3HWKEHHS TSHKKOCTI iXHIX
HaciakiB. [IpaBoBi 3acamu iHQOpMAIIHOT TisITBHOCTI
Cy0’€eKTiB 3a0e3MeUCHHS OE3MEeKH JOPOKHBOTO PYXy
3akimaneHo B 3akoHi Ykpaianm «IIpo inpopmariiron®.
VY 1IbOMy HOPMaTHBHOMY aKTi BUKOPHCTOBYETHCS O1TBII

! ®unocodckuii cnosaps / mox pexa. M.M. Posenrans. M3n. 3-e.
Mockaa : [Tomutuzaar, 1975. C. 153.

2 Oxeros C.U., llIsenosa H.}O. TonKoBbIii CIOBAph PYCCKOTO SI3bIKA:
72500 cno u 7500 ¢paseonorndeckux BoipaxkeHuil. Mocksa : A3Db,
1993. C. 255.

3 Apicrosa 1.B. [lep:xaBHa iHdopmauiiiHa moniTika ta ii peaisaris
B JSUILHOCTI OpraHiB BHYTpIIIHIX cripaB YKpaiHU: opraHisauiiiHo-npa-
BOBI 3acajyl : aBToped. Auc. ... KaHA. IopuA. Hayk. XapkiB : Hanionans-
HUI YHIBEpCUTET BHYTpilIHIX crpas, 2002. C. 12.

*  Tlpo indopmauito : 3akoH Ykpainn Big 02.10.1992 p., Ne 2657-XI1I.
URL: https://zakon.rada.gov.ua/laws/show/2657-12 (mara 3BepHEHHS:
27.02.2020).
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3BY)KCHE TIOPIBHSHO 13 3araJlbHUMH TIyMadyeHHSIMU
BHU3HAYCHHS TOHATTS iH(opMarii. Tak, BIAMOBIIHO JIO
nojoxeHb cT. 1 3akony «IIpo iHpopmarito» iHGOpMa-
II€F0 BU3HAKOTHCS Oyb-iKi BIIOMOCTI Ta/abo JNaHi, sKi
MOXYTh OyTH 30epekeHi Ha MaTrepialbHUX HOCIsIX abo
BiZOOpakeHI B €JIEKTPOHHOMY BHIVILII’. besmepedno,
caMme i1 Taki O3HAKH MiAMaJar0Th BIJIOMOCTI PO CTaH
CHUCTEMH JIOPOXKHBOTO PYXYy, SIKI MOXKYTh OyTH BHKO-
pucTaHi cy0’exkTamm 3a0e3NeUCHHS O€3MEeKH JOPOXK-
HBOTO PYXy Yy CBOId IisSUIBHOCTI. 30KpeMa, JOKyMEH-
TaJbHO 3aKPIIUICHUMH BiIOMOCTSIMH € JIaHl PO BOIIIB
Ta HIIUX YYaCHUKIB JOPOXKHBOTO PYXY, 3apEECTPOBaHI
TPaAHCIIOPTHI 3acO0M, aBTOMOOUIBHI JOPOTH, 3aco0n
opraHizamii Ta peryiroBaHHS pyXy, 3acodu 3abesrie-
YeHHsI Oe3MeKH JIOPOXKHBOTO PYXY, 3a(iKCOBaHI JOPOXK-
HBO-TPAHCIIOPTHI MPUTOM Ta 1HII JaHi, 0 MalOTh 3Ha-
YeHHSI JUTS 3a0e3NeUeHHsT OC3IIEKHU JIOPOKHBOTO PYXY.

Jlo ocCHOBHMX BWIIB 1H(QOPMAIIHHOI isSUTBHO-
CTI 3aKOHOMABIIEM BIJIHECEHO CTBOPEHHS, 30MpaHHS,
OJIepXKaHHsA, 30epiraHHs, BUKOPUCTAHHS, MOIIUPEHHS,
oxopoHa Ta 3axucT iHdopmamii®. Buxomsun 3i 3micTy
cT. 9 3akoHy, BOAUaeThCs, IO B I[bOMY pa3i HIeThes
CKOPIIII TIPO OKPEMi €Taly Yd OKpeMi TPyl omepariii
3 iH(popmariero. BBarkaemo, 1110 Bei IIi orepallii € xapak-
TEPHUMHU 1 17151 1HQOpMAIiitHO-aHATITHYHOI TisITBHOCTI
cy0’€eKTiB IyOJIIYHOTO aIMIHICTPYBaHHS y cdepi 3a0e3-
TieueHHs Oe3IeKH JIOPOKHBOTO PyXy B YKpaiHi.

[omo cnemmdiyHMX O3HAK iH(MOPMAIIHHO-aHATI-
TUYHOT ISTTBHOCTI Y By3bKOMY PO3YMiHHI SIK PI3HOBUY
iH(opMaIiifHOT JiSUTBHOCTI, TO BOHHU IepeOyBalTh
y jgemo iHnmi monwHi. [To-niepine, e HasIBHICTH MMEB-
HOTO IHCTPYMEHTAPIf0 TaKoi IsIIbHOCTI — aHAITHIHHUX
Ta CHHTETHYHHX MeTofiB. [lo-apyre, y ¢opmaapbHOMY
TUTaHI 1HpOpMaIiHHO-aHATITHYHA JIsUTBHICTD nepeada-
4yae poOOTY He JIMIIIE 3 TAK 3BAHUMH [IEPBUHHUMH JOKY-
MEHTaMH, [0 MICTATh BUXITHY iH(OpMaIliro, 30kpeMa
PO CTaH CUCTEMH 3a0e3MeUeHHs OC3IEeKH JIOPOKHBOTO
PYXY, & i JisUTBHICTB I10/I0 CTBOPEHHS BTOPUHHHUX JOKY-
MEHTIB sIK pe3yJIpTary 00poOKH NIepBUHHOI iH(pOpMAaIIii.

[Tix 9ac HOCHiKEHHS OpraHi3alliifHAX 3acajl B3ae-
MOJIiT Ta KOOpAWHAIIiT cy0’€KTIB 3a0e31eUeHHs Oe3IIeKU
JIOPOXKHBOTO PYXY JIOLIIBHO BHKOPUCTOBYBATH TEPMiH
«iH(pOpMAaIifHO-aHATIITHYHA JISUTBHICTEY Y ITHPOKOMY
3HA4YCHHI, TOOTO PO3YMIFOYM ITiJl HUM «BCi HaIpsIMU
iH(opMaIIiiftHOT poOOTH Cy0’ €KTIB, XapaKTepHi I iX
B3aEMOIIT».

ABTOp TIPOTIOHYE PO3IVISIATH TOHATTS 1H(QOpMAITiii-
HO-aHAIITUYHOT JISUTBHOCTI CyO’€KTIB 3a0e3leueHHs
0e3NeKu JOPOKHBOTO PYXy SK CYKYIHICTH il opra-
HIB JIep»KaBHOT BJIaJIM, OPTaHiB MiCIIEBOTO CaMOBPSIY-
BaHHS, TPOMAJICEKHX OpraHi3aiii Ta 1HIIUX Cy0’€KTIB
CHUCTeMH 3a0e3MECUCHHS OC3IEeKH JIOPOKHBOTO PYXY

5 Ilpo indopmaniro : 3axoH Ykpaiau Bix 02.10.1992 p., Ne 2657-XI1.
URL: https://zakon.rada.gov.ua/laws/show/2657-12 (nara 3BepHEHHS:
27.02.2020).
¢ Tlpo indopmamiro : 3akon Ykpainu Big 02.10.1992 p., Ne 2657-XII.
URL: https://zakon.rada.gov.ua/laws/show/2657-12 (mara 3BepHEHHS:
27.02.2020).
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O/I0 3aJI0BOJICHHS 1H(POPMANIHHUX TOTpeO i€l cHc-
TEMH Ta CTBOPEHHS YMOB ISl €()EKTHBHOI B3a€MOIIT
11 enemeHTIiB 3 MeToro 3anobiranus JTII ta 3HMmKeHHS
TSHKKOCTI TXHIX HACIIIAKIB.

[Hdopmariiini morpebu cy0’ekTiB 3a0e3reveHHs
0E3MeKH JIOPOXKHBOTO PYXy MOXYTh CTOCYBaTHCS Pi3-
HUX acIekTiB (DyHKI[IOHYBaHHS SK CHCTEMH JIOPOXK-
HBOTO PYyXY, TaK 1 Iep>KaBHOI CUCTEMH YIIPaBIiHHS HOTO
Oe3nekoro. BogHouac MepBUHHUMHM JUIS IIET CHCTEMH
MaroTh OyTH JIaH1 PO CTaH OE3MEKH JIOPOKHBOTO PYXY.

[TocranoBoro ~ KaGinery  MiHicTpiB  YKpainu
Ne 1053 Bix 17 rpymast 1993 poky 3aTBepIKEHO TIEpeiK
BIIMOBIAHUX CTATUCTUYHUX [OKA3HUKIB 3 IIUTAaHbL O€3-
MEKA JIOPO)KHBOTO PYXY, SKI CTOCYIOThCS BiTOMOCTEH
MPO: HaIllOHAJIBHI TPAHCTIOPTHI 3aCO0M 3a KaTeropisimMu;
ABTOMOOUTBHI JIOPOTH, BYJIHIN Ta 3aJII3HHYHI Mepei3y,
JIOPOXKHI  CITOPYIH, TEXHIUHI 3acO0M peryiItoBaHHS
JIOPOXKHBOTO PyXy, 00’€KTH CepBicy Ta 3aXWCHI Haca-
JOKCHHSI; aBapidHICTh 1 TOPOKHBO-TPAHCTIOPTHUH TpaB-
MaTH3M; TPABOMOPYIIEHHS Y cepi JOPOKHBOTO PyXy
Ta iX Mpo(iJaKTHKY; BOMIIB 3a MPU3HAYCHHSIM, BIKOM,
CTaykeM Ta KBamiikargiero’.

SIK BUIHO, KOJKEH 13 HaBEJAEHUX MMOKA3HUKIB TaK 4r
IHAKIIe KOPECIOHIYE TICBHOMY €IIEMEHTOBI paHiIle
3rajyBaHoOi MOJEl JOPOKHBOTO PyXy «BOIIH — TpaH-
CIIOPTHUH 3aci0d — gopora» i Moxe OyTH BUKOPHCTaHUI
JUIs XapakTepucTuky npuunH Ta ymoB JITII, a Takox
IXHIX HETaTMBHHX HaciiJKiB. Pobora 3 mepBUHHOIO
OOJIIKOBOIO JIOKYMEHTAITI€r0, 110 MICTHUTh Taki JIaHi,
€ O7HOI0 3 0a30BUX CKIIQJHUKIB 1H(OpMAIliitHO-aHATi-
TUYHOT AISUTBHOCTI Cy0’€KTiB 3a0e3ledycHHs Oe3leKn
JIOPOKHBOTO pyxy. CaMe TOMy CHOTOIHI, 3 OISy Ha
CTBOPCHHS YMOB €()EKTHBHOI B3aEMOJIIi IIUX CYO €KTIB,
MIPOBITHUM HANPSMOM iXHBOT THPOpMAIiHHO-aHATI THY -
HOi pOOOTH BBa)KAETHCS 3aIIPOBAKCHHS aBTOMAaTH30Ba-
HUX 1HpopmaniiHux cucteM (AIC) mns HaKOITUYEHHS
i 30epiraHHs TEPBUHHHX JaHUX PO CTaH OE3MeKH
JIOPOXKHBOTO PYXY, TOCTYTI JIO SIKHX MArOTh B3a€MOIIFOU1
Cy0’€eKTH.

3okpema, BignoBimHO 10 IlmaHy 3axomiB om0
peamzamii Crparerii MiJBHIICHHS pIiBHSA Oe3MeKH
JIOPOXKHBOTO PyXy B YKpaiHi Ha mepion 10 2020 poky,
3aTBEpHKEHOTO po3nopsypkeHHsM Kabinety MiHicTpiB
Vkpainu Big 28.03.2018 p. Ne 231-p, nependayaerhes
HEOOXIJJHICTb CTBOPEHHS: 1) CHCTEMH IOPIYHOI 3BITHO-
CT1 KePIBHHUKIB 0OJIACHUX JIEPKaJIMIHICTpAIlil B YaCTHHI
3a0e3reueHHs Oe3MeKn JOPOKHBOTO PYyXy, BHECCHHSI Ha
po3nsin KabGimery MiHicTpiB YKpaiHM BiJIIOBIIHUX
MPOEKTIB 3aKOHOJABYMX Ta 1HITUX HOPMATHBHO-IIPABO-
BHX aKTiB, SIKi BPETYJIbOBYIOTh ITUTAHHS BIiJIOBIIAIb-
HOCTI OpTaHiB MICIIEBOTO CAaMOBPSITyBaHHS 3a O€3IeKy
Ha BYJIMYHO-JIOPOXKHIM MEpexKi, a TaKOXK HAJTaHHS UM
OpraHaM TOBHOB&)KCHD IIOJO MOXKIIUBOCTI CTBOPEHHS

7 Ilpo 3arBep/pKEHHsI IIEpeNiKy CTATHCTHYHHMX ITOKa3HHKIB IOPSIKY

00JIiKy 1 3BITHOCTI 3 NMUTaHb OE3MEKH AOPOXHBOrO pyxy : Ilocranosa
Ka6inery MinictpiB Ykpainu Bix 17.12.1993 p., Ne 1053. URL: https://
zakon.rada.gov.ua/laws/show/1053-93-%D0%BF  (mara  3BepHeHHs:
27.02.2020).
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Ta peryaroBaHHS O€3NMEYHUX i 3PYYHHX YMOB UIS BCiX
YYaCHUKIB PyXy, 30KpeMa 0ci0 3 iHBaJIIHICTIO; 2) aBTO-
MaTH30BaHOI CHCTEMH BHECCHHS AaHUX MPO OTPUMaHi
TpPaBMH BHACTIIOK JOPOKHBO-TPAHCIIOPTHOI TPUTOAN
B 3aKJIaZaX OXOPOHH 3IO0POB’S 3 YpaxXyBaHHSIM BHMOT
3akony Ykpaiau «[Ipo 3axucT mepcoHanbHUX JaHUX»;
3) aBTOMaTHU30BaHOT €JIMHOT 0a3W JAaHHX IOJI0 BUJAHUX
MEJIMYHHX JIOBIJIOK KaHIUIaTaM y BOJI1 Ta BOJISIM TpaH-
CIOPTHHX 3ac00iB®.

HasBHicte equunx 0a3 JaHMX Ta aBTOMATH3ALlisd
POOOTH 3 HUIMU JIO3BOJISIE YHUKHYTH JTyOITFOBaHHS POOOTH
PI3HUX Cy0’€KTIB IyOIIYHOTO aJMiHICTPYyBaHHS y cdepi
3a0e3rnedeHHs] Oe3MeKH JOPOKHBOTO PYXy IMOJIO 30M-
PaHHS CXOXKHX BIJIOMOCTEH, CIpOCTUTH 0OMiH iH(opma-
IIEFO MK HUMH, OUTBIII ITOBHO Ta €()eKTUBHO BUKOPHCTO-
BYBaTH IEPBHHHI JIaHi ISl aHATITHYHOT pOOOTH.

OnHak Ha el yac aBTOMAaTW30BaHI 0asW JaHUX
Ipo CTaH Oe3MeKH JOPOKHBOTO PyXy HE OTpHUMAali
HAJI)KHOTO PO3BUTKY. Hampukian, He3BaxkarouW Ha
3aTBep/UKCHHST HOBUX [IpaBuil BeseHHS 00Ky JOPOXK-
HBO-TPAHCIOPTHUX MPUTOM, 3aTBEPKCHUX ITOCTAHO-
Boto KabGinery MinictpiB Ykpainu Big 22.05.2019 p.
Ne 424, noci He 3aTBep/pKeH] (HA BUKOHAHHS I1. 9 1HX
[TpaBun): [HCTpYKIIiS 3 (hOpMyBaHHS Ta BUKOPHCTAHHS
o0miky; Ilopsaok BeneHHsI BiAOMYMX KiacH(pikaTopiB
iH(opmarrii, popMu crocrepexeHb, MeToanka mpoBe-
JICHHS aHAI3y JTaHuX’.

[Topsia 13 BiICYTHICTIO €(EKTUBHUX aBTOMATH30Ba-
HUX 1H(POpMaNiHHO-aHAITHYHUX CHCTEM 30epiraHHs
Ta 00pOOKH JTAaHUX TIPO CTaH OE3MEKH JOPOKHBOTO PyXY
3aKOHOJIABIIEM Ta IHIMUMHU Cy0’€KTaMU MPAaBOTBOPYOCTI
(OpPMYITIOIOTECSL BCE HOBI il HOBI 3aBJIaHHS IIIOJIO TPO-
BEJICHHS 3aXOiB, CIpsMoBaHWX Ha 3amoOiranHs JTII
Ta 3HIKEHHS TSHKKOCTI TXHIX HACIIAKIB.

VYrnockoHalleHHsT B3aeMOJIIi cy0’€KTiB 3a0e3IeueHHs
0e3mekn JTOPOKHBOTO PyXy 3 THTaHb MPOBEICHHS
000B’SI3KOBOTO TEXHIYHOTO KOHTPOIO TPAHCIIOPTHHUX
3ac00iB Ta ONTHMI3aIlis BiJIMOBIIHUX HANPSAMIB TXHBOT
iH(OpMaIIfHO-aHATITHYHOT JTSIIBHOCTI  TIOTPEOYIOTh
1 aBroMaTH3ailii TpoIecy IepeaBaHHs BiIOMOCTEH
3 EJICKTPOHHUX PEECTPIB IPOTOKOIIIB IIEPEBIPKH TEXHIY-
HOTO CTaHy Ta MIKHApOIHUX cepTH(]IKATIB TEXHIYHOTO
oy o 6a3u manux MBC ta HamioHanbHOT mosminit
VYkpainu.

Kpim Toro, HeoOXitHO 00’ €JJHATH B CHUIBHY 1H(OP-
MalliiHy CUCTEMY He JIUIIE JIaHl TIPO pe3yabTaTH IpoBe-
JICHHST 000B’I3KOBOT0 TEXHIYHOTO KOHTPOJIFO TPAHCIIOPT-
HUX 3ac00iB, a TAKOXK BIOMOCTI IIIOJI0 OISy MICBKOTO
CJIEKTPOTPAHCIIOPTY, JTOPOKHBO-OYIIBEIBHOT Ta CLIb-
CBKOTOCITOZIAPCHKOI CAaMOX1JTHOT TEXHIKH, sIKa SKCILTyaTy-

8 TIlpo 3arBep/uKEeHHs IUTaHy 3axOfiB mmomo peamizamii Crparerii

MI/IBUILICHHS PiBHS OE3MEKH JOPOKHBOrO PyXy B YKpaiHi Ha mepion
o 2020 poky : posnopskeHHs KaGinery MinicTpiB Ykpainu Bij
28.03.2018 p., Ne 231-p. URL: https://zakon.rada.gov.ua/laws/show/231-
2018-%D1%80 (nara 3BeprenHs: 27.02.2020).

®  Jleski nuTaHHS BeIEHHS OOJIKY JOpPOXKHBO-TPAHCIOPTHUX IIPH-
rox : [Tocranosa Ka6inery Minictpis Ykpainu Bix 22.05.2019 p., Ne 424.
URL: https://zakon.rada.gov.ua/laws/show/424-2019-%D0%BF  (nara
3BepHeHHs: 27.02.2020).
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€TBCS B yMOBaX BYJMYHO-IIOPOKHBOI MEPEXkKi CHUTLHOTO
kopuctyBaHHs. CTBOpEHHS 3a3HAU€HOI aBTOMAaTH30BaHO1
0a3u TaHUX JO3BONUTH CBOEYACHO BHUSBILITH (DAKTH eKC-
IUTyaTarii TPaHCIOPTHUX 3aCO0IB Ta 1HIIOI CaMOXiJIHOI
JIOPO’KHBOT TEXHIKH, 10 HE MPOWIIIIHA JICP)KABHUKN TeX-
HIYHUH ODIIAA, 1, SIK pe3yybTart, eheKTHBHIIIE 3arodiraru
JTII 3 npuuvH X TEXHIYHOT HECTIPABHOCTI.

Yumao nipobieM iHGOpMaIiitHO-TIPaBOBOTO Xapak-
Tepy IOB’S3aHO 1 3 MONIMPEHHSIM 3aCTOCYBAaHHS TEX-
HIYHHX 3ac00iB HaIsIy 3a JAMCIUILUIIHOK YYacCHHKIB
JOPO’KHBOTO PYXY, BUKOPHUCTAHHSI iX TIOSICHEHb 5K JIOKa-
3iB y CIIpaBax Mpo aJaMiHICTPaTHBHI MPABOTIOPYIICHHS
y cepi Oe3rekn TOpoKHBOTO pyxy. Tak, NeBHY «aBToMa-
TH3AIII0» MPOIECY PO3DISTy aJMIHICTPATUBHUX CIIpaB
niependadae ct. 14-2 KYmAIl nns BUnaaKiB, KO mpa-
BOTIOPYIICHHS 3a(DiKCOBAaHO B aBTOMAaTUYHOMY PEKUMI,
Ta 32 MOPYIICHHS MPABWJI 3YIMHHKH, CTOSHKH, MapKy-
BaHHS TPAHCIIOPTHUX 3ac00iB, 3a(hiKCOBaHI B PEKUMI
(doroszitomkn (Binmeo3anucy). Ha mincraBi oTpumMaHux
Bi3yaJIbHUX MarepiajliB 3aKOH JIO3BOJISE MPUTATATH JIO
QJIMIHICTPATUBHOI BIIMOBIAATBHOCTI: (PI3UYHY 0CO0Y
a00 KepiBHHUKA IOPHIUIHOT 0COOH, 3a SKOK 3apPEeECTpo-
BaHO TPAHCIOPTHUH 3aci0; HAaJEXKHOTO KOPHCTYBaya
TPAHCIIOPTHOTO 3aco0y; 0coly, siKka BUKOHYE ITOBHOBA-
JKCHHSI KepIBHUKA FOPUIMYHOT 0cOOH; 0cO0Y, sTka BBE3JIa
TaKU# TPAHCIIOPTHHH 3aci0 Ha TepuTopito Yipainu'®,

OOnamHaHHs JOPIr Ta BYJIWIb HACEJIICHUX ITyHK-
TIB Ha JIJSHKAX 3 IHTCHCHBHUM PYXOM TPAIIOI0YAMHU
B aBTOMaTHYHOMY PEXKHMI TEXHIYHUMH 3aco0amu (pOTO-
Ta Bigeodikcallii mpaBomopymeHp nepeadadae 3ampo-
BaJDKCHHS CHCTEMH aBTOMATHYHOI (pikcarlii mopyIireHb
IIpaBuit TOPOKHBOTO PyXy'!.

CrBopeHHsI Ta PYHKITIOHYBaHHS TaKUX 1H(HOpMAIIiii-
HUX CHUCTEM 3 MOXKJIMBICTIO aBTOMAaTWU30BAHOI 1JE€HTH-
(bikarii TpaHCIIOPTHHUX 3ac00iB, X BIACHHUKIB Ta BOJIIB
Yy TONANBIIOMY MOXKE OyTH BHKOPHUCTAHO IUISL PO3pPO-
OneHHs 3aco0iB iH(opMaliitHoT B3aeMolii cy0’€KTiB
3a0e3redeHHs] O€3MeKH JOPOKHBOTO PyXy 3 IHIIAMH
Jep KaBHIMHU OpTraHaMH Ta ciry0amu, 30kpema: 3 Jlep-
YKaBHOIO TOJIATKOBOIO CITYK00F0 YKpaiHU 1010 MUTaHb
MIPUTATHEHHS JI0 FOPUIMYHOI BIITOBITaTbHOCTI BIIACHHU-
KiB TPAHCIIOPTHHUX 3aCO0IB 3a MOPYIICHHSI TOJIATKOBOTO
3aKOHOIABCTBA, @ 3 YIIOBHOBAYKEHNM OPTaHOM 3 peai-
3amii Jep)kaBHOI MONITHKK y cdepi opraHizamii mpu-
MyCOBOTO BHKOHAHHS PINICHb CYIiB YKpaiHH — 00
MMUTaHb MPUMYCOBOTO BHKOHAHHS CYIOBHX Ta IHIINX
000B’SI3KOBUX PIllIEHb TOIIIO.

[Topsin 31 cTBOpEeHHSIM HOBHX iH(pOpMaIiliHO-aHa-
JITHYHUX CHCTEM MI0I0 OOPOOKH JaHUX PO CTaH 0e3-
MIEKH JOPOXXKHBOTO PyXy HaralbHOIO € MpoliiemMa BIO-
CKOHAJICHHS 3ac00iB 30MpaHHs TEPBUHHOI iH(OpMAIIil
JUIT TaKUX CHUCTEM. 3 OIIIy Ha e MEepPCIEKTHBHUM

10 Komekc VYkpaiHm mnpo ajMiHICTpaTHBHI MPaBOMOPYIIEHHS Bij

07.12.1984 p., Ne 8073-X. URL: https://zakon.rada.gov.ua/laws/
show/80731-10 (nara 3BepuenHs: 27.02.2020).

" TIpo IlpaBmia KopoxXHBOTO pyxy : nocraHosa KabGinery MiHnicTpis
Vipainu Bix 10.10.2001 p., Ne 1306. URL: https://zakon.rada.gov.ua/
laws/show/1306-2001-%D0%BF (nara 3Beprenns: 27.02.2020).
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HaTpsSMOM PO3BUTKY iH(MOpMaIiifHOT poOoTH Cy0’€K-
TiB 3a0e3TeUeHHs OE3TMEKH JTIOPOKHBOTO PYXy € 3aIpo-
Ba/DKCHHS €IMHUX 3aKOHOMABYMX BHMOT 10 OOaj-
HaHHS TPAHCHOPTHHX 3aCO0IB TaK 3BAaHUMH «TIOPHUMHU
CKpHUHBKaMMU» — OOPTOBUMHM 3acobaMu (ikcarlii JaHUX
PO TOPOJKHIO 00CTAaHOBKY, TIOKa3aHb KOHTPOJIHHO-BH-
MIPIOBAILHUX TIPUJIAJIIB, CTaH 3JI0POB’ s BOJIIS Ta IHIIIHX
BIZIOMOCTEH, 1[0 MArOTh 3HAYCHHS [UII BCTAHOBJIICHHS
npuyuH Ta ymoB I TII, mo cramocs 3a y4acTio IEBHOTO
TPaAHCIIOPTHOTO 3aC00Yy.

B iHTepecax 3abe3redcHHs OE3MEKH JIOPOKHBOTO
PYXy JOIIBHO PO3POOHMTH €JMHI BHUMOTH JIO TaKHX
MIPUCTPOIB 1 BU3HAUUTH KAaTETrOPi0 TPAHCIIOPTHUX 3aCO-
0iB, JUISI SKUX OONaJHAHHS «YOPHUMH CKPHHBKAMID)
€ 000B’s3k0BUM. Hacamrepen no 1€l kareropii cimij
BKITFOUYMTH aBTOOYCH Ta BaHTaKHI aBTOMOOLNTI, IO 3TiH-
CHIOIOTh MDKHAPOJIHI TICPEBE3CHHS, a TaKOXK BaHTaKHI
aBTOMOOLTI, SIKI TPAHCIOPTYIOTh HEOE3MEYHI BaHTaXI.
OyHKIIT ornepaTtopa €IUHOT CUCTEMH JIAaHUX «YOPHHX
CKPHHBOK» BIJITIOBITHO JIO CBOTO &JIMiHICTPaTHBHO-IIPa-
BOBOTO CTaTyCy MOIJIa OM BUKOHYBaTH YKpTpaHcOe3eKa
(JlepxaBHa ciyx0a YKpaiHu 3 O€31eKH Ha TPAHCTIOPTI).

3arpoBajpKeHHsI Takoi 1HPOPMAIIHOT CHCTEMHU J103-
BOJIUTh BUKOPUCTOBYBATH 3a()iKCOBaHI OOPTOBUMH TIPH-
CTPOSIMH BIJIOMOCTI JIIsI BCTAHOBIICHHS IPUYNH TOPOK-
HBO-TPAHCIIOPTHOT TOJIi, 30KpeMa HENpaBWIBHUX i
BOJIiS ¥ IHIIMX YYACHUKIB JOPOKHBOTO PyXY UM TEXHIU-
HUX HECIPaBHOCTEH TPaHCHOPTHOTO 3aco0y, a TaKoXK
HATIOBHIOBAaTH  1H(GOpPMAaIiHHO-aHAIITHYHI ~ CHCTEMHU
nmaaumu 1ipo JATII, HeoOXimHuMu Jisi €(EKTUBHOTO
BUSIBIICHHSA i YCYHEHHSI IPUYIHH Ta YMOB aBapiifHOCTI.

BucnoBknu

OTxe, TOHATTS 1H(POPMAIIHHO-aHATITHYIHOT JTisSTBHO-
CTi cy0’€KTIB 3a0e3MeueHHs Oe3MeKn JOPOKHBOTO PyXy
BapTO PO3IVISIATH SIK CYKYITHICTb Tl OpraHiB JAep:KaBHOT
BJIaJI, OPTaHIB MICIIEBOTO CaMOBPSIyBaHHsI, I'poMajl-
CBKUX Oprasizaiiii Ta iHIIUX cy0’€KTiB cHCTeMH 3a0e3-
neveHHs! O6e3MeKU JIOPOKHBOTO PYXY MO0 33 J0BOJICHHS
iHpOpMAIIfHUX TIOTped IIi€i CHUCTEMH Ta CTBOPEHHS
3ano0irannas JITII Ta 3HMKEHHS TSHDKKOCTI IXHIX HACIiA-
KiB. 3a3Ha4eHa JisUIbHICTh XapaKTepH3y€eThCsl HeOCTaT-
HIM BHUKOPUCTaHHSM ICHYIOUMX 1H(OPMAIIfHUX TeX-
Hosoriii. CaMe TOMy TOIIYK Ta 3alpOBa/PKEHHST HOBUX
3aco0iB OTpHMaHHA W aHamizy iH(opmamii mpo craH
0e31eKH JOPOKHBOTO PYXY € HEPCIEKTUBHUM HAIIPSIMOM
VIAOCKOHAJICHHST B3a€MOJii Takux cyO’ekTiB. Jlns Haii-
OuTbIol eeKTUBHOCTI BHKOPHCTaHHS 3aco0H iHDOp-
MalliiHO-aHAITUYHOI JTISUIBHOCTI MaroTh OyTH 1HTe-
TPOBaHUMH B aBTOMAaTH30BaHI 1H(POPMAIliHI CHCTEMH.
VY Takux cucTeMax, KpiM BIIacHe 0a3u IIePBHHHUX JTaHHX
PO €JIEMEHTH «BOJIIM — TPAHCTIOPTHHH 3aci0 — jgoporay,
MAroTh TiepeI0auaTrcs IHCTPYMEHTH 1X aHali3y 3a HeoO-
XIJTHUMH TIOKQ3HUKaMH, 3acO0M 3a0e3TeUeHHS 3aXHCTY
iHpOpMAITii Ta pi3HUX BHIIB JOMYCKY JUIS YIIOBHOBaXe-
HUX cy0’€KTIB 3a0e3MeueHHs Oe3IeKn JIOPOXKHBOTO PYXY.
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The article provides general theoretic research of normative-project activity and identifies the place of legal
expertise of normative legal acts at the specified stage. At present such an important stage in the lawmaking process
as legal expertise is investigated in fragmentary and requires further scientific researches.

Concepts such as “norm”, “ legal expertise” and “normative legal
act” are defined separately.

Different approaches to defining the concept of “norm-projecting” are distinguished. It is stated that norm-
drafting is a process aimed at creating a project of a future normative legal act. Norm-projecting also has regulated
stages. It designed to legally consolidate the rules that have been established in the society, as well as according to
needs and is carried out by authorized persons.

Using the methods of analysis and comparison, the views of different scientists were investigated. The differences
between the concepts of “lawmaking”, “rulemaking” and “normative-project activity” were substantiated.

Different positions of scientists concerning the stages of norm-project activity are given. And their division
at the stage is proposed. It is stated that norm-project activity is an extremely important stage of rulemaking,
and therefore lawmaking.

The concept of “legal expertise” was also disclosed as a special stage of norm-drafting, which is multifaceted
(gender, anti-corruption, environmental, etc.). Legal expertise carried out by a specially authorized person who has
special knowledge (expert). As a result, an expert provides a reasoned conclusion about of the research the draft
regulatory act.

In addition, the object and the subject of the normative-project activity were investigated. In particular,
the opinion of scientists, who believe that one of the key subjects of rulemaking in developed democratic countries
is the Ministry of Justice, is highlighted. It has also been proposed to identify such a legal entity as an expert who
examines the project of normative legal act for its further approval, improvement or for the prevention of errors.
The object of norm-drafting, namely the project of draft normative legal act, which is the result of the activity
of the entities of rulemaking activity, is analyzed.
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HOpMOl’[pOCKTyBaH]—[ﬂ: NUTAHHSA Teopi'l' Ta NPaKTUKHU

Kopuienko Bikmopia Cepeiiena
acnipanm 6i00iny meopii Oepocasu i npasa

Inemumymy Oepoicasu i npasa imeni B. M. Kopeyvkoeo

Hayionanvrnoi akademii nayx Yxpainu, Yxpaina

Beryn

Y mepiox peamizamii €BpOiHTETpalifHUX CHps-
MyBaHb, a OT)KE, i 32 yMOBH AMHAMIiYHOTO PO3BUTKY
CYCIIUJIBHHUX BITHOCHH B YKpaiHi, A7l yHUKHEHHS TIPO-
0JIeM CyCHUIBHO-TIONIITHYHOTO Ta COIiaIbHO-EKOHOMIY-
HOTO XapakTepy MOTPiOHO MPHUIIIATH OCOOIMBY yBary
SIKOCTI HOPMaTHBHO-TIPABOBHX AKTIB Ie Ha CTaJlii HOp-
MOIIPOEKTYBAHHS.

Ha xaib, 0coOIMBOCTI HOPMOITPOEKTHOT JiSITBHOCTI,
B TOMY YHCIIi POJIi MPAaBOBOI EKCIEPTU3HM Ha BKa3zaHIH
CTafil, TOCI/HKEHO B Mpamsx yYeHHX (pparMeHTapHO.
30KkpemMa, TUTAaHHS HOPMOIPOEKTYBAHHS, & TAKOXK IIpa-
BOBOI €KCHEPTHU3U TPOEKTIB HOPMATHBHO-TIPABOBHX
aKTiB YaCTKOBO IOPYUIYBAJIUCS B Mpansx siK 3apyOik-
HUX, TaK i BITYM3HAHUX YUEHHX, 30kpema: JI. Aapycis,
JI. Borauoroi, T. Jiguua, M. Kenbmana, 1. Jlenexa,
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I'. PuGikoBoi, O. CkakyH, C. Lucs, P. YopHomyubkoro,
1O. IlImaxka.

MeTor0 cTaTTi € 3’SICyBaHHS CYTHOCTI Ta 3MICTy
HOPMOITPOEKTYBAHHSI, a TAKOX MICIIsSl PABOBOI eKCIep-
THU3M Ha CTajii MPOEKTYBaHHS HOPMATHUBHO-TIPABOBHX
aKTiB 3 ypaxyBaHHSAM JIOCATHEHb Cy4YacCHOI TEOpETH-
KO-TIPaBOBOi AYMKH, IO JIO3BOJIUTH MiJIBUIIMTHU SKICTh
Ta e()EeKTUBHICTh 3aKOHY, a TAaKOX MOMEPEIUTh BUHUK-
HEHHS HCTaTHMBHUX HACIAKIB HOro Iii.

Bukiax ocHOBHOro Matepiajy

¥ Hamr yac ToTpeOy0Th ETUMOJIOTIYHOTO PO3YMIHHS
TaKi MOHATTA, SIK «HOPMa» Ta «IPOEKTYBAaHHS». 3a3Ha-
YEHE J03BOJIUTH Y MTOBHIN Mipi PO3KPUTHU MOHATTS «HOP-
MOIIPOEKTYBAaHHA». 30KpeMa, B TIyMauHOMY CJIOBHHKY
3a3Ha4YeHO, 110 HOpMa (J1aT. norma — MPaBUIIO, B3ipellb)
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PO3IISIIAETECS K MUKIraly3eBe IOHATTSA, IO BHKO-
PHUCTOBY€TBCS ISl y3araJbHEHHS NEBHOI CYKYITHOCTI
JIFOICHKHX 3HAHB ITPO MPHPOY 1 CYCIIIBCTRO .

OKpiM TOTO, y CIOBHUKAX 3a3HAYAETHCS, IO MTOHSATTS
HOPMH IIpaBa — I1¢ 3arajJbHO000B’ I3KOBI TIpaBHIIa TIOBE-
JIHKH, BCTAHOBIICHI a00 CaHKIIIOHOBaHI Jep>kaBoro
i 3a0e3meyeHi #0ro MPUMyCOBOO CHITO0%,

BimpnricTe yueHMX CXWIBHI PO3IISAATH TOHSTTS
HOPMH TIpaBa sIK 00OB’S3KOBI JUIsl JOTPUMAHHS 1 BUKO-
HaHHS TIpaBHJIA TIOBEIIHKH, SKi COPMOBaHI 3 OIISAY
Ha MMOTPeOHU CyCIJILCTBA HA JIAHUH Yac 3 ypaxyBaHHSIM
JIOCB1Jy MUHYJIOTO, & TAKOK CAaHKITIOHOBAHI JIePKaBoIo,
sIKa 3/TIHCHIOE KOHTPOJTb 32 IOTPUMAHHSM iX BUKOHAHHS.

B ropuauuHiii ritepatypi TOpSA 13 TOHATTSM
«HOpPMay MIMPOKO BKUBAIOTHCS 1 TaKi FOPUJINYHI Kare-
Topii, SIK «IIPOEKT» Ta KIPOEKTYBAHHD». TaK, B IOPUANI-
HOMY CIIOBHHKY TPO€KT (BiJ Jat. projectus — KHHYTHH
BIIEpE/T) O3HAYAE IMOTICPETHIN TEKCT MalHOyTHBOTO JTIOKY-
MEHTa (3aKOHOAaBYOT0 200 1HIIIOTO HOPMATHBHO-IIPABO-
BOTO aKTa)’, a MPOEKTYBaHHSA (Te came, IO i MPOEKTY-
BaTH) — CKJIaaTH, PO3POOIIATH ITPOEKT?.

VY3araJlbHUBIIM BUIICHABEACHI 3aralbHOPHHHSTI
MIOHSATTS, BAPTO 3aMPOIIOHYBATH BIacHe OadeHHS 3a3Ha-
YCHUX BH3HAUCHB, a CaMe, IO MPOEKT TOKYMEHTa — L&
IIITOTOBJICHHI TTOTIEPE/THIN TEKCT, IKUi chopMoBaHUit
YIIOBHOBQ)XEHOIO Ha T€ 0CO00F0, sIKa BOJIOJIIE CIIeIlialb-
HUMU 3HAHHSIMH Y BIAMOBIAHIA raiy3i. Y CBOI 4epry
MIPOEKTYBAHHS BapTO PO3IISIATH SIK TIPOLIEC CTBOPCHHS
MIPOEKTY TIEBHOTO TOKYMEHTA.

Bapro Big3HaunTH, IO MPOEKTYBAHHS IPYHTYETHCS
Ha OCHOBI PO3YMOBOI IiSUTBHOCTI IHJMBIJA IIIJISIXOM
Y3TO[KEHHS TTOHATH, BUOYTOBYBAaHHS BIIACHUX YSIBICHD
(koHIIEnTYaTi3arii)’.

OxpiM TOro, B CyYacHid FOPUIWYHIA JiTeparypi
OKpeMe MicIie 3aiiMae MOHATTS «HOPMOTIPOEKTYBAHHS.
3okpema, sk 3ayBaxye T. Jligmd, HOPMOIIPOEKTYBaHHS
SIBIISIE COOOFO CKITQJIHE TPOIIeCyalibHE SBHUIIIE, 1110 3/iHC-
HIOETHCSI B UITKIM ITOCIIJIOBHOCTI Cy0’€KTaMH HOpP-
MOIIPOEKTYBaHHsI, Ma€ CKJIagHy CTPYKTYpy Ta €Tall-
HicTE, .

Cepen HayKOBHX TIpallb 13 JaHOi MPOOJIeMaTHKH
3aCIyrOBY€ Ha yBary IO3HIlisS HAyKOBIIIB, SIKI 3a3Ha4a-
I0Th, 10 HOPMOIIPOEKTYBAaHHS (TOOTO HOPMOIIPOEKTHA
JUSUTBHICTB) — IIe 0coONuBa, crienudiyaa Gopma corri-
QIIEHOTO MPOEKTYBAHHS, KOTPa HOCHUTD y3araJbHIOIOUN

! Benukuil TIyMayHUH CIOBHHK Cy4acHOi yKpaiHCHKOT MOBHU (3 JIOM.

i momoB.) / yknaz. i ronos. pex. B.T. Bycen. Kuis ; Ipnins : BTO «Ilepyn»,
2005. C. 792.

2 Tecame. C. 792.

3 HOpuauuna enuukionenist : B 6 . / peaxon.: 10.C. llemuryyenko
(Bimm. pen.) Ta in. Kuis : «Ykp. ernukiy, 1998. T. 5: I1-C. 2003. C. 154.
4 Benukuil TIyMauyHH# CIOBHUK Cy4acHOI YKPaiHCHKOI MOBH (3 JIOZ.
i momoB.) / yknaz. i ronos. pex. B.T. Bycen. Kuis ; Ipnins : BTO «Ilepyn»,
2005. C. 1152.

> Yopuonypkuit P.B. HopmMonpoekTHa MisTbHICTb: TMiAXOIH 10 OHTO-
JIOTIYHOTO pO3yMiHHs. [epowcasa i npaso. 2012. Bun. 57. C. 29.

¢ Himua T.O. [HCTHTYT MOTOUKEHHSI IPOEKTY HOPMATHBHO-IIPABOBOTO
aKTa B CHCTEeMi 3aC00iB yIOCKOHAJICHHS HOPMONPOEKTYBaHHS. [Ipaso
VYrpainu. 2009. Ne 11. C. 174.

7 Jimma T.O. Crazgii HOPMOMPOEKTYBAaHHS: MOHATTS, 3MICT Ta 3Ha-
uenHs1. [Ipasosa depacasa. Lopiunuk nayx. np. 2005. Bumn.16. C. 615.

72

Normative-project activity: questions of theory and practice

XapakTep IMIoJI0 JIeTai3allii Ta JIeriTHMI3allii BiAmoBi-
HUX CYCHUTFHUX BiJTHOCHH, IKi MAIOTh 3aTaJIbHE Ta BakK-
JIMBE 3HAYCHHS JUTsSl CTaOUIBHOTO iICHYBaHHS Ta (DYHKIIi-
OHYBaHHS JICP)KaBH B COLiyMi®.

VY cBo dYepry 3a3zHaucHI MONISAM BUCHUX Hasa-
I0Th MOXKJIMBICTH BHU3HAYUTH HOPMOIIPOEKTYBAHHS SIK
MPOIEC, SKUA CHOPSIMOBAHHA HA CTBOPEHHS MPOEKTY
MaifOyTHEOTO HOPMAaTHBHO-IIPABOBOTO aKTa, Ma€ peria-
MEHTOBAHI €TaIy, MOKIMKAHUN FOPUIUYHO 3aKPIlATH
MIpaBHJIa, K1 CKIIAJIHCS B CYCITIJIBCTBI, a TAKOXK BiJIIO-
BIJTHO JIO TIOTPeO, Ta 3MIMCHIOETHCS YITOBHOBAKCHUMHU
ocobamm.

[Mopsin i3 MM Ba)kKJIMBO 3BEPHYTH yBary Ha «HOp-
MOTBOpYiCcThY». Tak, B IOpUIMYHIN JiTeparypi HOp-
MOTBOPYICTh PO3MISAAAIOTE SIK OCOOJIUBY JISUTBHICTH
JIep’KaBU B 0COO1 CIEIialibHO YIIOBHOBOKCHHX Ha IIe
BJIaJIHUX CYO’ €KTIiB, CIPSIMOBaHy HA HOPMAaTHBHE 3aKpi-
IUICHHSI CYCHUIBHUX TOTpeO Ta iHTepeciB 1 3abesrie-
YeHHsI HAJIKHUX YMOB JUIS peaji3allii mpae i cBoOO
rpOMaJIsiH Ta 1X e()eKTUBHOTO 3aXHCTY’.

OxkpeMi BUYCHI TaKOXK 3a3HAYarOTh, IO MPABOTBOP-
YiCTh, HOPMOIIPOEKTYBAHHS Ta OKpeMa CTajis HOp-
MOIIPOEKTYBaHHSI CIIBBITHOCATBCS MIXK COOOK SIK
3arajbHe SIBUIIE, ONMHIYHE Ta 0coOnmBe!”.

Ha mamy nymMKy, TOHSTTS HOPMOIIPOEKTYBaHHS
Ta HOPMOTBOPYICTH CITIBBIIHOCSTBCS SIK 3arajbHe
Ta 0coOMuBe. 30KpeMa, HOPMOTBOPUICTh — IIe TPoIIeC,
SIKMI BKITOYa€e B ceOe B TOMY YHUCI H HOPMOIIPOEKTY-
BaHHS, CIPSIMOBAaHUN Ha KIHIIEBUH pe3yibTar — CTBO-
PCHHS HOPMATHBHO-TIPAaBOBOTO AaKTa, 3IIHCHIOETHCS
YIOBHOBKEHUMH OCO0AMH Yy MeEXKax, IO BH3HAYCHI
PeTIaMEeHTOBAaHOIO TPOIIETYPOIO.

Pasom i3 TEM iHIII BYCHI BBRXKAKOTh, III0 HOPMOTBOP-
4icTh OyKBAJIBHO O3HAYA€ «TBOPECHHS HOPMU», TOOTO
pe3yaBTaTOM JaHOTO TIPOIECyY € TpaBoBi HOpMU. [IpoTe
HOPMH TIpaBa HE MOXKYTh HAOYTH YAHHOCTI CAMOCTIIHO,
1032 MEXaMH aKTa, B SIKOMY 3HaXOISITHCS, a TOMY HOP-
MOTBOPYICTb CJI1JT TAKOXK PO3TIISAIATH K TBOPECHHS aKTiB,
SIKi MICTSTB TTPaBoBi HOpMH'!.

VY cBoro dYepry st OibIN TIIMOOKOTO PO3yMiHHS
MOHSTTS. HOPMOTBOPYOCTI aKIIEHTYEMO yBary Ha po3y-
MIHHI KaTreropii mpaBoTBOPYOCTI.

30Kkpema, BapTO 3a3HAYMTH, IO MPOIEC CTBOPEHHS
TIPOEKTIB  HOPMATHBHO-TIPABOBUX ~AKTIB  JOCII/PKYETHCS
BHKITFOYHO B ME&KaX BUBYCHHS IHCTUTYTY IIPABOTBOPUOCTi 2.

8 Yopuonyuskuii P.B. HopMonpoekTyBaHHs K KOHCTHTYIOOUA hopma

COLIAJIBHOTO MPOCKTYBaHHS. [Jepowcasa i npaso. FOpuouuni i norimuyni
nayku. 2014. Bun. 64. C. 73.

®  Ilmak FO.A. MeToIONMOTIUHI MiIXOI¥ 10 BU3HAYEHHS TIOHSTTS HOP-
MOTBOPYOCTI OpraHiB MICLEBOTO CaMOBpsiAyBaHHs. Haykosuil 6icHUK
JIvgi6cvoko20 Oepoicasnozo yhieepcumemy eHympiwnix cnpas. Cepis :
FOpuouuna. 2013. Bun. 1. C. 145-152.

10 Higerga T.O. IHCTUTYT IOTOUKEHHSI IPOSKTY HOPMATHBHO-TIPABOBOTO
aKTa B CHCTEMI 3ac00iB yJOCKOHAJICHHS HOPMONPOEKTYBaHHA. [Ipaso
Vrpainu. 2009. Ne 11. C. 174.

" Inak FO.A. MeTogonoriusi mixoau 10 BU3HAYCHHS TTOHSITTS HOP-
MOTBOPYOCTI OpraHiB MICLEBOTO CaMOBPsyBaHHs. Haykosuil 6iCHUK
Jlvgi6cvoko2o0 Oeporcasrnozo ynieepcumemy eHympiwnix cnpas. Cepis :
FOpuouuna. 2013. Bum. 1. C. 148.

12 Higma T.O. HOpMONpPOEKTYBaHHS: TEOPETHKO-TIPABOBHI AaCIEKT :
aBroped. uC. ... KaHA. opux. Hayk : 12.00.01. Kuis, 2006. C. 1-2.
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Jlesiki BUCHI y CBOIX HAyKOBUX JOCIIKESHHSX -
KPECIIOI0Th, IO IPOEKTHA CTaJlis — 1€ [0YATKOBA CTa-
Iist mpaBoTBOpYOCTi'’. BkazaHy MO3MIlIO MiATpUMYE
T. dinny, kWi 3a3Ha4ae Mpo CTalidHICTh MPaBOTBOP-
YOCTI, 3MICTOM SIKOI € ITOCJIIIOBHHAM, YITKO BU3HAYCHHUH
KOMIIIEKC POOIT YIOBHOBa)KEHHUX CY0’ €KTIB!*.

Ctiji HArOJIOCUTH, IO TPOIIEAYpPa TBOPEHHS HOpMa-
THUBHO-TIPABOBOTO aKTa TPUBA€E B Yaci, TOOTO € IMOCIi-
JIOBHOIO 3MIHOIO BH3HaAueHUX craxiil. KoxHa cramis
CTBOPIOBAHOTO HOPMATHBHO-IIPABOBOTO aKTa MA€ TIEBHY
OCOONMBICTh, 30KpeMa, MPUHHSATTS PINICHHS PO IiJI-
FOTOBKY IPOEKTY HOPMAaTHBHO-IIPABOBOIO aKTa, BHE-
CCHHsI Ha PO3MNISi/I PABOTBOPYOIO OpraHy, MPUHAHSATTS
PILICHHSI IPABOTBOPYMM OPraHOM IIOJO MPOEKTY HOP-
MAaTHBHO-TIPABOBOTO aKTa, ONPHIIFOIHEHHS Ta BBEICHHS
B JIif0 HOPMATHBHO-TIPABOBOTO aKTa'>.

Tak, HOpMOTBOPYICTb PO3DIIAAETHCS K IEBHUI €Tall,
CTa/1isl TONEePEHBOrO CTBOPEHHS TPOEKTY HOPMATHBHOTO
akTy. Ha manomy erarti po3poOiseTbesi CBOEpiHA HOTO
MOJIeTTh, (POPMYITFOFOTHCS TIPOTIO3UIIIT MIOI0 TOTO, SK il
JOIUTEHO TIOOyyBaTy. LIS cTamis cKimagaeTbes 3 i, sKi
0e3rocepeIHbO He TOPOIKYIOTH IIPABOBUX HOPM. BoHK
YTBOPIOIOTH OCHOBY JUISl HACTYIHUX CTaJii, 10 MarOTh
BHpIIIAILHE TIPABOTBOPYE 3HAYCHHSI, BUCTYIIAFOTH ITiJ[r0-
TOBYMMH ITEPEIYMOBAMH ISl IPUIHATTS aKTa'®,

BaxnuBicTs 1i€i cTaii moysrae B ToMy, 1110 BiJl Ipa-
BHJILHOI OpraHi3arii poOOTH IIIOJI0 CTBOPEHHS MPOEKTY
HOPMAaTHBHO-IIPABOBOTO aKTa 0araro y 4omy Oyrie 3ae-
JKaTH SKICTh ITHOTO aKTa, ONTHMAIBHICTH Ta CBOEYAC-
HICTh HOTO TIPHUITUCIB, TIOBHOTA PETYTFOBAHHS, TOYHICTh
Ta SICHICTH ()OPMYITIOBaHb' .

3acnmyroBye Ha yBary gymka JI. Anipycis, sika 3a3Ha-
4ae, 1110 OJIHUM 3 €TalliB MiAr0TOBYO1 CTaIii PaBOTBOP-
YOCTI € TAKOXX BU3HAYEHHS KOJIa 0Ci0, sIKi TOBUHHI -
rOTYBaTH IPOEKT, Ta OE3IMOCEPEIHBO HOTO MiAroToBKa s,

[Mopsin i3 M O. CkakyH po3msJIa€ POEKTHY CTa-
JII0 SIK OJTHY 31 CTa Il IPaBOTBOPEHHS 1 TPABOTBOPYOTO
npotiecy. Tak, erar HOPMOIPOETKYBAHHS CKIAIAETHCSI,
30KpeMa, 3:

— YXBaJICHHS PIlIEHHS PO MiATOTOBKY MPOEKTY HOP-
MAaTHBHO-TIPABOBOTO aKTa;

— PO3pOOJICHHSI KOHIICTIIIi IMPOEKTY HOPMATHB-
HO-TIPABOBOTO aKTa 1 IIJTOTOBKH HOTO TEKCTY, BHE-
CEHOTO B TIOPSIKY IMPABOTBOPYOT IHIMIATHBH), TOOTO
OpUInYHe (OPMYITIOBaHHS BOJII Hapoay (KOJICKTHBY)
y BUIIISAII HOPM TIpaBa;

3 Ckakyn O.0. Teopist nepxaBu i mpasa :

XapkiB : Koncym, 2006. C. 299.

4 Tigma T.O. IHCTUTYT HOTOMKCHHS IPOEKTY HOPMATHBHO-IIPABOBOTO
aKTa B CHCTEeMi 3aC00iB yIOCKOHAJICHHS HOPMONPOEKTYBaHHS. [Ipaso
Vipainu. 2009. Ne 11. C. 172.

5 Anzpycis JLM. OnpuitofHeHHs HOPMATHUBHO-TIPABOBHX aKTiB SIK
cTajiisi PaBOTBOPYOCTI. AKmyanvHi npooemu 8im4usHAHOL IOPUCHPYOeH-
yii. 2017. Bun. 3. C. 4.

16 Kemsman M.C., Mypammu O.I., Xoma H.M. 3aransua teopist nep-
JKaBHM Ta paBa : MiAPyYHUK. 2-re BUJ., crepeoTunHe. JIbeis : HoBwuii cBiT-
2000, 2005. C. 356.

17" Te came. C. 357-358.

8 Anppycis JLM. OnpuirofHeHHs HOPMATHBHO-TIPABOBHX aKTiB SIK
cTajiisi NpaBOTBOPYOCTI. AKmyanvri npobnemu 8imuusHAHOI IOpUCHPYOeH-
yii. 2017. Bun. 3. C. 7.
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— NONEPeHii PO3IIs] IPOEKTY HOPMATHBHO-IIPABO-
BOT'O aKTa MPaBOTBOPYUM OpraHam;

— OOTOBOpEHHS MPOEKTY HOPMATHBHO-IIPABOBOTO
aKTa 1 y3roJpKEHHS HOTo TeKCTY 13 3alliKaBJICHUMH 0CO-
Oamu'®.

3 omIsay Ha 3a3HaueHe, HAa HAIY JYMKY, JI0 eTaly
00roBOpeHHsI HEOOXiTHO O0OB’S3KOBO JIOJIATH YMOBY
3aJIy4eHHS eKCIEPTIB [0 PO3IISILY [POEKTY HOPMATHB-
HO-ITPAaBOBOT'O aKTa.

AHaJI3 JIITepaTypHUX JUKEPEIT 1a€ MOXKIIUBICTh KOH-
CTaTyBaTH, 1[0 HOPMOIPOEKTYBAHHS TAKOXK MAa€ IEeBHI
ertaru. Bka3aHy q1yMKy BiJICTOIOIOTH OKpeMi BUEHI i BBa-
JKaK0Th, MO TPOIEC HOPMONPOEKTYBAHHS € IITICHUM
Ta Ma€ BiIHOCHHI XapakTep CTaailiHOi CTypKTypu=’.

Bapro fgozmaru, 110 mojini HOPMOIPOEKTYBAHHS Ha
CTafii 1a€ 3MOTY PO3POOUTH JIOCKOHATY MOJEIb IPaK-
TUYHOT, MTOCIIJIOBHOT (TIOCTYIOBOT) poOOTH HOPMOIIPO-
€KTYBAJIIbHUKIB 3 METOK JOCSTHEHHS MaKCHMaJbHO
MOYKJIHBOTO COIialbHOTO pe3yibrary’!. OxpiMm TOrO,
TIOJIUT TIPOTIECY HOPMOTIPOEKTYBAHHS Ha CTafil TaKOXK
CIIPHUSIE KOHTPOJTIO 32 SIKICTEO Mal0y THHOTO HOPMATHBHO-
[PaBOBOIO aKTa.

3 omsiy Ha 3a3HaueHe CTajil HOPMOIPOEKTYBAHHS
CIIJT PO3YMITH SIK HAYKOBO OOIPYHTOBAaHY CYKYITHICTh
JIii CcyO’€KTIB HOPMOIIPOEKTHOI JISUTBHOCTI, IO Mae
JIOTIYHY TIOCHIIOBHICTh, HAIllJICHA Ha JOCATHCHHS
MIEBHOTO Pe3yJbTaTy Ta Jla€ 3MOTY MOJCIFOBATH 3MiCT
1 IOCHIZOBHICT, IMX JiM 3 METOK BIOCKOHAJIEHHS
BCHOT'O HOPMOTIPOEKTHOTO TIPOIECY 2.

[Topsia 13 UM AesKi BUEHI TN BHCHOBKIB, IO
HiITOTOBKY MHPOEKTY HOPMATHBHO-IIPABOBOTO  aKTa
SIK OKPEMY CTaJIif0 MPSIMOr0 MPaBOTBOPYOIO MPOIECY
Yy CBOIO 4Yepry MOXKHA IOJIUIMTH Ha TPH CaMOCTIHHI
eTaI.

Hacammnepen e monepeini poO0TH, IO MEPEIYIOTH
CKJIAJIaHHIO TEKCTY MPOEKTY, TOOTO Miadip mMarepialis,
HEOOXIHHUX JIJISI PO3POOKH TPOEKTY Ta O3HAHOMIICHHS
3 HUM.

HactynHum eTarom € po3poOiIeHHsT TEKCTy TepBic-
HOro BapiaHTa (200 KIJBKOX aJIbTEPHATUBHUX BapiaH-
TiB) TIPOEKTY.

I 3aBepmiye manuii mporec 0OTOBOPEHHS, JOOIpa-
IIFOBaHHS Ta IMOTO/PKEHHS MPOEKTY (MIPUKIHIIEBA CTaIis
MIJATOTOBKH MPOEKTY). [IPOEKT OCTATOYHO BiANpPaIbo-
BYETbCSI i O(OPMITIOETHCS JJIsl BHECCHHSI HA PO3IIIS
Cy0’€KTa TIPAaBOTBOPYOCTI>.

BpaxoByroun Bullle3a3HauCHE, YaCTKOBO MOTO/IKY-
emocst 3 mosumiero T. Jliguda, oJHAaK BBa)Kae€Mo, IO

19 Ckakyn O.®. Teopist nepxaBu i mpasa :

Xapxkis : Koncym, 2006. C. 298-299.

20 Mimag T.O. [HCTUTYT TOrOKEHHS! IPOEKTY HOPMATUBHO-TIPABOBOTO
aKTa B CHCTEMi 3acO0iB YJIOCKOHAJICHHS HOPMOIPOEKTyBaHHS. [Ipaso
Vxpainu. 2009. Ne 11. C. 171.

20 Mima T.O. Crajii HOpMONPOEKTYBAHHS: MOHSTTS, 3MICT Ta 3HAYCHHSL.
Ilpasosa oeparcasa. Lllopiunux nayx. np. 2005. Bun. 16. C. 611-612.

2 Jlimaa T.O. Cramii HOPMONPOEKTYBAHHS: MOHSTTS, 3MIiCT Ta 3Ha-
yeHHs. [Ipasoea oeporcasa. Lljopiunuk nayx. np. 2005. Bum. 16. C. 613.
2 Kempman M.C., Mypammn O.I., Xoma H.M. 3aransua teopist aep-
JKaBM Ta NpaBa : MiAPY4HUK. 2-re BUJ., crepeoTunHe. JIpBiB : HoBmii cBiT-
2000, 2005. C. 358.
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JIOIIJIBHO PO3MOMIIMTA HOTO MOJETh TOIUTY CTaliid
HOPMOTIPOEKTYBaHHS. 30KpeMa, BUCHHU 3a3Havae, 0
JIO TAKUX CTaJIii BApTO BiTHECTH:

1. [IpuiHATTS pINICHHS TIPO PO3POOJICHHS MPOEKTY
HOPMAaTHBHO-TIPAaBOBOTO aKTa.

2. BusiBieHHs TOTpeOU B MPABOBOMY PETYITFOBaHHI
CYCHUIBHUX BiJTHOCHH.

3. BusBIeHHS HaAsSBHOCTI 00’ €KTHBHUX YMOB IS
3MIiHHM TIPABOBOTO PETYIIOBAHHSI CYCITIIbHUX BIJIHOCHH.

4. Po3poOieHHsT Ta 3aTBEp/PKEHHS KOHIICTIT Tpo-
€KTYy HOPMAaTHBHO-TIPAaBOBOTO aKTa.

5. Po3po0iieHHsI TIPOEKTY HOPMATHBHO-TIPABOBOTO
aKTa.

6. YpaxyBaHHS IHTEpECIB 3alliKaBJICHUX OCI0 1 IOro-
JDKCHHS TIPOEKTY HOPMAaTHBHO-TIPABOBOTO aKTa.

7. Jleramizarisi Ta TMOMEPENHIA PO3MIAI IMPOEKTY
HOPMAaTHBHOTO aKTa.

8. BuHECEHHS TPOEKTYy IO KOMIETEHTHOTO IIpa-
BOTBOPUOTO Oprany 3 METOI0 HOro po3muimy Ta
MIPUAHSTTS,

Ha mHamry nymky, BKaszaHi crtamii OUIbII mpuUTa-
MaHHI TaKOMY IPOIIECY, K HOPMOTBOPYICTh. A TTYHKTH
4,5,6,7 Ge3mocepeHbO BIIHOCSATHCS JO MPOIECY TBO-
PEHHSI TIPOEKTY HOPMATHBHO-TIPABOBOTO aKTa, TOOTO
HOPMOTIPOEKTYBaHHSI.

OxpiM TOTO, BBRXKAEMO 32 JIOLIJIHHE OKPEMO BHIi-
JIUTHU TaKy CTai10 HOPMOIIPOEKTYBAHHS, SIK TPOBEICHHS
MIPaBOBOI EKCIIEPTU3U MPOEKTY HOPMATHBHO-IIPABOTO
aKTa, sKa SBISE COOOI0 OCOONHMBHE eTam HOPMOIIPO-
€KTHOI JISUTBHOCTI, 110 Ma€ Pi3HOCTOPOHHIN XapakTep
(renyiepHa, aHTHKOPYIIIiiHA, €KOJIOTIYHA Ta 1H.), 3MiHC-
HIOETHCS CTICIIalTFHO YITIOBHOBaXKEHOIO 0CO00I0, SIKa Ma€e
CHeIialibHI 3HaHHS (EKCIIePTOM), Ta B PE3yJIbTaTi SKOT
HA/IAETHCSl apTyMEHTOBAHHWK BHCHOBOK MO0 IOCIHi-
JDKYBAaHOTO MTPOEKTY HOPMATHBHO-TIPABOBOTO AKTa.

AHami3yroun 00’€KT HOPMOIIPOEKTYBaHHS, CJIiJI
TaKOX aKIEHTYBaTH yBary Ha cy0’ €KTi HOPMOITPOEKTHOT
JISIIBHOCTI.

BpaxoByrouu, 1Mo HOPMOTBOPUICTh, MOPSI 13 HOP-
MOTIPOEKTYBAaHHSIM, € CTQIi€l0 IMPaBOTBOPUYOCTI, IS
OUTBII TIIMOOKOTO PO3YMIHHS TIOHATTS Cy0’ €KTa HeoO-
X1JIHO BU3HAYHUTH, 110 B IOPHCIIPYIACHINT PO3YMIOTh ITiJT
Cy0’€KTaMH MPaBOTBOPUOCTI.

B ropummuHiii JiTeparypi cepen cyO’eKkTiB TIpa-
BOTBOPYOCTI BHOKPEMJIFOIOTh TaKi: IPaBOTBOPYICTh
JiepKaBy (4epe3 KOMITETEHTHI BIIaJHI CTPYKTypH; Oe3-
MOCEepeIHS TPAaBOTBOPYICTE Hapony (pedepeHmym);
JICJIETOBaHa TIPAaBOTBOPYICTh (MPUHHATTS HOPMATHB-
HO-TIPAaBOBOTO aKTa HEIEPKaBHUM OPTaHOM 3a JOPyUYCH-
HSIM JIep)KaBH); CAaHKI[IOHOBAaHA IPABOTBOPYICTh, TOOTO
MPUAHSITTS aKTa HEJCp)KaBHAM OpPTaHOM 3 HACTYITHUM
HAOro 3aTBEp/DKCHHSIM BiJIIOBITHUM JICPKaBHHM Opra-
HOM™.

2 HNimaa  T.O. Cragii HOPMONpPOEKTYBaHHS: IIOHSTTS, 3MiCT

Ta 3Hau4eHHs. [Ipasosa Oepowcasa. Lljopiunuk nayk. np. 2005. Bum. 16.
C.613-615.

% HOpuauuna eHuukioneaist : B 6 . / peakon.: 10.C. [lemuryyenko
(Bimm. pen.) Ta in. Kuis : «Ykp. enmukiny, 1998. T. 5: I1-C. 2003. C. 51.
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VY cydacHHX yMOBaX PO3BHTKY CYCIIJIBCTBA JepKaBa
3aiiMae dilbHe Miclle cepel CyO’€KTiB MPaBOTBOPUYOCTI,
BUCTYIIAF0OYM MOHOIIOJIICTOM Yy 3IIHCHEHHI 11 OKpeMHx
BHUIiB (3aKOHOTBOPYOCTI, ITiI3aKOHHOI IPABOTBOPYOCTI )%,

MiXHApOIHUN JOCBIA MIATBEPIKYE, MO OJHUM i3
KITFOYOBHX CY0’€KTIB HOPMOTBOPYOI JTiSUTEHOCTI B PO3BHU-
HEHHX JIEMOKpPAaTHYHUX KpaiHaxX € MiHICTepPCTBO IOCTHU-
IIi1, sIKe BIJMOBIIHO JI0 CBOET (haXxoBOi CIPSIMOBaHOCTI
IIO/ICHHO M€ CIPaBy 3 HOPMATHBHO-IIPABOBUMU aKTaMU
BCIX PIBHIB Ta, IPOBOJISTYH IPABOBY EKCIIEPTH3Y, BUSBIISE
HEJIOIKK MPOEKTIB HOPMATUBHO-TIPABOBUX aKTiB, 3aIl0-
Oirae MPUUAHATTIO HE3aKOHHUX HOPM, a TAaKOK BUKOHYE
3HAYHUI 00CST 3aKOHOMIPOEKTHUX pOOiT?.

Cy0’ekTH HOPMOTBOPYOCTI MAaroTh 3a0e3leuyBaTu
BIJIMOBITHICTE PO3POOJICHUX HHUMH AaKTiB BHMOT, SIK1
npes sIBISITECS 10 HOPMAaTHBHO-NIPABOBOTO aKTa SIK
0o IiHHOTO IOPUMIHOTO JTOKYMEHTA (PEKBI3UTH, CTPYK-
Typu TomIo). HemoTpuMaHHs Takux BHMOT € FOPHIHU-
KO-TEXHIYHOK) HOPMOTBOPYOIO ITOMHJIKOIO 1 TIPU3BOJIUTH
JI0 TIPUAHATTS 1ePEKTMBHOTO HOPMATHBHOTO aKTa’s,

3 omsiy Ha 3a3HaYCHE BBAYKAEMO, IO CYO’€KT HOP-
MOTBOPYOCTI (HOPMOIIPOEKTYBaHHS) — II¢ YIOBHOBA-
JKeHa 0c00a, JISUTbHICTH SKOi CIIPSIMOBaHa Ha CTBOPECHHS
MPOEKTY HOPMATHBHO-TIPABOBOTO aKTa 3a JIOIIOMOIO0
MHCJIEHHEBO-PO3yYMOBOI JisUTHHOCTI.

Ha Hamry nymKy, BapTO BHIUIMTH TaKOTO Cy0’€KTa
HOPMOITPOEKTHOT JISUTBHOCTI, SIK SKCIEPT, SIKHH 3J1ilic-
HIOE eKCIIePTU3Y MPOEKTY HOPMATHBHO-IIPABOBOTO aKTa
JUTSL 10TO MOJIAJTBIIIOTO CXBAJICHHS, YAOCKOHAJICHHS a00
JUTSE 3a1T00ITaHHS JOIMYIICHHIO TTOMHUIIOK.

KareropianpHuii aHaimi3 HOpM IMpaBa HA/Ia€ MOXKIIH-
BICTh aKIICHTYBAaTH yBary Ha 00’€KTi HOPMOTBOPYOCTI,
a caMe TPOEKTI HOPMATHBHO-TIPABOBOTO aKTa, SKHI
€ pe3ylbTaToM [isSUTBHOCTI CyO’ €KTiB HOPMOTBOPYOT
JISIIBHOCTI.

3arajiom, CIiji 3a3HAYNUTH, III0 HOPMATHBHO-TIPABOBI
aKTH € TEPBUHHUM, OOOB’SI3KOBUM JDKEpEIOM IIpaBa
B Ykpaiui®?’. Tak, B IOpHIMYHOMY CIIOBHHKY HABEICHO
BU3HAUCHHS MOHSTTS «HOPMATHBHO-TIPABOBUII aKT»,
a came Te, Mo e O(IMIHHUNA MUCHBMOBUI JIOKYMEHT,
SIKHW IPUKAMAETHCS YIIOBHOBAKEHUM OPTaHOM JIEPKaBU
1 BCTaHOBIIIOE, 3MIHIOE, TPHUITUHSIE YW KOHKPETH3YE
NEeBHY HOpMY mpaBa. JI0 HOPMAaTHBHO-IIPABOBUX aKTiB
HaJIeXKaTh 3aKOHM 1 MiJ3aKOHHI HOPMAaTHBHO-TIPABOBI
aKkTu (YKa3u 1 pO3NOPSKSHHS TIIaBU JICPIKaBH, [10CTa-
HOBHU YDy, aKTH [IEHTPaJbHUX OPraHiB BHKOHABYOI
BiIaM Ta ixmi)*,

26 Iuce C.C. JIoOKTpHHAIBHI 3aCaii MPAaBOTBOPYOCTI: MpobiemMn Hay-

KOBOTO po3yMiHHA. Yaconuc Kuiscvrkozo yuisepcumemy npaea. 2015.
Nel.C.71.

27 Jlenex 10.C. IlutaHHs MpO CHiBBiJHOIIEHHS MOHSATH «IPABOTBOP-
4iCThY» Ta «HOPMOTBOPUICTBY. Bichux Hayionanwnoco yuigepcumemy
«/Ivsiscoka nonimexuikay. FOpuouuni nayku. 2016. Ne 855. C. 227.

28 Borauosa JLJI. Bumoru 10 mif3aKOHHOTO HOPMATHBHO-IIPABOBOTO
akTa K odiuiitHoro nokymenra. Haykosuii éicnux Mischapoonozo 2yma-
nimaprozo yrisepcumenty. Cepisi : FOpucnpyoenyis. 2017. Bum. 29 (1).
C.18.

2 Tam camo. C. 16.

30 FOpuauuna enuknoneis : B 6 1. / Peaxon.: FO.C. llemuryyenko
(Bigm. pex.) Ta in. Kuis : «Ykp. ennuxiy, 1998. T. 5: I1-C. 2003. C. 192.
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Ax nmopeuno migkpecnroe JI. boradoBa, Hopwma-
TUBHO-TIPAaBOBUH akT Mae odimiiiHuii  xapakrep,
[PaBOYTBOPIOBalIbHE TMPHU3HAYEHHS Ta BUAAETHCS
YIIOBHOB&)KEHUMHU  Cy0’€KTaMH  HOPMOTBOPYOCTI
3 JOTPUMAaHHSIM BCTaHOBJICHOT 3aKOHOM MPOLEIYpHU
ta ¢popmu akra’!.

IpoaHami3yBaBIlIN MOJIOKEHHS JEIKAX HOPMATHB-
HO-TIPABOBUX AaKTiB, MOXKHA CTBEP/DKYBaTH, LIO IIe
OJTHIEF0 OCOOJIMBICTIO HOPMATHUBHO-TIPABOBOTO aKTa
€ Te, MO BiH Ma€ HEOAHOpa3oBui xapakrtep’>¥. Ha
HAIlly JyMKY, BKa3aHe BU3HAUCHHS € 3arajbHONPHUIHSI-
THM, OJIHaK MOTpedye MEeBHOroO KoperyBaHHs. Tak, BBa-
JKAEMO 32 MOTPIOHE JIOTIOBHUTH HOTO TaKOK YMOBOIO,
SIK HAITJICHICTh Ha IMOJIIIIICHHS CTaHy CYCIUTBHUAX Bi-
HOCHH 3arajiom.

V3aranpHIOUH MIJAXOAU J0 XapaKTePHCTHKU Kare-
ropii «IPOEKT HOPMATHBHO-IIPABOBOIO aKTa», BBaXKa-
€MO 3a JIOIJIbHE 3BEpHYTH YBary Ha IMO3HUIII0 BUCHHX,
SIKi 3a3HAaYAI0Th, 30KpeMa, I110:

1. Tlpoext mae BiAmoBigath TMOTpedaM PO3BUTKY
CyCHUIBCTBA Ta JiepkaBu. JlaHe MOJOKEHHs Mae OyTu
FOPWIMYHO 3aKpituieHnM. HeoOxijHO pereibHa mepe-
BipKa Ta OOTPYHTYBaHHsI HAasBHOCTI pEaJIbHUX MOYKJIH-
BOCTEH peamizallii 3aBllaHb, MarepiaibHUX, TPYIOBHX
Ta THIIUX PEeCypciB JUIA 3IHCHEHHS 3aXOJiB, repeada-
YCHHX Y TIPOEKTI.

31 Borauosa JI.JI. HopMaTHBHO-IIPaBOBHUIT aKT SIK JKEPENO HAIliOHAIIb-

HOTO Ta €BPOICHCHKOrO Mpasa. Arbmanax midxcHapoorozo npasa. 2016.
Bumn. 14. C. 6.

32 [Ipo BOOCKOHANEHHs TIOPSJKY [EPIKABHOI peecTpalii HopMa-
TUBHO-TIPaBOBHX akTiB y MiHicTepeTBi roctumii YkpaiHu Ta ckacy-
BaHHS DILNICHHA PO JEpXKaBHY PEECTPALI0 HOPMAaTHBHO-IPABOBUX
aktiB : Haka3z MinicrepctBa roctuiiii Ykpainu Big 12.04.2005 p. Ne 34/5.
Odiyitinuii sicnux Ykpainu. 2005. Ne 15. C. 312.

3 TIpo pesiki NHUTAaHHS IMPAKTHYHOTO BHPIIMICHHS CIIOPiB, IOB’SI-
3aHUX 3 BHU3HAHHSAM HEAIHCHUMM AaKTiB JEpKaBHMX YW IHIIMX Opra-
HiB : Po3’sichenns [Ipe3unii Buioro rocromapchkoro cyay Ykpainu Bin
26.01.2000 p. Ne 02/5/35. URL: Pexum goctymy: zakon.rada.gov.ua/
laws/show/v5_35800-00
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2. TIporoHOBaHM MPOEKT TIOBUHEH MICTUTH ONTH-
MaJIbHI HOpPMAaTHUBHI BUMOTH, sKi OW BioOpaxkaiu
piBE€Hb PO3BUTKY CYCIUIBHUX BIIHOCHH, HAHOIIBII
e(eKTUBHUM METOIOM 3a HAWMEHIINX HETaTUBHHUX
MOOIYHUX PE3YNBTaTIB.

3. Ilpoextom Mae OyTH BpaxoBaHE Micle MaiOyT-
HBOTO aKTa B €IMHil MpaBOBil cucTeMmi, oro pons sk
HOBOT'O KOMIIOHEHTA 3arajbHOI0 PETYIIIOBAHHS CYCIiIb-
HUX BITHOCHH™,

Ile yacTKOBO MiATBEP/UKYIOTh W 1HINI BYEHI, HAro-
JIOIIYIOYH HA TOMY, IO, IO-TIEpIIIe, IPOEKT € TICPBUH-
HUM €JIEMEHTOM y (OpPMYyBaHHI BOJII JIFOMUHH JO [ii;
Mo-JIpyre, y HbOMY MOXHA TT00a4nTH CMMOi03 3apoJpKe-
HOTO BOJILOBOTO (DAKTOpy B JIFONMHU Ta OakaHHS BTi-
JIMTH B TIHCHICTB CBilf iHTEpec™.

BucHoBku

3 ypaxyBaHHSAM BHIIE3a3HAYEHOTO MOYKHA 3pOOHTH
BHCHOBOK, II[0 HAaTETep y HaIil Jep:KaBi NPUCKITIHBOT
yBaru moTpedye Mpoluec CTBOPEHHS HOPMAaTHBHO-TIPa-
BOBHUX akTiB. Tak, HOPMOIIPOEKTHA MisTIbHICTh SIBIISE
c000I0 HaJ[3BUYANHO BaKJIMBY CTaJil0 HOPMOTBOPYO-
CTi, a OTXKeE, 1 MPABOTBOPUYOCTI, KIHIIEBOIO METOIO SIKOTO
€ CTBOPEHHSI IPOEKTY HOPMATHBHO-IPABOBOIO AaKTa,
Ta KUl Ma€ BU3HA4YEHI eTaIH.

Bapro 3ayBakuTH, IO IS IIABUINEHHS SKOCTI
3aKOHIB Ta IMiA3aKOHHUX HOPMAaTHBHO-TIPAaBOBHX aKTiB
MOTPIOHO KOHTPOJIFOBATH MPABOTBOPUYHUI TIpOIEC came
Ha eTami HOPMONPOEKTYBaHHSA. Bka3aHe MOXIHMBO
peani3yBaTu JIMIIE 33 IOTIOMOTOI0 KOHTPONI HOPMO-
MIPOEKTHOT JISTBHOCTI, & caMe 3a JOMOMOTO0 MPaBOBOT
SKCTIEPTHU3H MTPOEKTIB HOPMATUBHO-TIPABOBHX AKTIB.

34

Kenbman M.C., Mypamun O.I., Xoma H.M. 3aransHa Teopis nep-
JKaBM Ta NpaBa : MiAPY4HUK. 2-re BUJ., crepeoTunte. JIpBiB : Homii cBiT-
2000, 2005. C. 358.

3 Yopuonyuskuii P.B. HopMOnpoekTHa AisIbHICTb: MiAXOAM 10 OHTO-
JIOTIYHOTO po3yMiHHSL. [eporcasa i npaso. 2012. Bum. 57. C. 28.
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The article deals with the issues of legal support for counteraction of war propaganda in Ukraine. The author
points out the difficulties for the legal support of counteraction to the propaganda of the war in Ukraine, as it should
take place first and foremost, but not exclusively, by means of criminal law.

The article states that the propaganda of war does not always lead to war itself, but it is capable of laying down
systemic tectonic negative processes in society that are aimed at the split of society, the degradation of statehood
and national consciousness. The propaganda of war is seen as a means of disruption, a tool for influencing
the integrity of the external security system. The main powerful destructive and at the same time hidden mechanism
of propaganda of war is that it can be carried out in the middle of society, undermining the trust of society to
the authority of the state without the necessary and unnecessary manifestations of aggression.

Propaganda of war is a crime that is responsible for committing an objective social conditionality,
the consequences of which are significant risks to the sovereignty of the state, its territorial integrity, as well as to
national security and public character. That is why the author bases the need to expand the organizational and legal
support of counteracting the propaganda of war as a separate direction of state policy, which includes the tools
of information, criminal, international and legal counteraction.

War propaganda is a form of influence of another state on the national security of the state, its integrity, stability
of public order, social, ethnic and other homogeneity of the population. The propaganda of war can be overcome most
effectively and in the shortest possible time only through the means of prosecution, the instruments of legal coercion
on the part of state authorities. Therefore, the propaganda of the war is defined to a special crime, the responsibility
for which is provided by Art. 436 of the Criminal Code of Ukraine.

The author draws attention to the criminalization of war propaganda involves extending to the national justice
system the instruments and means of countering such unlawful conduct of criminal prosecution mechanisms
provided by international legal instruments. War crimes are one of the types of crimes that have the highest level
of international legal regulation, which makes it possible to avoid their commission or to effectively prosecute
the perpetrators of such crimes almost throughout the world. The implementation of the prosecution of war
propaganda into national law demonstrates the willingness of the state to use effective means to punish criminals,
as well as the commitment to democratic principles underpinning civil society that promotes peaceful, sustainable
development of the country.

IIpaBoBe 3a0e3ne4eHHs1 MPOTHIT Mponaran/i BiiHN B YKpaiHi

Kopyuy Ynana 3inogiiena

KaHOuoam puoudHux Hayx,

HAUAIbHUK 8I00LTY MINCHAPOOHUX 36 SI3Ki6

TepHoninbcbko20 HAYIOHAILHO20 EKOHOMIYHO20 YHigepcumemy, Yrpaina
Beryn JIOMO Ta CYMITIHHO (32 HaI3BUYaliHO HEBEIIMKAM BUHSIT-

KOM) HJie Ha 3aroCTpPEeHHs PHU3WKOTCHHUX (HaKTOpiB,

HACJIIJIKOM YOTO CTa€ He JIMIIEe ecKayallis KOHQIKTY

Ta JOCATHEHHS HUM CTaHy BOEHHOTO KOH(MIIKTY (IIpH-

CorriaibHa 3yMOBJICHICTh BHUAUICHHS B OKpPEeMHUI
CKJIaJT 3JIOYMHHOTO JiSTHHS, 110 TiepebadeHe cT. 436 Kpu-

MiHaIBHOTO Kozekey Ykpainu (mami — KK Ykpainn) sk
«[Ipomaranna BiffHW», MPOSIBISETHCS B TOMY, IO Bili-
CHKOBI 3JIOYMHH Ta 3JIOYHHU MPOTH MHPY € OJHUMHU
3 HaWOUIBII COIIAIbHO HEOE3MeYHUX (OPM MOBEIIHKH
ocodu. Moayc HpOTUIPAaBHOI MOBENIHKH MOXKE MAaTH
pi3HI O3HAKH, MPUIUHU Ta (HOPMHU TIPOSBY, ONHAK 3JI0-
YHHHA TIOBEIiHKA, CIIPSIMOBaHa IIPOTH MHPY Ta 3arajb-
HOCYCIIUTBHUX, COIaJbHUX OJar, TakuX SK KUTTS
JFOIMHU, TPOMAJICHKI CITOKIH Ta HalliOHaJ bHA Oe3IIeKa,
(dbopMye HaI3BHYAWHUI PIBEHB acolliaiizamii cyo’ exTy
3nmounHy. ToO6TO 0c00a, sika BUMHSE TAKUN 3JI0YMH, CBi-
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YOMY B HE3aJIS)KHOCTI BiJI MPUPOX KOH(IIKTY: 3arapo-
HUIBKI i1, €THIYHUHA KOH(QIIIKT TOIIO) 3 JOIyCTHMO
BEJIMKOIO KUTBKICTIO )KEPTB cepell MUPHOTO HACETICHHS.

OcCHOBHa MNpHYWHA HAJ3BUYAHHO TOCTPOi, HAaBITh
EKCTPEMAJIBHOT COIIaIbHOT 3yMOBJICHOCTI TpOIaraHu
BilfHM SIK MOZTyCY 3JIOYMHHO{ IIOBEIIHKH TIOJISTAE B TOMY,
10 TToAi0Ha JISUTBHICTh MOJKE MaTH HaA3BUYAHO Pi3Hi,
a iHKONMM ¥ HemepenOadyBaHi Haciigku. Tak, mpora-
raHjua BIHM HE 3aBXIU MPHU3BOJWUTH JI0 CaMOi BIHHH,
OIHAK 3JaTHa 3aKjIaJard CUCTEMHI TEKTOHIYHI Hera-
THBHI MIPOIECH B CYCIIBCTBI, SIKi CIPSMOBYIOTHCS Ha
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PO3KOJI COIiyMy, JETpajalliio JepKaBHOCTI Ta HaIlio-
HAJBHOI CBIJIOMOCTI.

Bce 11e cTBOpPIOE MEBHI CKJIAHOINII JJISI TPABOBOTO
3a0e3reueHHs] MPOTH/IIT TTpoNaralid BiiHA B YKpaiHi,
ajyie OJIHO3HAYHO TakKa MPOTH/IiS TOBHHHA BiJI0yBaTUCS
mepeayciM, ajle He BUKIIFOYHO, 3aco0aMH KpHUMiHAIIb-
HO-TIPABOBOTO XapakTepy.

Meta cTarTi — JOCIIKEHHS TPaBOBOTO 3a0e3Iie-
YeHHS MIPOTH/IIT TIpOITaranii BiiHU B YKpaiHi.

Buxnan ocHoBHOTo Martepiany

Kpuminamizariist mporaraniv BifHA Ta BHKITIOUCHHS
OyIb-IKUX MOKIIMBOCTEH 3aCTOCYBaHHS JIO TaKOTO BHAY
MIPOTHUIIPABHOI MOBEMIHKH PETYISTOPHOTO BIUIUBY HOP-
MAaTHBHO-TIPABOBUX aKTiB iHIINX raTy3e paBa MOBUHHA
3a0e3MeunTH HEOOXiHY S(PEKTUBHICTh YCi€l MOMITHKA
nepxaBu y cdepi HamioHanbHOi Oesmneku. IIponarania
BITHHM PO3IIISIAETHCS K 3aci0 MOpPYIICHHS, IHCTPYMEHT
BIUIMBY Ha IIUTICHICTH CHCTEMH 30BHIIIHLOI OE3MEKH.
A OCHOBHHM TIOTY’)KHUM pYHHIBHUM Ta TpPH IHOMY
CKPHUTHM MEXaHI3MOM TIpOTIaraHjv BiliHH € Te, 1110 BOHA
MOXe 3/IMCHIOBATHCS BCEPENUHI CYCIIIBLCTBA, IMiJpUBa-
FOUX caMy JIOBIPY COIiyMy 10 aBTOPUTETY JiepKaBu 0e3
HEOOXITHUX Ta 3aiBHX TposBIB arpecii. KirrouoBum nipu
LOMY € T€, IO TPOTIaraH/ia MacKy€eThbcsl (PaKTUUHO TTiJT
TH(pOpMAIIiFO Ta CBOOOIY CII0BA, TIO3UITIOHYIOUH cede K
€JIEMEHT JIETEPHATHBHOI TyMKH, TPOMASTHCHKOT TIO3HUIIIT
B [IEBHOMY TOCTpOMy TiTaHHi. Came uepes Te, 1o iHop-
MAIIHHUH TPOCTIP 3aXUIIEHUN TPUHIUIIAMH JIEMOKPATIi,
TpoTiaraH/ia BifHM Ma€e HEeraTHBHI Ta pyWHIBHI HACIIJIKY,
OCKITBKH i1 3aBYacHa 1IeHTU(IKAIIS TOCUTh YacTO MPH-
3BOJIUTB JIO THIIOT TPOOIIEMH — HOMIHATI3aITi1 TOPYIICHHS
OpraHamHy Jep>KaBHOI BJIaJy TpaBa Ha CBOOOIY CIOBY
Ta iH(popMaIlito, O HacTpap/i (aKTHIHO SIBIISIE COOOI0
KOMIDIEKC 3aXOJIiB JICTAILHOTO IMIPUMYCY, CIIPSIMOBAHUX
Ha TIPOTHIIF0 HETaTHBHUM HACII1IKaM IIPOTIaraH;iv BiHH.
VY 11bOMY KOHTEKCTI TIPOSIBIIIETHCS IIIE OJTHA CKJIaTHICTh
MIPAaBOBOTO 3a0€3TCUCHHS MTPOTHJIIT TIPOTIAraH v BiHH 32
3aKOHOJIABCTBOM YKpaiHH, OCKIUTBKH 32 TAKUX YMOB BiJI-
OyBa€eThCs TIEpETHH cep MPABOBOTO PETYIIOBAHHS KpPH-
MIHAJILHOTO Ta 1H(OPMAIIIHOTO TpaBa.

I3 1IpOTO TMPHBOMY MOUITEHO HABECTH TOYKY 30Dy
B.M. ®ypamieBa, skuil BKazye, 0 OCHOBHUMH CTpPH-
MYIOUUME (DaKTOpaMu KPHMiHAIBHO-IIPABOBOTO 3a0e3-
TIEYCHHS MPOTHIT MPOTIAraH I BIHA B iH(GOpMaIiiHIH
cepi € Taki: «3abe3neveHHs iHGOpMAIIHOT Oe3MeKH
JIFONIMHY, CYCITBCTBA, JISPIKaBU HE MOXKJIMBE 0€3 00’ €K-
THBHO BUMYIIIEHOTO IPABOBOTO OOMEXKEHHS TPaB 1 CBO-
0o monuHU y cdepi iHGOpMaIIfHAX BIAHOCHH; TaKe
0OMesKeHHS ITpaB 1 CBOOOT JIFOMHN 30UparH, 30epirar,
BHKOPHUCTOBYBATH 1 ITOIIUPIOBATH 1HPOPMAIIit0 TOBUHHO
MaTH YiTKi KpUTepil, sKi JO3BOJSAIOTH TPOBECTH I'PaHb
MIX JTO3BOJICHUM Ta OOMEKEHHUM (3a00pOHEHHUM) 3 MaK-
CHMaJIbHUM CTyreHeM 00’ ekTuBi3mMy»'. Jlorika mocii-

! ®ypames B.M. OcHoBHi cTpumyoui (akTopu MpaBoBOro 3abe3-

nevyeHHs iHdopmariiiHoi 6e3neku. Inpopmayis i npaso. 2013. Ne 2 (8).
C. 117-118.
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HUKa BUXOJMTB 13 TOTO, IO CYCIUIbHE 0J1aro B Jepxai
Ma€ BHIIY IIHHICTh, HDK O1aro ocoOucTe, OCKIJIBKU
TIepIIe OXOIUTIOE TIEBHY CYKYITHICTh 1HJMBIyalbHOTO
ocobucroro Omara. Taka cuTyallis IOB’si3aHa 3 THM, 1[0
cucTeMa 3a0e3NeUYeHHsT HallloHAJIBHOT Oe3IeKu po3pa-
XOBaHa Ha JIOTPUMaHHS CYCHIILHOTO iHTepecy OlIbIIO-
CTi, a OOMEXEHHs TpaBa MEHIIOCTI B IHTepecax Jep-
JKaBU Ta CYCHUIBCTBA BBAXKAETHCS HEOOXIJTHOKO MIipOIO
MIATPUMKH TPOMAJICEKOTO Ta CYCIIIBHOTO MOPSIKY.

VY 1bOMY KOHTEKCTI MU ITOBUHHI YITKO YCBIJIOMIIIO-
BaTH, 110 KpUMiHAlIbHA KapaHIiCTh MpOoMaraHiy, a pax-
THYHO OCOOJIMBOTO BHJy peaiizaliii 0co0O0w BIIACHOI
npaBocy0’ekTHOCTI Yy cdepi iHGopMaIiitHux BigHO-
CHH — IIe HE 3aXi]] IEP)KaBHOTO TIPUMYCY, IKUH peaizy-
€TBCsT 00 3aCTOCOBYETHCS ACP’KaBOIO Ha BIACHUN PO3-
cyn 0e3 HeOOXiTHUX ITiJICTaB, a HEOOXiJIHa BHMYIIICHA
Mipa, CIpsIMOBaHa Ha Te, MO0 He JOMYCTHUTH TIOTip-
IICHHS CTaOUTBHOCTI 1H(OPMAIIIHHOTO MPOCTOPY Yepe3
HeNpaBUJIbHE, XWOHE PO3yMIiHHS OCO0OI0 CBOEI TIpa-
BOCY0O €KTHOCTI 200 BHUMYIIICHOTO, I[JICCIIPSIMOBAHOTO
MIPOTHITPABHOTO JIISTHHSI.

0O.B. OminreBchbkHii 3a3HadaE, M0 «Iporaraxia — e
CUCTEeMaTHYHa JIisITbHICTB, 10 Iepeoayae GopMyBaHHS
MOTPIOHOTO CIIPUIHSTTS ayJIUTOPIEI0 HAJTAHOTO iH MOBI-
JIOMJICHHSI, MaHIITYJTFOBAHHS TIPOIIECOM PO3JyMIB ayjH-
TOpii, CKEPOBYBaHHSI TIOBEIHKH ayJUTOPIi B HAMPSIMKY,
BUT1IHOMY TIporaranaucty. [Ipomaranja BiitHH, TOOTO
miAOyprOBaHHS 10 3aCTOCYBaHHS 30pOHHOI CHIIH MPOTH
IHIIOT JIep’kaBu abo eTHIYHOI TPYIH, PO3MaIFOBAHHS
MIOBIHICTUYHUX HACTPOIB Ha MIATPUMKY arpecii — 1e
c(habpukoBaHa HemnpapawBa iHpopmalis (abo TpocTo
BiJIBEpTa OpEXHs), MOMTUPEHHS SKOi Mae Ha METi CITPO-
BOKyBatu KoH(TiKT»?. Kpaitnboro (opmMoro Takoro KoH-
¢ITiKTYy € BiifHa, a TOMY JIOTIYHO, 110 JIep’KaBa Hamara-
€TBCSI IPOTUCTOSATH HE CTUTFKM HETATUBHUM HACIIiIKaM
TIpoNaraljn, CKUTBKH cy0’eKTaM, sIKi HerO 3aiiMaroThCs,
TOOTO CTBOPIOE MEPEAYMOBH IS 3aCTOCYBAHHS 3aXO0/IIB
MIPEBECHTUBHOTO MIPUMYCY.

Ha nymxy A.M. Ilputynu, «mpomnarasjga — OUTbIII-
MEHIII CHCTEMAaTHYHI 3YCHJUIS MAaHIIYJIIOBaTH Tiepe-
KOHAHHSMH, BIIHOCHHAMHK YM JISIMH 1HIIMX JIIOOEH 3a
JIOIIOMOI'0X0 CUMBOJIIB. YMUCHICTE 1 BIZITHOCHO CWIBHUI
YIOp Ha MaHIMyJSII0 BIAPI3HAIOTH TPOIMAraHIy Bil
3BUYAHHOTO CITIIKYBaHHS YH BUTBHOTO 1 JIETKOTO OOMIHY
inesmu»®. Came Take BiAMEKyBaHHS MPOIATraHIH Bil
iH(OpMaIifHOT IiSJIPHOCTI ¥ IMOBHHHO BHUCTYIIATH
OCHOBHHUM KBaTi(PiKyHOYHM 3ac000M JieTepMiHaIlii mpo-
TaraHjy sIK KpUMIHAIbHO-KapaHoi IPOTHUIIPABHOT 3710~
YUHHOI ITOBEAIHKH.

SIKII0 5K TTOJMBUTHCS Ha MPOTIAraH/y BIHHU 3 TOUKH
30py CY4YacHHX IeOlONITHYHUX peastii YKpaiHH, TO TyT
CIIyIIHOIO Oyjie Touka 3opy S1. Manumka, kUil BKasye,

2 Omnimescbkuit O.B. Tadopmarist, mo MicTUTh mponarasay BiliHu:

KpUMiHaJIbHO-IIPABOBUI Ta KPHMIHOIOTTYHUM acnieKTH. Bicnuk Kpumino-
noeiunoi acoyiayii Yrpainu. 2017. Ne 1 (15). C. 117-125.

3 Ilpuryna A.M. Ilponarania — KOMIIOHEHT TiOpHAHOI BIffHH: IUISIXH
poTHIIT 3aco0amM KprMiHaiabHOTO nipaBa. FOpuduuna nayka. 2015. Ne 3.
C. 99-107.
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O «Iporaraxia BiifHE — 11e CBO€epiHa iH(popMaIliiHa
30posi, TOJIOBHHUMH €JIEMEHTaMHU SKOi € i1H(opMaIlis,
iH(popMaIiiiHi TeXHOJIOTii, iH(OpMaIliifHI TMpolecH,
0 3aCTOCOBYIOThCS B 1H(pOpMAIiHHOMY MPOTHOOP-
CTBI. A TOMy MeTa MpOIaraH iy BiiHU IOJISITA€ B TOMY,
o0 MocIabuTH MOpaibHI 1 MaTepiaibHi CHIIH CYNpO-
TUBHUKA Ta TOCWJIMTH BIIACHI Yepe3 BIUIMB Ha CBIiJO-
MICTB JIFOJMHH B 17I€OJOTIUHIM Ta eMOMIHHIN ramy3sax»?.
Takwii TiAXiA J03BOJSIE TOMISTHYTH Ha TIpOMaraHiy
BIMHU SIK 3aCi0 YMHUCHOTO THCKY 3 OOKY 1HIIIOI JIepPIKaBH,
COIIaJIbHOT UM €THIYHOT TPYIH, EKCTPEMICTCHKOTO a0
(byHIaMEHTAIICTCHKOTO PyXY Ha JICPXKABY B IIJIOMY.

[Ipomnarana BiitHH — 11 THCTPYMEHT CIIPSIMOBAHOTO
THUCKY OJIHI€i JIep)KaBU Ha CYCIIUILCTBO, HACEJICHHS,
colliajbHI TPYIH 1HIIOT JIepP)KaBH, 10 HE 3aBIa€ MPSIMOT
pyWHaIii 00’€KTiB MaTepialbHOTO CBITY, aje MPH3BO-
JUTH JI0 JAe(opMallii CyCIiIbHOT CBIJIOMOCTI, 3arpo3u
CYCHUIBHIN TICHXOJIOTI, HAIllOHATBHINM erHOCTI. ToOTO
Mporaralja BiHM Ma€ SICKpaBO BUPaXKCHI HETaTHUBHI
HACJIJIKA JUISl CYCIJIbCTBA, HEMOMITHI Ha TepIImi
TIOTIISA] Yepe3 Te, MO MPOSBU JepopMallii MCUXigHOTO
CTaHy JIIOAWHH MPOSIBISTFOTHCS JIAIIE 3TOI0M.

Bracwe, ct. 436 KK Vkpainu nependavae, mo mpo-
Tarafja — 1e «IyOJivHI 3aKJIUKH JI0O arpeCHBHOT BIHHU
abo JI0 po3B’sI3yBaHHS BOEHHOTO KOH(QIIIKTY, a TaKOXK
BHUTOTOBJICHHSI MaTepiaiiB 13 3aKIMKaMH JO BYMHCHHS
TaKWUX I 3 METOI 1X PO3MOBCIOIKECHHS a00 PO3IOB-
CIOIDKCHHS TaKuX Marepiamisy’. Lliero sk crarrero 3akpi-
TUTFOETHCS, IO MPOTIaraHja BIHHH TSITHE 32 COO0K0 BiJI-
MOBIIATIBHICTD Y BUNIISAI «BHIIPABHUX POOIT HA CTPOK
JIO JTIBOX POKiB a00 apemiT Ha CTPOK JIO MIECTH MICSIIIB,
a00 1mo30aBIIeHHSI BOJII Ha CTPOK JIO TPHOX POKiBY». bisb-
IIICTh HAYKOBIIIB, aHAJI3yIOYH Ta KOMECHTYIOUH 00’ €KT
Ta 00’€KTUBHY CTOPOHY BKA3aHOTO 3JIOUHHY, JOXOAATH
BHCHOBKY, IO BiH CTOCYETHCSI HE JIHINE MpPOTMAraHan
BIfHM CTOCOBHO YKpaiHW, ajie¢ NpomaraHjd BiHHU
B IJIOMY, TOOTO IEH 3JI0YMH HOCHUTh MIKHAPOIHUN
XapakTep, a 3arpo3a BifHH pO3DISOA€ThCS Hacamiie-
pen SK MOPYIICHHS! MI>KHAPOHO-TIPABOBUX HOPM, aHIK
HOPM HAI[IOHAJIFHOTO 3aKOHOMABCTBA. Tak, 30KpeMma,
ronekTuB aBTopi I1.I1. Annpymko, B.I. ToHuapenko,
€.B. deceHko Ta iH. BBaXKae, 1110 KpUMIiHAIBHA BiJIIO-
BIJIAJIBHICTH 3a TIPOITaraH,ly BiHM MOBHHHA HACTYIATH
y BIJHONICHHI OCi0, SKi IMOIIUPIOIOTH 3aKJIWKH BiHH
HE JIMIIEe MIOA0 YKpaiHW, aje # momo TpeTix Kpain®.
[TomiOHa TOuka 30py HaOyBae OCOOJHMBOI aKTyallbHO-
CTI B yMOBaX €BPOIHTETPAIIMHUX IPOIECIB, a TaKOXK
3 OIVISITy Ha aKTWBHY IpOMNaraHay BiHU y BiAHOIICHHI
Vkpainu, sxa mpomoBxyeTrbes B 3MI 3akopmoHHHX
KpaiH, 30kpema PO.

TakuM 9WMHOM, HaBEJCHE BHWINE JEMOHCTPYE Taki
ACTIEKTH COIIalIbHOI 3YMOBJICHOCTI caMe KpUMiHaJIb-

4 Mamux S Tndopmaiiina sifina i Yipaina. Jemokpamuune épaoy-

sannsi. URL: http://nbuv.gov.ua/UJIRN/DeVr 2015 15 3

> Kpuminaneruii koeke Ykpainu: Kogeke Ykpainu i 05.04.2001 p.
Ne 2341-1I1. URL: https://zakon.rada.gov.ua/laws/show/2341-14#n3028
¢ HaykoBo-npakTH4HHMii KoMeHTap 10 KpuMiHaIbHOTO KoJeKey YKpa-
iau / ILI1. Auapymko ta in. ; 3a pex. ILI1. Anapymika, B.I". ['onuapenka,
€.B. ®ecenka. 2-e Buj., iepep. Ta gom. Kuis : lakop, 1428 c.
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HO-TIPABOBOTO 3a0€3MeUeHHs] TMPOTHAIl TporaraHu
BIHU sK KpaiHbo1 HeOe3meyHoi (HOpMHU BOPOKOTO
BILIMBY Ha CYCHUIBHY CBiJIOMICTh HACEJICHHS JICPIKABU:

— Mporarasja BiHU € (JOpPMOIO BIUIMBY 1HIIIOT Jep-
JKaBU Ha CTaH HAIllIOHAJbHOI Oe3MeKu KpaiHu, ii Iimic-
HICTh, CTAOUIBHICTh TPOMAJICHKOTO TIOPSIZIKY, COIliallb-
HO{, ETHIYHOI Ta 1HIIOT OTHOPIAHOCTI HaceyeHHs. Jlume
3ac00aMH  KPHMIHAJIBHOTO TEpeciiayBaHHs, depe3
IHCTPYMEHTH JIETallbHOTO TpuMycy 3 OOKy oOprasiB
JIEp)KaBU TIpoTaraHjy BiMHH MOXKHA TOAOJIATH Haii-
OuTbII eeKTHBHO Ta B HAWKOPOTINI TepMiHH. Tomy
Mponarania BifHH BUIIISETHCSA B CHCIIATBHUA CKIIA]
3JI0YMHY, BIJIOBIJIANBHICT 3a SKHWA TependadcHa
ct. 436 KK VYkpainu;

— KpUMIHAJI3aIlisl MporaraHay BiHU Tiepenbadae
PO3IIUPEHHS B HAIIOHAJIBHIA CHCTEMI MPaBOCYILIsS
IHCTPYMEHTIB Ta 3aco0iB MPOTHIi TaKiid MPOTHIpPaB-
HI TIOBEMIHIII MeXaHI3MIB KPHMIHAJIBHOTO Iepecili-
JlyBaHHS, Iepel0aYeHuX  MIXHAPOIHO-IPAaBOBHMU
akTamMu. BIfiCBKOBI 3JI0YMHU € OJHUM 13 BHIIB 3JI0YHHIB,
SKI MarTh HAaWBUIIMN PIBEHb MIKHAPOTHO-TIPABOBOI
periiaMeHTallii, mo JIa€ 3MOTy YHUKATH 1X CKOEHHS 200
e(heKTUBHO TIepecliyBaTh Cy0’ €KTiB TaKWX 3JI0YUHIB
Maiike Ha BCiil TepuTopii cBiTy. IMIUIEeMeHTaIlisST KpUMi-
HAJIBHOTO IMepecililyBaHHs TPOIaraHid BiHU B HAIliO-
HaJIbHE 3aKOHOJABCTBO CBIIYMTH MPO TOTOBHICTH Jep-
JKaBU 3aCTOCYBATH JIi€BI 3aCO0M 3 METOKO TOKapaHHS
3JIOYMHIIIB, a TAKOXK BIIIAHICTD IEMOKPATHIHHUM TTPHH-
ITUIIaM, Ha SIKUX OyAyeThCSI TPOMATHCEKE CyCITUTBCTBO,
110 MPOITarye MUPHUM, CTAIHMI pO3BUTOK KpaiHH;

— HETaTUBHI HACIIKU NPOTIaraHIy BIHU Ta CKPHTI
PU3HKH, SIKI 3aKIamaloThesl TaKOK IIPOIAraHioro,
HECYTh y €00l 3arpo3u He JIMIIE JIJIs CYCIIbHOT 0e3-
MeKN YU TPOMAJCHKOTO TOPAIKY, ajle i TMpPOTH aBTO-
pUTETy JIep)KaBH, caMOi CIPOMOXHOCTI 11 3aXH-
AT BIIACHI HAIIOHANILHI 1HTEpecH, 3a0e3leuyBaTH
colianbHy cTabuThHICTE. Bee 1me 00’ exTHBYyE HEOoOXi-
HICTh HE JIMIIE KPUMIiHAJI3allil, ajie i 3armpoBaykeHHS
OUTBII JKOPCTKOI B MOPIBHSHHI 3 IHIIMMH 3J0YHHAMHU
BiJINOBITABHOCTI. TOOTO piBEHB JIETAILHOTO JIEPKaB-
HOTO TIPIMYCy Mae OyTH MaKCHMAIbHHUH, IO CyTpo-
BO/DKYETbCS OOMEXKEHHSM TIpaB Ta CBOOOJ JIFOJWHH,
a TaKuil MPUMYC MOYKJIMBHH BUKIIOYHO B MEKaX KPHMi-
HAJIHOTO 3aKOHOIABCTBA.

BpaxoBytoun HaBeieHE BHIIE, CIiJl 3a3HAYUTH, IO
HaBpsi un 3akpituieHHs nuire B KK Ykpaiau Takoro
CKJIay 3JI0YMHY, SIK TpoTaraHjaa BilfHW, MOXXe BBaka-
THCS e(PEKTUBHUM 3aCO00M TPABOBOTO 3a0€3MeUYCHHS ii
npotuii. OmHak cinij Bu3Hary, mo came KK Ykpainu
€ LEHTPaJbHUM HOPMAaTHBHO-TIPABOBHM AaKTOM, SIKUH
3a0e3redye KpUMiHaIbHE ITepecililyBaHHs Ta POTHII0
Mponarasi BiHH 3aco0aMH KPUMiHAIBLHO-TIPABOBOTO
Xapakxrepy.

Cam mo co0i 3mounH, nepenbadenuii cr. 436 KK
Vipaian, Bigkpuae Poszmin XX KK Vkpaiam «3im0-
YUHH TMPOTH MHPY, OE3MEKH JFOJICTBA Ta MIKHAPOJI-
HOTO TIPAaBOTIOPSAKY». BUHECEHHS HBOTO 3IOYMHY Ha
TIepIIe MicIie 3a HyMepalli€ro MOKe O3HaJaTH, [0 came
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MpoIlaranfia CTa€ BU3HAYAJIBHOIO, IMEPBUHHOIO i€I0
Yy BIJHOIICHHI O€3MeKH JIOJCTBA Ta IPABOIOPSIKY.
ToOTO BITYM3HSIHHNA 3aKOHOJIABEIb POOUTH BHUCHOBOK,
0 BCi I1HIN 3JIOYUHM, SIKI MICTATBCSA B IbOMY Po3-
i KK Vkpainu, Tak 9u iHakme abo 1moB’si3aHi, abo
€ TIOXIMHUMH, a00 CYIPOBOIKYIOTHCS IIPOIAraH/ 00
BiifHU. [lpomaranma € TEPUIONPUYHMHOK IOIIUPEHHS
arpeCcUBHUX HACTPOIB Y CYCHUIBCTBI, PO3B’sI3yBaHHIM
BOpOKHEU1 Ha Oy/Ib-IKOMY ITIJI'PYHTI, & B YMOBax arpe-
cii 3 00Ky 1HIIIOT JIep>KaBH MpOITaraH/ia BilHH SIK 3JI0YUH
HaOyBa€e 0COOIMBOTO 3HAYCHHSI.

Biracue, Takoi Touku 30py norpumytothes O.dD. ban-
tumreB Ta O.B. Illamapa, siki y CBOEMY JOCIIJKEHHI,
110, JI0 pedi, OyJio 3aKiHYeHO Ha MaTepianax JlyraHchKoi
ta Jlonenpkoi obmacteit y 2014 porri, JeMOHCTPYIOTh
MePIIOYEePTroBy HEOOXITHICTh aKIEHTY yBarh 3aKOHO-
JABISl camMe Ha 3JI0YMHAX, SKi TepelyrTh aKTHBHIN
(hopmi 30pOIHOTO, BOEHHOTO KOH(MIIKTY MiXK JICKiTb-
KOMa JiepyKaBaMH .

M.I. Menbhauk 1 M.I. XaBpOHIOK y CBOK Yepry
3a3HAYaroTh, M0 BAKJIMBICTH YKa3aHOTO CKIATy 3J0-
YHHY MpOITaraH/y BiiiHH nojsirae B Tomy, 1o KK Vkpa-
THU OIIBII-MEHII YiTKO BU3HAYAE Jii, sIKI 3aKOHOIABEIh
BBa)ka€ TpomaraHgoro. Takumu IisiMH, 30KpeMa, €:
My OJIIYHI 3aKJIMKH JI0 arPEeCUBHOI BiifHH 200 JI0 PO3B’s-
3yBaHHS BOEHHOTO KOH(IIKTY; BUTOTOBJICHHS Marepia-
JIIB 13 3aKJIMKaMH JI0 arpecUBHOI BiitHH a00 10 po3B’si-
3yBaHHS BOEHHOTO KOHQIIIKTY; PO3ITOBCIOMKEHHSI TAKIX
MmarepianiB®. Ha Hamry mymKy, BpaxoByIOuH Hacamiie-
pen cydacHHW pealbHHUN CTaH TeONOJIITHIHOT CUTYAIlIT,
HasBHICTh 30pOMHOTO KOHQIIKTY ((haKTHYIHO HEOTOJIO-
MeHo1, Ti0puaHOT BiiHU 3 00Ky P®) Ta mMacoBy aHTH-
YKpaTHCBKY PHUTOPHKY B YKpPaiHCBKOMY CYCIIIJIBCTBI,
MH MOJKEMO 3pOOUTH BHCHOBOK II[O/IO TOTO, IO JIFICIIO-
3WIIis, a TakoXK 1 caHkiis cT. 436 KK Ykpainu Bumarae
YTOYHCHHSI.

VY [bOMY KOHTEKCTI I[IKaBOKO BUIAETHCS TOYKA 30PY
O.B. OuinieBcbKoOr0, SIKUH 3a3Hayae, o B MIJIOMY KpH-
MiHAJIBHO-TIPaBOBE 3a0e3IeueHHS POTH/IIT POTTaraHIn
BIMHHU MIPSIMO 200 OITOCEPEIKOBAHO BTIIFOETHCS B JICIIO
OUTHIIII KITBKOCTI CKJIAIB 3JI0YMHIB. 30KpeMa, JIOCIiI-
HUK BIJIHOCHTH JI0 KpPHWMIHAJIBHO-TIPABOBOIO 3a0e3-
TeYeHHsT BKa3aHUX mporieciB cT. 436-1 Ta ct. 437 KK

7 Banrmmes O.0., Illamapa O.B.KpumiHaibHa BiAlOBifaIbHICTE

3a 3JI0YMHHU NPOTH OCHOB HalliOHAIBHOI Oe3neku Ykpainu (mpobiemu
kBautidikanii) : MoHorpadis. 3-¢ Bux., mepepod. Ta Jom. JIyrancek :
TOB «BipryainbHa peanbHicTb», 2014. 240 c.

8 Mensank M.I., Xaspontok M.I. HaykoBo-lpakTHYHHII KOMEHTap
KpuminanbHoro konekcy Ykpainu. 7-me BHI., nepepo0. Ta jor. Kuis :
IOpuanyna gymka, 2010. 1288 c.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS

Norm Legal support of counteraction of war propaganda...

VYxpaiau. Bigmosigao 10 ct. 436-1 KK Vkpainu «3acy-
JUKYETBCS BUTOTOBIICHHSI, ITOIIMPEHHS KOMYHICTHYHOI,
HAIMCTCHKOI CHUMBOJIIKM Ta IpomaraHaa KOMYHICTHY-
HOTO ¥ HAaIiOHAJ-COIIAICTUYHOTO (HAIMCTCHKOTO)
TOTaJITApHUX PeKUMIB. LI HOpMa € oTrtocepeTKOBAaHUM
3ac000M OOPOTHOH, OCKIITBKM KOMYHICTHYHA Ta HAITUCT-
ChKa 17Ie0JIOTii MicTATh Yy c00i 0Opa3 Bopora, iKW He
BIAMOBimae iXxHbOMy THITy cCBiTOrIsImy»’. Take came
3Ha4eHHs1 Mae 1 gucnosutlis ct. 437 KK VYkpainu, sika
nepeadavae BiAMOBIAANBHICTh 3@ TUIAHYBAHHS, IiJIr0-
TOBKY, PO3B’SI3yBaHHS Ta BEJCHHS arpeCHUBHOI BIHHU.
MHu MoropKyeEMOCS 3 JJOCTITHUKOM YaCTKOBO, OCKIJIBKH
1 BeJleHHs BiHH, 1 MpoIaraHja Ta MOIIUPEHHS BOPO-
JKOi CHMBOJIIKH Ta 1J€0JIOTii, 30KpeMa TOTaTiTapHOI
Ta HAIUCTCHKOI, € IPSIMHUMH MPOSBAMH 1 pe3yIbTaTaMu
nponaraan. Cama K BiifHa SIK arpecist 3aBXIu OB’ si-
3aHa 13 TPOMAraHJIOK, TOMY, BHJIUISIOUM B OKpPEMHU
CKJIaJT 3JI0YMHY TaKy MPOTUIIPABHY MMOBEIIHKY, K «ITIPO-
Tarafja», 3aKOHONABEIlb HIOWUTO PO3IIUPIOE BIIACHI
MOYJIMBOCTI y cpepi KpUMIHAIBHOTO IMepeciliyBaHHs
32 3II0YMHH TIPOTH MUDY.

BucnoBknu

TakuM YWHOM, TIpomaraHja BIMHM — I 3JI0YHH,
BiJINIOBIJIAJIBHICTh 32 CKOEHHS SKOTO Ma€ 00’ €KTHBHY
CYCITUJIBHY 3YMOBIICHICTB, HACIIJKH KOTPOTO HECYTh
y co0l 3Ha4YHI PU3WKH IS CYBEPCHITETY ICepKaBH, ii
TEPHUTOPIATBHOT IIUTICHOCTI, a TAKOXK I HaIllOHATHHOT
Oe3rmekn i TpomManchkoro xapakrepy. Came ToMy HaMHU
00CTOIOETHCSI  HEOOXIIHICTh PO3IIMPEHHS OpraHi3a-
IIHHO-TIPaBOBOTO 3a0E3MEUCHHS MPOTHJII MpoIaranii
BIiHU SIK OKPEMOTO HAIpsMy JIEP)KaBHOI ITOJIITHKH, 1110
BKIIIOYa€ B ceOe iHCTpyMeHTapid iH(opMaIiitHoi, Kpu-
MIHAJIBHO-TIPABOBOT, MI?KHAPOAHO-IIPABOBOT MPOTHIIT.

VY IbOMy KOHTEKCTi 3aCITyTOBYE Ha PO3IINPEHY YBary
aHaJTi3 TIPABOBUX aCIEKTIB MPOTHJIIT Tponaranai BiHU
3a YMOB POCIHCBKOI arpecii B YkpaiHi, a TaKoX JOCIi-
JUKEHHS TIPAaKTUKU 3aCTOCYBaHHS MDKHApOTHHX MeXa-
HI3MIB TIPOTH/IIT TIporTaranii BikHU B Ykpaini. Lle macth
3MOTY CYTTEBO PO3IIUPUTH €()EKTUBHICTH MIsIIBHOCTI
MIPABOOXOPOHHUX OpPraHiB 4Yepe3 MiABUINEHHS SIKOCTI
neTepMinamii Ta audepeHmianii 03HaK Ta CKIaJIOBHX
€JIEMEHTIB 3JI0UMHY, nependoadeHoro ct. 436 KK VYkpa-
1HH, a TaKOX PO3pPOOHMTH OLTBII €()EKTUBHY METOIHMKY
KBaJTi(iKaIii MpOTHIIPABHOT AISUTLHOCTI 32 O3HAKaMHU
IILOTO 3JIOUHHY.

®  Omnimescekuii O.B. 3axoau nportuzii nponaranai BifiHu B YKpaiHi.

Jurnalul juridic national: teorie si practica. 2018. Ne 1. C. 155-160.
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Organizational and legal aspects of agreement on the establishment of a joint investigation team

Krasnoborova Myroslava

Counsellor of Embassy of Ukraine in the Kingdom of the Netherlands

(Liaison Prosecutor for European Union Organization for Criminal Justice Cooperation),
Applicant of the Interregional Academy of Personnel Management, Ukraine

The article provides the analysis of the organizational and legal basis of the activities of joint investigation teams
(JIT) within the international cooperation in criminal matters.

Nowadays, establishing the JIT is one of the most progressive and effective instruments for investigating complex
and grave transnational crimes that requires the cooperation between law-enforcement authorities of different
countries.

Since 2014, the mechanism of JIT activity is more often used by the Ukrainian prosecutors and law-enforcement
authorities as well. Worth to mention the JIT that is dealing the investigation of the crash of Malaysia Airlines
Flight MH17 on July 17, 2014. The results of the investigation, that were presented publicly in May 2018 and June
2019, demonstrated the huge amount of work done. That outcomes would be difficult to achieve without proper
coordination between all the parties involved.

To study the organizational and legal background for JIT activity, the author of the article has analyzed the main
provisions of the Agreement on the establishment of a Joint Investigation Team and key elements that should be
reflected in such agreement, namely the information on the criminal offense, the composition of the joint investigation
team, role and competence of JIT leader, the duration of the agreement, the purpose, goals and objectives of the joint
investigative team activity, exchange of information and evidence, etc.

The existing opportunities of participation in JIT for Eurojust, Europol, OLAF to support and to strengthen
coordination and cooperation between national investigating and prosecuting authorities, international cooperation
in criminal matters with the non-JIT member states are described.

The article also highlights the role and aim of the Network of Experts on Joint Investigation Teams and the JIT
Network Secretariat, which is based at Eurojust, in the context of the activities of joint investigation teams. In
particular it concerns the facilitation of joint investigation team’s activity, namely in the area of expert assistance,
institutional, organizational and financial support like partial coverage by Eurojust the costs related to activities

of the joint investigation teams and joint actions.

Particular attention is paid to the importance of proper timing for drafting of Agreement on the establishment

of a Joint Investigation Team.

OpranizaniliHo-NpaBoBi acNeKTH YroAu NMPO CTBOPEHHS CHiJIbHOI CJiT40i rpynu

Kpacnoooposa Mupocnasa Ilempiena

paonux [loconvemesa Yrpainu 6 Koponiecmesi Hioepranou
(IIpoxypop 3i 36 ’a3Ky ons €sponeticbkol opeanizayii 3 nUMaHs CMUYii),
3000y8au MiscpecionanvHoi akademii ynpaeninHs nepcoHailom, Yrpaina

Beryn

Y 2014 porii mpaBOOXOPOHHUMH OpraHaMy YKpaiHH
JUIS PO3CITiAyBaHHS OCOOIMBO CKJIaJHUX TPaHCHAIIO-
HAJIBHUX 3J0YHHIB PO3IIOYATO BUKOPUCTAHHS TAKOTO
THCTPYMEHTY MIXKHApOTHO-TIPaBOBOTO CITIBPOOITHHIITBA
ITi]] 9aC KPUMiHAIBHOTO TIPOBAKECHHS, SIK CITUTBHI CITi14l
rpymu. [IpaBoBi miJcTaBy Ta 3araiibHi 3acajiy JisTbHO-
CTl CHIUIBHUX CIITYMX T'PYN BU3HAUCHI B MIXKHAPOIHUX
noroBopax Ykpaiam ¥ KpumiHaabHOMY Mpoliecyaib-
HOMY KOJIeKCi YKpaTHH. YpaxoByIOUH BiIHOCHY HOBH3HY
FOTO0 MEXaHI3My MIXHAPOIHOI CIBIpaIli, JOIJIBHO
JETalbHO JOCTINTH eTany CTBOPEHHS Ta IIsJIBHOCTI
CIUTBHUX CIIIJTYMX TPYII, & TAKOXK MTPOAHAITI3YyBaTH MpaK-
THUYHI HAIIPAIIOBAaHHS, SIKi B I[bOMY 3B 513Ky 3aCTOCOBY-
IOTHCSI, 30KpeMa, JepKaBaMu-ujieHaMu €BponeichKoro
Corosy (mam — €C). OcTaHHIMH IPOBEACHHS CITUTBHAX

80

PO3CIiyBaHb BUKOPUCTOBYETHCS TOCUTH HIMPOKO TICIIs
HaOpaHHs YMHHOCTI KOHBEHII€I0 PO B3a€EMOOIIOMOTY
B KpUMIHAJIbHUX CIpaBaxX MiX JAepKaBaMHU-WICHAMHU
€Bponeiicskoro Coro3y Bix 12 mumus 2000 poky.

OTxe, 3 OISy HA BUKIAJCHE, METON CTaTTi
€ PO3MIA] KIFOUOBUX E€JIEMEHTIB YTOAU MPO CTBOPEHHS
CHUIBHUX CIIIAYUX IPYI K OCHOBHOTO HOPMAaTHBHOTO
JIOKYMEHTA, 110 PEerIaMEeHTY€ IXHIO AisJIbHICTD Mij 4ac
MPOBEJCHHS CHUIBHUX pO3CIiTyBaHb Yy OB SI3aHUX
KPUMiHQJIBHUX NPOBAKECHHSIX.

BukJiaa ocHOBHOT0O MaTepiajy

CporoyacHa opraHizoBaHa 3JI04HHHICTb JIEMOHCTPY€
JUHAMIYHE BJIOCKOHAJCHHS ULUIAXIB YYWHEHHS MPO-
TUTPABHUX [ilf, BUKOPUCTOBYIOUM HAaWCyJacHIII Tex-
HOJIOT1] KOMYHIKallii Ta 3aXWIeH] KaHalu 3B s3KY, 110
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JIa€ 3MOTY MOMEHTAJIBHO 3MIHIOBATH 3JIOUMHHI CXEMH
i yCKIIaHFO€ BHSBJICHHS Ta JOKYMEHTYBaHHS BiJIO-
BIJIHUX 3JIOYMHIB.

Oco0IHBO 116 CTOCYEThCS CKIIAJHUX TPAHCKOPIOH-
HUX 3JI0YMHIB, TAKUX K KIOEP3JIIOUNHH, TEPOPU3M, TOP-
TIBJIA JIFOIBMH, KOHTpaOaH a 30poi Ta HAPKOTHKIB, SIKi
BUHHSIOTHCS OPraHi30BaHUMH 3JI0YUHHUMH TPYaMH.

3a3HaueHi BUKIIUKU TOCHTh CKJIAJIHO TIOJ0JIaTH BUKO-
PUCTOBYIOUM KJIACHYHI HAIIOHAJBHI  PO3CITiTyBaHHS
W OTpHMaHHS JIOKa3iB 3 THIIUX KpaiH MUITXOM Harpas-
JICHHS 3aITUTIB PO MI>XHAPOJIHY TPABOBY JIOTIOMOTY.

3 METOI TMPHUCKOPEHHS B3a€EMOJIii B paMKax Mix-
HApOJHOTO CITIBPOOITHUIITBA ITiJ{ YaC KPUMIHAIBLHOTO
[POBA/DKEHHST MK TPaBOOXOPOHHUMH Ta CYIOBUMHU
OpraHaMU Pi3HHX JEePKaB BUKOPHUCTOBYETHCS MEXaHI3M
JUSUTBHOCT1 CITUTBHUX CIITYMX TPYT, SKAW HHUHI TIepe-
0a4eHUH HU3KOK0 MIXKHAPOJIHUX 0araToCTOPOHHIX JIOTO-
BODIB.

CrinpHa ciiya rpyna (TakoX BHKOPHUCTOBYIOTHCS
taki Tepmiam, sk CCI abo JIT, Joint Investigation
Team) — 1ie Mi>kHapoHA TPy, yTBOPEHA 32 B3a€EMHOIO
3roI0K0 KOMIIETCHTHUMH OpraHamH JBoX a0o Oijbiie
KpaiH [yl TPOBEJCHHS KPUMIHAIBHHX PO3CIIiTyBaHb
B OIHIN a00 JIEKITbKOX JepKaBax i3 THX, IO CTBOPIO-
IOTh 1[I0 TPYIy, 3 MEBHOK METOH Ta Ha OOMEKEeHH
repiox vacy.

Tak, Kousenmis Opranizamnii O6’enqnanux Harii
MPOTH TPAaHCHAIIOHAIBHOI OPTaHi30BaHOI 3JIOYUHHOCTI
Bix 15 mucromanma 2000 poky B crarti 19 mependavae
MIPOBEJICHHS CIUIBHUX PO3CIiyBaHb, a came: «Jlep-
KABU-yUYaCHHII PO3IVISAIAI0Th MOXKIIMBICTh YKIIaJIaHHS
JIBOCTOPOHHIX a00 0araroCTOPOHHIX YTOJ YU JOMOB-
JICHOCTEW, B CHJIY SIKUX Yy 3B’S3Ky 31 CpaBamu, IO
€ TIPEJIMETOM PO3CIiTyBaHHS, KpUMIHAILHOTO MTepeciTi-
JlyBaHHSI 200 CYIOBOTO PO3IVISTY B ONHIN abo JEKiIb-
KOX JIepKaBax, 3aiHTepeCOBaHI KOMIICTCHTHI OpraHu
MOXXYTh CTBOPIOBATH OpPTraHH 3 MPOBEICHHS CIUIBHUX
po3ciimyBaHby .

MOXITUBICTh YKJTaJJaHHSI JJBOCTOPOHHIX 1 0ararocto-
POHHIX JIOTOBOPIB 1 JIOCATHEHHS JIOMOBJICHOCTEH, Ha
IMIJICTaB1 SIKUX y 3B’SI3Ky 31 CIpaBaMH, 0 € TPEJIMETOM
pO3CITilyBaHHs, KPUMIHAJIBHOTO TIepeciilyBaHHS a0o
CYIIOBOTO PO3IIISAY B OJTHIN Y KUTBKOX JepiKaBax, 3aiH-
TepecoBaHi KOMIIETEHTHI OpraHd MOXYTh CTBOPIOBATH
CHUIBHI ¢yl rpymnw, nependadae Takoxk KoHBeHITis
Opranizanii O6’eqHannx Hariéi nmpotu kopymiii Bij
31 xoBtHs 2003 poky?.

KpiM BHIIeHa3BaHWX MIKHAPOIHUX JIOTOBOPIB,
HUHI YKpalHCBhKI KOMIIETEHTHI OPTaHU TaKOXX MOXYTh
Oparu y4acTh y poOOTi CIUIBHUX CIIAYUX TPy HA ITiJI-
craBi Konpennii Opranizamii O6’eqnanux Hariii mpo
00pOTHOY MPOTH HE3AKOHHOTO 00ITY HAPKOTHYHHUX 3aCO-

! Kousenmis Oprauizanii O6’enxHanux Hamiii mpoTH TpaHCHAIIO-

HaJILHOT OpraHi3oBaHoi 31m04nHHOCTI Bix 15 nucronana 2000 poxy. URL:
https://www.un.org/ru/documents/decl_conv/conventions/orgcrime.
shtml (nara 3sepuenns: 07.10.2019).

2 Koupenuiss Opranizauii  O6’eqnanux Hauiii  nporn  xopyn-
wii Big 31 »xoetHs 2003 poxy. URL: https://zakon.rada.gov.ua/laws/
show/995_c16 (nara 3Beprenns: 25.09.2019).
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6iB i mcuxoTponHuX pedoBuH Bix 20 rpymasa 1988 poky?
Ta Jlpyroro 1oJaTKOBOTO MPOTOKOIY 0 €BpPOMEHCHKOT
KOHBEHIIIT TIPO B3a€EMHY JIOTIOMOTY y KPHMiHAJIbHHUX
crnpaBax Bix 8 ymcromnana 2001 poky.

Crartss 20 Jlpyroro 101aTKOBOTO TPOTOKOMY JI0
€BporelichbKOi KOHBEHIIIT PO B3aEMHY JTOITOMOTY Y KpH-
MIHAJIBHUX cripaBax Bix 8 yucronana 2001 poky BU3Ha-
gae, IO 3a B3aEMHOIO 3TONOI0 KOMIICTEHTHI OpraHd
nBoX 49U Oinbiie CTOPIH MOXYTh CTBOPHUTH CIIUIBHY
CITYy TPYIy 3 KOHKPETHO METOI0 il Ha 0OMeKeHUH
Tepioll, SIKUi MO)ke OyTH TPOIOBKEHHI 3a B3aEMHOKO
3TO/I0T0, [UTS TIPOBEACHHS KPAMIHAIBHUX PO3CIIiTyBaHb
Ha TepuTopii oxHiel un Outbme CTOpiH, IO CTBOPHIIN
rpyny. CKJiaj rpynu BU3HAYA€ETHCS B YTOMI .

HepxaBu-wienn €C CTBOPIOKOTH CIUIBHI TPYyIH
3 ominy Ha HOpMH KOHBEHII mpo B3a€MOJOMIOMOTY
B KpPHMIHAJBHHUX CIpaBaX MK Jep)kaBaMHU-YICHAMHU
€spomneiicskoro Coro3y Bix 12 mumast 2000 poky?.

VYrosa mpo CTBOPEHHSI CIHUIBHOI CIIITYOT TPYIH — I1e
(dbopmaitizoBaHHIA JIOTOBIp MiX JiBOMa a00 Oiible Kpa-
iHaMH Ta/a00 YNOBHOBWKEHUMH I1HCTUTYIIISIMH, SKa
MATOTOBJICHA H MiAMICAaHA KOMIETEHTHUMH OpTraHaMHU
TaKuX Jep>KaB UM yCTAHOB.

3a3Buyail yroja rnpo CIijbHY CIII4y TPYITY € pe3yiib-
TaTOM PO3NISAY 3aITUTY OJHIET 13 3aIliKaBJICHUX JICPIKAB
PO CTBOPEHHS CIUTBLHOI CITIIYO0T TPYITH Ta TMOAAIIBIIHX
TIEPETOBOPIB CTOCOBHO IIBOTO 3aIUTY. Y NESKUX KpaiHax
1Iel TTOYaTKOBHUH 3aIUT Ma€e OyTH Yy (pOpMi KIOMOTaHHS
PO MKHAPOIHY MIPAaBOBY HOTIOMOTY, Y IESKUX KpaiHax
BiH Mae OyTH HajiclIaHWd Yepe3 YIOBHOBAKEHI BiJIOM-
CTBa, a B IHIINX — MOXKHA HANPaBUTH OE3MOCEPETHBO
JIO KOMIIETEHTHOTO OpTaHy, SIKUil 3/ ICHIOE Bi/IITOBITHE
pO3CITiyBaHHS.

3amuT MO0 YKIAACHHS YTOOH NP0 CTBOPEHHS
CHUTBHOT CIIJYOT TPyHmu MOXKe OyTH IOIaHWH OyIib-
SIKOYO 13 3aIlIKaBJIICHUX JCPIKaB.

VY wvactuni 2 crarri 20 Jpyroro mo1aTkoBoro mpo-
TOKOITy JI0 €BpOIEHChKOT KOHBEHINT TPO B3aEMHY
JIOTIOMOTY 'y KPUMIHAJIBHUX CIIpaBax BiJ 8 JIMCTOmNaaa
2001 poky 3a3Ha4€HO BHUMOTH JIO 3MICTY BiJIIOBIJTHOTO
3anuTy. Takuil 3alUT PO CTBOPEHHS CIIJIBHOI CIIiJI-
4oi TrpylH MMOBUHEH MICTUTH 1H()OpMAIIIO NPO Ha3By
OpTraHy, IO 3BEPTAETHCS 3 MIPOXAHHIM, MTPEIAMET 1 MpH-
YUHY MTPOXaHHS, Y Mipy MOXKJIMBOCTI BIJJOMOCTI ITPO BiJI-
TOB1JIHY 000y Ta T TpPOMaJISIHCTBO, Y pa3i HEOOX1AHOCTI
TIpi3BUINE U ajapecy M€l 0ocoOH, JAaHi Mpo MPaBoONOpY-
IICHHS 1 CTUCIIMN BUKJIAJ (PaKTiB, & TAKOXK IMPOITO3UIIIT
CTOCOBHO CKJIaIy TPYIIH.

3 Kousenuis Opranizauii O6’eanannx Hauiii npo 6opots0y mpoTu

HE3aKOHHOTO 00iry HApKOTHYHUX 3ac00iB 1 MCHXOTPOIHUX pedo-
BuH Big 20 rpymas 1988 poky. URL: https://www.unodc.org/pdf/
convention 1988 _ru.pdf (gara 3seprenns: 09.10.2019).

4 Jlpyruil 1omatkoBuii IPOTOKON 10 €BPONENHCHKOT KOHBEHILT PO B3a-
€MHY JIOTIOMOTY y KpUMiHAJIBHHX chpaBsax Bix 8 mucromama 2001 poxy.
URL: https://zakon.rada.gov.ua/laws/show/994 518 (nmata 3BepHEHHS:
23.11.2019).

5 KoHBeHIliss PO B3a€MOJOMOMOTY B KPHMIHAIbHHX CIIpaBax Mik
nepikaBaMHu-wieHaMH €Bponelickkoro Corosy Big 12 mumast 2000 poky.
URL: https://zakon.rada.gov.ua/laws/show/994 238 (nata 3BepHEHHS:
23.11.2019).
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Yrojia nmpo cTBOpEHHS CIUTHHOT CIT1TYO01 TPYTIH ITOBUHHA
OyTH yKJIaJieHa B TACEMOBOMY BHTJISII i MICTUTH BCi eJ1e-
MEHTH, HEOOXIIHI JUIsl OpraHi3alii MpOBEICHHS CIUTBHUX
PO3CITiTyBaHb, 3 METOK) YHUKHEHHS TOAIBIIHX PO301XK-
HOCTel a00 HEMOPO3yMiHb Ha TIPAKTHIII.

OTXe, 3 METOIO OTPAIFOBAHHSI CYTHOCTI JisSIIBHOCTI
CIUTBHUX CIYUX TPYN Yy paMKaxX MiXKHApOJTHOTO CITiB-
pOOITHHUIITBA T Yac KPUMIHAIBHOTO MPOBAKCHHS
JIOLIJIbHO ~TIPOAHAI3yBaTH CKJIQJHUKHA BIJOBITHHX
YTOJI TIPO CTBOPEHHS CIIUIBHUX CIITYUX TPYII.

[To-miepmie, sk Oymb-sika MDKHApOTHA yroja Mix
CYBEpEHHUMH KpaiHaMH, yroia Mpo CTBOPEHHS CIIiIb-
HOT CITI90T IPyIH MIOBUHHA MICTHUTH €JIEMEHTH, TIepe/i-
OaveHi JIUIT MDKHAPOJIHUX YTOJ, HacamIiepell IpaBoBYy
OCHOBY YTOJIU TIPO CTBOPEHHSI CITUILHOT CJIITYOT TPYIIH,
CTOPOHH YTOH (KpaTHH Ta KOMIIETEHTHI OpTaHH), ydac-
HUKIB yroam (MDKHApOIHI 1HCTUTYII, HaIpHUKIAL,
Taki sk €Bpotoct, €Bpomon, OLAF), mety nisibHOCTI
CIUTBHOT CJTITYO0T TPy, iH(OPMAIIIFO TIPO KPUMIHAIIBHE
MIPaBOTIOPYIIEHHS, IIOA0 SKOTO OYyAyTh IPOBOIUTHCS
CIUTBHI PO3CIiAyBaHHsI, CTPOK Jii yromu, KpaiHu, Je
MpaIfoBaTUME CITITBHA CJTiT9a TpyTa.

ITo-npyre, 3 ypaxyBaHHSM HAasIBHOI IPaKTUKH, I1OJO-
JKCHb HAI[IOHAJIIFHOTO 3aKOHOAABCTBA JCSKUX KpaiH
1 peKoMeHJaIliil €BpOIEHChKOTO areHTCTBa 3 IMUTaHb
roctutii (€Bporocty) i nepxkas-uieHiB €C yrona
TaKOX TIOBUHHA MICTHTH JIaH1 IIOJI0 KEPIBHUKA Ta dJIe-
HIB CIUIBHOT CITiA4oi TpymH, iXHBOI poJii ¥ MOBHOBa-
JKCHB, ITOJIOKECHHS PO BIPSDKCHUX YWICHIB, METY/TUTaH
JIif, KOMIIETCHIII0 3aJIy9eHUX I1HCTUTYIIH, OCOOIUBI
YMOBH IPOBEACHHS OKPEMHUX CIIITUNX 33aXOIiB, METOAN
OTPUMAaHHS JIOKa3iB, TOPSIOK OOMiHY iH(opMaIli€ero
Ta JIOKa3aMH, OCOOJIMBOCTI 1X BHKOPHUCTaHHSA, iH(Op-
MAIli}0 MO0 CIIJIKYBaHHS B CIUIBHIN CIIIUiid TpyTi
(MOBa, ImepeKIIa; TOIIO).

J10 yMOB yTOI¥ TaKOX JOIITHHO BKIIOYUTH THTAHHS
BPETY/IIOBAHHS KOH(IIIKTY FOPUCAMKINH, PO3IOILTY
AKTHUBIB, 37J00yTHX 3JIOYMHHAM IUISXOM 1 BHSBICHUX
Yy XOJl CIJBHHUX PO3CIiyBaHb, (iHAHCOBO-TEXHIYHE
3a0e3IeueHHs NisTIbHOCTI CIUTBHUX CIITYUX TPYII, OIli-
HIOBaHHS POOOTH CIUTBHUX CIITYUX TPYII, KOMYHIKAI[I0
3 Mezia.

KoxxHa cTopoHa yromwm Tpo CTBOPEHHS CILTBHOL
CJIITY0T TPYITH MOXKE BCTAHOBIIOBATH B Hill KOHKPETHI
YMOBH, sIKi repeadadeHi 11 HaI[lOHATBHUM 3aKOHOJAB-
CTBOM, TaKl SIK y4acTb €KCIIepTiB (He MOCa0BUX OCi0),
HOCIHHSI 30poi, 3aCTOCYBaHHS CHJIM Yd TOBHOBa)XCHb
IIONI0 apeIlTy IpaliBHUKaMHU IIPAaBOOXOPOHHHUX Opra-
HIB, SIKi TPAaIOITh 32 MEXaMH CBO€] HaIllOHAJIHHOI
FOPUCIUKINT, 1 BHKOPHUCTAHHS CIICI[IaJIbHUX METOIB
pO3CITiTyBaHHSI.

JlepxaBa, y sIKid Tpalfoe CHIBHA Cliada rpyra,
MMOBUHHA 3TIMCHUTH HEOOXIIHI OpraHi3aliiiHi 3axoau
JUTS 11 MiSIIBHOCTI.

VY pa3i HeoOXiIHOCTI BHECEHHs 3MiH J0 ii 3MicTy
MOYaTKoBa yroja Mo)ke OyTH 3MIHEHa 3a B3aEMHOIO
3TOZI0K0 CTOPIH MPOTATOM TEPioNy JIsUTBHOCTI CIITBHOT
CJITY0T rpynH (HAITPHUKIIA, Y KOHTEKCTI PO3CIIIyBaHUX
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3JI0YMHIB, 3a]TyYCHHS HOBOT CTOPOHH, 3aMiHH KEpiBHUKA
YU YJICHIB CIUIBHOT CIIITY0T TPYIIH, IiJICH TOIIo).

VYroga mpo CIijbHY CIIAYy Tpyny Moxe OyTH Mpo-
JOBKEHA 33 B3a€MHOIO 3TOIOI0 CTOPIH HA BH3HAUCHHN
HUMH CTPOK.

[TuTaHHs 11010 T0CaI0BOT 0COOH, SKa YIIOBHOBAKCHA
TIMTACYBATH YTOAM PO CITUTBHI CIAY1 TPYIIH, 3a3BUYail
PETIIaMEHTY€EThCS HAITIOHATEHIM 3aKOHOIABCTBOM.

3rigHo i3 3akoHoM Ykpainu «IIpo parudikartito [py-
TOTO JIOIATKOBOTO TPOTOKOIY /0 €BPOIMEHCHKOT KOH-
BEHIIIT PO B3aEMHY JOMOMOTY y KpUMIHAJIBHUX CIIpa-
Bax» Bix 1 yepBHs 2011 poky, B YKpaiHi opraHoM, sIKUit
MpUMae PINICHHS PO CTBOPEHHS CIUIBHOT CIIiT9o1
rpynH, BiAMoBiaHO 0 ctarti 20 Jlpyroro momaTkoBOro
MIPOTOKONTY JI0 €BPONEHCHKOI KOHBEHIIIT TIPO B3aEMHY
JIOTIOMOTY 'y KPUMIHAJIBHUX CIIpaBax BiJ 8 JIMCTOmNaaa
2001 poky, € I'enepanbHa mpokyparypa Ykpainun®.

3a3HayeHa HOpMa, BIAMOBIJIHO, 3akpituieHa B Kpu-
MIHAJIBHOMY TIPOIECYaIbHOMY KOAEKCI YKpaiHu, sSIKUi
y crarti 571 BusHavae, mo Odic ['eHepanbHOrO Mpo-
Kypopa po3mIsiae i BUPIIIye TUTAHHS IIPO CTBOPCHHS
CHUTBHUX CIITYMX TPYN 33 3allUTOM CJIIJTY0TO OpTraHy
JIOCYZIOBOTO PO3CIiTyBaHHS YKpaiHH, MPOKypopa YKpa-
THH Ta KOMITETEHTHUX OPTaHiB iIHO3eMHUX JepKaB’.

OKpiM CTOpIH, B yToi PO CTBOPEHHS CIUILHOT CITiJI-
401 TPYIU MOXHA TIepeI0aYUTH YyIacTh MPEJICTABHUKIB
IHIIMX OpraHiB. 3a3BWUail MOBa ¥ijie PO TaKi IHCTUTY-
nii €C, ax €poroct, €Bporon Ta OLAF, ocHOBHUM
3aBJIAHHSM SIKUX € 3a0€3IeYCHHST KOOPIUHAIIIT CITUTEHIX
I, oOMiHy iH(opMaIriero Ta i aHami3y.

Jerami momo ywacti €BporocTy, €Bpomnoiy 49u
OLAF 3a3BHuail MICTATBCS B CIEIIAIbHOMY JIOJIATKY
JIO YTOJIH, 3pa30K SIKOTO MOKHA 3HANTH B TUTIOBIH yroan
PO CTBOPEHHSI CITUTBLHOI CJTITY0T TPYIIH.

Taki TUTIOBI 3pa3KH BiJMOBIHUX YTOI PO3pOOIIS-
IOTBCSL 3 METOI YyHi(iKamii Ta CHPOIIEHHS MpoIecy
CTBOPCHHS CHUIBHMX CJITYUX TPYN Ha IPaKTHIIL.
Tak, Hanpuknan, Pagoro €C pimenasM Big 17 cigHs
2017 poxy 3aTBepaKEeHO 3pa30K Yrox PO CTBOPEHHS
ciiibHOT cinimyoi rpynu (Model Agreement for Setting
Up a Joint Investigation Team)®.

BrnacHmii 3pa3ok yrogaw Mpo CTBOPEHHS CIUIBHOT
cmimgoi rpymu po3podieHo KomiteroM ekcriepTiB i3
3aCTOCYBaHHsI C€BpOINEHCHKUX KOHBEHIIIM TIPO CITiB-
POOITHHIITBO y KPUMIHAIBHUX clipaBax Pamu €Bporn
(PC-OC) y 2014 poui°.

6

IIpo parudikamio [Ipyroro IoAaTKOBOrO MPOTOKOIY 0 E€Bpo-
MeKchbKOoT KOHBEHIT MPO B3a€EMHY JOMOMOIY Yy KPUMIHAJIBHUX CIpa-
Bax : 3akoH Ykpainu Big 01.06.2011. URL: https://zakon.rada.gov.ua/
laws/show/3449-17 (nara 3Bepuens: 23.02.2020).

7 KpuminansHuit npouecyansHuii kozeke Yrpainun. URL: https://zakon.
rada.gov.ua/laws/show/4651-17#n4380 (mara 3Beprenss: 23.02.2020).

8 Council Resolution on a Model Agreement for Setting Up a Joint
Investigation Team (JIT), 2017/C 18/01, the Council of the European
Union. URL: http://www.eurojust.europa.eu/doclibrary/JITs/J1Ts%20
framework/Model%20Agreement%20for%20setting%20up.%20a%20
Joint%20Investigation%20Team/JIT-2017-MODEL-EN.pdf (nara 3Bep-
Hennst: 23.11.2019).

®  Guidelines and model agreement on JIT. URL: https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?docume
ntld=09000016806a3dfc (nara 3BepuenHs: 23.11.2019).
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Krasnoborova Myroslava

3HayHa poOoTa 3 aHamizy poOOTH CHUTBHUX CIif-
YUX TPy 3IIHCHIOETBCS Mepexker eKCIepTiB MI0I0
CIUTBHUX CIAYUX TPYI, JIO CKJIaIy SIKOi BXOJAATH HaIli-
OHAJIbHI SKCIIePTH 3 yKa3aHHWX MUTAaHb JICP)KaB-UJICHIB
€C. 3 Mmeroro crpustHHS poOOTI Mepexi Ta HallaHHS
METOJMYHOI JToroMoru Ha 06a3i €Bporocty nie Cekpe-
Tapiar Mepexi eKCIepTiB MIOA0 CIUIBHUX CITIHX
rpyi. [IpencraBauku Cekperapiary, 30Kkpema, 311iHCHIO-
FOTh TPaKTHUHE 3a0e3MeUeHHs MiITPUMKHA €BPOIOCTOM
JUSUTBHOCT1 CITUTBHUX CITYUX TPYII, MPOBOJISATH aHAI3
3aKOHO/IaBCTBA W HAJAIOTh BIIMOBIIHI pEeKOMEHIAIT
OO0 MOJAIBINOT0 KPUMIHAIBHOTO TIePECITiTyBaHHS
npudeTHux oci6. Tak, CekperapiaToM po3poOIcHO
MPAKTHYHUA TIOCIOHMK Ta OHOBIIOIOTHCS BiJIIOBITHI
PEKOMEHJIAIIIT III0/I0 CTBOPESHHS W JISUTBHOCTI CIUIBHUX
CITYUX TPyI. BinmoBimHO, 3a HASBHOCTI MPaBOBUX
mifgcraB CekperapiaT Mepeki eKCIepTiB IIOI0 CIiIb-
HUX CIIIAYUX TPYI MOYKE HAJATH JOTIOMOTY KOMIICTEHT-
HUM opraHam JiepxaB-wieHiB €C y MiroToBI NPOSKTY
YTOJU MIPO CTBOPEHHS CIHUIBHOT CIIIY0T TPYIH, HaJIaTH
pEKOMEHJIAIl 100 MPaBOBOI OCHOBH JUIS 11 JIisiiib-
HOCTI, a TakOX JOJATKOBHX €JIEMEHTIB, SKI JOIILHO
BKJIFOUUTH JIO HEl, 3aJIeKHO BiJl KOHKPETHOTO BHIY Yd
KaTeropii 3JI0YUHIB, IO OYyTh PO3CIIiTyBaTHCS CITLIb-
HOIO CITITUOFO TPYTIOKO.

BucnoBknu

VYpaxoByroun BHKJIaACHE, MOKHA MiJICYMYBaTH, IO
yroja Mpo CTBOPECHHS CIUIBHOI CIITY0i TPyImH — IIe
(opmaitizoBaHa yroja, sika ykjiaJieHa B IHCBMOBOMY
BHIVISII MK JIBOMa a00 OuIbIe KpaiHaMu Ta/abo Mix-
HapOJHUMH IHCTHUTYIIISIMH, ITiJIMTUCAHA YIIOBHOBaXe-
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HUMH KOMIICTEHTHHMH OpTaHaMH, perIaMEeHTYeE TpeN-
MET JISUTBHOCTI CIUTBHOT CJIITYOT TPpyIH, 11 METY, METY,
CKJIaJI, IpaBa i 00OB’S3KK CTOPIH, a TAKOXK 1HIII YMOBH
JUSUTBHOCTI CITITIBHOT CITIYO0T TPYIIH.

3akoHO/MaBYa 0a3a 100 CTBOPEHHS Ta JMisIIBHOCTI
CHUIBHUX CIIAYUX TPyN Tependadae MUPOKUH CIIEKTP
IUCKPEIIHHIX MMOBHOBAXCHB, TOMY YTOAa TIPO CTBO-
PEHHSI CIUTBHOI CITiAU0i TPy Mae BU3HAYAJIbHE 3HA-
YeHHsI JUTSI BCIX CTOPIH ITiJ] Yac MPOBEICHHS CITUTLHUX
PO3CITiyBaHb.

OTxe, T Yac MIATOTOBKH IMPOEKTY YTOIAHM IPO
CTBOPEHHS CITUILHOI CIIITY01 TPy BapTO 3a0€3MeUnTH
JIOCTATHBO Yacy I 11 ONpalfOBaHHs i ypaxXyBaHHS BXKe
Ha TIOYaTKOBOMY €Talli BCIX MOKITUBUX aCIHEKTIB JisUTb-
HOCTI CIUJTBHOI ciiuoi rpynu. JJominsHO mependoadnti
MOKJIFBI TICPEIIKON Ta BUKIUKH, 30KpeMa, Y KOHTEK-
CTI HAIIOHAJIILHOTO 3aKOHONABCTBA JICP’KaB-YYaCHUIIb,
a TaKOX MOYKJIMBI IIIJISIXW TX BUPIMICHHS, 00 YHUKHYTH
TPYIOMICTKHX JTUCKYCI Ta apryMeHTIB, IO MOXYTh
3’SIBUTHUCS TI3HIIIE 1T 9ac PO3CITiIyBaHHS.

3 iHmoro OOKy, BapTO IaMm’sTaTH MPO OOMEXKeHi
CTPOKH CIIIJICTBa Ta 30MpaHHs JoKa3iB. OTxke, KOIU
€ HEOOXITHICTh y SKHAWIIBUAIMIOMY MOYATKY CITITBHUX
PO3CIiyBaHb, yOA4a€eThCsl 32 MOKITUBE YKIIACTH BiJIITO-
BiJTHY YroJy 3a KOPOTKHH IMPOMIXKOK Yacy 3 ypaxyBaH-
HSIM MOXKITMBOCTEH YHECEHHsI 3MiH y Oy/Ib-SIKHi Jac.

3 METOI0 ONEPAaTUBHOCTI i BUKOPUCTAHHS KpPaIInx
MPAKTHK TaKOX JOIUIFHO BHKOPHCTOBYBAaTH MOYKIIUBO-
cti €Bpornony Ta €BpOIOCTY IiJ] Yac po3poOICHHS MPO-
€KTIB yToJl PO CTBOPEHHS CHUIBHUX CIIJIYUX TPYIl i3
KkpaiHamu-wieHaMu €C y paMKax MiXHApOIHOTO CITiB-
POOITHHIITBA ITiJ] YaC KPUMIHAIIBHOTO IMPOBAKEHHS 1151
PO3CIiAyBaHHs TPaHCHAIIOHATBHHX 3JIOUHHIB.
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Land use mediation vs. litigation process involving land issues: what should prevail in modern world?
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The effectiveness of the legal regulation of any type of public relations largely depends on the effectiveness
of the functioning of procedures for resolving legal disputes and conflicts. In any legal system, domestic legislator
tries to create such a procedure of legal proceedings that would optimally cope with offenses and conflicts of law
in a given society and in a given period of time. Hence, current research paper is devoted to the specifics of a land
use mediation, namely, to the question differentiation between this type of mediation and classic judicial proceeding
aimed at the resolution of a land use conflict.

Accordingly, the author made a profound analysis of relevant scientific literature and trued to systematize features
that are peculiar for both type of land use conflict resolution. To make this, it was firstly suggested distinctive
features of the land use mediation.

The central part of academic investigation was focused directly on special “demarcation line” between these two
ways of conflict resolution. For the author, the most obvious criteria are: 1) actors involved in the process of conflict
resolution; 2) responsibility for the decision taken by the judging side; 3) functional purpose; 4) principles employed
in the process of conflict resolution; 5) the nature of the process aimed at the resolution of the land use conflict;
6) level of compliance with the procedural rules provided by the resolution of land-use conflict; 7) enforcement
of the decision; 8) reconsideration of the decision taken.

Thus, the author concluded that the legal introduction of mediation in the national legal space is a constructive
step and is fully justified, first of all, from the perspective of taking into account the interests of the parties to the land

use dispute. But for this, it is of utmost importance to overcome some obstacles existing in Ukrainian state.

Introduction

In 2002, European Commission emphasizes for
the member states on the need for establishment
of alternative non-judicial procedures’. Mediation
is a modern method of reconciliation, based on
the fact that an independent and neutral third party —
a mediator — helps the conflicting parties to find mutual
interests and come to a solution that is desirable or
at least acceptable to each of the parties. The purpose
of the mediation procedure is to search for a compromise
solution that is desirable and acceptable for each party
of the land use conflict.

Currenttrendsinresolving legal cases and the growing
importance of private-law mechanisms for the settlement
of civil (in the broad sense) disputes make it necessary
to develop doctrinally a unified system for the resolution
and settlement of land use disputes.

The significance of alternative dispute resolution
methods in resolving land wuse conflicts through
mediation procedures in protecting the rights, freedoms
and legitimate interests of citizens and organizations is
obvious enough. These forms allow one to provide high-
quality, timely, at the lowest cost and confidentiality,
the resolution of land use conflict. This is relevant
especially because land use mediation provides
apossibility to reduce the overburdening of the courts, to
avoid material costs associated with the implementation

' Green paper on alternative dispute resolution in civil
and commercial law / European Commission, Justice and Home Affairs
Directorate General. URL: https://eur-lex.europa.cu/legal-content/CS/
TXT/?uri=CELEX:52002DC0196 (nara 3BepHenHs: 25.11.2019)
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of judicial proceedings, and, at the same time, to avoid
a certain kind of bias in the issuance of court decisions
in favor of the state.

Based on the above, the overall purpose of the present
article is to provide a clear demarcation between
specifics of the land use mediation and litigation
process involving land conflict resolution. It is believed,
suggested differences will provide a logical basis for
the further investigations in this domain.

Core material presentation

The advantages and improved effectiveness
of mediation in foreign countries determine questions
about identification of directions for improvement
of domestic legislation on mediation®. In addition, it is
generally recognized that mediation greatly facilitates
the overloaded functioning of the court system,
therefore, the current judicial reform in Ukraine is
directly centered around such-like issues. In turn, this
requires a serious scientific examination of the question
concerning the substantial demarcation between land
use mediation and litigation process involving certain
category of dispute.

In the most general terms, land use mediation can
be defined as an activity based on the norms of land
procedural law, which is performed by authorized entities
(third parties), aimed at overcoming disagreements
arising from land legal relations outside the judicial

2 Folger J.P, Jones T.S. New directions in mediation: communication
research and perspectives. Sage publications, 1994. 263 p. P. 16.
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proceedings®. Accordingly, out-of-court resolution
of a land dispute is a procedural form of activity carried
out by third party (intermediary) via the appropriate
alternative procedures.

Land use mediation has its own distinctive features.
Namely, among them are:

— within pre-trial and/or out-of-court settlement
of land conflicts and land disputes, mediation
acts as the conventional form of intermediation
and as a conciliatory mechanism; this particularly
means that land use mediation can be materialized as
an objectification, expression of the restorative justice
concept, designed to ensure the restoration of violated
rights;

— land use mediation, acting as a mechanism to
reduce the burden on judges and, as a result, save state
budgetary resources and improve the overall quality
of the administration of justice, is basically established
on the paradigm of public-private partnership, since
the state essentially delegates some of its exclusive
power powers in the field of justice administration to
non-state actors, namely to the mediator as the neutral
third party*;

— land use mediation is a consequence
and expression of a number of constitutional human
rights, including the right to protect one’s rights
and freedoms by all means not prohibited by law,
the right to receive qualified legal aid, the right to
protect the individual dignity, as well as a number
of constitutional imperatives, especially the primacy
of the person’s interests;

— land use mediation has its own deontological-
legal imperatives (principles): 1) legal, including
procedural, principles (for example, the principle
of freedom and informed voluntariness of parties
and mediators; the principle of non-adversarial way
of  conflict resolution); 2) communicative-
psychological principles of legal importance (for
instance, the principle of good faith of the parties to
the conflict and the mediator; the principle of impartiality
and neutrality of the mediator)’.

Based on this specific characteristics, it is of utmost
importance to establish a “demarcation line” between
land use mediation and judicial settlement of land
use disputes. In this vein, there can be marked out
following “demarcation points™:

1. Actors involved in the process of conflict
resolution. Functional responsibilities of mediator in
majority of cases encompass a variety of different tasks,
including: manages the process of particular land use
conflict; analyzes the land use conflict, while dividing
it into separate problems and revealing the real interests

3 Healey P. Land Use Planning and the Mediation of Urban Change:
The British Planning System in Practice. Cambridge University Press,
1988. 295 p. P. 39.

4 Lampe D., Kaplan M. Resolving land use conflicts through mediation.
Lincoln Institute of Land Policy working papers, 1999. 83 p. P. 7-8.

> Deakin M. Methodologies, Models and Instruments for Rural
and Urban Land Management. Routledge, 2017. 178 p. P. 80-83.
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of the disputing parties; sets the tone for negotiations
and helps parties reach procedural and substantive
agreements; separates the content points of the conflict
from the emotions of the parties, giving them constructive
feedback; maintains correct relations between
the parties; maintains the parties within the framework
ofthe process; checks the parties’ suggestions for realism
and feasibility; expands the resources of the parties;
helps parties to find solutions which would meet both
their own interests and the interests of the other side;
assists parties in bringing the agreements to logical
completeness, taking care that each side will have full
understanding and responsibility towards the final
agreement; provides psychological satisfaction from
mediation for each party, etc.®.

2. Responsibility for the decision taken by the judging
side. Mediator that specialized in land use conflict
resolution does not take responsibility for the decisions
that will be reached by the parties therein, but only
organizes the process, thus, the main difference between
land use mediation and the court is where the decision
is made by the judge officially (in the sense that it is
legally expressed).

The land use mediation procedure does not involve
a decision-making from the third party (mediator).
The task of the mediator is to facilitate the parties to
come to a mutually satisfactory agreement. Regarding
the qualifications of the mediator, there are hard-hitting
debates in the literature about whether the mediator
should be a lawyer. Nevertheless, from the legislative
perspective, mediator must be a person qualified in
mediation, a requirement to obtain specific higher
education is usually not indicated’.

3. Functional purpose. It is well-known that court
makes a decision on the basis of existing law (both
material and procedural), which does not always guarantee
satisfaction with the decision of both parties to the land
use conflict. Consequently, in case of dissatisfaction
with the decision of the court, the parties will not strive
to implement it. It is also necessary to take into account
the existing of potential conflicting legislative acts
and the possibility of unfair use of the law.

In contrast to the litigation, land use mediation relies
mainly on the introduction of negotiation methods
into the parties' cooperation and their orientation on
the reaching a “win-win” result. In this context, land use
mediation is especially effective when there is an urgent
need to restore relations between people whose interaction
should be preserved in the future (for example, people
who are living in neighboring land plots).

4. Principles employed in the process of conflict
resolution. It should be acknowledged that in most cases,

¢ See, for example, following investigations: Moore Ch. W. The
mediation Process: Practical Strategies for Resolving Conflict. John
Wiley & Sons, 2014. 704 p. P. 19-60; Spencer D., Brogan M. Mediation
Law and Practice. Cambridge University Press, 2006. 520 p. P. 155-173.
7 Hope M.K. The Guided Method of Mediation: A Return to the Original
Ideals of ADR. Second edition. Lulu.com, 2014. 220 p. P. 180.
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principles that are used in both processes of conflict
resolution (land use mediation and litigation process
involving land disputes) are identical in the sense they
are of the same legal value and axiological content.

What is essential this far is to know what the category
of legal principles may mean in the context of land use
mediation and certain type of litigation.

First of all, principles of land use mediation can
be determined as the logical combination of initial,
fundamental tenets, ideas, moral and ethical standards
and procedural foundations of constructive interaction
between the parties to the mediation process, general
requirements for conducting a conciliation mechanism,
the observance and application of which guarantees to
its participants the effective resolution of the conflict
and the possibility of developing the further legal
relations®.

Accordingly, principles of court proceedings are
commonly understood as the universal, fundamental
ideas of legal consciousness, stipulated by the existing
state system and established legal order, enshrined in
the sources of procedural law, aimed at the achievement
of the objectives and goals set out in the legal regulation
of relations arising from the process of land dispute
resolution.

At the same time, a certain degree of difference
between aforesaid principle exists. A detailed
examination of such differences do not belong to
the subject-matter of current investigation. Therefore, it
is appropriate to highlight a few illustrative examples.

First of all, within the framework of court
proceedings it is essential and legally important to
use systematically the principle of publicity. It is
a democratic constitutional guarantee of a fair hearing,
normatively enshrined in procedural legislation,
which determines the fulfillment of the tasks of court
proceedings, ensures the accessibility of justice as well
as an adequate perception by society of judicial acts and,
in general, the activity of judicial branch of power.

The core idea of publicity is that the public-law
relations is primarily based on the interests of society
as well as the whole state. Acting in these interests,
for example, in the field of criminal proceedings
(concerning land use disputes), the relevant authorities
carry out obligations stipulated by the criminal procedure
legislation. The implementation of these duties implies
ultimately the establishment of not only the objective
truth and correct resolution of the case, but also
the achievement of a number of other tasks by certain
authorities acting on behalf of the state. Thus, the main
content of the principle of publicity is predetermined by
interests of the state as the only official regulator of legal
relations.

In contrast to aforesaid, land use mediation is based
on the principle of confidentiality. Confidentiality is

8 Hopt K.J., Steffek F. Mediation: Principles and Regulation in
Comparative Perspective. OUP Oxford, 2013. 1347 p. P. 56-99.
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expressed in a mutual agreement between the parties
and the mediator not to disclose what happened during
the mediation process. The mediator without consent
of the parties is not entitled to disclose information
related to the mediation procedure which became
known during the process. The exception may be cases
directly prescribed by the law, as well as cases where
the parties themselves have agreed otherwise. Generally,
the principle of confidentiality means that there is a rule
according to which the fact of the mediation process itself,
as well as the information and documents (including oral
information) used in the mediation process, are not subject
to disclosure, unless otherwise specified by agreement
of the parties. In this case, the principle of confidentiality
in the land use mediation reflects the exact opposite
principle employed in court proceedings — the principle
of publicity®.

5. The nature of the process aimed at the resolution
of the land use conflict. Among fundamental characteristics
of litigation in land issues is its adversarial nature. The
adversarial system allocates the responsibility on parties
to prove the circumstances and legal facts to which they
refer. As aresult of the adversarial system, each participant
in the process has the absolute right to representation
of his/her interests in court. In contrast, mediation is not
an adversarial process — is negotiation process supported
by the neutral party. The mediator seeks to draw parties'
attention to their “rights” to their “interests”.

6. Level of compliance with the procedural rules
provided by the resolution of land-use conflict. The court
provides parties with a space to represent their evidence in
such a way as to decide whether it is admissible and then
apply the certain law to the given facts. Representatives
of'the parties must strictly follow the procedures provided
for by the relevant procedural legislation. Therefore,
procedural codes include, inter alia, a kaleidoscopic set
ofrules vital for conducting various types of pre- and post-
trial actions, conduct that shall be taken during certain
types pf procedural actions, authentication of evidence,
challenging evidence, and execution court documents in
an appropriate manner.

With regard to land use mediation, following should
be mentioned. The procedure for conducting mediation is
established within an agreement on land use mediation.
The court procedures provided for by the procedural codes
are not applicable to the mediation. In addition, motions
are not filed at all. Some (but not full) investigation
of legal facts and circumstances may take place so that
the parties can negotiate and decide whether they want
to prolong certain process. Parties with the full amount
of information are able to resolve land use conflict more
effectively. In case a party needs additional information,
it is possible to get it from the other party directly
during the whole mediation process. Thus, the duration

®  Mayer B.S. The Dynamics of Conflict: A Guide to Engagement
and Intervention. John Wiley & Sons, 21012. 384 p. P. 285; Waldman
E. Mediation Ethics: Cases and Commentaries. John Wiley & Sons, 2011.
464 p. P. 271.
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of mediation primarily depends on the complexity
of the land use conflict and the number of contentious
issues'.

7. Enforcement of the decision. A judgment in
accordance to procedural law can be enforced by
coercive means, namely by the bailiff service. In its turn,
mediation agreement cannot be enforced if it has not been
transformed into a settlement agreement during the certain
trial. As a general rule, such an agreement has the status
of a legal transaction and its implementation depends
on the will of the parties. If a one of the parties evades
the execution of the mediation agreement, the other party
may use the remedies provided for civil transactions'!.

8. Reconsideration of the decision taken. Judicial
system provides a possibility for defeated party to appeal
certain decision in the case. Thera is a set of legal grounds,
within which party can appeal (starting with the party's
inner conviction concerning the wrongness of the case
that was resolved)

In mediation, there is no third-party decision making,
and hence there is no appeal against the decision. As
a result of mediation, a mutually recognized agreement
appears to be satisfactory for both parties. Unsuccessful
mediation simply returns the parties to the stage when
the land use conflict is not resolved'?.

Conclusions
Nowadays, self-regulation mechanisms, that is,

the possibility of legal entities to independently establish
rules of conduct and control their compliance, acquire

10 Abramson H.I. Mediation Representation: Advocating in a Problem-
solving Process. Ntl Inst for Trial Advocacy, 2004. 438 p. P. 181-182.

" Brooker P. Mediation Law: Journey through Institutionalism to
Juridification. Routledge, 2013. 320 p. P. 77.

2. Hopt K.J., Steffek F. Mediation: Principles and Regulation in
Comparative Perspective. OUP Oxford, 2013. 1347 p. P. 145.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS

Land use mediation vs. litigation process involving land issues...

special significance in the regulation of contemporary
public relations.

Nevertheless, despite all advantages of using
investigated type of mediation, it still has some non-
legal limitations in Ukraine. These limitations include
some problems and obstacles within which domestic
legal practices faces. Among them are:

— historical obstacles — Ukraine’s lack of tradition
to resort to the land use mediation services, where
the parties will not be told what shall be done, but require
the parties to agree on their own. The main problem
is that there is a greater belief in official authority or
power, rather than in one’s own capabilities;

— informational obstacles — lack of information
regarding new social technologies and new techniques
in certain sociological practices;

— personnel — the lack of qualified specialists —
intermediaries who know how not to evaluate or dictate
in conflict resolution, but to coordinate and to facilitate
the conflicting parties in search of common denominator;

— economic — resistance to disclosing business
information to unknown person; unwillingness or
lack of ability to pay mediator’s services; lack of
clear criteria to evaluate material losses in land use
conflicts, etc.

Against this backdrop, it is important to develop in
aland law doctrine an effective mechanism for resolution
of a land use conflict through the use of extrajudicial
resources based on the priority use of mediation
forms of dispute resolution. An important role for
the conceptual justification of such a mechanism is
played by conclusions on the purpose of the application
of land use mediation, on the classification of land
use conflicts. That is why qualitative change in legal
regulation in this area, which is implemented to ensure
the optimal balance of public and private interests, is
vital in Ukraine.
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Territorial scope of the European Union legislation on the protection of personal data:
from Lindqvist to Google LLC through Google Spain cases

Luzan Tetiana
Candidate of Juridical Sciences

This article contains an analysis of case law of the Court of Justice of the European Union regarding the territorial
scope of the European Union legislation on the protection of personal data, namely of the Court’s conclusions
in Lindqvist, Google Spain and Google LLC cases. These cases are chosen in order to demonstrate changes
of the Court’s approach to the named issue in terms of technological advancement and international resistance
against the global application of the European Union legislation on the protection of personal data.

Examining Lindqvist, attention is be focused on the transfer of personal data to third countries under the Data
Protection Directive. The Court’s approach to the named issue taken in 2003 in Lindqvist is compared with its
subsequent judgements, inter alia with judgement in Google Spain, rendered in 2014. The relevance of this approach,
giving consideration to the technology development, is analysed. Besides, the conclusions are made regarding
the possibility of application of the Court’s conclusions concerning the transfer of personal data to third countries in
Lindqvist to the interpretation of the General Data Protection Regulation.

Also, in the article the Court’s conclusions in Google Spain regarding the right to be forgotten and its territorial
scope under the Data Protection Directive are analysed in order to compare them with the Court’s position in
Google LLC, subsequently. The Court’s approach concerning the balance between the right to be forgotten with
other conflicting rights is touched upon in order to demonstrate possible divergence in perception of this right
at international level. The shift of the Court’s approach to the extraterritorial application of the European Union
legislation on the protection of personal data in terms of the right to be forgotten is be analysed in more detail. As
a result, the conclusion on the possibility of reconciliation of Google Spain and Google LLC is made in this article.

Introduction

In 2003, the Court of Justice of the European Union
(hereinafter — the Court; the CJEU) rendered judgement in
Lindqvist', where a number of questions were examined,
but one of them, namely transfer of personal data to
third countries in terms of territorial scope of Data
Protection Directive?, deserves a thoughtful discussion
considering changes that modern society and law have
faced afterwards. Moreover, it may be said that the Court’s
judgements concerning responsibility of the search engine
operator in Google Spain,® rendered in 2014, and Google
LLC*, rendered in 2019, provoked outburst of varying
interpretations in law and business regarding the territorial
scope of the European Union (hereinafter — the EU)
legislation on the protection of personal data.

That is why, the aim of this article is to answer whether
the findings in Lindgvist regarding the transfer of personal
data to third countries are still applicable in the context
of the DPD and should they be taken into consideration in
interpretation of the General Data Protection Regulation®.

! C-101/01  Lindgvist, ECLI:EU:C:2003:596;
1-12971 (hereinafter — Lindqvist).

2 Directive 95/46/EC of the European Parliament and of the Council
of 24 October 1995 on the protection of individuals with regard to
the processing of personal data and on the free movement of such data
[1995] OJ L281/31 (hereinafter — the DPD).

3 C-131/12 Google Spain SL v Agencia Espafiola de Proteccion de
Datos (AEPD), ECLI:EU:C:2014:317 (hereinafter — Google Spain).

4 C-507/17 Google LLC v. Commission nationale de I'informatique et
des libertés (CNIL), ECLI:EU:C:2019:772 (hereinafter — Google LLC).

> Regulation (EU) 2016/679 of the FEuropean Parliament
and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation) [2016] OJ L119/1 (hereinafter — the GDPR).

[2003] ECR
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Additionally, the aim of this article is to examine whether
the judgements in Google Spain and Google LLC may be
reconciled.

Statement of basic materials

In order to provide background, I will briefly describe
the Court’s conclusions in question. In Lindqvist,
the court was asked does the uploading of personal data
onto an internet page stored in a server in a Member
State and making it accessible to people in a third
country constitute a transfer of personal data to a third
country covered by the DPD%?

Answering to this question, the Court took into
account the following. First of all, the DPD does not
contain the definition of the transfer to a third country’.
Secondly, the technical means plays an important
role as a user back then had to intentionally carry out
the specific actions in order to access the webpage in
question®. Thirdly, the hosting provider, as a manager
of'the computer infrastructure involved in the subsequent
transmission of the data, may be established in another
country than the infrastructure is situated without its
client knowing it. Additionally, the DPD does not
provide an answer to the question whether operations
of the hosting provider are attached the place of its
establishment or of computer infrastructure location’.

Considering the aforementioned, wishing to avoid
the general application ofthe DPD, i.e. its broad territorial

Lindqvist (no. 1), para 18.

Ibid, paras 56 and 67.

Lindqvist (no. 1), paras 57 and 60.
Ibid, paras 59 and 67.
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scope, and preclusion of data flow on the internet, not
assessing activities carried out by the hosting provider,
the Court answered negatively to the referred question!’.

The evolution of the protection of personal data is
inextricably linked with technological development
and availability and accessibility of computers'’.
Arguably, answering to the referred question, the Court
relied upon the state of the art and technical means
available on the verge of the 1990s and the 2000s. That
is why, to attain the objective of this article I will next
analyse issues related to the advancement of the similar
technologies and how the Court tackled them.

It is necessary to continue with the brief description
of the factual background in Google Spain. The
case concerns the status, material and territorial
scope, and extent of obligations and responsibility
of the operator of the search engine regarding processing
of personal data contained on websites in case a data
subject requires the operator to remove personal data
relating to her from the search results'?.

In its judgement, the Court acknowledged that,
being in constant and automatic search of any type
of information including personal data, an operator
of the search engine is processing the personal data
within the meaning of Article 2(b) of the DPD by, inter
alia, making it available to users'®. Also, determining its
purposes and means, the operator becomes the controller
of these data under Article 2(d) of this Directive, along
with the website operator in question'*. Moreover,
the Court found it essential to impose on the operator
of search engine obligations and responsibilities
under the DPD because of its significant impact on
the protection of privacy and personal data's.

Further, the Court, emphasising that protection
of the fundamental right and freedoms as an objective
of the DPD should not be interpreted restrictively,
established the broad territorial scope of the Directive
covering the search engine activities outside the EU
involved in the processing of personal data's.

Consequently, one may find that Google Spain
contradicts Lindgvist as the Court applied the broad
territorial scope to the activities similar to in the former
case, and it defined the legal status of all actors involved
in conjunction unlike in Lindgvist. However, the Court
does not share this opinion by referring to Lindgvist in
Google Spain'.

In the course of technological advancement,
the social networks appeared, where sharing
of certain information by a user, akin to the uploading

10 Ibid, paras 62, 69 and 71.

" C-28/08 P Commission of the European Communities v The Bavarian
Lager Co. Ltd., Advocate General’s Opinion, ECLI:EU:C:2009:624,
para 100.

12 Google Spain (no. 3), paras 14-20.

3 Ibid, paras 28 and 41.

4 Google Spain (no. 3), para 33.

5 Ibid, para 38.

1o Ibid, paras 53, 54 and 58.

7" 1Ibid, para 26.
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of information onto a webpage in like Lindgvist, became
available. For example, Facebook was founded in
20043 after the judgement in Lindgvist was rendered.
Thus, the Court’s judgements in Wirtschaftsakademie
and Fashion ID* concerning social networks interpreting
the DPD, are of particular interest.

In Wirtschaftsakademie the Court was asked to
assess a situation when an economic operator instead
of establishing the website for targeted advertising based
on the users’ web-browsing behaviour, creates a fan
page on Facebook for the same objective. Consequently,
the Court was supposed to establish the territorial scope
of the DPD and applicable law if countries outside
the EU are involved?'. The question of applicable law in
case of activity carried out in different Member States is
also relevant, but it will not be discussed in this article
due to the space limitation.

The Advocate General in this case, following
the approach of Google Spain regarding the controller,
accentuated that Facebook, its EU subsidiaries and fan
page administrator, regardless the degree of their control
over personal data, are jointly responsible for its transfer
to Facebook, located outside the EU, which defines
purposes and means of processing?. The Advocate
General also emphasized that the fan page administrator
is the one who decided to make use of the Facebook
tools for targeted advertising, and she, transmitting
personal data to Facebook, has a status of controller
along with Facebook within the meaning of Article 2(d)
of the DPD?*.

The Court embedded the aforementioned vision in
its judgement in Wirtschafisakademie, stating that
“the administrator of a fan page hosted on Facebook
contributes to the processing of the personal data
of visitors to its page”?.

In Fashion ID, the Facebook “Like” button was
embedded in the website, which resulted in transmitting
visitors’ personal data to Facebook subsidiary in the EU
without them knowing it*.

To tackle this issue, the Court, interpreting the DPD,
followed the broad approach to the concept of controller
in Google Spain and Wirtschaftsakademie®. The Court,
though, mentioned that Fashion ID and Facebook
Ireland are not controllers by default as it is for

18 “Facebook’ (Wikipedia) <https://en.wikipedia.org/wiki/Facebook>
accessed 25 November 2019.

19 C-210/16 Unabhdngiges Landeszentrum fiir Datenschutz Schleswig-
Holstein v Wirtschaftsakademie Schleswig-Holstein GmbH, Judgment,
ECLI:EU:C:2018:388 (hereinafter — Wirtschaftsakademie).

20 C-40/17 Fashion ID GmbH & Co KG v. Verbraucherzentrale NRW
eV, ECLI:EU:C:2019:629 (hereinafter — Fashion ID).

2l C-210/16 Unabhingiges Landeszentrum fiir Datenschutz Schleswig-
Holstein v Wirtschaftsakademie Schleswig-Holstein GmbH, Advocate
General’s Opinion, ECLI:EU:C:796, paras 7, 11 and 12.

22 Wirtschaftsakademie, Advocate General’s Opinion (no. 21), paras
42, 50-52, 58, 59 and 62.

2 Ibid, paras 53, 54, 56, 71 and 72.

24 Wirtschaftsakademie (no. 19), paras 27-30, 32, 36, 38 and 39.

2 Ibid, para 36.

26 Fashion ID (no. 20), para 77.

27 1Ibid, paras 65-67.
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the national court to ascertain whether the website
operator, embedding social plugin on it, and social
network determines jointly purposes and means
of processing personal data such as its collection
and transmission®. In this judgement the Court also
referred to Lindqvist®.

Analysing the named examples of case law,
where technological development were examined,
I am inclined to believe that despite the contradictions
regarding legal status of parties and assessment of their
actions in terms of transfer of personal data, the Court
has answered to the first part of the article’s question —
findings of Lindqvist regarding transfer of personal data
to a third country are still relevant to the Court as it has
referred to it the subsequent judgements.

Answering to the second part of the article’s
question should Lindgvist be the persuasive authority
in interpretation of the GDPR, firstly, it is necessary
to note that the GDPR does not contain the definition
of transfer of personal data to third countries either,
but it covers “any transfer’® of such data. Moreover,
attention of the legislator to the regulation of this
issue and the number of articles in the respective
chapter have increased significantly because of, inter
alia, impact of modern technologies on the everyday
life.

I would also like to mention that the GDPR has
arguably changed the approach to the obligations
of'the cloud service providers as processors of personal
data because previously they were not directly subject
to the legal compliance under the DPD. Another issue
related to that is the transfer of personal data to a third
country under the GDPR, the cloud service providers
to accommodate the service render the respective
infrastructure, which may be located or, further, sold
around the world3'. As a result, efficient control over
transferring personal data to third countries may be
unfeasible or, at least, cumbersome.

Further, I assume that, arguably, the Court’s
inclination in Lindgvist was to balance the protection
of personal data against the free flow of information in
the EU and across the globe. This inclination has not
lost its importance in relation to the GDPR.

In this case, the position on the Advocate General
in Google LLC is also of persuasive value. The
Advocate General called for avoiding the shortcuts
of the protection of privacy and personal data, as
fundamental rights, by worldwide application of data
protection legislation. Not rejecting absolutely such
an option, the Advocate General demonstrated
the possible negative consequences of barring
the third countries from information, which, in
return, may mirror the EU approach. Consequently,

2 1Ibid, paras 76-79.

2 Ibid, paras 50, 56 and 59.

30 Article 44 of the GDPR (no. 3).

31 Mark Webber, “The GDPR's impact on the cloud service provider as
a processor” (2016) 16 (4) Privacy & Data Protection 11, 11, 13 and 14.
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the EU would be deprived of the access to information,
and the freedom of expression would be at stake both
in the EU and across the world*.

To conclude preliminary, in my opinion, findings
in Lindgvist regarding the transfer of personal data
to a third country should not be persuasive authority
in interpretation of the GDPR because of its different
approach to this issue and technological advancement
in subsequent years. However, the rationale behind it,
such as promotion of access to information, should be
taken into account while defining such transfer under
the GDPR. Therefore, I would suggest establishing
by the Court a test concerning transfer of personal
data to third countries in terms of the territorial scope
of the data protection legislation, which must be
considered by national courts on a case-by-case basis.

Next, pursuing the aim of this article, the conclusions
of the Court in Google Spain and Google LLC will be
examined in order to answer to the question whether it
is possible to reconcile them in terms of territorial scope
of'the EU legislation on the protection of personal data.

Since the factual background and some conclusions
of the Court in Google Spain have been discussed
above, it is only necessary to reiterate that the CJEU
emphasized that the DPD, including Article 4, in order
to protect individuals’ personal data has broad territorial
scope. It covers inextricably linked commercial
and advertising activity of the search engine operator
(Google Search) and its establishment in a Member
State (Google Spain), if the establishment promotes
and sells the advertising space to the inhabitants of that
Member State, and the operator economically benefit
from it*.

Also, the Court derived from Articles
12 and 14 of the DPD the right to be forgotten as
even initially lawful publication of personal data
may be later incompatible with the DPD*. The CJEU
also stated that data subject’s rights to privacy and to
protection of personal data override, as a general rule,
the economic interest of the search engine operator
and the interest of the general public in having access
to the information in question. Nevertheless, being not
absolute, these fundamental rights may be overcome
by the right to access to information in certain cases,
for example, because of the important role of the data
subject in public life®,

If to briefly sum up those findings it is possible to
notice that although the Court established the broad
territorial scope of the DPD, it remained silent where
it reaches and how it should be applied in practice in
terms of the right to be forgotten and the corresponding
obligation of the search engine operator. This situation

32 C-507/17 Google LLC v. Commission nationale de I'informatique et
des libertés (CNIL), Advocate General’s Opinion, ECLI:EU:C:2019:15,
paras 36, 48, 49, 59, 61 and 62.

3 Google Spain (no. 3), paras 54-56, 60.

3 Ibid, paras 93-94.

3 Google Spain (no. 3), paras 96-99.
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resulted in the various interpretations, which will be
analysed below.

On the one hand, the right to be forgotten is a means
to maintain personal data under control on a global
basis in order to avoid its use against a data subject®®.
That is why, the Working Party, welcoming this
judgment, stated that the Court established the global
right to be forgotten, obliging operator to remove
information from all relevant domains, as only in this
case the effective protection of an EU data subject’s
fundamental rights is guaranteed”’.

On the other hand, academicians detected
and examined problematic aspects of this judgment,
namely clash between the right to be forgotten
and freedom of expression, and territorial scope of this
right.

The aforementioned clash is indirectly linked
to the interpretation of territorial scope of the EU
legislation on the protection of personal data. Thus,
balance between the right to be forgotten and freedom
of speech and access to information may differ
significantly not only around the world but also
among Member States. The EU right to be forgotten
pictured in Google Spain may be in serious conflict
with the American personal data protection regime
and constitutionally recognised freedom of speech?®.

As to the territorial scope of this right per se in
Google Spain, Gomann opined that the Court, exceeding
its powers under the TEU%, chose the expansive
overarching interpretation of territorial scope
of the DPD because of the teleological motives aiming
at achieving maximum protection of data subject’s
fundamental rights, which is, however, against
wording, system and historical genesis of the DPD*.
Moreover, undermining the separation of powers,
these motives are not supported by the enforcement
considerations*'.

Consequently, the Court’s approach in Google
Spain, lacking enforceable instruments, called ‘bark
jurisdiction’, may negatively affect the legitimacy
of the DPD and the GDPR outside the EU in terms
of international public law despite its value-

3% Bert-Jaap Koops, “Forgetting Footprints, Shunning Shadows:
A Critical Analysis of the ‘Right to Be Forgotten’ in Big Data Practice”
(2011) 8 (3) ScripTED 229, 241.

37 Article 29 Working Party, Guidelines on the implementation
of the Court of Justice of the European Union Judgment on “Google Spain
and Inc v. Agencia Espafiola de Proteccion de Datos (AEPD) and Mario
Costeja Gonzalez” C-131/12, WP 225 (26 November 2014), 9.

3 Muge Fazlioglu, “Forget me not: The clash of the right to be forgotten
and freedom of expression on the internet” (2013) 3 (3) International Data
Privacy Law 149 149, 155, 156; Benjamin Greze, “The extra-territorial
enforcement of the GDPR: A genuine issue and the quest for alternatives”
[2019] 9 (2) IDPL 109, 121. For the opposite view, see Giancarlo Frosio,
“Right to Be Forgotten: Much Ado About Nothing” (2017) 15 (2)
Colorado Technology Law Journal 307, 315, 324-327.

3 Article 13(2) of Consolidated version of the Treaty on European
Union (2012) OJ C 326 (hereinafter — the TEU).

4 Merlin Gémann, “The New Territorial Scope of EU Data Protection
Law: Deconstructing A Revolutionary Achievement” (2017) 54 Common
Market Law Review 567, 576-581, 589, 590.

4 Greze (no. 38), 109-110.
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based motives*. Additionally, such extraterritorial
application would most likely catch in toils big players
leaving intact small ones®.

Thus, academicians suggested focusing on
the local alternatives instead, until relevant international
instrument is adopted, by, based on the geographical
filtering, entitling only individuals residing in the EU
to lodge removal requests*.

It seems that the CJEU had listened to the above
criticism and rendered in 2019 rather an unexpected
decision in Google LLC case, which has similar to
Google Spain case factual background.

As to the clash of rights, the Court stated that
now balance between the rights to privacy, protection
of personal data and freedom of information is regulated
atthe EU level in Article 17(3)(a) of the GDPR. However,
the CJEU recognized that this balance must be achieved
atnational level according to Article 85 in order to reflect
particular interest of the public in accessing information
that may vary in the Member States*, not to mention
around the world*. Additionally, this balance may be
achieved at the EU level by means of cooperation®’.

Thus, it may be said that the Court has relaxed its
position on the presumably overriding rights to privacy
and protection of personal data over interests and rights
of internet user and refrained from establishing this
balance at the EU level. This statement may be also
supported by the Court’s finding in GC case, where it
specifically obliged a search engine operator to evaluate
internet user’s right of freedom of information while
deciding on the removal request*.

In Google LLC, the shift of approaches regarding
the extraterritorial application of the right to be forgotten
may be witnessed even more. The Advocate General
suggested the Court avoiding establishing the global
territorial scope of this right in order to respect the EU
primary law* and public international law*.

Although the CJEU arrived at the same conclusion,
its motivation differs rather significantly. Thus,
the Court admitted that global removal of information
would fit for purpose impeccably®'. Nonetheless,

4 Dan Jerker Svantesson, “Extraterritoriality and targeting in EU

data privacy law: the weak spot undermining the regulation” (2015)
5(4) International Data Privacy Law 226, 233-234; Greze (no. 38),
114; Mistale Taylor, “Google Spain Revisited: The Misunderstood
Implementation of a Landmark Decision and How Public International
Law Could Offer Guidance” (2017) 3 (2) European Data Protection Law
Review 195; 200.

4 Peter Swire, “Of Elephants, Mice, and Privacy: International Choice
of Law and the Internet” (1998) 32 The International Lawyer 991,
1015-1024.

4 Greze (no. 38), 128; Taylor (no. 42), 196, 204, 206-208.

# Google LLC (no. 4), paras 61, 67.

4 Google LLC, Advocate General’s Opinion (no. 32), para 61.

4 Google LLC (no. 4), paras 68—69.

4 C-136/17 GC v. Commission nationale de l'informatique et des
libertés (CNIL), ECLI:EU:C:2019:773, paras 59, 66.

4 Article 52 of the TEU (no. 15) and Article 355 of the Consolidated
version of the Treaty on the Functioning of the European Union (2012) OJ
C326/1 (hereinafter — the TFEU).

%0 Google LLC, Advocate General’s Opinion (no. 32), paras 47-49.

S Google LLC (no. 4), paras 55-58.
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the CJEU acknowledged that the right to be forgotten
is not world-wide recognised and the balance between
the above-mentioned rights may differ around the globe.
Additionally, the GDPR does not define the cooperation
instruments for this right at the global level®.

Finally, what is interesting, the Court, despite
invoking Article 3 of the GDPR in the judgement, found
that Article 17 does not contain rules regarding the broad
territorial scope, that is why the GDPR does not oblige
the search engine operator to remove information in
question on its all versions, including outside the EU*,

Arguably, this abstruse position of the CJEU not
to apply general rules regarding the territorial scope
of the GDPR (Article 3) to the right to be forgotten
(Article 17) was an attempt to promote the GDPR’s
legitimacy. Nevertheless, the Court pointed out that,
firstly, the EU law may be amended, particularly Article
17 of the GDPR, and, secondly, current EU law does not
contain prohibition of the global de-referencing.

Consequently, refusing to absolutely give up on
its value-based approach in Google Spain, the CJEU
decided to resort to the safety escape and empower
the Member States to legislate and national court to
examine whether the search engine operator fulfil its
obligations and, where it is necessary, to oblige her to
remove information from all domains®.

2 Ibid, paras 59-60, 63.

3 Ibid, paras 62, 64.

*  Google LLC (no. 4), para 72.
3 Ibid, paras 70-71.
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Therefore, although this shift from normative to
pragmatic approach regarding the right to be forgotten
may jeopardize the fundamental rights of EU inhabitants
to some extent, but it is more in line with international
public law and differing approaches to the balance
of fundamental rights. Nevertheless, there should not
be a problem to reconcile judgements in Google Spain
and Google LLC as the former one established a form
regarding the right to be forgotten, which was filled with
content in the latter one. Moreover, the CJEU has not
sacrificed the values it protects — privacy and personal
data, instead, in order to maintain legitimacy of the DPD
and the GDPR, it protects them in disguise.

Conclusions

The analysis of the Court’s conclusions in Lindgvist,
Google Spain and Google LLC cases demonstrates that
the CJEU’s approach to the territorial scope of the DPD
and the GDPR is heterogenous and fluctuant. The subject
of territorial scope of the legislation on the protection
of personal data is delicate as it concerns the free
flow of information at international scale. Lindqvist
and Google LLC prove, arguably, that the Court prefers
to round out rough corners in terms of territorial scope
the DPD and the GDPR by avoiding generalizations on
this issue. It may be explained by the outburst of criticism
against position regarding the broad territorial scope
of the DPD established by the Court in Google Spain.
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The article analyzes the law language depending on the sphere of its usage in the legal reality. It is noted that
the language of law, functioning in the legal reality, provides both the formation of the theoretical foundations
of law, and facilitates the direct implementation of law and its norms in a particular socio-cultural space. It is
emphasized that with the help of the linguistic (communicative) aspect the organizational activity aspect of the legal
reality is carried out, which covers all kinds of the legal behavior of people — law-making, law-using, law-realizing,
law-enforcement, functionally providing activities of citizens and bodies of the legal system within legal limits.

The theoretical approaches to understanding the spheres of the intersection of language and law, and accordingly
the usage of language to exercise their functions by law in society, are analyzed. It has been determined that
the spheres of law language traditionally identified in the legal sciences generally coincide. Although they are either
too detailed or too generalized in some cases.

It is stated that the language in law is used for the knowledge of the state-legal reality in a specific historical
period, conducting fundamental scientific researches, which are connected with a deep and comprehensive analysis
of the essence of the state-legal phenomena and processes, finding out patterns of their development and occurrence,
as well as during the creation of the legal norms and their practical implementation in a particular society.

The spheres of usage of the law language have been singled out based on the correlation of the law functioning
and the involvement of the language resources to this process. On this basis, the language of the legal practice
and legal doctrine, which in turn consist of a number of the sub spheres, is distinguished. The language of the legal
doctrine is divided into the language of the legal science and the language of the legal education, and the language
of the legal practice is divided into the language of law-making, which includes the language of law-making,
the language of law-using, the language of law-realizing, the law-enforcement language, and the legal advocacy
(prevention) language.

It is concluded that the objectification of the phenomenon of the law language as an independent linguistic
substance and its subdivisions into species, of course, is of the nature of the convention due to the openness
of the linguistic space.

C¢epu BUKOpHCTAHHSI MOBH NpPaBa

Jauwyk Anopiit Bonooumuposuu
3000y8au kagedpu ¢inocoii npasa ma wpuduuHOI 102iKU
Hayionanvrnoi akademii snympiwnix cnpas, Yrpaina

Beryn

Mosa mnpaBa oOciyroBye Bci chepu iCHyBaHHS
IpaBa, CTAHOBJISIYM HU3KY B3a€EMOIIOB’ I3aHUX €JIEMEH-
TiB. ToMy aKkTyajabHUM, Ha Hally AYMKY, € aHaJli3 0CO-
OnuBOCTEl (PYyHKITIOHYBaHHS MOBH IPaBa 3aJI€)KHO Bif
ctep ii 3acTocyBaHHs B IpaBoBiil peanbHOCTI. Teope-
TUYHUM OIAIPYHTSIM aHali3y MOBH IIpaBa € 3HAHHS PO
CTPYKTYpY IpaBoBOi cepH, a TAKOXK PiBHI penpe3eH-
Tauii camoro npasa. I[IpaBoBa peasbHICTh aKyMYJIIO€
B c00i BCi HasBHI B MPOCTOpPI Ta Yaci mpaBoBi (heHo-
MeHu. Sk 3a3nayae 0. XKuiina, «11paBoBy peajbHICTh
JOCUTh CKJIAAHO BU3HAUHUTH KOHKPETHO: BOHA ICHYE
SIK y BUIVISAI MaTepiajbHUX 00’ €KTiB, Tak 1 pi3HOMa-
HITHUX iJieH, Teopiid, 1oKTpuH. Pa3om i3 TM npaBoBa
JIHACHICTB € JIESKOI0 YaCTUHOIO CYCIIUIBHOTO KUTTS, Je
JIIOAM B3a€EMOJIIOTH AK Cy0’€KTH MpaBa, 3aJ0BOJIbHS-
I0YM CBOI IHTEpPECH HA OCHOBI i y NMPaBOBUX MEXaXx,
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TOOTO MIPABOBE KHUTTS CYCIIIbCTBA, HEOCSHKHE Ta Oara-
TOTpaHHE» .

OTtxe, 3 OTIISAly HAa BUKIIAJICHE, METOIO CTATTI € aHa-
mi3 crienudiky QyHKIIIOHYBaHHS OCHOBHHX c(ep MOBHU
mpaBa.

Buxusiag ocHoBHOro MmarepiaJy

AHaizyroun TpaBoBY peajbHICTh, I. IkoHHiKOBa>
BUJIUIIE TPW OCHOBHI MIJXOAM IMOJO aHami3dy 11 CyT-
HOCTi: ()CHOMEHOJIOTIYHUH, CJIIEMEHTHUH 1 CHCTEM-
Hu#. 31 cBOro 00Ky, 3T'IHO 3 TEOPETUKO-METO0IOT Y-
HUMH I1JIXOJJaMH JI0O PO3YMIHHSI MPaBOBOI peaabHOCTI,

' JKummna 1O. IlpaBoBas peanbHOCTh Kak (GHIOCO(CKO-TPaBo-

Basi KaTeropusi: MOHATHE M CTPYKTypa. Monoooi yuenwiii. 2015, Ne 3.
C. 640-643. URL : https://moluch.ru/archive/83/15243/ (nata 3Bep-
Henns: 16.01.2020).

2 UxonnukoBa I. ®dunocodust mpaBa : y4eOHHK JJisi MarucTpoB.
3-e u3a., nepepad. u gon. Mocksa : FOpaiit, 2015. 364 c.
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MH MOXKEMO BHIUTUTH TaKi: JTiaJeKTHKO-MaTepiaiicTHY-
HUH, (HEHOMEHOJIOTIUHUHN, CUCTEMHUH, CJIEMEHTHHUH,
chepHHi.

JUIs IpUXWIIBHUKIB JT1aJIeKTHKO-MaTepialiCTHIHOTO
iJIXOAY TPaBOBa PEABHICTh — 1€ €JIHICTh MaTepiaib-
HOTO H 1/1eaJIbHOTO, CY0’€KTUBHOTO Ta 00’ EKTHBHOTO.

Y Mexax (HEHOMEHOJOTIYHOrO IMiJIXOAy Ipa-
BOBa pEaJbHICTh TPAKTYETHCSA SK B3AEMOIIS COIyMY,
CUCTEMHOTO CBITY i IOBCAKICHHOI peaabHOCTI. 3 IMO3H-
ii CHCTEMHOTO IMiIX0Jy TPaBOBa PEATbHICTh PO3yMi-
€TbCS K CHCTEMa JKUTTE3a0e3ICUeHHs CYCITiIbCTBA,
1oro cy0’€eKTiB, 1[0 3aCHOBAHI Ha MPaBi Ta FOPUIHIHUX
3aKOHaX.

EneMenTHHI TiAXiA BiIKUZA€E 10 TIPO HE3aAICK-
HICTh TIPaBOBOi pEajbHOCTI BiJl BOJII Ta CBIJIOMOCTI
JIIONIEH, pO3TIIAIAr0UH 11 IK HaJ0Y/IOBY, SIKa CKIIaIAEThCS
3 NMPaABOBUX 3aKJIAJIiB, PABOBHX BIIHOCHH 1 MPABOCBI-
JIOMOCTI.

Jlts nociipKeHHST HaHOUTBIIT 3HAYYIIIUMU € CHCTEM-
HUH 1 cepHUH MiXOMM JIO BUSHAYCHHS CYyTHOCTI Tpa-
BOBOI pEaJIbHOCTI, OCKUIBKM CaMe BOHH PO3IVISIAIOTH
il B acmekTi CTPYKTYpHO-(YHKIIOHALHUX EJIEMEHTIB,
SIKI TTIOCTIMHO B3a€MOJIIFOTh MK COOO0 ¥ yTBOPIOKOTH
enuHe 1iie. TeopeTnku mpasa, sIKi BIAIOTHCS JO aHa-
N3y MOBH IIpaBa, poOJATh 11 KIIACHU(IKAIII0 3aTeKHO
BiXl cep 3acToCyBaHHS, BIIIMOBIIHO, B chep mpaso-
BOT peabHOCTI. X04a ChOTO/IHI cepe/l HAyKOBI[IB HEMAae
€IMHOT JTyMKH IIIOJIO ITiJIBUJIIB MOBH IIpaBa 3a chepamu
3acrocyBaHHs. [1. CaHapiHi BU3HAYAE TPU TUIIH MPABO-
BHX TEKCTIB, siKi (QYHKIIIOHYIOTh y pi3HUX cepax: mpa-
BOTBOPYICTH (CHOIIU JIOCITITHUK 3aPax0OBY€ PI3HOTO POIY
JIOTOBOPH Ta CTaTyTH); 3MIHCHEHHS MTPABOCYIIS (CYIOBI
pINICHHS, CBIIYCHHS, €KCIICPUMEHTH, ITO30BH); aMi-
HICTpAaTHBHI TEKCTH (BiJloMya MOBa ¥ MOBa BiTOMYOI
KOPECITOHICHITIT .

M. JlaBu/10Ba, OIIMCYIOUN MOBHI 3pi3H, BUALISE TPH
chepu QyHKITIOHYBaHHS MOBH IIpaBa: MOBY HOPMATHB-
HO-TIPABOBUX aKTiB; MOBY IPaBO3aCTOCOBHOI, JOTOBIp-
HOI, IPaBOBUKOHABUOI MMPAKTUKH; MOBY IPaBOBOI JOK-
TpUHHU. J[eTaNbHINIOW 3a TONEPEIHI0 € KiTacuQikaris
B. IcakoBa*, 1110 CKJIQIA€THCH i3 MIeCTH PiBHIB: 1) MOBH
3aKOHO/IAaBCTBA; 2) MOBH IiI3aKOHHHX ITPABOBUX aKTiB;
3) MOBH TIPaBO3aCTOCOBHOI NMPAKTHKH; 4) MOBH FOpH-
JUYHOT HayKW; 5) MOBHM FOPUIAMYHOI OCBITH; 6) MOBH
IOPUINYHOI JKypPHATICTHKH.

Pociiicekuit  gocmigauk  A. Illemnenes Buniise
B CTPYKTypi MOBH IpaBa Taki BHIW: 1) MOBY 3aKOHY;
2) MOBY TpaBOBOi JOKTpWHH; 3) TpodeciiiHy MOBY
FOPHUCTIB; 4) MOBY MPOLIECYaTbHUX JOKYMEHTIB; 5) MOBY
JIOTOBOPIB>.

[amuit  mocmimauk moBu npaBa — H. TomeB —
BHOKPEMITIOE YOTHPH C(epH MepeTHHY MOBH Ta TIPaBa,

3 Sandrini P. Terminology and Knowledge Engineering. Proceedings

of the 5th International Congress on Terminology and Knowledge
Engineering TKE’99. TermNet. Wien, 1999. P. 9-43.

4 HUcaxoB B. SI3bik npaBa. fOpuciuneeucmura-2: pycckuil sa3vik 6 €20
ecmecmeennom u ropuouyeckom ovimuu. 2009. C. 65-80.

> IlemeneB A. SI3bIK mpaBa Kak CaMOCTOSTENbHBII (QYHKIHOHATBHBII
CTWIb : aBTOped. Aucc. ... kaHn. ropux. Hayk. H. Hosropox, 2002. 14 c.
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BIJINIOBIJTHO, 1 3aCTOCYBaHHS MOBH JUIsSl peatizallii mpa-
BOM CBOIX (DYHKIIIH y CycHiibeTBi: 1) MOBY sIK 00’€KT
MIPABOBOTO PETYJIFOBAHHS; 2) MOBY SIK 3aCi0 3aKOHOJIAB-
901 JTSUTBHOCTI; 3) MOBY sIK 3aci® IpaB0o3acTOCyBaIbHOI
TISUTBHOCTI; 4) MOBY SIK 3aCi0 FOPHINYHOI HAyKu®.

[IpoananizyBaBIy NOIJISIANA AOCTIIHUKIB HA cepr
3aCTOCYBaHHS MOBH TIpaBa Ta HOTO CTPYKTYpY, OaunMmo,
[0 BHOKPEMJICHI HHMH €JIEMEHTH B OCHOBHOMY 30i-
raroThCs, X04a B JCSKMAX BHIIAJKAaX BOHH a00 3aHAATO
JieTali3oBaHi, a00 3aHaATO y3araibHeHi. MU TOTOKY-
€MOCS 3 THM, [0 MOBY TIpaBa JIOPEYHO KJIaCU(iKyBaTH
BinoBigHO g0 chep ii dynkmionysanus. Tomy mami
cnpoOyeMoO JIaTH BJIACHY KIACH(IKAIlF0 MOBH TIpaBa
W OOTpYHTYBaTH JOPEUYHICTh BUALICHHX cep 3acTocy-
BaHHS. SIK y)e 3a3Ha4yeHO, MIIIPYHTSM HAIIOi KIacH-
¢ikarii Oye cHCTeMHHH aHaji3, IO Ja€ 3MOTY BHJIi-
JUTH TIJICUCTEMH, SIKI BIAPI3HAIOTHCS 3a CIHEIU(IKO0
(YHKITIOHYBaHHS Ta 3aBIAHHSAMH, IO BHKOHYIOTBHCS
B 3arajibHiii CUCTEeMi IPaBOBOI peasbHOCTI. 3a OCHOBY
XapaKTEPUCTUKH MU B3sUTH KIIACH(IKaIIito, 3aIpOIIOHO-
BaHy [1. PaGiHoBMYEM, siKHii 32 chepamu BUKOPHCTAHHS
BULISIE MOBY TIPAaBHUYOI NMPAKTUKUA Ta MOBY IIPaBHHU-
90i JOKTpUHHU. [[iNTpUMyEMO TaKy MMO3HUIIII0, OCKUTBKA
MOBa MpaBa, (pyHKI[IOHYFOYM B TPaBOBii peaabHOCTI,
K 3a0e3meuye GopMyBaHHS TEOPSTHYHHX 3acajl IIPaBa,
TaK 1 crpusie Oe3nocepenHiil peaisaiii mpaBa Ta Horo
HOPM Yy KOHKPETHOMY COIIIOKYJIbTYPHOMY TIPOCTOPI.
Came 3aBIsKM MOBI BiOyBaeThCsi (pOpMyBaHHS TIpa-
BOCBIZIOMOCTI, SIK 1HJIUBIIyaJIbHOI, TaK 1 MpaBOBOi. 3a
JIOTIOMOTOI0 MOBH CBO€ TEKCTOBE BTUICHHS OTPHMYIOThH
MIPaBOBI HOPMH, SIKi 3aBISKH IMIIEpPAaTHBHOMY Xapak-
TEpy PEryIIOITh BUMHKH Ta [Iii, PETyIIOFYN (DYHKIIi-
OHYBAaHHS CYyCITUIBCTBA 3arajoM. 3a IOCEpeIHHUIITBA
MOBH BiZIOYBa€ThCS «BKIFOUCHICTHY y TPABOBY pealib-
HICTH 1 BTUTIOETHCSI MOXKITUBICTh TIPAKTUYHOT peaizariil
3aKJIaJICHHUX Y MPaBi cCBOOON, PIBHOCTI ¥ CIIpaBEITUBO-
CTi. 3 IOMIOMOTOF0 MOBHOTO (KOMYHIKATHBHOTO) ACTICKTY
3IACHIOETBCS ~ OpPTaHI3aIiHO-ISUTBHICHUH  acIeKT
MIPaBOBOI PEaTbHOCTI, IO OXOILIIE BCI BHJIU MPABOBOT
MIOBE/TIHKU JIIOCH — TPaBOTBOPUY, IPABO3AaCTOCOBHY,
MIpaBopeanizaliiiny, MpaBoOXOPOHHY, (DYHKITIOHAIBHO
3a0e31euyroun isIbHICT TPOMAJISIH Ta OPraHiB MpaBo-
BO{ CHCTEMH B TIPABOBUX MEXKax.

Bupobnena II. PabinoBuuem kiacugikariis, Ha
HAITy TyMKY, HOTpeOy€e IEBHOTO YTOYHEHHS Ta PO3IIN-
peHHs. MoBa y TipaBi 3aCTOCOBYETBCS 1] Yac Mi3HAHHS
JIEPYKABHO-TIPABOBOI JIIMCHOCTI B KOHKPETHUH icTO-
PUYHUN  TIepioJ, TMPOBENCHHA (DyHIAMEHTAIBHUX
HAyKOBUX JIOCII/DKEHb, IO TIOB’s3aHI 3 TIIIHOOKUM
1 BCEOIYHMM aHaJI30M CYTHOCTI JepKaBHO-IIPABOBHX
SIBHII 1 TIPOIIECiB, 3’sCYBaHHSM 3aKOHOMIPHOCTEH TX
PO3BHUTKY I BHHUKHEHHS, a TaKOX MiJ 9ac TBOPCHHS
MIPABOBUX HOPM 1 1X MPaKTHYHOI peaii3allii B KOHKpeT-
HOMY CYCHUIBCTBI. TOMy CIYITHHM, YBaKaEMO, € TIOMII

¢ Tones H. FOpuanueckuii acmexT s3bKa B IMHIBHCTHYECKOM OCBEIIle-

uun. FOpucnunesucmuka-1: npobnemvt u nepcnekmuebl : MeXKBY30BCKUH
cOOpHHK HAay4YHBIX TPYAOB / Anraiickuii roc. yH-T ; pexkoi. : H.JI. Tones
(otB. pen.), B.JI. Mancypoga, H.B. Jlebenesa u np. bapuayi, 1999. 183 c.
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ctep 3acTocyBaHHS MOBH IIpaBa Ha JIBi TPyIH: MPaBO-
BOT MPAKTUKHU Ta MPAaBOBOI JOKTPHHH, SIKi, CBOEIO dep-
TOI0, CKJIAJIAIOThCS 3 HU3KH Mmijcep. Bruokpemiroroun
CTPYKTYpY, CIIBBITHOCHMO c{epu (YHKIIOHYBaHHSI
MpaBa Ta 3aJlisHI B HUX pecypcy MoBH. MOBY MpaBOBOI
JOKTPUHHM TIOIIIEMO HA MOBY IPaBOBOT HAyKU W MOBY
MPaBOBOI OCBITH, & MOBY IIPaBOBOI IPAKTUKN — HA MOBY
MPaBOTBOPYOCTI, ¥ SIKY BXOJUTH MOBa 3aKOHOTBOPYOCTI,
MOBY IPaBO3aCcTOCYBaHHsI, MOBY ITpaBopeaizallii, MOBY
MIPaBOTIIyMadeHHS, MOBY IIPaBO3aXUCHOI C(epH, MOBY
MIPaBOOXOPOHHOT C)epr Ta MOBY MPABOBOT MPOITAraH I
(podiakTHKH).

[IpaBoBa JOKTpHHA BUKOPHUCTOBYE MOBY IIpaBa
JUIS  BIIUI3EpKaJICHHS JIeP>KaBHO-TIPABOBOI JIIHCHOCTI,
(opMyroUH 3HAHHS PO TPABO Ta HOrO peaizalliio.
MoBHiI 3ac00u BHpaKEHHSI BUKOPHUCTOBYIOTHCS ITiJT Yac
IHTepIpeTaIii Ta CUcTeMaTH3allii MO3UTHBHOTO TPaBa,
OOIpyHTYBaHHS HEOOXITHOCTI W JOIIJIBHOCTI 3aKpi-
IUIGHHST HOpM TpaBa, (OpMyBaHHS HOBHX Taiy3ei
Ta IHCTUTYTIB IpaBa, X yIOCKOHAICHHS 4u pedopmy-
BaHHS.

3actocyBaHHsS MOBH y c(epi IpaBHUYOT HAYKH BHSIB-
JSETBCSL B TPOBEICHHI (DyHAAMEHTaTbHUX HAyKOBUX
JOCTIKEHD, [0 ITOB’sA3aHl 3 TIMOOKMM 1 BCEOIYHMM
aHAII30M CYTHOCTI JIep)KaBHO-TIPAaBOBUX SBHUIII 1 TMPO-
1eciB, 3’sICYBaHHIM 3aKOHOMIPHOCTEH 1X BHHUKHEHHS
W pO3BUTKY. 3a TOCEPEIHUIITBA TEKCTY BiJIOYBAETHCS
MpoIiec BiJJOOpa)KCHHsST B y3arallbHEHIH TeopeThd-
Hid (OpMi IOPUINYHOTO 3HAHHS: KAaTeropid 1 MOHSATH,
TeOpiil, KOHIEMIIiH, 110 BiAOWBAIOTH 3aKOHOMIPHOCTI
W JIOTIKy TNpaBOBOI Marepii Ta CIYryoTh (GopMaMu
BHPaKEHHSI 3MICTOBOT YaCTHHHM IPABOBOT JOKTPHHH, SKa
Oe3nocepeTHb0 O(OPMITIOETECS Y BUDIISAI HAYKOBHUX
npaip 3 MUTaHb MpaBa — MOHOTpadiii, HAyKOBUX CTa-
Tel, KOMEHTapiB 3aKOHOIaBCTBA TOIIO. OOTPYHTYBaHHS
HOBHX MIJIXOJIB JI0 PO3B’S3aHHS aKTyaJIbHHUX MPOOIIeM
FOPUIMYHOT MPAKTHKH EKCIUTIKYIOThCS B MPOIIEC] HAy-
KOBOI JIMCKYCI1, III0 TEKCTOBO BiOOpakaeThCsl HA CTO-
piHKaX )KypHaliB, y 30ipHHKaX HAYKOBHX KOH(EPEHIIIH,
«KPYTIHX CTOJIBY.

om0 3acTocyBaHHs MOBH Y c(epi mpaBoBOi OCBITH,
TO 3a ii TIOCEepEeNHUIITBA B 3arajlbHUX 1 CIiemiaii3oBa-
HUX 3aKJaJliB OCBITH HE3aJIe)KHO BiJl (opM BIACHOCTI
MPaBOBUM 1H(QOPMYBaHHSIM HaCeJIeHHs 4epe3 3aco0u
MacoBoi iH(opMaIii Ta KyJIbTYpHO-OCBITHI YCTaHOBH
BiJIOYBA€THCS MPOIEC HAOYTTS 1HIWBIIAMH TPABOBHX
3HaHb, HABUYOK 1 BMiHb, (DOpPMYBaHHS ITOBary JI0 MpaBa,
3aKOHY, MPaB 1 CBOOOT JFOJMHH, BIAIMOBITHUX MPABOBHX
Opi€HTAIlIH Ta OIIHOK, IPABOBHX MOBEIHKOBUX YCTaHO-
BOK 1 MOTHBIB ITPaBOMIPHOT MOBEIHKU TOIO. 3aBSKH
MPaBOBil KOMYHIKaIlii BiJIOYBAETHCS MPOIEC 3aCBOEHHS
MTOYATKOBUX IPABOBUX 3HAHb PO HOPMH ITOBEHIHKH,
(OPMYTOTHCS 3BHUKH MO0 iX BUKOHAHHS 1€ B IITKOJIAX,
a MPOJOBXKYEThCA U IMOTIMOMIOETECS B TPOQECIHHUX
HABYAJIFHO-BUXOBHUX, BHUIIUX HAaBYAJTBHOAX 3aKIanax,
3aKJIajiax ImiJIBUIICHHS KBami(ikaiii Ta meperiIroToBKu
KaJIpiB, Y SIKUX MPABOBI AMCIUILUTIHA BHKJIAJIAFOTHCS SIK
HHU3Ka 000B’SI3KOBHX.
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CriekTp 3acTocyBaHHS MOBH y cdepi NpaBHUYOI
MIPAKTHKH € MIMPIIAM 1 MIPEJCTaBICHUIA BichMoMa Cy0-
chepamu, sSKi BHOKPEMJICHI HAMHU 3 OISy Ha HaMTo-
NIMPEHiIi actekTH ii GyHKIionyBanHs. [lepmoro che-
POIO TIPaBHUYOT TPAKTUKH, 1€ BiAOyBa€EThCS aKTHBHE
3aCTOCYBaHHSI MOBH, € cpepa MPaBOTBOPUOCTI, CYyTHICTh
SIKOT TOJIATAE y BIAJAHIN JISUTBHOCTI JIEpyKaBH, a B OKpe-
MUX BUIaIKax O0e3mocepeTHho Hapomy, CpsIMOBaHa Ha
(opMyITIOBaHHS YU CaHKIIIOHYBaHHS HOPMATHBHO-TIpa-
BOBHX aKTiB, 32 JOIIOMOTOI0 SKHX Yy YHHHY CHCTEMY
MpaBa 3alpOBa/HKYIOThCSI HOBI, 3MIHIOIOTHCS YH CKa-
COBYIOTbCS YHMHHI HOpMH mpaBa. Il{omo pom MoBH
mpaBa B I[bOMY HpOIECi, TO, HA HANIY TYMKY, BIAIAM
€ TBepKeHHS H. ApTHKyIH, sika 3a3HaYae, M0 «BaK-
JUBUM €JIEMEHTOM TPaBOTBOPYOI JisIILHOCTI B3araii
Ta 3aKOHOJIaBUOl TEXHIKHM 30KpeMa € MOBa, 11 JIEKCHYHI
Ta TPaAMaTHKO-CTHIIICTUYHI PECYPCH, MO Peai3yroThCs
B HOPMAaTHBHO-TIPABOBUX TEKCTaX. MoBa € TUM IIepIIIO-
€JIEMEHTOM, 3 SKOTO BUPOOISIETHCS (00’ EKTHBYETHCH)
MIPaBO K CHCTEMa 3araJilbHOO0OB’SI3KOBHX COIIaIbHUX
HopM. CaMe y MOBHO-CIIOBECHHX 3HAaKax i KOHCTPYK-
IIX PENPE3CHTYIOThCS MPABOBI MOHSATTSA ¥ Kareropii,
MPaBOBI HOPMU Ta MPUITACH .

Oxkpemoro TiacGepord MOBH IPABOTBOPYOCTI MPO-
MMOHYEMO BHJIUIUTH MOBY 3aKOHOTBOPYOCTI, sIKa CYITPO-
BOJ/DKYE JISUTBHICTh 3aKOHOTBOPIIIB y TIpoIieci Mijaro-
TOBKH, 0OTOBOPEHHSI i IPUHHSTTS 3aKOHIB.

HacrtymHoto cdeporo 3acTocyBaHHS MOBH IIpaBa
€ cdepa npaBoTIyMadeHHS. «bBibIe MOSCHUTH, MO0
Kpatie 3po3ymiTim»®, — rosopus I1. Pikep. I 3 num He
MOKHA HE TOTOOWTHCS, aJpke TMpaBWIIBHA IHTEpIIpe-
TaIlisl 3aKOHOAABCTBA J1a€ 3MOTY YHHKHYTH TTOMUJIOK
1 JiSITH B paMKax 3akoHy. Came mpaBWIbHE PO3yMiHHS
3aKOHY 3a0e3ledye HOTro HaJe)KHEe BUKOPUCTAHHS. Sk
MH BXKE 3a3Ha4alii, HOPMAaTHBHO-TIPABOB1 aKTH MaTepi-
aJI3YIOThCS 3a JIOMIOMOTOI0 TEKCTy ¥ camMe MOBHE BTi-
JICHHS 3a0e31euye JOHSCEHHsI HoTo 3MICTY JI0 ajipecara.
ToMmy TiTymMadeHHs 3aKOHOABCTBA € OCUTH BaKIIHBHM,
OCKITBKM B TEKCTaX HOPMAaTHBHO-IIPABOBUX JOKYMCH-
TIB TPAIUISIOTHCS Pi3HI CJIOBa, 3HAYCHHS SIKUX y3arali
HIKOMY HE 3pO3yMiJie.

Jami, Ha Hamy AyMKy, BapTO BHIUIHTH cdepy
MIPaBO3aCTOCYBAaHHA, UL SIKOI MOBa € HEBiJ €MHUM
KOMITOHEHTOM, OCKUIBKHM Pe3yJbTaToM ii 371HCHEHHS
€ YXBaJICHHS aKTa 3acTOCYBaHHS HOpPM TIpaBa, IO
€ pe3yabTaToM IMiABEACHHS KOHKPETHOTO >KUTTEBOTO
BHIIQJIKY ITiJ] 3araJIbHy TIPaBOBY HOpMY. MoBa € 3aco00M
CHUIKYBaHHsI JIFOJICH 3 YCiX THTaHb, M0 BHHUKAIOTH,
a MOBa aKTa IPaB03acTOCYBaHHSI, 3 OJIHOTO OOKY, 00CTy-
TOBYE JHIIe Ty chepy CyCIiIBHOTO XKUTTSI, JIe JI€ MPpaBo,
a 3 IHIIOTO — Ma€ OyTH MPOCTOXO 1 JIOCTYITHOIO JUIS BCIX
Cy0’€KTiB, Ha SIKUX I aKT pPO3MOBCIOKYeThes. Lle
croci0 30BHINIHBROTO BTUICHHS MPAaBOBUX IPHITUCIB.

7

Aprtukyna H. Kymerypa mnpasorBopuocti i mosa. 2008. T. 77.
C. 44-50.

8 Puxkep II. I'epmeneBruka. Dtuka. [lomnTrka. MOCKOBCKHE JIEKIHU
U UHTEpBbIO / OTB. pepakrop M. Bnosuna. Mocksa : Kamu, UL Axaze-
mus. 1995. 160 c.
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[IpaBoBi HOpMH, SIKi 3aKpIIUICHI B TEKCTI aKTa, € OCHO-
BOIO ITPABOBOTO pery roBanHs. CaMe B TEKCTI ITpaBa BiJi-
OyBaeThCsi 00’ €THAHHS TPABOBOTO JICKCHKOHY Ta HOTO
CTHIILOBHX 3aKOHOMipHOCTEH. TekcT € 3ac000M TposIBY
mpasa i (GopMOI0 HOTro iCHYBaHHS.

[Ile omuiero cdeporo 3acTocyBaHHS MOBH IpaBa
€ cepa mpaBopeaizallii, sKa MoJsira€ B yCBIIOMIICHIH
JUSUTBHOCTI 3 YTUICHHSI TIPUITACIB HOPMU TIpaBa y MpaBo-
MIpHIH TIOBENIHIN Cy0’€KTa 3 METOI JTOCSATHEHHSI COIIi-
QIPHO KOPHCHOTO PE3YJbTaTy, MepeadadeHoro 3akoHO-
JIABIIEM, 1 BUSIBJICHHS COIIIAIBHOT IIIHHOCTI I1i€1 HOPMH.

Oxpemo, Ha Hally AyMKY, BapTO BHOKPEMHTH IIpa-
BOOXOPOHHY c(epy, y sIKiif MOBa € OJHUM 13 OCHOBHHX
3aco0iB niepenavi iHGOpMaIlii, OCKITBKH MPaBOOXOPOHHA
JUSTBHICTE € OCOOIMBHUM BHOM COLIAIBHOI TISIILHOCTI,
sIKa BU3HAYCHAa HOPMaMH IpaBa i 00’€KTHBHOKO HEOO-
XITHICTIO BIUIMBY Ha CYyCIUIbHI BIIHOCHHH JUIs 3a0e3-
TICUCHHSI OXOPOHHM KOHCTHUTYIIIHOTO JIajTy, TIpaB 1 CBO-
0Ol JFOJIMHU Ta TPOMAJSIHWHA, 3MIITHEHHS 3aKOHHOCTI
1 TIPaBOIOPSIKY Ta siKa 3/IIHCHIOETHCS JIUIIE YITOBHOBA-
JKCHUMH Ha Te cy0’ekTamu. OCHOBOIO TPAaBOOXOPOHHOT
JUSUTEHOCTI € MPaBOBE PETYIIFOBAHHS, 1[0 MH BU3HAYAEMO
SIK PI3HOBHJ TIEpeMIillleHHsS iH(POpMAITi, yJaCHUKaAMH
SIKOTO € TeHepaTopH 1HpOpMAIIii i perentopu (aapecarH)
iHpopMmariii. Hociem iHpopMarii y paBoBOMY perylto-
BaHHI € MOBA, 3 JIOTIOMOTOIO SIKOT 00’ €KTH CTAIOTh CIIPHIA-
HATIUBUMHU ISl YYaCHUKIB TPABOBOTO PETYIIOBAHHI.
A OCKIJIbKM MOBI TIpaBa TpuUTaMaHHa 0e30C000BICTh
BHCIIOBJIFOBAHHS, TO, BIATIOBIIHO, BUCJIOBIIIOBAHHS 3/1#iC-
HIOETBCS HE B1JI KOHKPETHOT 0COOM TOTO, XTO TOBOPUTH Y1
TMIIIe, a Bij iMeHi JepykaBu. CaMe KOMYHIKAIlisl € OJHAM
i3 0a30BMX MeEXaHI3MIB B YIPaBIiHHI TPAaBOOXOPOH-
HUMH TIporiecamu, 3abesrnedye (GpopMyBaHHS HapTHEp-
ChKHUX BIJIHOCHH ITPABOOXOPOHHUX Ta THIINX COIIATbHUX
cy0’eKTiB y 00pOTHOI 31 3MOUMHHICTIO, CIIPHSE S(PSKTHB-
HOMY YIIPaBIIIHHIO 30BHIIIHLOTO i BHYTPIIITHHOTO MPABO-
OXOPOHHOTO CEPEIOBUIIA, aKYMYITIOE 1 TPAHCITIOE JTOCBI
00OpOTHOM 31 3IIOYMHHICTIO.

EdexTnBHO BHKOPHCTOBYIOTH MOBY B TpodeciiiHiii
JUSUTBHOCT] JUTbHHYHHUNA O(iep MOl T 4ac onuTy-
BaHHSI CBIJIKIB, TPOTOKOJIFOBAHHS (DAKTIB; PAI[IBHHUK BiJI-
JIITy KpUMIHAJILHOT TTOJIIIIT — ITijl 9ac OMUCY MICIIS MO,
HArpOMaJDKEHHS JIOKa30BOi 0a3W, aHami3y Ta CHHTE3Y
OTPUMAaHHUX BIJIOMOCTEH; eKCIIEPT-KPUMIHAIIICT — TIiJT Yac
CKJIQJIaHHS TUIaHy JOCIHIDKeHHS, (DOPMYIFOBaHHS Tillo-
Te3W, BUCHOBKIB, 3acCBiUeHHs (aKTiB Ha MICI MO,
CKJIAJ@aHHs aKTa JOCHIHKEHHS; CIIIUUi — i Jac 30u-
paHHs, CIPUMMaHHA ¥ aHaNi3y iHpOpMAIlii, OTpUMaHOI
B TIPOIIEC] JIOMTUTY TOTEPIIIOT0, CBIIKIB Y ITiJI03PIOBa-
HOTO TOIIIO.

Hacrymroro cdeporo 3acTocyBaHHS MOBH ITpaBa
€ TIpaBO3aXHCHa, KA Ma€ JISsIKi CITIIbHI O3HAKH 3 Tpa-
BOOXOPOHHOKO C(eporo, ajie BIJAPIZHIETHCS SIK 32 TPe-
METOM, TaK 1 3a cy0’exktamu ii 3nificHeHHs. [Ipenmer
MPAaBO3aXUCHOI JIISUTHOCTI 3HAYHO BY)KUHUH, aHDK y Mpa-

®  Yuksiamsini K. CTpykTypa ceMaHTHYHOT OpraHi3allii TeKCTy : aBTo-

ped. muc. ... kauna. ¢inon. Hayk. Mocksa, 1980. 24 c.

96

The spheres of the law language usage

BOOXOPOHHIH JIsSUTBHOCTI. BiH CTOCY€ETHCSI TUIBKU TIPaBO-
BO1 JIOTIOMOTH FOPUIUYHUM 0co0am, rpoMajssHaM YKpa-
1HH, 1HO3EMIIIM Ta 0c00aM 0e3 IpOMaJITHCTBA, 3aXHCTY
¢i3ngHUX 0Ci0 y CIIPHUX MUTAHHSIX 3 OXOPOHH IPaBa,
3axXKCTy BiJl OOBHHYBa4YCHHS ¥ JIEp)KaBHOTO TrapaHTy-
BaHHS OXOPOHH IIPaB TPOMAJSH IIPABO3aXUCHUMH Opra-
HaMH. Y I[bOMY acIeKTi BaKJIMBa POJIb BIJIBOJUTHCS caMe
MOBI, OCKUIBKH BOJIOJIHHS MOBOIO IpaBa, FOPUINIHOIO
TEPMIHOJIOTIEI0 BiJirpae MPOBIHY PONb IMiJ] Yac Ipo-
BEJICHHS KOHCYJIBTAIIN 1 pO3’sICHEHb, HAJIaHHS JOBIIOK
II0JI0 3aKOHONABCTBA; CKIIAJaHHs 3asB, CKapr Ta IHIINX
JIOKYMEHTIB TPAaBOBOTO XapakTepy; 3IIHCHEHHS Ipei-
CTaBHUIITBA B Cy[Ii W B IHIINX JICPKABHUX OpraHax
B IHTepecax TIpOMAJISH 1 FOPUAWYHUX OCi0; HajaHHS
IOPUANYHOI TIOTIOMOTH Cy0’€KTaM IpaBa, CIIPUSHHS TIpa-
BOBHMH 3ac00aMH 31IHCHEHHIO i IPHEMHHIIBKOT JTisUTh-
HOCTI.

OKpeMO TakoX TIPOMOHYEMO BHIUIITH PO3MOBHY
MOBY TIpaBa, Sika BAKOPHCTOBYETHCS SIK y cpepi mpodeciii-
HOTO CITUIKYBaHHsI FOPHCTIB, TaK 1 Ha MOOyTOBOMY piBHI
BCIX WICHIB CyCHiJibcTBa. PO3MOBHA MOBa ImpaBa € KOH-
IJIOMEpPaToM TIPaBOBOTO i OyNEeHHOTO, JOKTPHHAIEHOTO
Ta HOPMAaTUBHOTO, CYMIIll BHPA3iB PI3HUX IIKLT 1 TEUii,
o Tiependayae HasBHICTh y Hid HECKIHUCHHOT KUIBKO-
CT1 PI3HOIUIAHOBUX TEPMIHOJOTIUYHUX (HOpM, OOMExe-
HUX TUIBKH 3arajJbHONPUHHATIMH MOBHAMH HOpPMaMH.
Himenpkuit Teopetnk npasa b. Prorepc cinymniHo 3a3Ha-
qae: «[lo3a MoBotO mpaBo He icHye. [IpaBo MOXkHA BHpa-
3WUTH, TIEPEAATH, MOSCHUTH ¥ YIOCKOHAINTH JINIIE 3aB-
JITKA MOBI. SIKicTh IpaBa 0e3M0CepeTHLO 3aICKHTh BiJl
SIKOCTI MOBH, y SIKiif BOHO BHpaKeHE W uepe3 Ky HOro
JOHOCSTH 70 axpecara»!'’. I came po3MoBHa MOBa TpaBa
BiJIIrpae 3HauHY POJIb Y JIOHECEHHI MPaBoBol iH(opMaIlii
JI0 ajpecara Ta IIiJI Yac HaJIarO/KCHHS KOHTAKTIB 13 KIIi-
enTamu. FOpUCT, CIIJIKYIOUUCH 13 HACCIICHHSAM YH CBOIMHU
KoJleraMu 200 KepiBHUKAMH, 3aCBOIOE TaKy 1H(OpMAIIito,
sIKa JJIs HbOTO HAMOUTBII IIHHA ¥ KOpUCHA. [neThest He
po OyJb-sKy iH(POPMAIIiFO, a PO TaKY, KA PO3IIUPIOE
Horo Kpyrosip, MpaBOBHU CBITONNIS, BUPOOJISE IOpHU-
JIMYHY TO3UITiI0 Tomo. JIo TOro X IOpPUCT MOXe OyTh
AKTUBHHM Y1 TACHBHAM OTPUMYBaueM, aJie IiJ] 9ac CIIiI-
KyBaHHS PIBEHb HOTO COIliai3allii i IBUIILY€ThCS.

3ayBaknuMo, 10 00’ €KTHBAITsT (PEeHOMEHA MOBH TIpaBa
SIK CAMOCTIMHOT MOBHOI CyOCTaHIIiT Ta ii miapo3aiIiB Ha
BUM, O€3yMOBHO, Ma€e XapakTep yMOBHOCTI. Lle moB’s-
3aHO 3 BIJIKPHUTICTIO MOBHOTO TIPOCTOPY, MOCHICHHIM
ACHMUJISIIIIT PI3HUX TIOHATH 1 CJIB, 33 JIOTIOMOTOI) SIKHX
BOHH BHPAKAIOTHCS, B3a€MOIPOHWKHCHHSIM 1 B3ae-
MOBIITHBOM MOB 1 iX €JIEMEHTIB.

BucnoBknu
MoBa mpaBa — IIe CKJIaJHE PI3HOACIIEKTHE YTBO-

PEHHS, SIKe MICTUTh Y 001 HU3KY BITHOCHO CaMOCTIii-
HUX BHUIB: MOBY 3aKOHOJIABCTBa ¥ IMiJI3aKOHHUX TIpa-

10 Rithers B., Fischer, Chr. Rechtstheorie: Begriff, Geltung,
Anwendung. 5. tiberarb. Aufl. Miinchen: C.H. Beck, 2010. 640 p.
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BOBHX aKTiB, MOBY IIPaBO3aCTOCOBHOI MIPAKTHKH, MOBY
FOPUIMYHOT HAYKH Ta FOPUIAMYHOI OCBITH, MOBY FOPH-
JUYHOT KypHaJicTHKH Tommo. Kpim Toro, mpenmerHa
cnenudika ramy3ei mpapa BU3HaUa€ JI0JaTKOBI 0COOIH-
BOCTI KOXKHOI 13 IUX IMIMOB. MU pO3IIAIaEMO MOBY
mpaBa sk 3aci® BijoOpa’keHHS MPaBOBOI PeabHOCTI,

The spheres of the law language usage

JIO aHaNi3y SKOI 3aJly9aeMO J[Ba ITiIXOJH: CHCTCMHHU
i chepHmii. BoHU naim HaM MOYIIMBICTh BU3HAYHTH, 1110
MIPaBOBa PEANBHICTh — 1€ KOMIUIEKC YCiX FOPHUINIHHUX
SIBUIL, KU BKJIIOYAE MPABOBY CHCTEMY, IPaBOCBiJO-
MICTh, FOPUAMYHY MTPAKTHKY, 3aKOHHICTB 1 TPOTHUIIPABHI
SIBUILIA.
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Implementation of the key principles and provisions, outlined in the ECHR judgments,
in law-making process: practices in Ukraine and EU member states

Mpytnyk Olena

PhD Student at Constitutional Law Department

of the Faculty of Law

Taras Shevchenko National University of Kyiv, Ukraine

Since the date of ratification by Ukrainian parliament of the European Convention on Human Rights, Ukraine
takes 4th position in the number of cases pending before the European Court of Human Rights. The key issue is that
in a large number of cases, the ECtHR found violations of the rights guaranteed under Convention by Ukraine. In
some cases such violations were caused by the inconsistency of certain provisions of the legislation of Ukraine with
the standards of the Convention.

The article examines the basic models, levels of control over the conformity of draft laws with the provisions
of'the Convention and the ECtHR practice, and identifies the most effective ones based on the analysis of international
standards, constitutional legislation and practice of EU member states. The author proposes mechanisms to improve
the quality of drafting legislation in Ukraine in view of its obligations under the Convention and the case-law
of the Court.

The author concluded that monitoring the conformity of the draft laws of the Convention and the practice
of the ECtHR is a recognized practice, recommended for member states of the Council of Europe and successfully
implemented by the Member States of the European Union. The article describes 3 models of such control,
depending on the subject exercising such control: executive authorities, parliamentary control, control exercised by
specially created bodies. In addition, the author proposes to consider a control system consisting of several levels,
depending on the stage of passage of the draft law: a) the first level — the stage of development (verification is carried
out by the developer, who is charged with the obligation to develop a quality draft law that meets the obligations
States under the Convention); b) the second level — the stage of submission to the parliament (check is carried
out by the subject of legislative initiative: the Government, the President or the representative of the parliament;
it is advisable to establish within the legislature regulations “filters” that would allow the developers to return
draft laws that do not comply with the Convention or the Court's case-law); ¢) the third level — the check during
the passage of the bill through parliamentary procedures (in this case, control can be exercised by a committee
which is responsible for human rights or international issues).

With regard to the experience of Ukraine, the author notes that there is currently no effective mechanism that
would prevent the passage of draft laws contrary to ECHR provisions and the Court's case-law. This is evidenced by
a number of cases in which the ECtHR found a violation of Ukraine's rights guaranteed by the Convention, which
was caused by poor quality of legislation.

Therefore, in the opinion of the author, the examination of draft laws in conformity with the Convention could
become a real and effective way of avoiding the European Court of Justice's finding of a violation of human rights
and fundamental freedoms guaranteed by the Convention and Ukraine's fulfillment of its obligations to the citizens
of Ukraine and the international community.

YTijleHHs 3acafHMYUX NPUHUHUIIB i 0J10:KeHb, BUKJIageHuX y pimennsx €CILI,
y npoueci 3aKOHOTBOPEeHHS: 10CBi YKpainu Ta nep:xaB-4ieHiB €C

Mumnux Onena Bimaniigna

acnipanmxa kagheopu KOHCMUmMyyiliHo2o npasa

10PUOUYHO20 haKynbmenty

Kuiscvroeo nayionanvroeo ynieepcumemy imeni Tapaca lllesuenxa, Yxpaina

Beryn

3 matu parudikanii YkpaiHoro €Bpomneichkoi KOH-
BeHIIi1 3 mpaB moaunu (nani — €KIJI, Konsentis) i 1o
ChOTO/IHI YKpaiHa 3HaXOAUTHCS Ha 4 Miclli 3a KiTBKICTIO
crpas (micast Typequnnn, Pociiicskoi @enepanii Ta Ita-
mif), sKi po3misganucs €BPONEHCHKUM CyIOM 3 IIPaB
monuau (nami — €CIJL, Cyn). Bomnowac y 1 383 cmpa-

98

Bax i3 1 413! (10610 Yy 98% cnpas) €CIIJI Bu3HaB
MpUHAMHI onHe mopylueHHs YkpaiHoro KonseHLii.
CranoMm Ha kineus 2019 poky YkpaiHOIO HE BUKOHAHO
67% 31 117 mpoBigHUX pillleHb €BPONEWCHKOrO CyIy

' European Court of Human Rights. Statistics by State, Violations by

Article and by State / European Court of Human Rights. 2020. URL:
https://www.echr.coe.int/Documents/Stats_violation 1959 2019 ENG.
pdf.
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3 mpaB JonuHM? (Ha 3 MicIi 3a KUIBKICTIO HEBHKOHA-
HUX MPOBIAHKX pimeHs’). KirogoBoro mpobiemoro € e,
o y BenuKii kinbkocTi cripaB €CI1JI koHCcTaTye mopy-
MIEHHS JIep’KaBol0 YKpaiHa mpas, rapaHToBaHux Kon-
BeHIliero. OIHIEIO 3 MPUYWH, Cepell iHIIOT0, € HEBIJIO-
BIJIHICTh OKPEMHX ITOJIOKEHb 3aKOHOIABCTBA YKpaiHW
HOpMaMm KoHBeHIIi.

[Ipobnemaruka po3poOJICHHS TEOPETUKO-METOJIO-
jgoriygux 3acan CCITJI ta iMmiemenranii KouseH-
mii B HaIllOHAJTLHOMY 3aKOHOJABCTBI, BITOOpa)keHa
B HAyKOBHX poOorax TakuxX ydeHux: JI. AHydpieBa,
b. 3umnenka, A. ITapxera, B. Kononenka, I. Iraarenka,
I. Jlykamyka, O. Pa6neswu, JI. Jlyama, C. Mapou-
kina, O. IIpokomnenka, E. Tperybora, B. ['oponoBeHka,
M. Enrina, O. ba3osa i iH.

MeTo CTATTi € Ha OCHOBI aHaJi3y MIKHAPOIHUX
CTaHJIAPTIB, KOHCTUTYIIIHHOTO 3aKOHO/IABCTBA Ta IMpaK-
THKH JiepkaB-ydacHUIb €C JOCTiIUTH OCHOBHI MOJIEII,
PIBHI KOHTPOIIIO 3a BiJIMOBIJIHICTIO MPOEKTIB 3aKOHIB
nonoxxeHHssM KonBentnii ta nmpakruii €CI1JI, Buokpe-
MUTH HaiOLIb e(EeKTHBHI 3 HHX; 3alpONOHYBAaTH
MEXaHI3MH IS TABHUINEHHS SIKOCT1 ATOTOBKH MTPOEK-
TiB 3aKOHOJIAaBUMX aKTIiB B YKpaiHi 3 OISty Ha 3000B’5I-
3aHHS BiAMOBIIHO j0 KoHBeHiii Ta mpakTiku Cyny.

Buxnan ocHoBHOT0 Martepiany

€Bporieiicbka KOHBEHIIS 3 TIPaB JIFOJWHU, SKa BiJ-
KpuTa JiIs mianucands B Pumi 4 nmctonama 1950 poky
i HaOyna unHHOCTI 3 BepecHs 1953 poky, € TOJIOBHUM
nocsitHeHHSIM Paam €Bporm. 1lei mokymeHT BU3Hauae
IpaBa Ta CBOOOJIH, IO JICPIKABU-WICHU 30008’ I3YIOTHCS
3a0€3IMeUNTH BCIM, XTO 3HAXOIUTHCS IMiJT IXHBOIO IOpHC-
JuKIiero. KoHBEHINis, TOMOBHEHA JOJaTKOBUMH IPO-
TOKOJIAaMH, TaKO)K YCTaHOBHIJIA MIDKHAPOIHY CHCTEMY
3axucty depe3 €CILJI, eeKkTUBHICTE SIKOT € 3arajibHO-
BH3HAHOIO?,

€CIUT ¢ynkiionye i 3a0e3neueHHs] BUKOHAHHS
nosioxkeHb KonBentii CTopoHaMu i po3riisigae crpaBu
PO TIOpYIICHHS MoJOkeHh KoHBeHmii Ta rapaHTo-
BaHUX HEW TpaB 1 cBoOox momuHu. Pimenns Cymy
MJUIATaI0Th  000B’SI3KOBOMY BHKOHaHHIO CTOpOHAMHU
W MICTITh TIAYMAueHHS ITOJIOKCHh CamoOi KOHBEHIIT
(crarta 19 EKILT).

OyHUM 31 crtoco0iB 3a0e3neunTr ToTpuMaHHs KoH-
BEHIIIT € 3000B’s13aHHS Jep)kaB aKTHBHO 1HTETpyBaTH
B moBHOMY 00cs3i mpaktuky €CIIJI y HamioHaibHE
3aKOHOJ/IaBCTBO, YPaxoByrouu po3pobieHi CyoM mpHH-

2 European implementation network. Countries’ Compliance With

the European Court of Human Rights, Ukraine / European implementation
network. 2020. URL: http://www.einnetwork.org/ukraine-echr.

3 European Court of Human Rights. PENDING APPLICATIONS
ALLOCATED TO A JUDICIAL FORMATION / European Court
of Human Rights. 2020. URL: https://www.echr.coe.int/Documents/
Stats pending 2020 BIL.pdf.

4 Jean-Frangois Renucci. Introduction to the European Convention
on Human Rights. The rights guaranteed and the protection mechanism.
Council of Europe Publishing. 2005. P. 6-7.

> KoHBeHIsI PO 3aXMCT MpaB JIOTMHH 1 OCHOBOMOJIOKHUX CBOOOI.
URL: https://zakon.rada.gov.ua/laws/show/995 004.
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UMY, HABITh SKIIO BOHU BHUKIAJICHI y CIIpaBaX MpOTH
IHIMX JepkaB. Xoda pimenHs Cyay € OpHIAYHO
000B’SI3KOBUMHU JIUIIIE JUIsSI CTOPIH KOHKPETHOI CIIPaBH,
JepykKaBU MOXKYThH 1 TIOBUHHI YHUKATH MOPYIICHL MIPaB
JFOIIMHU TIepeNyciM IUIIXOM MOMEePeNTHBOTO YCYHEHHS
Takux cuTtyamii, ski Cyn Bu3HaB mopynieHHsM KoH-
BEHIIIT CTOCOBHO IHMIMX jAep)kaB. OTpUMaHUI JOCBIJ
BiJl opyureHs KOHBEHIIIT IHIMTMMH JiepKaBaMH H, OTKe,
JIOTPUMAaHHS TIIYMayHOTO TipaBa (res interpretata) cymo-
Boi mpaktukn Cymy Iae 3MOTy Jep)aBaM YHUKHYTH
HeraruBHux pimenb Cymy®. Oanak myxe gacto €CILT
KOHCTaTy€ TOpPYIICHHS IIpaB 3asBHUKIB came dYepe3
3aCTOCYBaHHSA 3aKOHY, IO CYHEPEYUThH ITOJIOKECHHIM
Kougenmii Ta npakruii Cymxy’.

ToMy aOCOJIOTHO JIOTIYHUM BHIAETHCS HE JIUIIE
3NIACHIOBATH TOYKOBHUH MOHITOPWHT YHHHOTO 3aKOHO-
naBcTBa Ha BianosigHicTsh KOHBEHII 3a HAciiaKamuy
MPUUAHATTS BiAMOBIHOTO pitteHHss CymoMm (K 3axif
3arajibHOTO XapakTepy), a W He JOIMycKaTH (QyHKITIO-
HYBaHHS B 3aKOHOJaBYOMY TIOJI aKTiB, IO CYyIepevaTh
KoHBeHI1ii Ta rimoTeTHYHO MOXYTh IIOPYITYBaTH TrapaH-
TOBaHI HElo Mpapa 1 cBoOoaHu. OYEeBHIHO, MA€ ICHYBaTH
TIEBHUI TPEBEHTUBHUI MEXaHi3M, KA OW JTaBaB 3MOTY
BXKE Ha IMOYaTKOBOMY €Talll BiJICIFOBATH TaKi MPOEKTH
3aKOHIB.

Misyicnapooni cmanoapmu. Ha piBai Kowmitery
MiHicTpiB Pagm €Bponu mnpuiiHATO PexomeHnariro
JiepyKaBaM-4JIeHaM IOJ0 TIEPEBIPKU 3aKOHOIPOCKTIB,
YUHHHX 3aKOHIB Ta aJIMIHICTPATHBHOT MPAKTUKHU HA BiJI-
TIOBITHICTh CTaHJIAapPTaM, BUKJIAJICHUM Yy €BpOIeHChKIi
KOHBEHIIT 3 mpaB JronuHU Bix 12 TpaBHs 2004 poky.
Y myHKTI 5 IBOTO TOKYMEHTA «Oepacasam-uieHam
DPEKOMEHOYEMbCA BNPOBAOUMU  CUCTHEMAMUYHY Nepe-
8IpKY Ha 6i0nogionicme KoHneenyii 3axononpoexmis,
0CcObIUBO MUX, WO MOJNCYMb GNIUHYMU HA NpABd
ma c60600u, Axi 6oHa 3axuuyacy. EQEeKTUBHICTD TAKOTO
MEXaHi3My HOSICHIOETBCS THM, IO, YXBATIOIOUH 3aKOH,
SIKMH YCITIITHO MPOWIIOB MEePEeBIpKYy Ha BIAMOBIAHICTH
Kongentiii, nep:kaBa 3MEHIIIy€ PU3UK TOTO, IO B I[LOMY
3aKoHI 3akiazieHo nopymenHs Konseniii ta mo Cyn
BUSIBUTH TaKe MOPYIICHHS".

VY 3BiTIi NpPO JOBrOCTPOKOBE MaWOyTHE CUCTEMHU
€BpONEHCHKOI KOHBEHINI 3 MpaB JIIOOMHK’, TPHUIHS-
tomy 11 rpymast 2015 poky (mm. 38, 52-54, 58 i 71),

¢ Jlonanbx E., Cnek E.-K. HauioHanbHi napiaMeHTH — rapaHTH IpaB

TEOAMHY B €Bpori : mociOHuK A5 mapiaamenTapis / Paga €spornu. Ciuenb
2019 poxy.

7 JluB., HanpuKkiaza, «€noeB mpotu Ykpainn», «Koperpkuii Ta iHmn
npotu Yipainmy, «3eneHuyk i l{umopa npotn Yipainmy.

8 Pexomenpauist Rec(2004)5 Kowmitery minictpis Pagu €Bponu nep-
JKaBaM-WwIeHaM INOJO0 IEePeBIPKH 3aKOHOIPOEKTIB, ICHYIOUHMX 3aKOHIB
Ta aJMIHICTPAaTUBHOI NMPAKTUKU HA BIJNOBIJHICTH CTAaHIApTaM, BUKJIA-
JIEHHM B €BpomeHChKiil KoHBeHWii 3 mpaB ronuHU |EnexrpoHHMIt
pecypc] — Pexxum moctymy mo pecypey: https://zakon.rada.gov.ua/laws/
show/994 574.

®  The longer-term future of the system of the European Convention
on Human Rights, Report of the Steering Committee for Human Rights
(CDDH), adopted on 11 December 2015, Council of Europe [Emex-
TpOHHUIT pecypc] — Pexum poctymy g0 pecypey: https://rm.coe.int/
the-longer-term-future-of-the-system-of-the-european-convention-on-
hum/1680695ad4
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HarsimoBa koMicis 3 TpaB JIFOJAWHU 3pO0HIIa BUCHOBOK:
«Ypsiii TIOBHHHI TIOBHICTIO 1H(OPMYBAaTH MapiIaMeHTH
3 MMUTaHb, 10 CTOCYIOTHCS TIIYMAdeHHS i 3aCTOCYBaHHS
cTannaptiB KoHBEHIIi, BKIIOUAIOUM CYMICHICTH (IIpO-
eKTy) 3akoHojaBcTBa 3 KoHBeHIi€ro (myHKT 197 v);
YICHU TIApIaMEHTY MOBHHHI MaTH JIOCTaTHIO KBai(i-
Kallito 3 MuTaHb KOHBEHIIIi, SIKIIO 1€ IOPEYHO, IIISIXOM
CTBOpPEHHS, JI¢ 1€ JOIIFHO, MapIaMeHTCHKUX CTPYK-
Typ, IO aHAII3YOTh JOTPUMAaHHs MpaB JHOIUHHM, 1/a00
3a JIONIOMOTOIO CITeIiali30BaHOrO CeKpeTapiaty, i/abo
[UTSIXOM 33a0€3MeUeHHsI JOCTYIY HE3aJIeKHUX CKCIIep-
TiB, SIKIIO Il JIOPEYHO, Y paMKax ciBmpaii 3 Pamoro
€Bporu (myHKT 197 vi). HeoOxinHo, m00 HaIlioOHAIbHI
OpPTraHW BIAJM CHCTEMATHYHO TIEPEBIPSUTA CYMICHICTb
MPOEKTIB 3aKOHOJIABCTBA ¥ aJIMiHICTPATUBHOI IPAKTUKH
(y ToMy YHCIIi SIK [Ie BUPAXKEHO B PervIaMeHTaX, PO3Io-
PADKEHHSIX 1 UPKYIsipax) 3 KoHBEHIIIE Ha paHHBOMY
eTari MpoIecy PO3pOOJICHHsI Ta aHAII3yBalld, JIe IIe
JIOPEYHO, OOTPYHTOBYIOUHM B TIOSICHFOBAJIBHIN 3arucIi
JI0 3aKOHOIIPOCKTIB, YOMY NPOEKT 3aKOHY BBaKA€THCS
CYMICHHM 13 BUMOTaMH ITOJIOKEHB IIIOJI0 TIPaB JIFOIUHI
(myHKT 197 Vii)».

CyMICHICTh TIPOCKTIB 3aKOHOJIABCTBA 3 KOHBEHITIEO
MIOPSIIKOBYETHCS  HAHOUTBII MPOAYMAHOMY MeXa-
Hi3My Bepudikaii. CucTeMaTHYHAN HAIIS 32 MIPOSK-
TaMU 3aKOHIB, SIK PABUIIO, 3A1MCHIOETHCSI HA BUKOHAB-
YoMy, a MOTIM Ha IMaplIaMeHTCHKOMY piBHI i HaBiTh 3a
yuactio KoncrutymiitHoro Cymy. Takok NpoBOASTBCS
KOHCYJIBTAIlll 3 HAI[lOHAJBHUMHU IPABO3aXHUCHUMH
iHCTUTYIsIMu ',

BonHouac mocrae nuTaHHS, SIKAA caMe€ OpPraH Mae
3MIACHIOBATH TaKWi KOHTPOJb. Sk 3a3Hayae Komiter
MiwnictpiB Pagu €Bporn B Pexomenmamii'!, cucrema-
THYHAH KOHTPOIIb 3a 3aKOHONPOCKTAMH HEOOXiIHO
3MIIACHIOBATH SIK HA BUKOHaBYOMY (MIHICTEpCTBO FOCTH-
1ii), TaK 1 TMapJIaMeHTChbKOMY (31MCHIOIOTh FOPUIMYHI
BIIUIUTH 200 K OKpeMi MapiiaMeHTCHKI KOMITETH) piB-
HSX, @ B OKPEMHUX BHITQAKAX y TOPSIKY KOHCYIBTAIIN 13
HE3aJIeKHUMH OpraHamu ',

IIpakmuka oepacas-unenie €gponeiicbkozo Coio3y.
AHa3 JOCBily JIepKaB-TiIMUCAHTIB €BPONEHCHKOT

10V upomy pasi iije MoBa PO HE3aJEKHI YCTAHOBH, LIO 3aiiMArOThCsI

YTBEP/KSHHSM 1 3aXMCTOM IIPaB JIIOAMHHU Ta BianoBinaiote [lapusbkum
npuHIunam. JleransHinre npo ne aus. http:/www.ombudsman.gov.ua/
ua/page/secretariat/international-cooperation/international-instruments/
paris-principles.html.

Overview No. DH-SYSC(2016)013REV of the exchange of views held
by the DH-SYSC at its 1st meeting (25-27 April 2016) on the verification
of the compatibility of legislation with the Convention (arrangements,
advantages, obstacles), Steering Committee for Human Rights (CDDH).
Strasbourg, 5 July 2017. URL: https://rm.coe.int/overview-of-the-
exchange-of-views-held-by-the-dh-sysc-at-its-1st-meeti/1 680764171

" Pexomennanis Rec (2004)5 Kowmitery wminictpis Pamu €Bporu
JIepKaBaM-4IeHaM [I0JI0 MEePEeBIPKH 3aKOHOIPOCKTIB, YHHHUX 3aKOHIB
Ta a/IMiHICTPATMBHOI IPAKTUKK Ha BiMOBIIHICTh CTAHAAPTaM, BHKJIa e~
HHUM y €Bporneiicekiil konBeHMii 3 mpas mroxunan. URL: https://zakon.rada.
gov.ua/laws/show/994 574.

2V upomy pasi iije MOBa PO HE3aJIEKHI YCTAHOBH, LIO 3aiiMArOTHCsI
YTBEPKCHHSM 1 3aXMCTOM TIPaB JIIOIMHHU Ta BiANOBinai0Th [lapusbkum
npuHnunam. JleranbHime npo 1e auB. http://www.ombudsman.gov.ua/
ua/page/secretariat/international-cooperation/international-instruments/
paris-principles.html.
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KOHBEHIII1 3 TIpaB JFOIUHK CBIIYUTH PO ICHYBAHHS, SIK
MIHIMYM, TPbOX MOJEJICH TaKoro KOHTPOJIIO 3alIe)KHO
BiJl Cy0’€KTa, IKUW TAKUI KOHTPOJIb 3IHCHIOE.

Ilepesipka opzanamu eéuxonasuoi 61adu. 3araaom
TepeBipka 3aKOHOMPOEKTIB Ha BiamoBijHICT, KoHBEH-
1ii Ta 1 MPOTOKOJIaM PO3MOYMHAETHCS B MiHICTEPCTBI,
sike iHiLiIOBaJ0 MpoekT 3aKkoHy (Xoparis, OpaHiis,
Himewuuna, Jlarsis, Ciosenis)'’. Hanpuknan, y ®pan-
11ii KOYKHE MIHICTepPCTBO Ma€ OjivH abo0 KUIbKa iapo3Ii-
JIB, SIKI BIITOBIIAFOTH 32 MIITOTOBKY TEKCTIB HOPMAaTHB-
HO-TIpaBOBUX akTiB. Y [lonbmm, mepm HiK IpUiiMaTé
pIllIeHHST PO PO3pPOOJIICHHS HOBOTO NPOECKTY, TpaBHIIa
PO3pOOIICHHS 3aKOHOIIPOEKTIB BUMAararTh IiIrOTYBaTh
aHaJli3 YMHHOTO IIPAaBOBOTO TOPSIKY 3 ypaxXyBaHHIM
MIXXKHAPOJAHUX JIOTOBOPIB MO0 3aXUCTY IMPAaB JIFOJWHH,
3a gaxkuMu [lonpina B3suia Ha ceOe BIAMOBIAHI 3000B’ -
3aHHsA".

Kpim Toro, y BeJIMKiif KITBKOCTI AepyKaB-4IICHIB 0CO-
OnyBa BIAMOBIAAIBHICTS HOKJIAAAETHCS HA IIEBHI MiHiC-
TEepCTBa YW BiJIOMCTBA. Y OLIBIIOCTI BHMAJKIB came
Cexperapiar (Kanuensipist), MinictepcTBo 1ocrumii
(ABctpis, Himewuwna, Himepnanmu) ta/a6o Minic-
TePCTBO 3aKOPIOHHUX CIHPAB MAIOTh 3MIHCHUTH TaKy
niepeBipky. Tak, Hanpukiray, y HiMmequusi B 3arasbHOMY
pernamenTi defepanbHAX MIHICTEPCTB MICTHTBCS TaKe
nonokeHHs (§ 46): «llepen moJaHHIM 3aKOHOTIPOCKTY
Ha po3nisf 1o degepaibHOrO ypsiay BiH TIOBUHEH OyTH
HarpasieHui 10 denepanbHOro MiHiCTEpCTBA FOCTHUIIIT
JUTSL TIPaBOBOI ekcrieptusm». Kpim Toro, y Pernamenri
®denepanpHOTO ypsiay B § 26 ykaszaHo: «BimmosigHo
JI0 IbOTO PermaMeHTy, MiHICTp FOCTHIIT MOXKE TIpoTec-
TYBaTU MPOTU MPUIHATTS 3aKOHOIIPOEKTY, SIKIIO BiH HE
BiJIIIOBIJIa€ YUHHOMY 3aKOHOJIABCTBY».

Ilapnamenmcoka nepegipka. KpiMm miepeBipku Ha
piBHI BHUKOHABYOT BIIQJM, EKCIIEPTH3a IPOBOIAMTHCS
TakOK  IOPUAMYHHUMH  CIY:K0aMH  HapjaMeHTy
ii/abo iioro pizHNMH NapJIaMeHTCHKUMH KOMiTeTaMu
(Himeuuwnna, Ipnannis). ¥ Yexii nMMU TUTaHHSAMH OITi-
KY€ETbCS HAyKOBO-JOCTiIHUH [lapimaMeHTChKUil 1HCTH-
TYT, SKHWA HAJICKUTH MapiamMeHty. Y PyMmyHii nmpoektn
HOPMATUBHUX aKTIB PO3POONISIOTHECS 32 IMOTOHKCHHSIM
i3 3akoHOmaBYOK pajoro. OCTaHHIA € creliani3oBa-
HUM JIOpajgyuM opraHoM [lapiaMeHTy, SKHH CIiIKye
3a CYMICHICTIO 3a3HaueHUX MPOEKTiB 3 KOHCTHUTYIIIEO
Ta MDKHAPOIHUMH JTOTOBOPAMH.

OnauH abo KiNbKa TApIaMEHTCHKUX KOMITETIB
MOXYTh HECTH BiJIIOBIJANIBHICT 32 CHCTEMATHYHY
W TocCTiiiHy TiepeBipKy BiAmnoBigHocTi KoHBeHIT Beix

3 Overview No. DH-SYSC(2016)013REV of the exchange
of views held by the DH-SYSC at its 1st meeting (25-27 April 2016) on
the verification of the compatibility of legislation with the Convention
(arrangements, advantages, obstacles), Steering Committee for Human
Rights (CDDH). Strasbourg, 5 July 2017. URL: https://rm.coe.int/
overview-of-the-exchange-of-views-held-by-the-dh-sysc-at-its- I st-
meeti/1680764f71.

4 DH-SYSC Exchange of information on the implementation
of the Convention for the Protection of Human Rights and Fundamental
Freedoms, and the execution of judgments of the European Court
of Human Rights. Contribution of the delegation of Poland. Warsaw,
2 February 2017. URL: https://rm.coe.int.
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npoekTiB 3akoHiB (KowmiTter 3 mpas sroguan Ha Kinpi,
y Xopgarii, Jlarsii, JIutsi, PymyHii, BenukoOpuranii;
KomiTteT 3 KOHCTUTYIIIHHOTO TIpaBa B ABCTpii, DiHISIH-
aii, Itamii, [Topryranii, CroBanbkiit Pecmyomini; Komi-
TeT 3 NpaBoBUX NuTaHb Ha Kinpi, Himeuuuni, JIutsi).
Y Hinepnannax [lapmaMeHT B OCHOBHOMY BHMarae
eKCTIepTH3M HayKOBIIB 1 HimepnaHICchKoro iHCTHTYTY
MpaB JIFOMUHM. SIKIO TapiaMeHTChKHH KOMITET, SIKUH
3aliMa€EThCS TIEPEBIPKOIO CYMICHOCTI 3aKOHOIPOEKTIB,
yBaXkae, 10 € HEBIAMOBiMHICTH KOHBEHIi, BIH MOXe
BHMAararH JI0JaTKoBo1 iH(popMallii B THX, XTO pO3po0IIsB
3akoH (DirstHmisN)",

BomHouac aHami3 3aKOHOMPOEKTIB Ha BIAMOBIHICTh
mpaBaM JIIONUHH TIapIaMEHTapsIMA MOKE BHSBUTHCS
CKJIAJTHUM IPOIIECOM, OCOOIMBO B TOMY Pa3i, SIKIIO 3aKO0-
HOJIaBY1 TPOTIO3HUIIIT MyOIIKYOTh J{yXKe IIBUJIKO, YHAC-
JIOK YOTO MapIaMeHTCHKUM TIPABO3aXUCHUM OpraHaM
3aITUIIAETHCS MAll0 Yacy SIK JUIS pO3DIISy HACIiIKIB
TaKWX 3aKOHIB Ha ITpaBa JIFOIUHHM, TaK 1 JUIS 3BITYBaHHS
nmapjJaMeHTy Mnpo Oyab-sKi HeoOXimHi 3miHH. Yepe3
O0OMEKEHICTh 4Yacy ¥ pecypciB MapiaMeHTapiB Mpo-
OJIEMOIO MOYKE CTAaTH HaBiTh KUIBKICTH NMPOEKTIB 3aKO-
HIB. Y TakoMy pa3i, Io-Tepiire, napiaMeHTapi OBUHHI
BUMAratd BiJl BUKOHABYOI BIagM JOKJIATHO ACTAIi3y-
BaTd MEMOPAHIYM IIONO TpaB JIIOTUHA ST KO)KHOTO
3aIPOTIOHOBAHOTO 3aKOHY, OSICHIOIOUH, YOMY YPSII yBa-
JKae, MO TaKWi 3aKOH CYMICHHUH 13 TIpaBaMH JIFOJMHH,
a00 BKa3yro4W Ha Oy/b-sKYy MOTEHIIHY HECYMICHICTb.
[To-npyre, mapiaaMeHTapi MOXYTh 0OpaTh MPIOPUTETH
JUTSL IETaTHbHOTO BUBYCHHS THX 3aKOHOIABINX TIPOIIO3H-
Ii#, sIKI BOHM BBA)KAIOTh HAMBAKJIMBIITUMHU B KOHTEKCTI
IpaB JIIONWHK Ta BEPXOBEHCTBA Tpasa'®,

Ilepesipka cneyianizosanumu opzanamu. Jleski
JIepXKaBU-YICHU MafOTh crieniajaizoBanmii odic (Harpu-
KJIaJ1, KOHKPETHUH MIAPO3Mia y MIHICTEPCTBI), KOMIIe-
TEHTHUU PO3MISAATH TPOCKTH 3aKkoHiB. lle € miapo3-
JIUT, axiBIli SIKOTO € KOMIETEHTHUMH IIIOJI0 TIOJIOKEHb
Kongenrtii Ta npaktiku Cyny (Asctpis, Kinp, [py3is,
I'pentist, JIutea, Monako, CioBaipka PecryOiika, LlBe-
mist, LlBetnapist). Y HesKuX 1HIIUX JIepiKaBax-awieHax
HEMae criemianizoBanux odicis, ane € odimiiiHi ocodw,
sIK1 crreriianizyroThest Ha nutanasx €KITJT 1 mpaktwii
Cyjy Ta BiJIIIOBIJIAIbHI 32 PO3IVIST IPOCKTIB 3aKOHIB.

VY Oararbox JepkaBax-wicHaxX YpPsi/IOBUH yIOBHO-
Ba:keHmii y cnpasax €CILJI Bixirpae npoBigHy poib
Yy HaJIaHHI KOHCYJBTAIlI 100 TOTO, YH CYMICHI TpO-
eKTH 3aKoHIB 13 monoxeHHsAMH Konseniii (benbris,
Xopsarisi, Kinp, Yexis, Ectonis, Himeuunna, Jlatsis,
[Monbrra, PymyHis, Ykpaina).

5 Overview No. DH-SYSC(2016)013REV of the exchange
of views held by the DH-SYSC at its 1st meeting (25-27 April 2016) on
the verification of the compatibility of legislation with the Convention
(arrangements, advantages, obstacles), Steering Committee for Human
Rights (CDDH). Strasbourg, 5 July 2017. URL: https://rm.coe.int/
overview-of-the-exchange-of-views-held-by-the-dh-sysc-at-its-1st-
meeti/1680764f71.

16 Nownansn E., Criex E.-K. HarionasbHi napiaMeHTH — rapaHTH 1pas
JIIOMHY B €Bporii : mociOHuK i napnamenrtapis / Paga €sponu. CiueHb
2019 poxy.
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HarioHasbHE 3aKOHOIABCTBO YK€ YACTO MICTHTh
TIOJIO’KEHHS, IO TEKCT MPOEKTY 3aKOHY Ma€ CyIpoBO-
JUKYBATHCS TIOSICHIOBAJIBHOIO 3aITUCKOI0, y SIKiH, cepen
IHIIIOTO, Ma€ 3a3Ha4aTUCs PO BiINOBIIHICTH MPOCKTY
3akoHy KoHctutymii Ta/abo KoHBeHNIl (Hanpukias,
EctoHnist). ¥ neskux JaepkaBax-wieHax IMOJaHHS 3aKO-
HOIIPOEKTY MA€ CYIPOBODKYBATUCS OQIIIIHHOI0 3a5BOFO
npo cymicHicth i3 KonBeHtiero (bocHis i ['eprieroBuna,
Kinp, Yexis, Ecronis, Jlarsis, JlutBa, Himepnanmwu,
CrnoBanpka PecniyOnika, Crosenis, [Iseiinapis, Benu-
koOpuTanis)'’.

JMoceio Ykpainu. 17 munas 1997 poxy Bepxosna
Pana Ykpainu parugikysaia KoHBeHII0, BIIITOBIIHO
no crarti 1 sxoi YkpaiHa B3sia Ha ceOe 3000B’s3aHHS
rapaHTyBaTH KOXKHOMY, XTO 3HAXOAMTHCS ij 11 FOpHc-
JIIKITIEr0, TpaBa 1 cBoOoaW, BU3HadeHI KoHBEHIi€ro.
[Topsi0k BUKOHAHHS PIllICHb 1 3aCTOCYBAHHSI MPAKTHKU
Cyny B YkpaiHi Bu3HaueHO 3akoHOM Ykpainu «IIpo
BUKOHAHHS DIlICHb Ta 3aCTOCYBAaHHS IPaKTHKHA €BpPO-
MEHCHKOTO CY/Ty 3 TTpaB JIFoAuHN Bix 23.02.2006 (mami —
3akon)'S. BiamoBigHO 10 MOJIOKEHD 3aKOHY, Ha OpraHd
BUKOHABYOI BJIAAY ITOKJIAIAETHCSA 3M1HCHEHHSA 3aXOLiB
SK 1HIUBIAyaJbHOTO (BUIUIATA CIPABEJIMBOI caTHC-
¢axiii, MOBTOPHUU pO3MISAN CIPaBH aAJAMiHICTPATHB-
HUM OpraHOM TOINIO), TaK 1 3arajJbHOTO XapakTepy,
HEOOXIHUX JUIA HAJIKHOTO BUKOHAHHS PIIICHHS
Cyny y crpaBi poTH YKpaiHu ¥ yCyHEHHs HEIOJIKIB
CHUCTEMHOTO XapakTepy, Kl JIeXKalld B OCHOBI BHSBIIC-
Horo €CIIJI nopymenns Konpeniii. 3okpema, 3rijHO
3 MOJIOKEHHSIMHU cTarTi 13 3akoHy, 3aXoJaMH 3arajb-
HOTO XapakTepy € 3aXOIW, CHpsSMOBaHI Ha YCYHCHHS
3a3HayeHoi B pimeHHi Cylny CHCTEMHOI TpoOieMu
Ta 11 TEepIIONPUYNHM, a caMe: IUISIXOM a) YHEeCCHHS
3MiH /10 YMHHOTO 3aKOHOIABCTBA Ta IPAKTUKH HOTO
3aCTOCYBaHHSI; 0) YHECEHHS 3MiH JI0 aJIMiHICTPAaTHBHOI
MPAKTHKW; B) 3a0€3ICUCHHS IOPHINYHOI EKCIIepPTU3U
3aKOHOIIPOEKTIB; T) 3a0e3rnedeHHs mnpodeciiiHol Tmija-
TOTOBKH 3 NMUTaHb BUBYCHHS KOHBEHII Ta MpakTHKA
Cyay MpoKypopiB, aJlBOKATiB, MPAIliBHUKIB MPaBOOXO-
POHHHUX OpraHiB, MPAIliBHUKIB IMMITpAIlifiHUX CITykKO,
IHIIMX KaTeropii MpaiiBHUKIB, MpodeciifHa JisUTbHICTh
SKUX IIOB’sI3aHa 13 TPaBO3aCTOCYBAaHHIM, a TaKOX 13
TPUMAaHHSAM JItOJied B YMOBax I030aBJICHHS CBOOOIN
TomIo. 30KpemMa, 0COONUBY yBary BapTo 3BEPHYTH caMe
Ha eKCIIePTU3Y 3aKOHOIIPOCKTIB K Ha 3aXiJ[ 3arajJbHOro
XapakTepy, 0 JacTh 3MOTY MIJIBHITUTH SKICTh 3aKO-
HOJaBCTBA Ta YHEMOKIIBHUTH TaK BUIIAIKHU MOPYIICHB
IIpaB JIFOIMHN 1 OCHOBOIIOJIOKHUX CBOOOJ, rapaHTOBa-
aux KonseHiiero.

7 Overview No. DH-SYSC(2016)013REV of the exchange
of views held by the DH-SYSC at its 1st meeting (25-27 April 2016) on
the verification of the compatibility of legislation with the Convention
(arrangements, advantages, obstacles), Steering Committee for Human
Rights (CDDH). Strasbourg, 5 July 2017. URL: https://rm.coe.int/
overview-of-the-exchange-of-views-held-by-the-dh-sysc-at-its- I st-
meeti/1680764f71.

18 TIpo BEKOHAHHS PIllICHb Ta 3aCTOCYBAHHS IPAKTUKN €BPONEHCHKOrO
Cyy 3 IpaB JIFOAUHY : 3aKkoH Ykpainu Bix 23.02.2006 Ne 3477-1V. Ypsno-
Buii kyp’ep. 2006. Ne 60.
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HesBaxkatoun Ha BWIIE3rajaHi MOJOKEHHS 3aKOHY,
B YKpaiHCHKOMY IPABOBOMY TIOJI 3’SIBIISTIOTBCSI 3aKOHO-
JIaB4l aKTH, Y SIKUX MICTATBCS HOPMH, IO Cylepedyarhb
Bumoram Komseniii ta npakrumi Cymy'. Jlo Toro ix,
OCKIJTBKH 1€, SIK MPaBUIIO, aKTH BUILO1 FOPUIMYHOT CHIIH,
BiJITIOBi/IHO, HA BUKOHAHHS iX TIOJIOXKEHBb PO3POOIISIOTHCS
BiJIOMYi HOPMATHBHI aKTH, SKi, Y CBOIO 4epry, po3BUBa-
I0Th HOPMH, 1110 MOXKYTh CHPUYMHHUTH TopylueHHs KoH-
BeHII1. Y 3B’513Ky 3 BUKJIQJICHUM IPOIIOHY€EMO:

1. Yactuau mepmry Ta apyry crarti 19 3akony
BUKJIACTH B PEHAKIIIi:

«1. Opean npedcmasnuymea 30MicHIOE 0008 SI3KOBY eKC-
nepmusy npoeKmia 3aKOHi6, a MaKoHC NIO3AKOHHUX HOPMA-

TNUGHUX AKMIB, HA K NOWUPIOEMbCS BUMO2A 0EPAHCABHOL

peecmpayii, Ha 8I0N0GIOHICcMb nonodicerHam Koneenyii npo
3axucm npas MOOUHU I OCHOBONONIONCHUX 80000 3 Ypaxy-
eanHaAM npakmuku €8poneticbkoco cydy 3 npag IooUHU, 3d
DPe3VIbMAmamil 4020 20mye GiONOGIOHUIL BUCHOBOK.

2. He3oiticnenns nepeddaueHoi 4acmuHow nepuion
yiei cmammi excnepmu3u abo HAAGHICIMb BUCHOBKY NPO
HeGION0BIOHICNb NPOEKNY 3aKOHY, NIO3AKOHHO20 aKma
nonooicennam Komneenyii npo 3axucm npas moounu
i OCHOBONONOJCHUX C80D00 3 YPAXYSBAHHAM NPAKMUKU
Esponeticokoco cydy € niodcmasor Oisi NOBEPHEHHS.
NPOEKMy 3aKOHY PO3POOHUKY ADO BIOMOBU 8 OEPIHCABHIL
peecmpayii 6i0N0BIOHO20 NIO3AKOHHO20 AKMA Y.

2. Yactuny mnepmry crarti 93 3akoHy Ykpainu
«IIpo Permament BepxoBroi Pamum VYkpainm» Bifg
10.02.2010 Ne 1861-VI BuknacTu B Takiil penakiii:

«Cmammasa 93. [lonepeoHiii po3eniad 3aKOHONPOeK-
mie, npoexmie IHWUX aKmie y Komimemax

1. Koorcen 3axononpoexm, npoekm iHuo20 akma nicis
020 peecmpayii He ni3Hiwe AK Y N AMUOEHHUU CMpPOK
nanpaensiemoca 1onosoro Bepxosnoi Padu Ykpainu abo,
8I0N0BIOHO 00 po3nodiny 0606 ’s3xis, [lepwum sacmyn-
Hukom, 3acmynnukom lonosu Bepxosnoi Paou Ykpainu
6 Komimem, sIKul, 6iON0GIOHO 00 NPEOMEMIa GiOAHHS KOMi-
Memie, BUHAYACMbCS 20I06HUM 3 NIO20MOBKU Ui None-
PEOHbO20 PO321sI0Y  3AKOHONPOEKMY, NPOEKmy [HUO020
axkma, a maxoxic y Komimen, 00 npeomema Gi0aHHs K020
Hanexcamv NumaHHs 0r0xicenty, 018 NPOBEOEHHS eKC-
nepmusu w000 U020 6NIUBY HA NOKASHUKU O100HCeny
il 8iONOGIOHOCI 3AKOHAM, WO DPe2yTiomyb 0100HCemHi
BIOHOCUHU, KOMImem, 00 npeomMema GiOaHHsL IKO20 Hdjle-
rcamov NUMAanHA 60pomvOU 3 KOPYNYIcio, 01 Ni020MOBKU
EKCNepPmHO20 BUCHOBKY U000 1020 8iONOBIOHOCII BUMO-
2am aHmuKopynyitiHo2o 3aKOHOOA6cmed ma @ Komimen,
00 npeomema GIOAHHA SKO2O HANEHCUMb OYIHIOBAHHS
BIONOBIOHOCMI 3AKOHONPOEKMIB MINCHAPOOHO-NPABOBUM

30006 ’sa3aunsim Ykpainu y cghepi egponeticokol inmezpayii

07151 Ni020MosKU excnepmnozo 6ucrosxy. Koorcen 3axono-
npoeKkm ne NiZHIUY AK Y MPUOCHHUII CMPOK HANPAg-
AsA€MbC KoMmimemom, 00 npeomema GIOAHHA AKO20
Hanexcamsb numannsa 6100xcemy, 0o Kaodinemy Mini-
cmpie YKpainu 013 30iiiCHeHHA eKCnepmu3u wjo0o iozo
GNIUBY HA NOKA3HUKU 0100dicemy il 6i0N0GIOHOCHI 3aKO-
Ham, w0 pezynioms 0100cemHi 6iOHOCUHU, | KoMime-
mom, 00 npeoMema I0AHHs K020 HAIEHCANb RUMAHHA

19 Jlus., nanpuknaj, «€noes nporu Ykpainuy», «Kopeupkuii ta iHmi

npotu YkpaiHmy», «3eneHuyk i Llumopa npotn Yipainm.
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000eprcanns npae i c60600 JIIOOUHU MaA 2POMAOAHUNA,
00 Minicmepcmea 1wocmuyii Ykpainu 0na 30iicHeHHA
eKchepmu3u Ha 6IONO0GIOHICMb NPOEKmy aKma nono-
scennam Koneenuii npo 3axucm npae n1o0unu i 0cHo8o-
RONOIHCHUX C680000 3 ypaxysannam npaxkmuku €eponeil-
CbK020 cy0y 3 NpAg JII0OUHU».

3. ITlomokeHHst yacTUHM Apyroi cTarti 94 3akoHy
Vkpainu «IIpo Pernmamenr BepxoBHoi Panu Ykpainu»
Bix 10.02.2010 Ne 1861-VI 10m0BHUTH ITyHKTOM 11

«l') sucnosox 3a pesyiomamamu excnepmusiu Ha
8I0N0GIOHICMb Npoekmy akma nonoxceHuam Koneenyii
npo 3axucm npaes JOOUHU I OCHOBONONONCHUX C80000
3 ypaxysanusim npakmuku €eponeicprozo cyoy 3 npag
JIOOUHU, Y SAKOMY UOembCsi PO HeBIONOGIOHICMb 3AKO-
Honpoexmy nonodcennam Kongenyii npo 3axucm npas
JIOOUHU | OCHOBONONONCHUX CB0O00 3 YDAXYBAHHAM
npaxkmuku €8ponelicokozo cyoy 3 npas A0OUHUY.

BucHoBkn

3niliCHEHHST KOHTPOJIIO 32 BiJIMOBIJHICTIO 3aKOHOIIPO-
extiB Konsenuii Ta npaxrtuii €CIJI € BU3HaHOIO Mpak-
THKOIO, 110 PEKOMEH/IOBaHa JepkaBaM-ydacHULsIM Paan
€Bpor {1 YCHINTHO BTUTIOETHCS JIepKaBaMU-YICHAMHU
€Bponeiicbkoro Corozy. Tak, Ha MpaKTUIll 3arajoM iCHye
3 MOJIeNi TAaKOro KOHTPOITHO, 3aJIXKHO Bill CY0’€KTa, KU
3IIHCHIOE TaKUi KOHTPOJb: OpPraHAMH BHKOHABYOI BIIAJIH,
MapIIaMEHTChKHIA KOHTPOJb, KOHTPOJb, IO 3/iMCHIO-
€THCSI CIICIIAEHO CTBOPSHUMH opraHamMu. [lopsin i3 M
JOIUTFHO TaKOK TOBOPUTH TIPO CHCTEMY KOHTPOJIO, SKa
CKJIQJIAEThCS 3 IEKUTHKOX PIBHIB 3aJICKHO BiJl CTaJil Tpo-
XOJUKCHHSI TIPOEKTY 3aKOHY: a) MEpIINi piBeHb — CTais
po3pobneHHs (TiepeBipka 3MIHCHIOETCS PO3POOHUKOM, Ha
SIKOTO TIOKJIQAAI0ThCsl 3000B’sI3aHHS IIOJI0 PO3POOIEHHS
SKICHOTO TIPOEKTY 3aKOHY, IO BiAMOBiZae 3000B’s13aH-
HSIM JiepkaBu 3a KoHBeH11i€er0); 0) npyruid piBeHb — cTajist
roziayi J10 mapyiaMeHTy (mepeBipka 3/1iiCHIoeTbes Cy0’ ek-
TOM 3aKOHOIABYOl iHimiaTHBH: Ypsaom, [Ipe3umaeHToMm
a00 TIPeNCTaBHIKOM TIApIIAMEHTY; TIPU IIHOMY IOITEHO
B MEKax PErIaMEHTIB 3aKOHOIABUHMX OPTaHiB YCTAaHOBUTH
«hinpTpm», Aki O AaBaK 3MOTY ITOBEPTATH PO3POOHHU-
KaM TIPOEKTH 3aKOHIB, sKi He BiIMOBinaroTh KoHBeHIIT
un nipakTuii Cymy); B) TpeTii piBeHb — IepeBipKa i Jac
TIPOXO/IKEHHS 3aKOHOITPOEKTY Yepe3 MapiIaMeHTChKi TIpo-
neaypu (y TakoMy pa3i KOHTPOIb MOXKe 31HCHIOBATHCS
KOMITETOM, /10 cepH BilaHHS SKOTO HAJICKUTh NUTaHHS
MpaB JIIOAUHE Y MibKHapoaHi nutanHs). 1llogo mocixy
YKpaiHu BapTo 3a3HAYMTH, 110 HUHI BIICYTHIM e(eKTHB-
HUI MeXaHi3M, SIKMi OM He JIOIYyCKaB MPOXOPKEHHs 10
mapiaMeHTy MPOEKTIB 3aKOHIB, IO Cylepedarb IOoJo-
sxerHsiM €KTTJT 1 mpakramii Cyy. Tpo 1ie cBiTYMTh HU3KA
cnpas, y sikux €CILJI Bu3HaB nopy1eHHst YKpaiHOto Mpas,
rapaHToBaHUX KOHBEHIi€I0, IO CHOpPHYIMHEHE HU3BKOIO
SIKICTIO 3aKOHOJIaBYMX aKTiB. ToMy TIpOBEICHHS eKcrep-
THU3M 3aKOHOTIPOEKTIB Ha BiNOBIIHICT, KOHBEHIIIT 3MO%ke
CTaTH HACTIPAB/i AifiCHUM Ta e(heKTUBHIM 3aCO00M YHHK-
HeHHs1 KoHcTararii CynoMm mopylieHHs YKpaiHOw TpaB
JIFOZIMHY M OCHOBHHUX CBOOO/I, rapaHToBaHNX KoHBEHIII€0,
1 BUKOHaHHsI YKpPaiHOIO CBOIX 3000B’sI3aHb Mepej Tpoma-
JITHAMU YKpaiHU Ta CBITOBOIO CHUTHLHOTOFO.
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Transfrontier cooperation is a specific type of the international relations regulating cooperation between local
authorities of territorial communities on the subnational and regional levels. The lineaments of these international
relations is the existence of frontier between the participants of the mentioned relations, though, the geographical
contiguity is a compulsory feature. Currently the transfrontier cooperation in Europe has gained significance as
an instrument of neighboring territories development and as an impact for euro integration process. Gradually,
the development of any relations provokes appearance of the legal regulation that establishes and guarantees
common rules for all the participants of such relations.

The article hereof is devoted to the analysis of the specific basic treaty of the Council of Europe regarding
the transfrontier cooperation namely the European Outline Convention on Transfrontier Co-operation between
Territorial Communities or Authorities (ETS No. 106), signed at Madrid in 1980, and additional protocols (ETS
No. 159, ETS No. 169 and CETS No. 206) that are the integral part of the Convention mentioned herein. The article
points out the main provisions of the Madrid Convention. The provisions of the additional protocols to the Madrid
Convention that are also defined in the article hereof, signify the further development of the transfrontier cooperation
between the European states. Besides the analysis of the Madrid Convention, the article touches upon other Council
of Europe documents (conventions, resolutions, charters, declarations etc.) and the European Union documents
(in particular EU regulations and Committee of the Regions acts) that are directly related to the transfrontier
cooperation. It is stressed that the most established concept, which originally covers every kind of international
co-operation between local and regional authorities, is the “transfrontier co-operation”. With this regard, the article
hereof presumes that the transfrontier cooperation continues its active development, improves forms and methods
of cooperation; this process can be seen in the further specific Council of Europe and European Union legal acts that

are adopted in order to regulate concrete issues of contiguous regions.

Introduction

As of today transfrontier cooperation is a powerful
euro integration driver and an effective development
instrument for border regions of the European states'.
The transfrontier cooperation is also one of the most
effective drivers on the track to the European Union
on the regional level, due to active participation
of border territorial communities with neighbors. All
the Eastern Europe countries that joined the European
Union during the last decade traveled this path?
The actuation of the transfrontier cooperation needs
the due legal regulation in order to guarantee satisfaction
of pan-European interests by setting common regulations
represented foremost in the Council of Europe
documents®.

In connection therewith, the first Council of Europe
special treaty that has set up the legal regulation
and criteria of the transfrontier cooperation is a European
Outline Convention of Transfrontier Co-operation
between Territorial Communities or Authorities (ETS

' MixkHaposi 38’13k YKpaiHu: HayKOBI MOIIYKH 1 3HaXiaKku. Midicei-

domuuil 30ipHuK Haykosux npaysy / Binn. pen. C.B. Binasacpkuid. Bur. 15.
KuiB : Iu-1 icropii Ykpaiuu HAH Ykpainu, 2006. C. 309.

2 TpaHCKOpIOHHE CIIIBPOOITHHIITBO JIOIIOMOXe YKpaiHi CTaTH 4acTH-
HOW «EBponu perioHiB». Ykpaina-€spocorws y demanax. 2010. Ne 3.
C.2.

3 Mikyna H.A., TonkoBanos B.B. Tpanckop/oHHE CIIiBpOOITHHUITBO :
nocionuk. Kuis : Kpamap, 2011. C. 28.
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No. 106), Madrid, 21/05/1980* (hereinafter ‘Madrid
Convention’). Being well developed the European
transfrontier cooperation has still been evolutionizing,
improving forms and creating new levels and bodies
of cooperation. With this regard, studying the contest
of the Madrid Convention and related legal acts, as well
as the practice of their implementation is a matter of great
importance for all the Council of Europe member states.

Therefore, the purpose of the current study is to
determine:

— the content of the Madrid’s Convention provisions
regarding legal regulation of the European transfrontier
co-operation;

— the content of additional protocols to the Madrid
Convention regarding legal regulation of the European
transfrontier cooperation;

— the range of relevant European legal acts adopted
on the basis with regard to the Madrid Convention
and its three additional protocols.

The degree of scientific development of the issue.
Regarding that the transfrontier co-operation is now
becoming even more urgent, this kind of cooperation
has become the main area of expertise of the big number
of the European scientists, such as: I. Artiomov®,

4 European Outline Convention on Transfrontier Co-operation
between Territorial Communities or Authorities (ETS No. 106), Madrid,
21/05/1980. URL: https://www.coe.int/en/web/conventions/full-list/-/
conventions/treaty/106 [accessed 18 February 2020].

5 Apteomos [.B. TpanckopaoHHe criBpoOITHHIITBO B €BPOIHTErpalliii-
Hilf cTparerii Ykpainu : MoHorpadis. Yxropox : Jlipa, 2009. 520 c.
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M. Baimuratov®, P. Balchin, L. Sykora and G. Bull’,
N. Chudyk and R. Mudrak?, G. Gorzelak’®, A. Jakubowski,
A. Miszczuk, B. Kawatko, T. Komornicki and R. Szul'°,
T. Marshall, J. Glasson and P. Headicar!!, M. Perkmann'?,
N. Mikula™", S. Schmahl and M. Breuer®,
V. Tolkovanov'é, Ye. Vasylkova'’, V. Zasadko'® and others.

At the same time, the further development
of the transfrontier co-operation between Ukrainian
border regions, as well as the declaration in
the Constitution of Ukraine (Preamble, Article 85(5),
102 and 116(1-1)" of the euro integration vector
of Ukrainian foreign policy, all mentioned, demand
subsequent scientific researches of the FEuropean
transfrontier co-operation.

Key findings

By the adoption of the Madrid Convention®
(entry into force: 22/12/1981, date 39 participants)
the Council of Europe member states settled general
aspects of the transfrontier co-operation. As it was
stated by Ye. Vasylkova, the Madrid Convention
promoted removal of state borders within the meaning
of social, economic and cultural barrier and facilitated

¢ BaiimypatoB M.O. MyHiuunansHe npaBo YKpaiHW: Mipy4YHUK.

2-re BuA., nom. Kuis : IIpaBosa eqnicts, 2009. 716 c.

7 Regional policy and planning in Europe. Paul Balchin, Ludek Sykora,
Gregory Bull. Taylor & Francis. 2002. 304 p.

8 UYymuk H.O., Myzmpak P.M. IMmiementauis npuxiunis €Bponeii-
CBKOT XapTii MiCIIEBOrO CaMOBPsIIyBaHHS y BITYU3HSIHY CHCTEMY Miclie-
BOTO CaMOBPsiAyBaHHA. Haykosuil 6ICHUK Yoc20poOcbKo2o HAYiOHAb-
Hoeo yrieepcumemy. Cepis «Ilpasoy / roin. pen. K0.M. bucara. Yxropon :
Bupaauunii gim «lenbBetukay, 2013, Bum. 23. U. 1. T. 1. C. 148-151.

®  Gorzelak Grzegorz. The regional dimension of transformation in
Central Europe. Regional policy and development series: 10. J. Kingsley,
1996. 152 p.

1 The EU’s new borderland: cross-border relations and regional
development. Andrzej Jakubowski, Andrzej Miszczuk, Bogdan Kawatko,
Tomasz Komornicki, Roman Szul. 1st Edition. Routledge. 2019. 250 p.
""" Contemporary issues in regional planning. Tim Marshall, John
Glasson, Peter Headicar. Ashgate, 2002. 264 p.

2 Perkmann Markus. Construction of new territorial scales:
A framework and case study of the EUROREGIO cross-border region.
Regional Studies. Vol. 41.2. March 2007. P. 253-266.

13 TpaHCKOp/OHHE CIHIiBPOOITHUITBO VYKpaiHM B KOHTEKCTi €BpO-
inrerpanii: monorpadis / Mikyma H. A., 3acagko B. B. Kuis: HIC/,
2014.316 c.

4 Mikyna H.A., Tonkoanos B.B. TpaHckopaoHHE CIiBPOOITHHIITBO :
nocibuuk. Kuis : Kpamap, 2011. 259 c.

5 The Council of Europe: Its Law and Policies. Edited by Stefanie
Schmahl, Marten Breuer. Oxford University Press. 1 edition
(May 9, 2017). 1080 p.

16 Mikyna H.A., Tonkoanos B.B. TpaHckopoHHE CHIBPOGITHUIITBO :
noci6unk. Kuis : Kpamap, 2011. 259 c.

17 Bacuibkoa €. €Bpornelicbka (paMKOBa) KOHBEHLIisi PO TPAHCKOP-
JOHHE CIHIBPOOITHULTBO MK TEpHTOpialbHUMM OOIIMHAMHU abo BIac-
mamu 1980 poky: cmpoba cuctemHoro aHanizy. Haykoeuii sichux Axa-
Odemii’ myHiyunanvrozo ynpaeninus. Cepis «Ilpasoy : 30ipHUK HayKOBUX
mpatk. 2011. Bum. 2. C. 81-92. URL: http://nbuv.gov.ua/UJRN/Nvamu_
pr 2011 2 9 [accessed 18 February 2020].

18 Mikyna H.A., 3acajgxo B.B. TpauckopnoHHe criiBpo6iTHULTBO YKpa-
THU B KOHTEKCTi €BpoinTerpanii : MoHorpadis. Kuis : HIC/], 2014. 316 c.
19 Koncruryuis Vkpainu Big 28.06.1996 Ne 254k/96-BP. URL: https://
zakon.rada.gov.ua/laws/show/254k/96-Bp [accessed 18 February 2020].
2 European Outline Convention on Transfrontier Co-operation
between Territorial Communities or Authorities (ETS No. 106), Madrid,
21/05/1980. URL: https://www.coe.int/en/web/conventions/full-list/-/
conventions/treaty/106 [accessed 18 February 2020].
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the emergence of the “Europe of regions”. The
Convention is the main special legal document
of the Council of Europe in international cooperation
of local authorities and communities on the regional
and local levels. It is an European legal act that sets
forth, confirms and regulates organizational legal
forms of participation of the local authorities in
the external links. Mentioned external links, to a wide
extent exist on a level of the international consistent
interstate cooperation?'.

Article 1 of the Madrid Convention states
the following: “Each Contracting Party undertakes
to facilitate and foster transfrontier co-operation
between territorial communities or authorities
within its jurisdiction and territorial communities
or authorities within the jurisdiction of other
Contracting Parties. It shall endeavor to promote
the conclusion of any agreements and arrangements
that may prove necessary for this purpose with due
regard to the different constitutional provisions
of each Party”?.

The Madrid Convention stipulates the meaning
of the conception of the “transfrontier co-operation”.
In particular, Article 2(1) of the Madrid Convention
set out that for the purposes of this Convention,
“transfrontier  co-operation” shall mean any
concerted action designed to reinforce and foster
neighborly relations between territorial communities
or authorities within the jurisdiction of two or
more Contracting Parties and the conclusion of any
agreement and arrangement necessary for this purpose.

Hans-Martin Tschudi?® in his report on the meeting
of Congress of local and regional authorities in
Europe titled “Promoting transfrontier co-operation:
an important factor of democratic stability in Europe”
emphasizes, that the most established concept,
which originally covers every kind of international
co-operation between local and regional authorities,
is the “transfrontier co-operation”*. According to
the para 14 of the Opinion 24(2004) on the draft
outlook report of the Committee of the Regions on
a new legal instrument for cross-border co-operation
the terms of “transfrontier” and “cross-border”
for the Council of Europe are identical and mean

2l BacwibkoBa €. €Bporieiicbka (paMKOBa) KOHBEHILISI TPO TPAHCKOP-

JIOHHE CIIBPOOITHUITBO MK TEPUTOpialIbHUMH OOIIMHAMM abo0 Biac-
miMu 1980 poky: crpoba cucremHoro anamisy. Haykosuil gicnuk Axa-
Odemii’ myniyunansrozo ynpagninua. Cepia «Ilpasoy : 301pHUK HayKOBHX
mpatb. 2011. Bum. 2. C. 82-83. URL: http://nbuv.gov.ua/UJRN/Nvamu
pr_2011 2 9 [accessed 18 February 2020].

22 European Outline Convention on Transfrontier Co-operation
between Territorial Communities or Authorities (ETS No. 106), Madrid,
21/05/1980. URL: https://www.coe.int/en/web/conventions/full-list/-/
conventions/treaty/106 [accessed 18 February 2020].

3 Hans-Martin Tschudi — Swiss representative on the IX meeting
of the Congress of local and regional authorities in Europe (Strasbourg,
4-6 July 2002).

2 Promoting transfrontier —co-operation: an important factor
of democratic stability in Europe — CPR (9) 3 Part II. Rapporteur: Mr.
Hans-Martin Tschudi (Switzerland). URL: https://rm.coe.
int/09000016807196f6#P77_8182 [accessed 18 February 2020].
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co-operation between territorial communities or
authorities in an area straddling a common border?.

Article 3 of the Madrid Convention has important
practical bearing. Mentioned article 3 encourages
territorial communities to conclude agreements with
each other. This arrangements may be based on
the templates appended to the Madrid Convention.
These templates can be changed or modified according
to the precise context.

Later there were three protocols adopted to
the Madrid Convention, as follows:

— Additional Protocol to the European Outline
Convention on Transfrontier Co-operation between
Territorial Communities or Authorities (ETS No. 159),
Strasbourg, 09/11/1995% (entry into force: 01/12/1998,
date 24 participants);

— Protocol No. 2 to the European Outline Convention
on Transfrontier Co-operation between Territorial
Communities or Authorities concerning interterritorial
co-operation (ETS No. 169), Strasbourg, 05/05/1998%
(entry into force: 01/02/2001, date 23 participants) and

— Protocol No. 3 to the European Outline Convention
on Transfrontier Co-operation between Territorial
Communities or Authorities concerning Euroregional
Co-operation Groupings (ECGs) (CETS No. 206),
Utrecht, 16/11/2009* (entry into force: 01/03/2013,
date 7 participants).

Additional protocols to the Madrid Convention are its
integral part and demonstrate the following sustainable
development of transfrontier co-operation.

The first Protocol to the Madrid Convention, adopted
in 1995 (hereinafter “Protocol No. 1”°)* contains some
practical details regarding concluding transfrontier
co-operationagreements betweenterritorial communities
or authorities in equal terms of reference. Among other
provisions, it is stated that agreement between local
communities can stipulate an establishment of mutual
bodies of the transfrontier co-operation between local
authorities. The important provision of the Protocol

2 Opinion 24(2004) on the draft outlook report of the Committee
of the Regions on a new legal instrument for cross-border co-operation //
Texts adopted by 11th Session, 25 to 27 May 2004, Congress of Local
and Regional Authorities of Europe, Council of Europe.

% Additional Protocol to the European Outline Convention on
Transfrontier Co-operation between Territorial Communities or
Authorities (ETS No. 159), Strasbourg, 09/11/1995. URL: https://www.
coe.int/en/web/conventions/full-list/-/conventions/treaty/159  [accessed
18 February 2020].

27 Protocol No. 2 to the European Outline Convention on Transfrontier
Co-operation between Territorial Communities or Authorities concerning
interterritorial co-operation (ETS No. 169), Strasbourg, 05/05/1998.
URL:  https://www.coe.int/en/web/conventions/full-list/-/conventions/
treaty/169 [accessed 18 February 2020].

2 Protocol No. 3 to the European Outline Convention on Transfrontier
Co-operation between Territorial Communities or Authorities concerning
Euroregional Co-operation Groupings (ECGs) (CETS No. 206), Utrecht,
16/11/2009. URL: https://www.coe.int/en/web/conventions/full-list/-/
conventions/treaty/206 [accessed 18 February 2020].

2 Additional Protocol to the European Outline Convention on
Transfrontier Co-operation between Territorial Communities or
Authorities (ETS No. 159), Strasbourg, 09/11/1995. URL: https://www.
coe.int/en/web/conventions/full-list/-/conventions/treaty/159  [accessed
18 February 2020].
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hereof, allows for the mentioned mutual body to possess
legal capacity.

The second Protocol to the Madrid Convention,
adopted in 1998 (hereinafter, “Protocol No. 27)%
gives the precise division between two conception
the “transfrontier co-operation” and the “inter-territorial
co-operation”. The Preamble of Protocol No. 2 states as
follows: “in order to perform their functions effectively,
territorial communities or authorities are increasingly
co-operating not only with neighboring authorities
of other States (transfrontier co-operation), but also with
foreign non-neighboring authorities having common
interests (interterritorial co-operation), and are doing
so not only within the framework of transfrontier
co-operation bodies and associations of territorial
communities or authorities but also at bilateral level”.

Article 1 of Protocol No. 2 states as follows:
“For the purpose of this Protocol, “interterritorial
co-operation” shall mean any concerted action designed
to establish relations between territorial communities or
authorities of two or more Contracting Parties, other than
relations of transfrontier co-operation of neighboring
authorities, including the conclusion of co-operation
agreements with territorial communities or authorities
of other states™".

The third protocol to the Madrid Convention,
adopted in 1998 (hereinafter, “Protocol No. 37)%
regulates the transfrontier co-operation within
the specific body such as “Euroregional co-operation
grouping” (hereinafter “ECG”). Article 1 of the Protocol
No. 3 stipulates the legal status of such transfrontier
co-operation body, the procedure of its establishment
and functioning. Article 3 of Protocol 11 states as follows:
“The ECG shall be a legal person, governed by the law
of the Party, Council of Europe member State, in which
it has its headquarters. The ECG shall have the most
extensive legal capacity accorded to legal persons under
that State’s national law. The law applicable to the type
of corporate entity chosen for the ECG by the members
shall be stipulated in the agreement establishing
the ECG, without prejudice to the provisions of this
Protocol or to any other specific provision adopted
by the party in accordance with Article 13. The ECG
shall have the right to its own budget and the power
to implement it. The ECG may enter into contracts,
hire staff, acquire movable and immovable property
and bring legal proceedings™.

30 Protocol No. 2 to the European Outline Convention on Transfrontier
Co-operation between Territorial Communities or Authorities concerning
interterritorial co-operation (ETS No. 169), Strasbourg, 05/05/1998.
URL:  https://www.coe.int/en/web/conventions/full-list/-/conventions/
treaty/169 [accessed 18 February 2020].

31 Ibid.

32 Protocol No. 3 to the European Outline Convention on Transfrontier
Co-operation between Territorial Communities or Authorities concerning
Euroregional Co-operation Groupings (ECGs) (CETS No. 206), Utrecht,
16/11/2009. URL: https://www.coe.int/en/web/conventions/full-list/-/
conventions/treaty/206 [accessed 18 February 2020].

3 Ibid.
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A fair number of international documents related
to exercising and encouragement of the European
transfrontier co-operation and inter-regional policy
of the European countries are currently in force.
Among them there are Council of Europe conventions
(binding documents) and other acts of recommending
nature. Unfortunately, the established standard length
for scientific article disables to explore the content
of mentioned documents, still it is deemed necessary to
list them.

Binding conventions on transfrontier co-operation
of the Council of Europe:

— European Charter of Local Self-Government (ETS
No. 122), Strasbourg, 15/10/1985%* (entry into force:
01/09/1988, date 47 participants);

— Additional Protocol to the European Charter
of Local Self-Government on the right to participate
in the affairs of a local authority (CETS No. 207),
Utrecht, 16/11/2009% (entry into force: 01/06/2012,
date 19 participants);

— Convention on the Participation of Foreigners in
Public Life at Local Level (ETS No. 144), Strasbourg,
05/02/19923¢  (entry into force: 01/05/1997, date
9 participants);

— European Charter for Regional or Minority
Languages (ETS No. 148), Strasbourg, 05/11/1992%
(entry into force: 01/03/1998, date 25 participants);

— European Landscape Convention (ETS No. 176),
Florence, 20/10/2000%® (entry into force: 01/03/2004,
date 40 participants) and others.

Besides Council of Europe conventions there are a lot
of other documents devoted to European transfrontier
co-operation that do not have the status of treaty. Among
them there are resolutions, charters, declarations,
etc. These documents should not be underestimated
as long as they contain definite attitude and approach
of the European states to the exact transfrontier
co-operation aspects. The absence of legal status of such
documents gives the opportunity for their extensive use
in order to show some positive experience and to form
and represent some specific regulatory change etc.*.

3 European Charter of Local Self-Government (ETS No. 122),
Strasbourg, 15/10/1985. URL: https://www.coe.int/en/web/conventions/
full-list/-/conventions/treaty/122 [accessed 18 February 2020].

3 Additional Protocol to the European Charter of Local Self-Government
on the right to participate in the affairs of a local authority (CETS No. 207),
Utrecht, 16/11/2009. URL: https://www.coe.int/en/web/conventions/full-
list/-/conventions/treaty/207 [accessed 18 February 2020].

3% Convention on the Participation of Foreigners in Public Life at Local
Level (ETS No. 144), Strasbourg, 05/02/1992. URL: https://www.coe.
int/en/web/conventions/full-list/-/conventions/treaty/144 [accessed
18 February 2020].

37 European Charter for Regional or Minority Languages (ETS No. 148),
Strasbourg, 05/11/1992. URL: https://www.coe.int/en/web/conventions/
full-list/-/conventions/treaty/148 [accessed 18 February 2020].

3% European Landscape Convention (ETS No. 176), Florence,
20/10/2000. URL: https://www.coe.int/en/web/conventions/full-list/-/
conventions/treaty/176 [accessed 18 February 2020].

3 HopmaruBHO-TIpaBoBHH oriisia o0 npodinakrukn BIJI/CHIly
Ta JIOCTYIy MiMTITKIB, 30KpeMa 3 TPyl PH3UKY, 10 MEIUKO-COLIaIbHUX
mocnyr : aHaniTiuaHuii 38iT / B.M. Cremenko Ta in. Kuis : Vkp. iH-T cor.
nocnimk. im. O. SIpemenka, 2013. C. 44.
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Legal non-regulatory acts adopted by the Council
of Europe devoted to the transfrontier co-operation:

—Resolution No.2 on The Europeanregional/spatial
planning charter (Torremolinos Charter), adopted by
6th European Conference of Ministers responsible for
Regional Planning (CEMAT) (Torremolinos, Spain:
19-20 May 1983) on “Prospects of development
and of spatial planning in maritime regions”*;

— Revised European Charter on the Participation
of Young People in Local and Regional Life Charter,
adopted by the Congress of Local and Regional
Authorities of Europe (10th session — 21 May 2003 —
Appendix to Recommendation 128)*;

— The Utrecht Declaration on Good Local
and Regional Governance in Turbulent Times:
The Challenge of Change, adopted on the 16th
session Council of Europe Conference of Ministers
responsible for Local and Regional Government
(Utrecht, 16—17 November 2009)** and others.

It bears mentioning, that Madrid Convention has
become a basis for adoption of relevant documents
within the European Union. The European Union
cross-border legislation includes, without being
limited to:

— Regulation (EC) No 1082/2006 of the European
Parliamentandofthe Councilof5July2006onaEuropean
grouping of territorial cooperation (EGTC)*;

— Communication from the Commission to
the Member States of 28 April 2000 laying down
guidelines for a Community initiative concerning
trans-European cooperation intended to encourage
harmonious and balanced development ofthe European
territory — Interreg I11*;

— Opinion of 13 March 2002 of the Committee
of the Regions on “Strategies for promoting cross-
border and inter-regional co-operation in an enlarged

40 Resolution No. 2 on The European regional/spatial planning charter
(Torremolinos Charter), adopted by 6th European Conference of Ministers
responsible for Regional Planning (CEMAT) (Torremolinos, Spain:
19-20 May 1983) on “Prospects of development and of spatial planning
in maritime regions”. URL: https://rm.coe.int/6th-european-conference-
of-ministers-responsible-for-regional-planning/168076dd93  [accessed
18 February 2020].

4 Revised European Charter on the Participation of Young People
in Local and Regional Life Charter, adopted by the Congress of Local
and Regional Authorities of Europe (10th session—21 May 2003 —Appendix
to Recommendation 128). URL: https://rm.coe.int/168071b4d6 [accessed
18 February 2020].

4 The Utrecht Declaration on Good Local and Regional Governance
in Turbulent Times: The Challenge of Change, adopted on the /6th
session Council of Europe Conference of Ministers responsible for Local
and Regional Government (Utrecht, 16—17 November 2009). URL:
https://rm.coe.int/1680748055 [accessed 18 February 2020].

4 Regulation (EC) No 1082/2006 of the European Parliament
and of the Council of 5 July 2006 on a European grouping of territorial
cooperation (EGTC). URL: https://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=CELEX:32006R 1082 [accessed 18 February 2020].

4 Communication from the Commission to the Member States
of 28 April 2000 laying down guidelines for a Community initiative
concerning trans-European cooperation intended to encourage harmonious
and balanced development of the European territory — Interreg I11. OJ C
143, 23.5.2000, P. 6-29. URL.: https://eur-lex.europa.eu/legal-content/en/
TXT/?uri=CELEX%3A32000Y0523%2801%29 [accessed 18 February
2020].
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European Union — a basic document setting out
guidelines for the future” etc.

The legal documents represented in the article hereof,
contain basic European transfrontier co-operation
standards. They build the fundamental basis
of the modern transfrontier co-operation between
the Council of Europe member states. The purpose
of the abovementioned legal acts is to create an unified
approach to regulation of the transfrontier co-operation.

Conclusions

1. The European Outline Convention of Transfrontier
Co-operation between Territorial Communities or
Authorities (ETS No. 106), Madrid, 21/05/1980 (Madrid
Convention) together with its three additional protocols
adopted in 1995, 1998 and 2009 are forming the basis

4 Opinion of 13 March 2002 of the Committee of the Regions on
“Strategies for promoting cross-border and inter-regional co-operation in
an enlarged European Union — a basic document setting out guidelines
for the future” (2002/C 192/09). OJ C 192, 12.8.2002, P. 37-42. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:520
00ARO0180&rid=10 [accessed 18 February 2020].
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for the European transfrontier cooperation. The Madrid
Convention is the main special legal document
of the Council of Europe in the international cooperation
of local authorities and communities on the regional
and local levels.

2. With regard to the Madrid Convention (1980)
a scope of other conventions and advisory acts on
different aspects of the transfrontier cooperation
were adopted within the Council of Europe. These
legal documents contain basic European transfrontier
co-operation standards.

3. The Madrid Convention (1980) induced
the adoption of relevant regulatory acts on
the transfrontier cooperation within another European
regional organization such as the European Union;
more specifically the EU regulations and Committee
of the Regions documents.

Further scientific articles are to be devoted to analysis
of the content and correlation between the concept
“transfrontier ~co-operation” with other relevant
conceptions, foremost with the conception of the “cross-
border co-operation”.
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In the article, the peculiarities of criminal liability under the legislation of foreign states and in international
law are investigated on the basis of the analysis of the results of scientific research, the legal framework, as well
as the practice of applying the law. In particular, it has been established that several specific criminal liability
institutions have been established in international law, among which command responsibility should be noted.

It has been established that the concept of responsibility of commanders and commanders is the original
construction of international criminal law, which represents to society the last frontier of defense against war crimes.

Itis established that the emergence of such a specific criminal legal structure is due to the need to hold accountable
the commanders for committing a crime. It is obvious that the latter, because of their position in relation to their
subordinates, have the ability to prevent their crimes. Accordingly, failure to take appropriate measures, which in
turn, directly or indirectly, may even encourage subordinates to violations of international humanitarian law, should
be punished.

It is emphasized that, having been ratified by many States, the international normative acts in question have
led to the criminalization of the relevant conduct in the rules of national law in connection with the taking of such
obligations by such countries.

The experience of post-Soviet countries, some NATO countries and China as a military developed country is
analyzed. It has been found that the nature of the public danger of crimes related to the inaction of military power
is differently assessed in different countries. In many countries, there is either no generally studied standard or it
regulates an extremely narrow range of offenses.

In particular, for the most part, there is no specific rule in the legislation of the leading European countries.
Instead, the legislation of the post-Soviet countries is characterized by the existence in the criminal law of a separate
article on criminal liability for the inaction of military power.

It is established that the Criminal Code of the People's Republic of China norms that inherently interpret
the provisions of the domestic norm "inactivity of military power" are scattered and not systematized by object
of encroachment or by other grounds.
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Ha 4aci pehopmyBaHHS iHCTHTYTY KpHUMIHAIBHOI Bil-  3yMOBIIOE CHEIM}IKy CYCIJIBHHX BiTHOCHH Y cdepi
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Oco0MBO akTyaJbHUM, 3 OTVISY Ha CUTYAIIiFo, 10
cxianacst Ha Cxoi YKpaiHu, € TUTaHHS TPUTATHEHHS 10
KpUMIHAJIBHOT BiJITIOBITAIIEHOCTI 3a O€3/IsSUTbHICTh Bili-
ChKOBOT BIIaJM. BoHOYaC €BpOIHTETpaIliiiHI OPIEHTHPH
HaIIoi Jiep»KaBH 3yMOBIIOIOTh TOTPeOy BpaxyBaHHS
B XOJli PO3POOJICHHSI MMPOITO3UINIH MO0 BIOCKOHAICHHS
KpUMIHAIIBHOT BIJITIOBITAIGHOCTI 3a O€3/IsSUTbHICTh Bili-
CBKOBOT BJIaJIH, 3100yTKIB MIXXHAPOAHOTO Ta 3apyOixk-
HOTO JIOCBIJy B ITiH cepi.

Meta ctarTi — 3’s5ICyBaHHS OCOOJIMBOCTEH KPHMi-
HAJBHOI BiAIIOBINAJIBLHOCTI 3a OE3MisJIbHICTH BiHCBHKO-
BOT BJIIaJIM B 3aKOHOJIABCTBI 3apyOi’KHUX KpaiH IIISTXOM
JOCITIKEHHSI 3apyO1KHOTO 3aKOHOIABCTBA MO0 BCTa-
HOBJICHHSI KPHUMIHAJIBHOT BIIIMOBIAABHOCTI 3a 0Oe3i-
SUTBHICTH BIICBKOBOI BJIaJIM Ta TMPAKTUKU HOTO 3aCTOCY-
BaHHS, & TAKOXK aHaJ3y HOPM MIDKHAPOIHOTO IpaBa 3a
JIOCITIKYBaHOK TEMOTO.

Buxitag ocHOBHOTO Marepiairy

Y MiKHapomHOMY TpaBi chopMyBaiocs JEKiIbKa
cnenuiyHNX 1HCTUTYTIB KPUMIHAIBHOI BIAIOBIAAIb-
HOCTI, 3-TIOMIX SIKHX HEOOXITHO BIJI3HAYMTH KOMAaHIHY
BimoBinaipHicTh (command responsibility). Huri koH-
merisi command responsibility 3akpirieHa B T0J0-
KeHHAX J[0MaTKOBOTO MPOTOKOITY J10 JKeHEBCHKHX KOH-
BeHIIiH Bij 12 ceprHs 1949 poky 100 3aXHCTY KEPTB
MDKHApOJHHUX 30pOMHMX KOH(IIKTIB. I[nerbes mpo
m. 2 ct. 86 JlomaTkoBOTO MPOTOKONY 10 KEHEBCHKHUX
KOHBEHIIIH Bix 12 ceprHs 1949 p., 0 cTOCYEThCS 3aXH-
CTy KepTB MDKHApOIHUX 30poitHux KoH(uikTiB (ITpo-
tokon 1), Bix 8 uepBHs 1977 poKy, 3TiHO 3 AKAM «TOH
(akrt, mo mopymenHs Konsenniit i mporo IIporokoiry
BUMHEHE ITIIJICTII0I0 0C00010, HE 3BUILHSIE HOT0 HaYaIb-
HUKIB Bl KpUMIiHAJIBbHOI 200 JUCIMILIIHAPHOI BiJIO-
BIJIAJIBHOCTI 3aJIC)KHO BiJ BHUIAJIKY, SIKIIO BOHH 3HAIN
abo Malli y CBOEMY pO3MOPSDKEHHI 1H(QOopMaIlito, sKka
MMOBUHHA Oyia O JaTy iM MOXJIMBICTH JIHTH BUCHOBKY
B 00CTaHOBIII, 110 ICHyBaJIa B TOH Yac, 110 Taka Iijienia
ocoba BuHMHsE 200 Mae HaMip YYMHUTH MOJIOHE TIOPY-
MICHHS, 1 SIKIIIO0 BOHU HE BXKIIIU BCIX TPAKTUIHO MOYKIIH-
BHX 3aXOJiB y MEXaxX CBOiX IMOBHOBa)XCHB JIJIs 3a1100i-
TaHHS MOPYIICHHSIM a00 MPUITHHEHHS TOPYIICHB) ' .

HeoOximHO 3a3HaUNTH, 110 KOHIIEIIiS BiIITOBIIaIIb-
HOCT1 KOMaH/IMPiB 1 HAYaJIBHUKIB € OPUTIHAJIHHO KOH-
CTPYKITIEF0 MDKHAPOJHOTO KPUMIHAJIBHOTO MpaBa, IO
MIPEJICTABIISAE ISl CYCIUILCTBA OCTaHHIA PyOik 000-
POHHU BiJl BIiCHKOBHX 3J7I0UHHIB.

[TosiBa Takoi crenudivyHOI KPUMiHATHLHO-TIPABOBOT
KOHCTPYKIIIi 3yMOBJICHA HEOOX1THICTIO TPUTSTHYTH JIO
BIJIMOB1IAJIBHOCTI KOMAaH/IUPIB 3a TIOTYPaHHS BAMHEHHIO
3II0YHMHY, aJUKe OYCBHJIHO, IO OCTaHHI B CHJIy CBOTO
CTaHOBHIIIA MO0 MIETIINX MalOTh MOXIIUBICTh TIepe-
IIKO/DKATH 3IIMCHEHHIO HUMHM 3J04YMHIB. BimmosigHo,

' JlomarkoBuii mpotokosn 10 JKeHeBChbKMX KOHBeHIiH Bix 12 ceprus

1949 poxy, 10 CTOCYETHCS 3aXHUCTY JKEPTB MIKHAPOIHUX 30POHHUX KOH-
¢mixris (IIpotoxon 1), Bix 8 uepsus 1977 poxy (ykp./poc.). URL: https://
zakon.rada.gov.ua/ laws/ card/995 199 (nara 3BeprenHs: 23.02.2020).

2 Eckhardt W.G. Command Criminal Responsibility: A Plea for
a Workable Standard, 97 MIL. L. REV. 1, 4 (1982).
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HETIPUWHATTS HUMH HAJEKHHUX 3aXOJiB, IO, Y CBOIO
gepry, MpsiMo ad0 TOOIYHO MOXKE HABITh CTHMYJIFOBATH
MIEDAX J0 MOPYIISHHSI HOPM MIKHAPOIHOTO TyMaHi-
TapHOTO TpaBa, Mae OyTH TIOKapaHNM.

®aktngno 1. 2 cr. 86 JlomaTkoBOTO MPOTOKOITY
I mepenbadae KOHCTPYIOBaHHS OCOOJIUBOIO KpUMi-
HAJIBHO KapaHOTO JEIIKTY, y SKOMY y BUDJISAJI JUSTHHS
BHCTYIIA€ HEBKUTTS HAYAJIBHUKOM IIiJI Yac 30poiHOrO
KOH(ITIKTY BCIX 3alle)KHHUX BiJl HBOTO 3aXOJiB, MO0
3armo0irTi a00 MPUITMHUTH BUMHEHHS X04a O OJTHOTO 31
CIeIialbHO BU3HAUCHUX 3aKOHOM 37104MHIB. KpiM Toro,
KOHCTPYKTHBHOIO O3HAKOIO CKIIQJy IIHOTO 3JOYHHY
€ oro 00CTaHOBKA: CTaH 30pOWHOTO KOH(ITIKTY.

o  cTOCY€eThCS MPAKTUYHOT peai3ariii KOHIeIii
KOMaHJIHOT BiJIIIOBITAJILHOCTI HAa MI>KHAPOJHOMY PiBHI,
TO Hacamrepell HEeoOXiJIHO 3a3HAYNUTH, IO TECPIIAM
CYIOBUM aKTOM, SIKFI TOKJIaB ITOYAaTOK JOKTPUHH «BiJI-
[IOBIIAILHOCT] HAaYaJbHUKIB 3a Oe3MisIbHICTE ITiJ 4Jac
CKOEHHS 3JIOYMHIB MiIeTIMMU»°, OyB BUPOK Biichko-
Bo1 koMicii CIIA B Masini 7 rpyaast 1945 pori simoH-
cpKoMy reHepaity Tomoroku SIMarmura,

[Tonaeioro po3BUTKY KOHIICTIIiS KOMaHIHOI BiJI-
MOB1IaJIbHOCTI Halyna B JisUIbHOCTI TpuOyHamiB ad
hoc. 3okpema, MixHapomHuii TpuOyHan 1o Pyannmi
1994 poky’ i MixkHapogHuii TpUOyHAJI MO KOJHIIHIN
FOrocnagii 1993 poky® po3BHHYJIN KOHIIEIIIIIO BU3HAYE-
HOCTI BiJIITOB1IaJIbHOCTI BIHCHKOBUX HAYAIBHHKIB, PO3-
[JISTAF0YH B1JIIOBIIABHICT HAYATBHUKIB SIK OCOOJUBY
(bopMy BiAMOBiIaTBHOCTI 3a OE3MISITBHICTD .

HeoOxiHO 3BepHYTH yBary Ha Te, mo PuMchkuii
cTaryT MKHApOIHOTO KPUMIHAIBHOTO Cydy® po3miise
03HAKH Cy0 €KTIB TaKUX JiSHbB, SIK «BIHCHBKOBHIA KOMaH-
IIp» Ta «IHITHN Ha9aTbHUK.

YMOBH BIJIIIOBIJAJIBHOCT] BiCHKOBHX KOMaHIHPIB
Y MOJIOKEHHSX CTAaTyTy C(OPMYJIbOBaHI TaK:

«BiiicbkoBUll KOMaHIUP a00 0c00a, sIKa SPEKTHBHO
JIi€e K BIMCBKOBUM KOMaHIUp, MIJUIATaE KPUMIHAb-
HIH BIJNOBIJAIBHOCTI 32 HE3AIMCHEHHS €(EKTUBHOTO
KOMaH/TyBaHHS i KOHTPOJIIO HaJ| CUJIaMHU, sIKi epeOyBa-
FOTh ITiJ] HOro e()EeKTHBHOIO BIIAJIOK0 i KOHTPOJIEM, KOJIH:

1) Taka ocoba 3Haja abo Maja 3HaTH, IO I CHIIU
3nidCHIOBAIM 200 MaJli HaMip YYUHUTH TaKi 3JI0YHHHU;

i1) Taka 0co0a He BXKHJIa BCIX HEOOX1THUX 1 PO3YMHHX
3aXOJIiB Y paMKaX HOTO TIOBHOBaYKCHb JIJISl 3a1100ITaHHS

3 Cassese A. International Criminal Law. Oxford University Press.

2008. P. 422.

4 Danner A. M., Martinez J. S. Guilty Associations: Joint
Criminal Enterprise, Command Responsibility, and the Development
of International Criminal Law. California Law Review. 2005. Vol. 93.
P. 75-170.

5 Craryr MixnaponHoro TpubyHaiy no Pyaumi 1994 p. URL: http://
www.un.org/ru/law/ictr/charter.shtml (nara 3Bepuenus: 23.02.2020).

¢ Craryr MixnapoaHoro TpubyHaiy 1o koymmsii FOrocasii 1993 p.
URL: http://www.un.org/ru/law/icty/ (nara 3sepuenns:: 23.02.2020).

7 Burghardt B. Die Vorgesetzen verantwortlichkeit im
volkerrechtlichen Straftatsystem, Eine Untersuchung zur Rechtsprechung
der internationalen Strafgerichtshofe fiir das chemalige Jugoslawien und
Ruanda. Berlin, 2008. S. 42.

8 PHUMCBKMH CTaryT MDKHApOJHOTO KPHUMIHAJIBHOTO Cydy BiJ
17.07.1998. URL: https://zakon.rada.gov.ua/ laws/card/995 588 (mara
3BepHeHHs: 23.02.2020).
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iX YYMHEHHIO, a00 NPUTTUHCHHS X YUYUHECHHS, a00 1yIs
repeadi [bOro MUTAHHS 10 KOMIICTEHTHUX OPTaHiB IS
PO3CITiIyBaHHS Ta KPUMIHATLHOTO TePECITiTyBaHH.

Pazom i3 TiM J1e1nio iHakIe BU3HAYCHI YMOBH KPHMi-
HAJBHOI BIAMOBIAAIBHOCTI TaK 3BAHUX «IHIIUX HAYAIb-
HUKIB»:

«HavanpHEK mijuIarae KpUMiHAIBHIA BiJIOBITATb-
HOCTI 3a 3JIOYMHH, SKi BUYMHEHI IMIJJICTITUMH, SKi TIepe-
OyBarOTh II1JT HOTO €()EKTUBHOIO BIIAJIOI0 i KOHTPOJIEM,
y pe3yJbTaTi He3MIHCHeHHS! HUM KOHTPOITI0 HAJICKHHM
YHUHOM HaJ TAKMMH i IJIETITHMH, KOJIH:

1) HadaJbHHK, KWW 3HAB 1 CBIIOMO MPOIrHOPYBaB
iH(pOpMalIlifo, 10 SBHO BKa3zyBalia Ha Te, MO ITiJUIeTI
3IIACHIOBAII 200 MaJIi HaMip YYUHHUTH TaKi 3JI0YMHHU;

11) 3JIOUMHM 3a4ilalii isJIbHICTb, IO ITiIaIa€ ITi]
e(heKTUBHY BiJIIIOBITAIBHICTh 1 KOHTPOJIb HAYAIbHUKA;

1i1) HAYaJILHUK HE BXKHB YCIX HEOOX1THUX 1 pO3YMHHX
3aX0JliB y MeXax HOro MOBHOBAXXCHb IS 3aII00ITaHHs
iX YYMHEHHIO, a00 TPUITMHCHHS X YUYUHECHHS, a00 1yIs
repeiadi [bOro MUTAHHS 0 KOMIICTEHTHUX OPTaHiB IS
PO3CITiIyBaHHS Ta KPUMIHATBHOTO TePECITiTyBaHHs.

Sk 6a9MMO, KITFOUOBOIO 03HAKOKO Cy0’ €KTa TaKol Bifl-
MTOB1TaJIbHOCTI, 3T1JJHO 3 MOJIOKECHHSAMH MIKHAPOHOTO
MpaBa, € He TUIBKH HASBHICTh FOPUINYHO 3aKPITLICHUX
MMOBHOBa)XEHb KOMaH/IMPa, a 1 X 3/11iCHEHHSI Jie-(aKTo.
BapTo 3a3HaunTH, 1m0 IS MIKHAPOIHOTO KpUMiHAIIb-
HOTO TIpaBa TaKWi Miaxig He € HoBesow’. OmHaK mpu
IbOMY OOOB’S3KOBOI0 YMOBOI BH3HAETHhCS HAsSBHICTh
cTabinbHOT 1€papXivyHO CTPYKTYPH, YACTHHOIO SKOT
€ HavaJIbHHUK 1 Horo miuierti. Y pasi BiICyTHOCTI iepap-
X1l KOHTPOJIb HE BHU3HAETHCS ICTOTHHUM 1 BIJIIIOBIJaITb-
HICTh KOMaHAMPA 32 €0 i ACTaBOI0 BUKIIOYA€THC !,

CTOCOBHO LIMBUILHUX HadyaJbHUKIB PUMCBHKUI cTa-
TyT MKHApPOIHOTO KPUMIHAIBHOTO CYITy JICIIO 3BYXKYE
chepy BIINOBITAIBHOCTI, sIKa TepeayciM BH3HAua-
€THCS PI3HUIICIO B MEHTAJIBHOMY €JIEMEHTI, 3MICT SIKOTO
0OMEXYETHCS JIMIIIE BUMOTAMH PO T€, 110 HAYaIbHUK
«3HaB abo CBIJIOMO MPOIrHOpYBaB iHdopMariito ...». Lle
JIa€ 3MOT'y 3pOOWTH BHCHOBOK, IO BJIaJia IHBUIBHHX
HaYaJIbHUKIB B 00OCTAHOBII CKOEHHS BICHKOBUX 3JI0YM-
HIB TIOPIBHSHO 3 BIICHEKOBHMH KOMaHIUPaMU OOMEXeHa
roro oimiifHUMU QYHKITISIME B TIpocTOpi Ta yaci. Kpim
TOTO, 3a3HAUCHHUH BUIIE «CTYIIHb HEMNOATIOCTI» ITHUBLIb-
HOTO HavyallbHUKa BUMAarae, moo0 BiH «CBIJJOMO TIpOIT-
HOpYBaB 1H(OpPMAIIilO, sKa SBHO BKa3yBaja Ha Te, IO
MJUIen i 3MiHCHIOBaIM a00 Malld Hamip YYMHUTH TaKi
3IIOYMHMY, 10 B 3iCTABICHHI 3 MEHTATLHUM €JIEMEHTOM
BIJIMOBIIAJIBHOCTI BICHKOBUX KOMAaHIHUPIB NPHUITYyCKa€e
3HIDKCHHU CTYIIHb HEI0ATOCTI.

KiTto4oBOO YMOBOIO BiJINIOBIIAJIBHOCTI 3a3HAYEHUX
0Ci0 € HETTPUIHATTS «HEOOX1THHUX 1 PO3YMHHX 3aXOJIiBY.

®  Prosecutor v. Mucic. MTKIO (Anensuiiina nanara), pilueHHs Bix
20 mrotoro 2001 poky, a63. 256; Prosecutor v. Semanza. MTP (Cymnosa
wmrary), pitenns Bizx 15 Tpasus 2003 poky, a63. 402; Prosecutor v. Brima.
Creniansauii ¢y mo Ceeppa-Jleone (AnensiiiiHa nanara), pilieHHs Bil
22 motoro 2008 p p, a63. 257, 289.

10 Bepue I. [IpuHIMIT Mi>KHAPOIHOTO KPUMIHATBLHOTO MPaBa : Mmigpyd-
uuk / ep. 3 aun. C.B. Casmina. Oneca : denike ; Mocksa : TpancJlur,
2011. C. 262.
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[Tpu 1boMy yHIBEepcallbHOT (POPMYITH POSYMHOCTI TAKHX
3aX0J1iB HHHI YHHHOO MTPAKTHUKOIO IIie He BUpoOieHo. Ha
OCHOBI X BHCIJIOBJICHUX y JIITEpaTypi TyMOK Ta iHTep-
nperarii mogiOHUX TojokeHb cymamu ad hoc mMoxHa
JUATH BHCHOBKY, IO PO3YMHI Ta HEOOXIJHI 3aX0Iu —
Ie 3aXO/IU, 110 BXOMSATH B KOJO ICTOTHUX MTOBHOBa)XCHB
HayaJIbHUKA, HASBHICTh Y HHOTO PEANbHOT MOYKIJIMBOCTI
3armo0irTd BYMHEHHIO TAKHMX 3JI0YMHIB 200 HAsSBHICTh
00’ €KTHMBHOT MOYKITUBOCTI 3aJTyYUTH IiJICTIIOTO JIO BiJl-
noBiganpHOCTI!.

byayun patudikoBaHuMu OaratbMa Jiep)KaBaMH,
PO3TIISHYTI MIXKHAPOIHI HOPMAaTHBHO-TIPABOBI aKTH 00Y-
MOBWJTH KPUMIHAJTI3aIli0 BiAMOB1IHOT IOBEAIHKH B HOP-
Max HaIlOHAJHFHOTO 3aKOHOABCTBA y 3B’ SI3KY 3 Y3ATTAM
TaKMMH KpaiHaMu Ha ceOe BIJMOBITHUX 3000B’s3aHb.
He BunsTOK TOMY # VYKpaiHa. 3 omisity Ha Iie, MIJTKOM
JIOTIYHAM BHJIA€THCS 3aKpilUICHHS B KpuMiHaIbHOMY
koxekci Yipaiau'? (mami — KKY) cr. 426 «be3misubHicTh
BiICLKOBOT BJIAJTN», 3T1THO 3 ITOJIOKEHHSIMHU SKOT IO KpH-
MIHAJIBHOT BiJIIOBITAIEHOCTI MOKe Oy TH IIPUTSTHEHO 3a
YMUCHE HETPUIWHECHHS 3JI0YUHY, [0 BUUHIETHCS ITi-
JeriiiM, a0 HeHarpaBlIeHHS BIHCHKOBOIO CITYKOOBOIO
0CO000 JI0 OpraHy JIOCYIOBOTO PO3CIiAyBaHHS IOBIi-
JOMIICHHS TIPO TIiUIETIIOr0, IKUH YINHUB KpUMiHATIHHE
MIPABOIIOPYIICHHS, a TAKOXK 1HIIIE YMICHE HEBUKOHAHHS
BiiCEKOBOIO CITY’>KOOBOIO 0COOOFO JIiHd, SIKi BOHA 33 CBO-
iMH CITy’)KOOBUMHU OOOB’SI3kaMHU IMOBHHHA Oyjia BHKO-
HATH, SIKIIO 1€ 3aIOisUI0 ICTOTHY IIKOLTY.

3 METOI0 BHUSBJICHHS IUIXIB YIIOPSAKYBAHHS H yIO-
CKOHAJICHHSI BITYM3HSHOTO 1HCTUTYTY O€3IisUIBHOCTI
BIICLKOBOT BIIQJM JOIUIBHO MPOaHANI3yBaTh JOCBIJ
IHIIMX KpaiH y BIOPSIKYBaHHI KPUMIHAIBHAX HOPM, 1110
CTaHOBJISITH 3MICT THCTHTYTY O€3/isUTBHOCTI BIHCHKOBOT
BITaIH. Y IIbOMY KOHTEKCTI 3aCIIyTOBY€E Ha yBary IOCBi[
MoCTpaJIsTHChKUX KpaiH, kpain HATO # Kuraro sk Biid-
CBKOBO PO3BMHEHO1 KpaiHu. Hacammepen 3ayBakumo,
0 B MEXaxX CTarTi HEMae MOXKIUBOCTI PO3IISTHYTH
KOXHY 3 KpaiH, 3BayKarouu Ha ii oOMexeHunit oocsr. Tomy
MIpOaHAII3yEMO JIOCBIJI JIMIIE OKPEMHX KPaiH.

Po3nouneMo 3 JOCBiJly TOCTPaJSHCHKUX KpaiH.
Bizememo, Hanpukian, PecrnyOmiky binopyce. Biid-
ChKOBO-KpHMIHAJIbHE 3aKOHOJABCTBO Pecmy0iiku bino-
pycs'? yrineno B KpuminagpaoMy komekci PecryOmiku
binopycs (nani — KK PB), e BifiChbKOBI 37I0YHHU 3aKpi-
wieHi B po3aum [X «3y0uuHM MPOTH TOPSIIKY BUKO-
HaHHsI BIHCHKOBOTO 000B’SI3Ky». Y 3a3HaU€HOMY PO3JiJi
B crarTi 455 KK Pb 3akoHOnaBeIs po3ramryBaB HOpMY,

" Ambos K. Der Allgemeine Teii des Volkerstrafrechts. P. 688; Keit
K. Superior Responsibility applied before the ICTY. Humanitares
Volkerreckt-Informationsschriften. 2001. S. 98, 105; Prosecutor v. Blaskic.
MTKIO (Anensiuiina mnanara), pimensst Big 29 smnHs 2004 poky,
a03. 72; Prosecutor v. Blagojevic and Jokic. MTKIO (Anensiiiina nasiara),
pimenss Bixg 9 tpaBus 2007 p a63. 302; Prosecutor v. Mucic. MTKIO
(Cynosa nanara), pitreHns Bij 16 macronana 1998 poky, ad3. 394.

12 Kpuminaneuuii komekc VYkpainum Big 05.04.2001 Ne 2341-IIL
URL: https://zakon.rada.gov.ua/laws/show/2341-14 (nara 3BepHEHHS:
23.02.2020).

13 Jloces B.B. YromoBHasi OTBETCTBEHHOCTb 3@ BOWHCKHE MPECTYILIE-
HUsI (BOGHHO-YTOJIOBHOE 3aKoHOzATesbcTBO PecmyOmuku benapycs) :
yueOHo-TIpakTHIeckoe mocodue. Munck : Taxuanoris, 2002. 141 c.
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sIKa Tiependavae BiIMOBIIAIbHICTh BIHCHKOBHX MOCAJI0-
BHX 0¢i0 3a Oe3isIbHICTh. J{oCiIKeHHS [T0Ka3a1o, 10
3aKOHOJ/IaBEIb Y JIUCTIO3HUINIT 3a3HAYEHOT HOPMHU PO3Mi-
CTHB TPH CaAMOCTIHHI TI0CAJIOB1 3JIOUMHH: 3JIOBKHUBAHHS
MMOBHOB)XKCHHSIMH, TICPEBHUINCHHS BIAIHM W YMHUCHY
OC3IisIIbHICTh, y YACTHHI CaHKI[I CTarTi BU3HAYHB
OJTHAKOBE TTIOKapaHHS 3a TPH CAMOCTIHHI 3JIOYMHH, SIKi
3MIHIOIOTE 00CAT HAKJIQJICHOTO TOKapaHHs, BUXOISUN
BHKITIOYHO 3 PiBHSI 3aBJaHOT IITKOJIM Ta BIHCHKOBOTO CTa-
HoBuIIa'®. Takuil MAXig BUIAETHCA HE 30BCIM BIAIUM
MTOPIBHSHO 3 BITYU3HSHUM 3aKOHO/IaBCTBOM.

VY KpuminansHomy kozekci Pociiicskoi @eneparrii'®
(mami — KK P®) BiiicbKOBI1 37I0YMHU Ta BIAMOBIABHICT
3a HUX 3aKpirieHo B masi 33 po3niny XI KK P, o mae
Ha3By «3JIOUUHM TPOTH BIHCHKOBOI CITy:KOM». Y 3a3Ha-
YEHOMY PO3JiJi BIICYTHS Oylb-sika HOpMa, IO 3aKpi-
IUTIOE€ BIiAIIOBIAJBHICTh BIMCHKOBHUX MOCALOBUX OCIO
3a 0e3aisuibHIcTh. HaTtomicTh O0e3misyIbHICTh BiICHKOBOT
MOCaJIOBOI 0COOM MOKE TIIYMAaYMTHCS SIK OfHA 3 (hopM
HeBUKoHaHHS Haka3sy (cT. 332 KK P®). Okpim 3a3Ha-
YEHOTO, OE3/ISUTbHICTh MOXE TIYMAYHTHUCS B IHIIHX
(dhopmax, sxi 3ocepemkeri B po3ain KK PO «3mounaun
MIPOTH JIEP)KABHOI BJIaJIH, IHTEPECIB JIEPKABHOT CIIYKOU
Ta CIy)KOM B OpraHax MiCIIEBOTO CaMOBPSIyBaHHS,
a came Oe3IisIbHICTh Y (hOpMi YXHIICHHS BiJl HaJlaHHS
iHpopMarii (TokyMeHTiB, MarepiaiiB) dDeneparbHUM
300opam Pociiickkoi ®Deneparnii abo PaxyHkoBiid manari
Pociiicekoi ®enepanii (ct. 287 mmaBu 30 posminy X
KK P®). 3Bijicu BHIUIMBAE, IO HE BiA3HAYAETHCS MPO-
TPECUBHICTIO TMOPIBHSHO 13 3aKOHOJAABCTBOM YKpaiHU
¥ mo3uis 3axkoHonass PO.

Jlemo kpare TMOPIBHSHO 13 3aKOHOAABCTBOM P®d
1 PecrryOuiku Bijiopych yperyapoBaHO TTMTaHHS KpUMi-
HaJBHOT BIJIOBITAIBHOCTI 3a Oe3isuIbHICTh Y KprMi-
HasbHOMY Kozekci PecnyOmmiku Kaszaxcran'® (mami — KK
PK), ne 3axoHOmaBenb po3TanryBaB OKpeMy HOPMY, sIKa
nepeadadae BiAMOBIAAIBHICTh BIHCHKOBHX IOCAIOBHX
oci0 3a 6e3nistbHICcTh (cT. 452 KK PK). V 3a3HaueHiit
CTaTTi 3aKOHOJABEIb PO3KPHBAE OC3/iSUIBHICTh BTN
SIK HEBUKOHAHHS HAYaJILbHUKOM a00 110Ca10BOI0 0CO000
CIIy’)KOOBHX OO0OB’SI3KIB. 3 TEPIIOrO MONISIY MOMKHA
JUUTH BUCHOBKY, [0 3a3HaueHa CTATTs JIy’Ke CXOXKa Ha
HopMmy KKY, ane mij gac jeTanbHOTO BHBYCHHS BCTa-
HOBIOETECST cxokicTh 13 KK PB ta KK P®, xoua ms
HOpMa Ma€ BHUKIIFOYHO CaMOCTIMHE Miclle cepejl Bili-
CHKOBHX 3JIOUMHIB 1 KOHKPETHY Ha3BY, SIK II¢ BCTAHOB-
neno B KK Ykpainn.

Ha cxomuHKy BHIIE BiJl KpaiH MOCTPaISHCHKOTO
MPOCTOPY 31 3pOCTaHHSIM CTYIEHsS PO30yIOBH BiCHKO-
BOTO IIPABOIIOPSIKY po3TarioBaHi kpainu 61oky HATO.

" Vronosuelii komexc Pecmybmuku  Bemapyce or 9 wmroms

1999 roma Ne 275-3. URL: https://online.zakon.kz/document/?doc
id=30414984 (nara 3Bepuenns: 23.02.2020).

15 Vronosusiii koneke Poccutickoit ®eneparmn ot 13.06.1996 Ne 63-D3.
URL: http://www.consultant.ru/document/cons_doc LAW 10699/ (nara
3BepHeHHs: 23.02.2020).

16 Vronosubiii komekc PecmyOnuku  Kasaxcram ot 3 wronms
2014 roma Ne 226-V 3PK. URL: https://online.zakon.kz/document/?doc
id=31575252 (nara 3Bepuenns: 23.02.2020).
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Tak, y HiMequnHi BIiCHKOBHH TIPaBOTIOPSIIOK PETY-
moe 3akoH «IIpo BiAMOBIAANBHICT 32 BIMCHKOBI 3110-
quan» (Wehrstrafgesetz)!”. Cucremumii aHai3 moJI0-
JKeHb IOTO 3aKOHY CBIJYWTh, IO, SK 1 B OUIBIIOCTI
€BPONCHCHKUX KpalH, y 3akoHOMaBCTBI HimeyunHu
BiJICYTHS cTarTsi «be3nisiIpbHICTh BICHKOBOT BIIAITHY.
Bonnowac y yactuni Il «3104nHN mpoT 000B’SI3KIB
HAYaJIBHUKIBY MICTATBCS HOPMH, IO TepeadadaroTh
BiJINIOBIJIAJIBHICTh 32 aHAJIOTIYHI MPABOMOPYIICHHS, K1
3a CBOEIO CYTHICTIO HE TUTBKH 00’ €JTHAaHI y BITYU3HSIHE
TIOHATTS «OE3/TIsUTbHICT BIICHKOBOI BIamu», a U, po3-
MIMPIOIOYH HOTO, OXOTUTFOIOTH 1HIII BICHKOBI CYCITIIBHO
HeOe3IeyHi JTisIHHSA, a caMe: YMHUCHE, YCyIeped CIIyK00-
BHAM 00O0B’sI3KaM yXWJICHHS 0COOH BiJl 1M, IO TAJTH TTi]I-
JICTIIOMY 3MOTY BYMHHUTH aKT (IIPABOIOPYIICHHS ) IPOTH
iHmoro comrata (§ 30 3akoHy); YMHUCHE YXWIICHHS
oco0w (y Oyb-skuid crioci0), HeCyMiCHHUH 3 000B’ SI3KOM,
BiJl HaJIaHHS TJICIIUM TIpaBa TOBIOMIISTH TIPO TIpa-
BOTIOPYIIICHHS, YYWHEHI B apMmii, a00 1OoIaBaTH CKapru
PO HUX y HapojaHe npeacTaBHUNTBO OPH un oHiel i3
3eMelb, YIIOBHOBAKCHOMY OyHJIECTary 3 oOOpOHH, 3a
MICIIEM CITy)KOM a00 BHIOMY HadalbHUKY. /1o KpuMi-
HAJBHOT BIJNOBIAJIBHOCTI MOXe OYTH TaKOX TPHUTSIT-
HYTO TIOCaJIOBy 0co0y OyHaecBepy, IO IEePEIIKOKAE
OyIb-IKMM YWUHOM PO3CJIiyBaHHS ¥ mepenadi iH(pop-
Mallil Mpo BYMHEHHH 3JI0YHH JI0 KOMIICTEHTHHX OPraHiB
(§ 36 3akony). KpumiHanbHy BiIITOBIIATBHICT TEpe-
OadyeHO 1 3a YMHCHE YXWJICHHS OCOOM BijJ HeraitHoro
iH(hOpMYBaHHS, TIOBIJJOMJICHHS BHIIC KOMAaHJyBaHHS
po Hamip abo 37iiicHeHHs 3akoioTy (§ 27 3akoHy) 4u
cabotax (§ 109 3akoHy).

VY ®paHiiii, Jie 0CHOBHUM JKEPEIIOM BIICHKOBO-KPH-
MIHAJIBHOTO TIpaBa € npuitHaTuil y 2006 pori Komexc
BificekoBoi roctuii (Code de Justice Militaire)'®, Takosx
BIJICYTHE BU3HAUCHHSI TOHATTS «OC3isUTbHICTh Bild-
ChKOBOT BIaam». Pazom i3 TuM monoxkeHHs Konekcy
MICTSITh JCKUIbKA BUJIIB JIisTHB, 11O 32 CBOEIO CYTHICTIO
€ Oe3NisTIbHICTIO BIMCHKOBOI BIIQJIM: YMHCHE IPHXO-
BYBAaHHS KOMaH/yBaHHSM JIe3epTUpa BiJl 3aKOHHOTO
CYIOYMHCTBA a00 CHPHUSHHS TaKOMy MPHXOBYBaHHIO',
YMUCHE HEBUKOHAHHS 000B’SI3KiB KOMaHIHPOM (Hopmy-
BaHHS, BiHCHKOBO-MOPCHKOTO CyJHA a00 BIHCHKOBOTO
JMTAJIBHOTO amnapary, sKuid, OyJay4d 3JIaTHAM HartaJaaTtu
Ha BOpOTa i BOIOBATH 3 BOPOTOM, PIBHUM a00 HHKIUM
3a OOHOBY Millb, HE HaJIaB BIIMOBIIHOT MIITPUMKH JJIs1
pATYBaHHSI BilichKa, Oy/IiBellb, (hPaHITy3bKOTO 200 COI03-
HOTO JIiTaKka BijJl BOpOra, KOJH II¢ He 3aBaXKaJlo 3aralib-
HUM iHCTPYKIisIM a0 CepHO3HUM MOTHBaM>’, YMHCHE
HEBXKUTTS 3aXOJIB Oy/b-SKAM BO€HAYAIbHUKOM, SKHI

17 Wehrstrafgesetz (WStG), neugefasst durch B. v. 24.05.1974 BGBI.
I'S. 1213. URL: https://www.buzer.de/gesetz/2381/index.htm (zara 3Bep-
HenHs: 23.02.2020).

18 Code de Justice Militaire, 2006. URL: https://www.legifrance.gouv.ft/
affichCode.do;jsessionid=73 F0BCC1B7043F38727A23D0C345C797.tpd
ila10v3?cidTexte=LEGITEXT000006071360&dateTexte=20080505 (nara
3BepHeHHs: 23.02.2020).

9 L. 321-19 Loin 2007-289 du 5 mars 2007 — art. 1, v. init. — NOR:
DEFX0600120L.

20 L. 322-2 Loin 2007-289 du 5 mars 2007 — art. 1, v. init. — NOR:
DEFX0600120L.
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PETYISIpHO OTpUMYE iH(OPMAIIIFO BiJl IMBIIBHOI BIIAIH
PO JIOTIOMOT'Y BIICHKOBOTO 200 ITUBIJIBHOTO XapakTepy,
010 3aCTOCYBaHHS HAJICKHUX CHJI 1 3aCO01B, SKi 3HA-
XOISTHCS ITi] HOTO KOMaHIyBaHHIM>!,

[IpoTtunis 6e3MisTBHOCTI BIMCHKOBOT Bl 3 OOKY
BiICEKOBOCITY’)KOOBIIIB KEPIBHOTO CKJIaay B 30pOHHHX
cwitax CIIA 3abe3nedyeTbes JTyKe CKIQJIHOK CYKyII-
HICTIO HOpPM BIHCHKOBOTO 3aKoHOJaBcTBa. OIHUMH
3 OCHOBHHX IPAaBOBUX JKEPEIN, SIKUMH PErYIHOHThCS
MMUTaHHS KPUMIHAIBLHOI BiJIOBIIAJIBHOCTI aMEpHKaH-
CBKHX BIHCHKOBOCITYKOOBIIIB, € C€IMHUI KOJCKC Bild-
cpKOBOI focThii*® (mami — Komekc) i Hacranosa mst
BilicbKOBHX cymiB> (mami — Hacranosa). Bonu mimkpec-
JIFOIOTH TIPIOPUTETHHH XapaKTep KapaJTbHUX 3aCO01B IS
MIATPUMKH MIIHOT BikickkoBO1 quctmintian. Y Komekci
ta HacrtaHoBi He MICTUTBCS NOHATTA O€3MisIIBHOCTI
BIICEKOBOT BIIaJin, poTe B po3naiiai X Komekcy okpemo
BCTAHOBJIIOETHCS BIAIIOBIAJIBLHICTE 32 HEITOBIIOMIIEHHS
PO MPABOMOPYIICHHS BCyIeped 3arajibHOMY MOPSIIKY
a00 PO3IMOPSIIHKEHHIO,

Kpim Toro, 3a 3akoHonmasctBoM CIIIA, 10 Biamosi-
JATBHOCTI TPUTSTYEThCST 0C00a, sIKa YMUCHO yTPUMY-
€ThCS BiJl 3a00iraHHsl Ta TPUITUHEHHS 3aKOJI0Ty abo
MiJCTYIy, YYMHEHOTO B 11 TPUCYTHOCTI, a00 HE BXH-
Ba€ BCIX PO3yMHHUX 3aco0iB, MO0 iH(OpPMYBaTH CBOTO
HaJaJbHUKa, YAHOBHUKA YM KOMAaHIMpa MPO 3aKOJIOT
abo TijcTyI, Tpo SIKi BOHA 3HA€ Ta/abo sKi HE 37aTHa
npunymute (§ 894 ct. 94 Konekcy), MissHHS BHpaka-
€TbCS B HEMOBIJJOMJICHHI TIPO TMOBCTaHHS abo 3aBO-
PYIICHHS, SKE TUIAHYEThCsI a00 BinOyBaeThCs (Ha BCIX
WOro erarax), HeMPUHHSITTI BCIX «PO3YMHHUX» CIIOCO-
6iB iHdopmyBaHHA> ab0 HEBKUTTI KEPIBHOIO 0COOOIO
BCIX 3aXOJIiB MO0 3aI00iraHHs 3aK0JI0Ty a00 3aBOpY-
[IEHHIO Ta TMPHUIYIICHHS 3aK0JIOTy ab0 3aBOPYIIEHHS;
0co0a, sika HABMHUCHO pOOUTH yCe MOYJINBE, OO YHUK-
HyTH OOMOBOTO 3ITKHEHHS 3 BOPOTOM, He Oepe ydacTi
B 3aXOIUICHHI a00 3HUIICHHI BOPOXKUX BIHCHK, CYJIEH,
JMTATBHUX anapariB a0o Oynb-sSKWX IHIIMX JisX, SKi
BOHA 3000B’s13aHa BUKOHYBATH, 3aXOILTIOBATH a00 3HHU-
mryBatH (11. 8 § 899 ct. 99 Konekcy), abo He 3abe3mneuye
Oy/lb-SIKOI0 MPAKTUYHOI JOMOMOTOI0 Ta HE J0IoMarae
OyIb-KHM BilicbKaM, KoMOaTaHTaM, cynHaMm abo Jiita-
KaM 30poiHUX cwiI, 1o Hayexars Cromydenum Illta-
TaM abo TXHIM COFO3HUKAM, ITiJ 4ac ydJacTi B 00sx (1. 9
§ 899 ct. 99 Konekcy), ToOTO mocaioBa ocoda, JisTHHS

21 L. 323-17 Loin 2007-289 du 5 mars 2007 — art. 1, v. init. — NOR:
DEFX0600120L.

2 Uniform Code of Military Justice. 1951. URL: https://www.law.
cornell.edu/uscode/text/10/  subtitle-A/part-1I/chapter-47 (mara 3Bep-
HenHs: 23.02.2020).

2 Manual for courts-mortial UNITED STATES. 2012 edition. USAPD.
ELECTRONIC PUBLISHING SYSTEM MCM TEXT FORMATTER ...
Version 1.29 Modified for the 2012 Edition PIN: 030567-000 PAGES
SET: 841.

2 Ilynxr 2 In general, vactunu b Elements, Article 78. Accessory after
the fact, Manual for courts-mortial UNITED STATES, 2012 edition,
MCM P.IV-4.

23 Manual for courts-mortial United States. 2012. 484 c.

26 Manual for courts-mortial United States. 2012. 484 c.
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SIKOT BHPAXKAEThCSI B YMHCHOMY HEBHKOHAHHI CBOIX
psIMUX O0OB’SI3KIB MOZ0 3a0e3IeueHHs] TPOBEICHHS
0OHOBUX Ollepalliii BJIACHUMH CHJIAMH Ta 3aco0aMu abo
HEHaJlaHH1 chJil 1 3aco0iB mijpo3aiiaM 30pOHHHUX CHIT
CIIA abo coro3HuM Bificbkam?’.

Y KpuminaieHoMy kojekci Kwuraiicbkoi Hapoj-
Hoi Pecrry6miku®® (mami — KKK) HopMu 111070 Bimmosi-
anbHOCTI 3a Oe3misyIbHICTh BIMCHKOBOI BJIaAW BUKJIA-
JIeH1 Jteno XaoTuaHo. HopMmu, 1o 3a CBOEK CYTHICTIO
IHTEPIIPETYIOTh TOJIOKCHHS BITYM3HSIHOT HOPMH «Oe3-
JUSUTBHICTE BilickkoBOi Biamn», y KKK posmopornreni
Ta HE CHCTEMAaTH30BaHi 32 00’ €KTOM IOCsATaHHs abo 3a
iHmmMu o3HakaMu. Jlo takux missHp KKK 3apaxosye,
30KpeMa, BIJIMOBY BiJl BUKOHAHHS CITY>)KOOBHUX 00OB’s13-
KiB a00 XajaTHe CTaBJICHHS JIO CIY)XOOBHX 00OOB’SI3KIB
koMauaupiB (ct. 425 KKK), macuBHicTh ab0 HeBuH-
HEHHsI J1 1010 opraHi3allii i BeleHHS OOHOBHX Jii
a0o HebOaxkaHHs 1X BecTH (cT. 428 KKK), 3amummeHHs
KOMaHJWpaMH Ha TI0JIi 00K TIOpaHEHHUX 1 XBOPHX
(ct. 444 KKK), yxuneHHs Bij id, yKa3aHUX y 1OCAI0-
BUX 000B’s13kax (cT. 445 KKK).

BucnoBknu

Pesynprati  3IIHCHEHOTO  JIOCHIDKEHHS  JIalOTh
3MOTY 3pOOHMTH BUCHOBOK, IO B KpaiHaX IO-Pi3HOMY
OINHIOETHCST XapaKTep CYCHUIbHOI HEOE3NEeKH 3JI0YH-
HIB, TOB’s3aHUX 13 OE3MISIILHICTIO BIMCHLKOBOI BIIAJIH.
VY Oararbox jgepikaBax a0oO BIJCYTHS B3araji JOCIi-
JUKyBaHa HOpMa, a00 BOHA PETyIIIO€ BKpail By3bKe KOJIO
MIpaBoONOpYyIIeHb. Tak, 30kpema, 37e01IbIIOr0 BiICYTHS
crieriaibHa HOpMa B 3aKOHOJABCTBI TIPOBIJIHUX €BPO-
NeHChKUX KpaiH, a Takok Kwuraiicekoi Hapomnoi Pec-
myOnmiku. HaromicTh 3aKOHONABCTBY JESIKUX ITOCTpa-
JITHCHKUX KpaiH BIACTHBA HASBHICTH Y KPUMIHATIHBHOMY
3aKOHOJ/IABCTBI OKPEMOT CTATTI CTOCOBHO KPUMIiHAIBHOT
BIITOBIANBHICTE 3a OE301IsUIbHICTH BiliICHKOBOI BIIAIH.

BonHowac, nornpu BiJICYyTHICTh CHEMiabHOI HOPMH,
3aKOHO/IaBCTBO CTOCOBHO KPHMMIiHAJBHOI BiJIIIOBIAJb-
HOCTI 3a OE3isUTbHICTh BIMCHKOBOT BJIAJM OKPEMHX
3apyOiKHUX KpaiH yce-TaKH MICTUTh ITOJIOKCHHS, SIKi
JIOIIIILHO OYIT0 3 3aIO3WYHTH JJIs YKpaiHu.

HacamkiHerp BapTO 3ayBa)KUTH, IO MUATAHHS KPH-
MIHAJIBHOT BiJIIIOBIIAJIBHOCTI 32 3aKOHOJIABCTBOM 3apy-
ODKHUX JiepXaB 1 B MDKHApOJAHOMY TIpaBi moTpelye
TIOJIATBITIOTO HAYKOBOTO JTOCIIPKEHHSI B HATIPSIMI 3’ 5ICy-
BaHHSA MOMKJIMBOCTI ¥ JOLIJIBHOCTI 3aII03UYEHHS MiX-
HApOJIHOTO JOCBIy B XOJi PO3pPOOJICHHS TPOIO3HUITII
IIOJI0 BJJOCKOHAJICHHSI PETYJIFOBaHHS KPUMIHAIBHOT BiJl-
[IOBIANBHOCTI 3a Oe3misIbHICTH BIMCHKOBOI BJIAAW 10
3aKOHOJIABCTBA YKpaiHU.

¥ Manual for courts-mortial United States. 2012. 484 c.

2 Vronosusiit konexe Kuraiickoit Haponnoii Pecny6nuku. Cripagou-
HOE M3/1aHue / oA pell. JAOKT. Iopuj. Hayk, npod. A.M. Kopobeesa ; mep.
¢ kuraiickoro /[.B. Buunkoa. Caunkr-IlerepOypr : FOpuanueckuii ieHTp
IIpecc, 2001 303 c.
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The article analyzes the guarantees of the right to freedom of creativity. It is determined that it is a system
of socio-economic, political, cultural, legal means and conditions that provide protection, realization and protection
in case of violation or not recognition of the right to freedom of creativity and promote its content and scope. It is
proved that the system of guarantees of the right to creative freedom is represented by general and special legal
guarantees. General guarantees are determined by the level of development of the main spheres of public life, in
particular, political, socio-economic, cultural. These guarantees are divided according to the features of the field
of social relations, which is the basis of their functioning on socio-economic, political and cultural. Only a strong,
economically powerful state with a developed civil society can ensure the full implementation of the universal
guarantees of the right to freedom of creativity. The socio-economic, political, and cultural guarantees of the right
to freedom of creativity are analyzed.

It is proved that the general guarantees of the right to freedom of creativity have a decisive influence on its
realization, because in the absence of the proper level of socio-economic development, culture, justice, political
will, the most perfect mechanism of ensuring the right to freedom of creativity will not be effective. The specific
(legal) guarantees of the right to freedom of creativity are characterized. It is determined that they are represented
by legal and institutional means of ensuring the right to freedom of creativity. The legal guarantees of the right to
freedom of creativity, which are expressed in the norms-principles and norms that establish legal responsibility, as
well as the rules that establish the system of legal obligations in the sphere of creative activity, are investigated. The
institutional guarantees of the right to freedom of creativity, which include the system of state bodies, local self-
government, public organizations and political parties, as well as the persons themselves, whose activity is aimed
atrealizing the freedom of creativity, are analyzed. In order to improve the legal guarantee of the freedom of creativity,
it is proposed at the constitutional level to consolidate the obligation of the state to promote the development
of creative activity.

I'apanTii npaBa Ha cB060Ay TBOpPYOCTi B YKpaiHi

Ononvcoka Hamana Muxaiiniena

KaHOuoam rpuouyHUx HayxK, OOYeHm,

3ae6idyeay kagheopu npasa

Binnuyvko2o Hayionanbno2o azpapro2o yHieepcumemy, Ykpaina

Beryn

EdextuHicTh MexaHI3My 3a0€3MEUEHHS TIPaB,
cBO0OJ, OXOPOHIOBAHWX 3aKOHOM I1HTEPECIB IIOIUHHU
BHU3HAYAETHCA [EBICTIO iX TapaHTyBaHHS, CHCTE-
MO0 YMOB 1 3aco0iB, siKi JaiOTh 3MOTY B IIOBHOMY
00cs131 pealnizyBaTH BCKHO MHOXKHHY IIpaB 1 CBOOO..
V¥ yactuni 2 crarti 22 Koncrutyuii Ykpainu nependa-
4yeHo: «KoHCcTuTyiHHI paBa i CBOOOIU TapaHTyIOThCS
1 He MOXYTh OyTH cKacoBaHi». Lle HopMa mpsiMoi Aii, sika
nependadae iCHyBaHHS JTOCKOHAJIOT CUCTEMH TapaHTid
mpaB i cBOOO toNMHU. BOHM € HABaXKJIMBIIIUM YHH-
HUKOM JIJI1 MOYJIMBOCTI 3/TIMCHEHHSI, OXOPOHH Ta 3aXH-
CTy IIpaB JIOAWHH. Y paMKaxX MeXaHi3My 3a0e3IeucHHS,
MIPU3HAYCHHS TAPAHTI NOISrae y CTBOPEHHI HAHCIIPH-
SIIMBIIINX YMOB JJIsl OC3MEPEIIKONHOI peati3aii mpas
1 cCBOOO JIFOUHH.

MeTtor0 cTaTTi € BHU3HAYCHHS CHCTEMH TapaHTii
IpaBa Ha cBOOO/Y TBOPUOCTI B YKpaiHi.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
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Buxusag ocHoBHOro MarepiaJty

3MiACHIOIOUN HAYKOBHM aHai3 TapaHTid sSK camo-
CTITHOTO COIIabHO-TIPAaBOBOTO SIBHIA, BApTO 3a3Ha-
YHUTH, 1[0 BOHH € PYXOMHM, JAWHAMIYHHM €JIEMEHTOM
MeXaHi3My 3a0e3IeueHHs MpaBa Ha CBOOOIY TBOPYOCTI.
MexaHni3m 3a0e3redeHHs TpaBa Ha cBOOOTY TBOPYOCTI
€ HEeOoOX1THOK YMOBOI (YHKIIOHYBaHHS i e(heKTHB-
HO1 peaizallii TapaHTiii. 3a3Ha4eHI OHATTS € B3aEMO-
OB’ SI3aHMMH Ta B3a€EMOIIFOUYUMHU.

31e0iIbIIoT0 1€ TOSCHIOETBCS THM, IO CIPaBX-
HBOIO CYCITUTBHOIO IIIHHICTIO MpaBa i cBOOOIHN JTIONUHU
CTAIOTh JIMIIIE 32 YMOBH, SIKIIIO BOHU ITOBHOIIHHO Ta 0e3-
TIEPEIIKOTHO BTILTFOIOTHCSI B PEAIbHUX CYCIUIBHUX BiJl-
HocuHax'. OTKe, rapaHTil € MO3UTUBHUMHU (haKTOpaMu
MpaBoBOi JiHCHOCTI, 3a0e3revyBaJIbHUMH YMOBaMH,

' TIpoGnemu pearmizamii mpaB i cBOOON JIIOAWHHA Ta TIPOMASIHUHA

B Ykpaiui : monorpadis / pex. H.M. Onimenko, O.B. 3aifuyk. Kuis :
Opun. nymka, 2007. C. 70.
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SIK1 (POPMYIOTH YIIEBHEHICTD Y TOMY, IO TIPOTOJIOIICHHS
MpaBa KOPECIOHAYETHCS 3 MOMIIUBICTIO 1X 3/IHCHEHHSI.

Bimpnricte  HaykoBIiB, 30kpema O.B. 3aifuyk,
A.Il. 3aens, H.M. Omnimenko, C.B. BoOGpoBHUK,
JI.J1. Boesonin, C.JI. JIucenkos, B.I. AGpamoB Ta iHii,
HABOJSATh BU3HAYCHHS TApaHTIH SK CHCTEMH y3TOMKE-
HUX (QakTopiB (YMOB, 3ac00iB), 110 3a0€3MEeUyIOTh (hak-
TUYHY peatizaiifo i yceOiuHy OXOpOHY IpaB i cBOOOI
JIFONVHU?.

OTtxe, rapaHTii ipaBa Ha CBOOOIY TBOPYOCTI — IIe
CUCTEMa COIiaJTbHO-CKOHOMIYHUX, MOJITHYHUX, KYJIb-
TYpHUX, FOPUIMYHUX 3ac00IB Ta YMOB, IO 3a0e3meuy-
FOTh OXOPOHY, peai3allio Ta 3aXUCT Y pa3i MOpyIIeHHS
YW HEBU3HAHHS NpaBa Ha CBOOOY TBOPUOCTI ¥ Criphs-
FOTh PO3IIMPEHHIO HOTO 3MICTY i 00cATY.

Jlo Habopy «iHCTPYMEHTIB» TapaHTyBaHHS IpaBa
Ha cBOOOJTy TBOPYOCTI HaJIeXKATh YMOBH ¥ 3aco0H Horo
3a0e3MeueHHsI. YMOBH TapaHTYBaHHS — II€ CTBOPCHHS
COIIaJIFHO CHPHSTINBOTO CEpPEeIOBUINA, 30KpeMa IIe
KOHCTUTYIIIMHMI J1aJl, TpaBoBa JepiKaBa, JEMOKpa-
TUYHUAN PEXKHUM, BUCOKHH PiBEHH MPABOBOI CBIJIOMOCTI
Ta TPAaBOBOI KYJIbTYpH CYCIIBCTBA, CTAIUH COIia)lb-
HO-CKOHOMIYHHHA po3BUTOK. CoIliaIbHO-CIIPUSATINBE
cepeIoBHUINe JUIA pealizallii mpaBa Ha cBOOOIY TBOp-
qocTi popMyeThest Yepes pi3HOMAaHITHI IMOJIITHYHI, €KO-
HOMIYHi, 1JICOJIOTIYHI, JTyXOBHI Ta FOPUINYHI COIialIbHI
3B’SI3KH, 5K € TIepeTyMOBaMHU JIJISI ITOSIBH 3ac001B TapaH-
TyBaHHS. 3acoOM TapaHTyBaHHS — II€ IHCTPYMEHTH
W TEXHOJIOTII, 110 CTBOPIOIOTHCS CYCIUILCTBOM 1 Jiep-
YKABOIO JUTsl YCYHEHHSI TIEPEIKO Y peatizallii mpaBa Ha
cBOOOJTYy TBOPYOCTI i BUKOPHUCTOBYIOTHCSI 3 METOIO TTiJIe-
CIIPSIMOBAHOTO BIUTMBY Ha CEPEIOBHINE Ta IMOBEIIHKY
moneld abo 3 METOH PO3IIMPEHHS 3MICTy W 00cAry
IIBOTO TPaBa.

HaykoBIli BHKOPHUCTOBYIOTh Pi3HOMAHITHI KpUTepii
knacudikarii rapanrtid. Hanpukian, B.®. Iloropinako
BHJILJISIE IB1 KATEropii rapaHTiii: 3arajibHi Ta CremiaabHi’.
Taky camy xkmacugikanito HaBoasTe O.B. 3aituyk,
A.II. 3aenp, H.M. Onimenko, C.B. Bo6poBHuk*.

OTXe, cUCTeMa rapaHTiil IpaBa Ha CBOOOIY TBOpP-
YOCTI pENpEe3eHTOBaHA 3araJIbHUMHU Ta CIEIialbHO-F0-
PUIMYHUMH TapaHTiIMHU. 3arajbHi TapaHTii BH3HaA4a-
FOTBCSl PIBHEM PO3BUTKY OCHOBHHX C(ep CyCIUILHOTO
JKUTTS, 30KpeMa TOJITHYHOI, COIIaIbHO-EKOHOMIYHOI,
KyasTypHOI. 111 rapaHTii MOAUISIOTH 33 O3HAKaMH Ti€l
rayry3i CycCIiJbHUX BIJIHOCHH, SIKa € OCHOBOIO 1X (DyHK-
[IOHYBaHHsI, Ha COIaJIbHO-CKOHOMIYHI, ITOJIITHYHI,
KynsTypHi. [IOBHOTY peamizamii 3araJbHUX TapaHTid
MpaBa Ha CBOOOY TBOPYOCTI MOXKE 3a0€3IEUHUTH JIHIIE
CHIJIbHA, €KOHOMIYHO TIOTY)KHA JiepykaBa 3 PO3BUHCHUM
TPOMAJITHCHKUM CYCITLTBCTBOM.

2 Teopis mepxaBu 1 mpaBa. AKajeMiyHMH Kypc :@ MiApYyYHHK /

0O.B. 3aituyk, A.I1. 3aeup, B.C. JKypascbkuii Ta iH. ; M-BO OCBITH 1 HayKH
VYkpainu. Kuis : FOpinkom InTep, 2008. C. 106.

3 KoHcrutyuiiiHe npaBo YKpaiHU : MiAPYYHHK IS CTYJICHTIB FOPHIL.
criell. BHIL. 3aKnaaiB ocsitu / pen. B.®. Iloropinko. Kuis : Hayk. mymka,
1999. C. 221.

4 Tlpobmemu peamizaiii mpaB i cBOOOA JIIOAMHH Ta TPOMaSIHHHA
B YikpaiHi / pea. H.M. Oniuenko, O.B. 3aituyk. Kuis, 2007. C. 65.
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3aranpHi TapaHTii mpaBa Ha CBOOOIY TBOPYOCTI
MarOTh BU3HAYAJIbHHI BIUIMB Ha HOTO peaizalliro, ake
3a BIJICYyTHOCTI HaJIS)KHOTO PIBHS COIIaTbHO-CKOHOMIY-
HOTO PO3BUTKY, KYJIBTYPH, MTPABOCBIIOMOCTI, MOJITHY-
HOI BOJI HANIOCKOHAIIMI MeXaHi3M 3a0e3ledueHHs
IpaBa Ha cBOOOIYy TBOPYOCTI Oy/ie HE JT1€BUM.

CoriaJIbHO-eKOHOMIYHI ~ TapaHTii  3a0e3revYeHHs
IpaBa Ha CBOOOIy TBOPYOCTI — I CTBOPCHHSI CIIPHUSAT-
JIUBUX YMOB COITIaIbBHO-€KOHOMIYHOTO PO3BUTKY Ta PiB-
HUX MOXKJIMBOCTEH JIJIs peati3aliii TROpuoro MoTeHIiary
KOKHOI JIIOIMHU. YMOBAMH COLIaIbHO-EKOHOMIYHOTO
rapaHTyBaHHsS € HAJCKHHHA PIBEHb COIaIbHO-EKOHO-
MIYHOTO PO3BHUTKY KpaiHH, BUIbHE TIEpeMillleHHS 00’ €K-
TiB THTEJEKTYaJIbHOI BIIACHOCTI ¥ pe3yJbTaTiB IHTEIICK-
TyalbHOI JISUTBHOCTI, PIBHICT yCiX (hOpM BIIACHOCTI,
cB00OJIa €KOHOMIYHOI JIISITBHOCTI, 3aXUCT IHTEICKTY-
aJbHOT BIACHOCTI. Jl0 1HCTPYMEHTIB COIiaIbHO-CKOHO-
MIYHOTO TapaHTyBaHHs IpaBa Ha CBOOOAY TBOPYOCTI
MOYKHA 3apaxyBaTH COIlaJIbHI CTaHJIApTH, CHOXHBYI
OrO/DKETH, 1HIII TOPOTOBI COIIANIbHI OOMEXyBadi, sKi
CTBOPIOIOTH CIPHUSTINBI COIIATBHO-EKOHOMIUHI YMOBH
JUTSL PO3BUTKY TBOPYOTO IMOTEHITIATY Ta peatizailii TBop-
qux 3110HOCTEN JIFOAUHH.

CoriaJIbHO-eKOHOMIYHI rapaHTil MalOTh BaromMe 3Ha-
YeHHsI B 3a0€3ICUCHHI MpaBa Ha CBOOOMY TBOPYOCTI,
ajpKe 3a 1X JIeKJIapaTUBHOCTI BOJIs (OaKaHHs) JIFONUHU
JI0 peamizaiii TBOpPYMX 3II0OHOCTEH MOke OyTH Bij-
CcyTHBOW. lle MATBEp/IKYEThCS 1€papXiuyHOK CHCTe-
MOFO TTOTpeO JIFOJMHMU, HaBEACHOIO B IipamMili Macioy,
B OCHOBI sKO1 JIeKaTh (Pi3i00TiuHI TOTPEeOH, 1o 3a0e3-
MEYYOTBCS CaMe COIlaJIbHO-CKOHOMIYHHMHU —TapaH-
TisMU. A moTpeba B camopealizallii, 0 € BU3HAYAIb-
HOIO JUIs pealtizallii mpaBa Ha CBOOOIY TBOPYOCTI, 3a
iepapxi€ro MoTped 3HAXOMWUTHCS Ha HAWBHIOMY PiBHI
TipamiIu.

[TomiTiuHi rapaHTii 3a0e3MeUYeHHsT TpaBa Ha CBO-
0omy — IIe CTBOPEHHS YMOB I1JICOJIOTIYHOTO ILTFOpa-
mizMy, (opMyBaHHS TPOMAJSTHCBKOTO CYCITIJIbCTBA,
BEPXOBEHCTBA IIpaBa, CBOOOAA JiSUIBHOCTI TBOPYHX
CIUIOK, TPOMAJChKUX OO0 €THaHb, BIJCYTHICTh IICH-
3ypu. PeanlbHe (yHKITIOHYBaHHS MOJITHYHUX TapaHTil
cBOOOJIM TBOPYOCTI HacamIiepe]] 3aJeKUTh B JeMO-
KPaTWYHOCTI YHHHOTO B IEBHUH TEPioJl iCTOPUYHOTO
PO3BUTKY HONITHYHOTO PEKUMY. SICKpaBUM IIPHKIIAIOM
JICKJIapaTUBHOCTI TOJMITUYHHUX TapaHTiid CBOOOIM TBOP-
YOCTI € TIepioJ] paJAsTHCHKOT MPOTIaraHy KOMYyHICTHIHOT
imeosorii, monomnonsHOi Biaagu KITPC B CPCP, komn
pe3yNbTaT TBOPYOCTI UM TBOpYA JISUTBHICTH MAJTH ITPABO
Ha ICHYBaHHsI JIMIIIC 32 YMOBH BIAMOBIIHOCTI YAHHIN
17ICONIOTIT Ta KPUTHUII «3arHHBAFOYOTO KaIliTaTi3My».

KynerypHi rapanTii 3a0e3neueHHs TipaBa Ha CBOOOTY
TBOPYOCTI BKITIOYAIOTh HAsIBHY B YKpaiHi CHCTEMY KyJIb-
TYpHHUX Ta iJICONOTIYHUX [IHHOCTEH, 3arajibHUi piBeHb
CYCITUIBHOT CBIJIOMOCTI, piBE€Hb YCBIIOMIICHHS IIPUPOTU
W TIpU3HAuUEHHsI MpaBa Ha CBOOOMY TBOPYOCTI, piBEHb
TPOMAJICHKOT aKTHBHOCTI, OCBIYCHOCTI.

YMOBaMU WX TapaHTIH € 3aXUCT JICPIKABOIO PE3YITb-
TaTiB TBOPYOi JISUTBHOCTI, 3a00pOHA PO3MAIOBAHHS
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COIliaJbHOI, pacoBOi, HAIIOHAIBLHOI Ta PENITriHHOT
BOpPO’KHEU1; cBOOOJIa BCIX BUJIIB TBOPUYOCTI H OXOpPOHA
IHTEIIEKTYaIbHOT BIAcHOCTI. 3aco0aMu rapaHTyBaHHS
€ cBo0OJIa ydyacTi B KyJbTYpPHOMY KHTTi, JOCTYI JIO
KyJBTYpHUX IIHHOCTEH, KYJIBTYpHOI Ta iCTOPUYHOI
CHaINIMHA. Be3cyMHIBHO, KyNBTYpHI TapaHTii MaroTh
TepIIoYeproBe 3HAYCHHS B peaiizallil mpaBa Ha CBO-
00y TBOPYOCTi, aJPKe BOHH CTBOPIOIOTH MOXJIMBOCTI
JUIS 3aHATTSI TBOPUYOKO JiSUTBHICTIO, CBOOOIY BHUOOPY i
BUJIIB.

Cepell YMHHUKIB, K1 BIUIMBAIOTh Ha €(DEKTUBHICTh
3a0e3IeueHHs TpaBa JIIOJWHU Ha CBOOOIY TBOPYOCTI,
KIFOYOBE MicCIle IOCIIaloTh CIHeMmiadbHl  (IIpaBoBi)
rapaHTii, o MOJUIAIOTH Ha HAIlIOHAJIBHI i MI>KHAPOTHI
rapanTii. CriemianbpHi rapaHTii IpeIcTaBIeHI HOpMaTHB-
HO-TIPABOBUMHU Ta IHCTUTYIIHHUMH 3aco0aMu 3abe3rne-
YEeHHS ITpaBa Ha CBOOOJIy TBOPYOCTI.

VY ropuauuHii JiTeparypi BU3HAYCHO, IO CIIEMEH-
TaMd HOPMATHBHO-TIPABOBHUX TapaHTiM MpaB 1 cBOOOI
€ HOPMHU-TIpUHIIWIINA, y TOMY YHCII W MpolecyasbHi
HOPMH, HOPMH, IO BU3HAYAIOTHh FOPHIUYHY BiJIOBI-
JaIbHICTE, I HOPMH, IO MICTATH IOPHAMYHI 000B’I3KM>.

HopmaruBHO-TIpaBoBi TapaHTii npaBa Ha CBOOOIY
TBOPYOCTI TIPEJCTABICHI B HOpMaX-TIPUHIIUITAX 1 HOP-
Max, SIKi BCTAHOBJIIOKOTH IOPUIIMYHY BiJIIOBINATBHICTS,
a Tako)k HOpMax, IO 3aKPIILTIOI0Th CHCTEMY FOPHINY-
HUX 000B’sI3KIB y chepl TBOPUOI AisUTLHOCTI.

HopmaruBHO-TIpaBoBi rapaHTii TpaBa Ha CBO-
00y TBOPYOCTI MPEJCTaBIICHI B HOpMaX-TPUHIIUITAX:
crarti 3 Konctutymii VkpaiHnu, sika BKa3ye Ha Te, 110
JIFONIMHA, 11 )KUTTS 1 37I0pOB’sl, YeCTh 1 TiAHICTh, HEJO-
TOPKaHHICTh 1 Oe3leKa BU3HAKTHCS B YKpaiHi HalBH-
MO0 COMIaJbHOIO IiHHICTIO. [IpaBo Ha cBOOOMY TBOP-
YOCTI FapaHTYEThCSI KOHCTHTYIIIHHUMU HOPMaMH, Cepel
SIKUX — TIPUHIIMIT PIBHOCTI, HEBIAUYKYBaHOCTI 1 HEIIO-
PYIIHOCTI MpaB, MPHHIIAI HEBUIESPITHOCTI i TapaHTOBA-
HOCTI TIpaB, MPUHINI HEAOMYIICHHS 3BY)KCHHS 3MICTY
1 o0CsTY YMHHHX TIpaB 1 CBOOOJ, MPUHIUIT BUTLHOTO
PO3BUTKY CBO€i OCOOHMCTOCTi, PIBHOCTI TpaB KIHOK
1 YOJIOBIKIB, MMPUHIIMI PIBHOCTI BCIX TPOMAJISH Y CBOIX
MpaBax 1 piBHOCTI Tepe1 3akoHOM Tomo. J{o mporecy-
QIFHIX HOPM HaJIeKaTh MPaBO HA OCKApXKCHHS B CYII
pillieHb, il 4u Oe3MisTIbHOCTI OpraHiB JepKaBHOI
BJIaJIM, OPraHiB MICIICBOTO CaMOBPSIyBaHHs, T0CAJI0-
BHX 1 CJIY’)KOOBHX OCi0; TIpaBO Ha 3BEPHEHHS JI0 YTIOB-
HOBakeHOro BepxoBHoi Pann Ykpainu 3 mpaB JronuHA
3a 3aXHCTOM CBOiX IpaB; MPaBO Ha 3BEPHEHHS 10 MiXK-
HapOIHUX CYIOBHX YCTaHOB UM JO BiAMOBITHHUX Opra-
HIB MKHAPOJIHUX OpTaHi3allii, 4WICHOM a00 YYaCHUKOM
SIKUX € YKpaiHa, 32 3aXHUCTOM CBOIX IpaB i CBOOOJ MiCIIs
BHKOPUCTAHHS BCIX HaIllOHAJhHHUX 3aCO0IB MPAaBOBOTO
3aXUCTy; TPABO 3aXHUIIATH CBOi MpaBa 1 CBOOOAW Bil
MOPYIIEHb 1 MPOTUIPAaBHUX NOCATAaHB; MPABO Ha IIpa-
BOBY JIONIOMOTY; TIPaBO Ha BiANIKOTYBAaHHS 32 PaxXyHOK
JICpKaBH YK OPTaHIB MICIIEBOTO CAMOBPSIIyBaHHS MaTe-

> OCHOBH KOHCTHTYLIIfHOrO mpaBa YKpaiHH @ MiAPYYHHK / 3a pen.

B.B. Koneitunkosa. Kuis : IOpinkom Iurep, 1997. C. 143.
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pilaJIbHOT Ta MOPAJTLHOT IIKOJH, 3aBJIaHOT HE3aKOHHUMU
PILICHHSAMHU, JIIIMHU YH OC3/TisTLHICTIO OpraHiB JAepikaB-
HOI BJaJU, OpPTraHiB MICIICBOTO CaMOBPSIyBaHHS, iX
MOCAJIOBHX 1 CITY>)KOOBUX 0CI10 ITiJT 9ac 31 {CHEHHSI HUMHU
CBOIX IOBHOBAXEHB TOIIO®.

Jlo KOHCTHTYHIWHWUX TapaHTid mpaB 1 CBOOOJ
JFOIIMHU Ta TPOMAISTHUHA HAJIe)KaTh TaKOXK CIelialbHi
MpaBa, MpU3HAUYCHI JUIsl HAHOUThII e(heKTUBHOI pealti-
3amii 1HIIMX TIPaB JIFOJMHA Ta TpOMasiHUHA. 1o Takux
KOHCTUTYIIIHHUX TapaHTid KyJbTypHUX IpaB HayKOBII
3arajioM 3apaxoByOTh CBOOOIY JYMKH 1 CIIOBa, BiIbHE
BHUPaKEHHSI CBOTX MOMISIB 1 IEPEKOHaHb, CBOOOY CBi-
TOMISAY ¥ BIPOCTIOBIJIAaHHS, SIKI TapaHTOBAHI CTATTSIMU
341 35 Koncruryii Ykpainn'.

HopmaruBHO-TIpaBoOBi TapaHTii mpaBa Ha CBOOOIY
TBOPYOCTI MPEJICTABICH]I B FOPUIUYHUX 000B’sI3KaX.

TotoBHMM 00OB’SI3KOM JIEp’KaBU B paMKax 3abe3re-
YeHHsI CBOOOJIM TBOPYOCTI € O00OB’S30K YTBEPIKCHHS
1 3a0e3MedyeHHs TpaB 1 ¢cBOOO JIFOJMHU, IO Tepeada-
4yeHo B ctarti 3 Koncrutynii Ykpainu. ¥ crarti 54 KoH-
cTUTyIil YKpaiHu nependadyeHo O0O0OB’SI30K JIepiKaBU
CTIPHUATH PO3BUTKOBI HAyKH, YCTAHOBJICHHIO HAyKOBHX
3B’sI3KiB YKpaiHW 31 CBITOBHM TOBapHCTBOM. Hemoi-
koM crarti 54 KoHCTUTYIlIi B YacTHHI rapaHTyBaHHS
IpaBa Ha CBOOOJY TBOPUYOCTI € Te, 110 BOHA HE MICTHUTh
YiTKOT BKa31BKM Ha CIIPHUSIHHS PO3BUTKY TBOPYOT JIisTb-
HOCTI 3arajoM, a BKa3dye JMIIC Ha CTUMYJIIOBaHHS
OJTHOTO 3 11 BWJIIB — HAYKOBOI AisuibHOCTI. HaroMmicTh
gactuHa 1 ctarti 16 Korctutyii ['penpkoi PecryOmikm,
HanpuKial, nepenbadae: « MUCTENITBO W HayKa OCIi-
JOKCHHSI Ta BUKJIAQJaHHS BUIbHI; X PO3BUTOK 1 TIONIH-
peHHSI € O0OB’SI3KOM JIep)KaBU. AKajJeMiuHi cBOOOIN
Ta CBOOOJa BUKJIQ/IaHHS HE 3BUILHSIOTH BiJl 000B’S3KY
niamopsiakyBanas Koncrutyiin®. O00B 130k neprkaBu
CIPUATH PO3BUTKY TBOPUOI IISIIBHOCTI TependadeHo
B cTarTi 7 3akoHi Ykpaiau «IIpo KyasTypy».

Ha Ham momisn, HOPMAaTHBHO-TIPABOBI TapaHTIi
IIpaBa Ha CBOOOIY TBOPUYOCTI, IPECTABIICHI B 000B 13Ky
JIEpXKABU  CIPUSITH PO3BHTKY TBOPYOi isUTBHOCTI,
MaroTh OyTH 3aKpillJIeHI Ha KOHCTHUTYLIHHOMY piBHI,
crartio 54 Koncrurymii Ykpaiau mae OyTH JOITOBHEHO
TakuM (OPMYITIOBaHHAM: «/lepikaBa CIIpHsie PO3BUTKY
TBOPYOT JISUTBHOCTI MHTIIIB 1 TBOPUUX CITJIOK, (piHAH-
CYIOYM BIJIIIOBIJIHI JIEpPKaBHI TPOTrpaMy MiATPUMKH
Ta PO3BUTKY TBOPYOT isTIBHOCTI.

Cepen 3aralilbHUX OOOB’SI3KIB ITFOJWHH, SKi CIIPH-
SFOTh pealtizallii mpaBa Ha CBOOOIY TBOPYOCTI, BapTO
BiJI3HAUUTH 000B’SI30K HEYXMJIBHOTO JojiepkanHs KoH-
CTUTYIIT YKpaiHu i 3aKoHIB, O0OB’S30K HE IMMOCATATH
Ha TpaBa i CBOOOJIM, YECTh 1 TIJIHICTh IHIIMX JIFOACH, HE
3aBJIaBaTy IIKOJIW MPUPOJI, KyJABTYpHIH Ta iCTOpUYHIN

¢ Koucrutyuis Ykpaiuu. Bioomocmi Bepxognoi Paou Ykpainu (BBP).

1996. Ne 30. C. 141.

7 Ilemmyuenko FO. CBoGoma HayKOBOi TBOPYOCTI SIK KOHCTUTYIHHE
IpaBo JIIOAWHU 1 TpoMamsHuHa. Bicnux Hayionanvnoi axademii nayx
Vipainu. 2008. Ne 3. C. 36-43.

8 I'peums. Koncrutyrmst (2008). Korcruryims I'permn: coBpeMeHHOE
3aKOHO/IATENILCTBO € yueToM mnomnpaBok Ilapmamenra I'pennn ot 27 mas
2008 1. / ep. ¢ rpeu. s13. K.B. I'ycaposa. Xapekos : [Ipaso, 2014. 111 c.

115



Opolskaya Natalia

cnannmHi. CrienianbHi 000B’SI3kM (DI3MUHUX 1 FOpH-
JUYHUX 0ci0 y cepi TBOPUOI TiSUTBHOCTI TIepedadeHo
crarrero 11 3axony Ykpaian «IIpo KyasTypy»: nmoTpu-
MYBaTHCSl BUMOT 3aKOHOJABCTBA IOIO0 IPOBAKCHHS
JUSUTBHOCT1 Y cepi KyIBTypH; I0aTH Mpo 30epeKeHHs
HapOIHUX TPaIUIii 1 MPUMHOXKEHHS HAIlIOHAIHLHOTO
KyJIBTYPHOTO HaIOaHHSI, CIIPUSATH OXOPOHI KYJIBTYpPHOI
CTAIIUHA; TTOBAXKATH KYIBTYpY, MOBY, TpaaHIlii, 3BU-
4ai Ta 00psIu YKpaiHCHKOTO HapOJy; MKJIyBaTUCS TIPO
€CTCTHYHEe BUXOBaHHS W KyJbTYpHUH PO3BHUTOK JITEH,
MIPWITYYeHHS iX JI0 IIHHOCTEH BITYM3HSIHOI Ta CBITOBOI
KYJBTYpH.

HopmaruBHO-TIpaBoBi TapaHTii npaBa Ha CBOOOIY
TBOPYOCTI TIPECTABIICHI B HOPMaX, SIKi BCTAHOBITIOIOTh
FOPWIMYHY BiJIIOBIIANBHICTE. JOCHIDKYIOUH TIPaBoO
Ha cBOOOJIy TBOPYOCTi, MH BHXOJHUMO 3 TOTO, IO FOPH-
JIMYHA BiJIOBIIABHICTD MOUISETHCS Ha IEPCIICKTHBHY
(TIO3UTUBHY) 1 pETPOCTICKTUBHY (HETaTUBHY).

[lepcriekTiBHA FOPUAMYHA BiIIOBIJAIBHICTE — II€
CYMIJTIHHE BUKOHAHHS CBOIX OOOB’S3KIB TIepe] TpoMa-
JITHCBKUM CYCITUTHCTBOM 1 TIPABOBOIO JIEPIKABOIO, OCO-
0010, sike 0a3yeThCS HAa BUCOKOMY PiBHI IIPABOBOI KYJIb-
TYpH, TIPABOBOI CBIJJOMOCTI, IOBara J0 Mpae i cBOOOI
IHIIMX 0Ci0 y mporeci TBopuoi aisutbHOCTI. [Tpukiagom
peaizarii MepcreKTUBHOI FOPUIMYHOI BiIOBITAITEHO-
CTi € TOTPUMAaHHS HOPM HAyKOBOI CTHUKH, JOTPHUMAHHSI
3aKOHO/IaBCTBA Ta MEX y CBOOOJII TBOPYOCTI, 10 Oa3y-
€ThCS Ha TIIMOOKOMY TIEpEKOHAHHI B JIOIIIBHOCTI HOPM
mpasa.

PerpocrniekTiBHY  FOpWAMYHY  BiJIIIOBIIAJIbHICT
BH3HAYAOTH 110 pizHOMY. B.M. TopIireHsoB ykasye, 1o
FOPWIMYHA BIJTNOBITAIBHICT, € BH3HAHA JIEP)KaBOIO
3MIATHICTE 0COOW (IpOMaJsTHHHA, YCTAaHOBH, OpTaHy
JIepXKaBH, TI0CAI0BOT 0COOH TOIO) 3BITYBATH MPO CBOE
MIPOTHIIPABHE JiSIHHS W 3a3HaBaTH Ha co0l 3aX0JIiB Jiep-
JKaBHO-TIPUMYCOBOTO BIUIMBY y (opMi T030aBICHHS
Ou1ar, siKi Oe3mocepeHbo il HajIeKars’.

C.M. OneitHEKOBA JTIOBOAMTS, IO FOPHIUYHA BiJIIO-
BIJIAJIBHICTB — «II€ TIepeI0aYeHi HOpMaMHU TpaBa 1 31iiic-
HIOBaHI B IMPaBOBHUX BIJIHOCHHAX y IPOIECYaTbHOMY
MOPSIIKY YIIOBHOBOKCHUMH NIEPKaBOIO  CyO’ €KTaMu
3ac00M JIepKABHOTO MPUMYCY JI0 0COOH, sSKa BUMHHIIA
MIPaBOTIOPYIIICHHSI, IO TSATHE IS Hei 000B’SI30K 3a3Ha-
BaTH HECHPHUATIMBUX HACIIJKIB OCOOHMCTOr0, MaiHO-
BOTO a00 OpraHi3aliifHOTO XapaKTepy, BUJ 1 Mipa SKHX
nepenbaveHi CaHKIISIMH TIPABOBHX HOPM» ',

AHami3yroud BKa3aHI HAyKOB1 TIJIXOIH, MOXKHA
BH3HAYHUTH O3HAKH PETPOCIIEKTUBHOI FOPHIUYHOT BiJ-
MTOBITAJILHOCTI 32 TIPOBOINOPYIIEHHS Yy cdepi TBOp-
YOCTi: 3aCTOCYBaHHS JIEPKaBHO-TIPABOBOTO IPUMYCY,
HETaTWBHA pEaKIlisl JepKaBH Ha IIPABOMOPYIICHHS
i cy0’eKkTa, BHHHOTO B HOTO CKOEHHI, 00OB’SI30K TIpa-

®  Tlomopoxwiit €.F0. TeopeTuuHi MiAXOAM 10 BU3HAYECHHS MOHATTS

«HOpUIMYHA BIANOBIAANBHICTEY. Bichux XHYBC. 2014. Ne 3 (66).
C. 6-15.

10 Cepmrok I.A. Meronomnoriyauii aHasm3 Cy4acHHX IHTeprperanii
MOHATTSA «IOPUAMYHA BIANOBINANBHICTE). bronemenv Minicmepcmea
rocmuyii’ Ykpainu. 2011. Ne 1. C. 30-35.

116

Guarantees of the right to freedom of creativity in Ukraine

BOTIOPYIIIHUKA 3a3HaTH HECIPHATIMBHX HACTIJIKIB 3a
HOro TPOTUIIPAaBHY IMOBEIIHKY, TPOIeCYabHUI MOps-
JIOK peasri3arrii.

Bugamu  peTpoCneKTHBHOI FOPUIWYHOT BiJIOBI-
JTATBHOCTI 3a TIOPYIICHHS MpaBa Ha CBOOOy TBOPYOCTI
€ KpHUMiHaJbHA, aJIMIHICTPAaTHBHA, IMBUILHO-IIPABOBA
BIIIOBIIAJBHICTE.

KpuminaneHy BiANOBIIANBHICTE Yy cepi TBOPYOI
JUSUTBHOCTI TIepei0ayeHo 3a HE3aKOHHE IPOBEICHHS
HAyKOBHUX JOCIIJIIB HAJT JIFOIUHOIO, IO BCTAHOBIIFOETHCS
B crarti 142 KpuminaneHOro kojekcy Ykpainu. Bin-
noBiHO /10 KOHCTUTYIIT Ta YUHHOTO 3aKOHOIABCTBA,
HE3aKOHHUMH € HayKOBI JIOCIIN O3 BUIbHOT 3TO/IH ITiJI-
JIOCITIJTHOTO, HaJl XBOPUMH, VB’ I3HEHUMH, BIICHKOBOIIO-
JIOHEHUMH Ta THIIMMHU Kateropissmu ocid. Crarti 176,
203-1, 216, 176 KpumiHaibHOTO KOJIEKCY YKpaiHU
nepea0avaroTh BiIOBITAIBHICTh 32 MPOSBU MMOPYIICHb
ABTOPCHKOTO ¥ CyMIKHUX TIpaB'!.

[{uBiIBHO-TIPABOBA BIIMOBIAAIBHICTD 32 ITOCSATAHHS
Ha cBOOOIy TBOpYOCTI mependadeHa crartsmu 309,
431 LuBiIBHOTO KOJIEKCY YKpaiHH, cTarTero 54 3aKoHy
Vipaiau «IIpo aBTopchke MpaBo i CyMizKHI mpaBay 2,

HacTynHuM BHJIOM FOPHUIMYHOI BIAMOBIAAIBHOCTI,
III0 MOKE 3aCTOCOBYBATHCS 32 MOPYIICHHS Y cepi TBOP-
9oi JIsUTLHOCTI, € aaMiHICTpaTUBHA BiAIMOBIIATbHICTE.
AJIMIHICTpaTHBHO-TIPABOBA BiNIOBIAIIBHICTh YCTAHOB-
JIeHa 3a OKpeMi MOPYIICHHS aBTOPCBKUX 1 CyMIKHHX
mpaB y crarTsix 512, 1649, 16413, 51-2 Konekcy Ykpa-
THHM TIPO aaMIiHICTPATHBHI MPABOMOPYIICHH 2.

Bapto 3a3nauntw, mo 12.03.2019 y BepxosHiit Pani
VYkpaiHu 3apeecTpOBaHO HOBY PEIaKIliio 3akoHy YKpa-
iau «I1po aBTOpCHKE TIpaBo i cyMixkHI ITpaBay» (Ne 10143),
y SIKOMY BIOCKOHAJICHO TIEpENTiK 00 €KTIB aBTOPCHKOTO
IIpaBa if 00’ €KTIB CYMIXHHX MIPaB, BU3HAYCHO TBOPH, K1
He € 00’eKTaMH aBTOPCHhKOTO TipaBa. Y IIpoekTi BU3Ha-
YeHi ORI JIIEBI TApaHTIi 3aXUCTY CBOOOIN TBOPYOCTI.
Hanpuknan, CTATHEHHS KOMIICHCAIli 3a IMOpPYIICHHS
aBTOPCHKOTO  (a00) CyMIKHHX TIpaB 3aMiCTh BiJIIIKO-
JyBaHHS 30WMTKiB. [IpomoHyBasiocsi BHECTH 3MIHH 10
T'ocnomapcekoro mnpouecyainbHOTO KONEKCY YKpaiHH,
3TiJTHO 3 SIKUMH CITPABH PO 3aXUCT MPAB IHTEIEKTya b-
HOT BJIACHOCTI HE MOXYTh OyTH 3apaxoBaHi JI0 KaTero-
pii masozHauHux. OmHak 29.08.2019 IIpoekr 3akoHy
Vikpaiau «[Ipo aBTOpchKe MpaBO 1 CyMiXHI IpaBa»
(Ne 10143) BigKJIMKaHO.

CrentianbHi  (TIpaBOBi) TrapaHTii TpeACTaBICHI He
JMIIe HOPMATHBHO-TIPABOBHMH, a M 1HCTUTYI[IHHHMHA
3aco0aMu 3a0e3TeUCHHS TIpaBa Ha CBOOO Yy TBOPUOCTI.

[HCcTHTYIIHHI TapaHTii 3a0e3MeYeHHsT JOCIiKyBa-
HOTO TIpaBa BKJIOYAIOTH CHCTEMY OpTaHiB Aep>KaBHOI

' KpuminaneHnii xozmekc Ykpainu : 3axkon Ykpainu Big 05.04.2001

Ne 2341-111. Bioomocmi Bepxoenoi Paou Vkpainu (BBP). 2001. Ne 25-26.
Cr. 131.

2 Tlpo aBTOpChbKE MpaBO i CyMibKHI mpaBa : 3akoH YKpaiHu Bix
23.12.1993 Ne 3792-XII y pen. Bixg 06.01.2004. Bidomocmi Bepxosnoi
Paou Vrpainu. 1994. Ne 13. Cr. 64.

3 Komekc VkpaiHM Mpo aJMiHICTPaTHBHI IPAaBOIOPYIICHHS BiJ
7 rpynnst 1984 p. Ne 8073-X y pen. Big 01.01.2008. Bidomocmi Bepxosnoi
Paou YPCP. 1984. Tonatok o Ne 51. Cr. 1122.
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BJIA]IH, MICIIEBOTO CAMOBPSITyBaHHSI, TPOMAICHKHX Opra-
Hi3aIli{ 1 MOJMITHYHUX MAapTii, CYIOBI Ta IPAaBOOXOPOHHI
OpraHW, a TaKOX CaMHX OCi0, JISUTBHICTh SKHX CIIpS-
MOBaHa Ha peai3aiiio CBOOOIM TBOPYOCTI. Ix MoxHa
oty Ha Il rpymu: 1. Hagineni ¢yHkiieto 3abe3me-
YEeHHS TIpaBa Ha CBOOOJ Yy TBOPUYOCTI BiJ] IMEHI JIepPIKaBH.
1. 3niiicHIOOTE 3a0e3IeueHHsI paBa Ha CBOOOTY TBOP-
YOCTI K IHCTHTYTH TPOMJISTHCHKOTO CYCITITLCTRA.

Mo mepmoi rpynu Hanmexats Ilpesunent Ykpainu,
BepxoBna Panma VYxpaiam, KaGiner MinicTpiB Ykpa-
iHU, cyau, YnoBHOBaxkeHUl BepxoBHoi Pagu Ykpainu
3 TpaB JIFJMHHU, IPOKyparypa i ajBokarypa, HIIi mpa-
BOOXOPOHHI OpPraHH HAIIIOT JIepKaBy, OPraHu MICIIEBOTO
CaMOBpSIyBaHHsI, TOMITHYHI TapTii. Jlo apyroi rpymu
HaJeKaTh TPOMAJIChKI OpraHi3allii Ta 1HII 1HCTHTYTH
TPOMAJITHCBKOTO CYCITIIbCTBA, AISUTBHICTh SKHX CIpS-
MOBaHAa Ha CIPHSHHS peaizaiii mpaBa Ha CBOOOMY
TBOPYOCTI.

[HCTUTYIIIHOO TapaHTIEO MpaBa Ha CBOOOY TBOP-
4ocTi € Bumwmii ¢y 3 MUTaHb 1HTEIEKTYaIbHOT BIIACHO-
cTi, ctBopeHnit Ykazom Ilpesunenta Big 29.09.2017.
BiH po3msinaTume cripaBy MOA0 3aXHUCTY IIpaBa Ha CBO-
00JTy TBOPYOCTI B CIIOPaxX CTOCOBHO TPaB Ha BUHAXOJIH,
KOPUCHI MOJIelTi, MPOMHUCIIOBI 3pa3Kd, TOPTOBEIbHI
MapKH, KOMEpIIiiHI HallMeHyBaHHS, Yy cIopax Moo
peectpartii, 00Ky TpaB IHTEICKTyaJIbHOI BIIACHOCTI,
BHU3HAHHS HEJIMCHUMU, MPOMOBKEHHSI Jii, JOCTPOKO-
BOTO TPHUITMHEHHS TMATCHTIB, CBIJIONTB, 1HIIUX aKTIB,
CTpaBH TPO BH3HAHHS TOPTOBEIBHUX MapoK Io0pe
BIJIOMHMH, y CIIOpax IIMOJO TMPaB aBTOpa M CyMIKHHX
MpaB, MIOA0 YKJIAJCHHS, 3MiHH, PO3ipBaHHSA Ta BUKO-
HaHHS JOTOBOPIB Ha PO3MOPSHKEHHSI MafHOBUMH TIpa-
BaMH 1HTEJIEKTyaJIbHOI BJIACHOCTI TOIIIO.

BucnoBknu

["apanTii mpaBa Ha cBOOOy TBOPYOCTI — IIe CUCTEMa
COIIaJIbHO-CKOHOMIYHUX, TIOMITUYHHUX, KYyJIBTYpHHX,
MPaBOBUX 3ac00IB Ta YMOB, IO 3a0€3MEeUYIOTh OXOPOHY,
peaizarliro i 3aXUCT y pa3i MOpyIICHHS Y1 HeBU3HAHHS
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IIpaBa Ha CBOOO/TY TBOPYOCTI Ta CIIPHUSIOTH PO3IITHUPEHHIO
fioro 3micTy i oOcsry. CucTema rapaHTii mpaBa Ha CBO-
001y TBOPYOCTI perpe3eHTOBaHA 3aralIbHUMHM Ta CIICIli-
aJBbHO-TPABOBUMH rapaHTisIMH. 3arajibHi rapaHTil MoIi-
JSTIOTHh 3@ O3HAKaMH Ti€l rairy3i CyCHUIBHUX BIJIHOCHH,
sKa € OCHOBOI X (DYHKIIIOHYBaHHS, Ha COIliaJbHO-€-
KOHOMIYHI, TOJITHYHI, Kyl1bTypHi. CnemiansHi (Tipa-
BOBI) rapaHTii TpeACTaBICHI HOPMATHBHO-ITPABOBUMH
W IHCTUTYIIHHUMHE 3aco0amMu 3a0e3ledeHHs MpaBa Ha
cBOOOJTy TBOPUOCTI.

HopmaruBHO-TIpaBoOBi TapaHTii mpaBa Ha CBOOOIY
TBOPYOCTI TMPEJCTABIICHI B HOpMaX-TIPUHIUIIAX 1 HOP-
MaX, SIKI BCTAHOBJIIOIOTh IOPHIUYHY BiJIIOBIIABHICTD,
a Tako)Xk HOpPMaX, IO 3aKPIIUIIOIOTH CHCTEMY FOPHINY-
HUX 000B’s3KiB y chepi TBOPUOT isITHHOCTI.

[HCcTHTYIIHHI TapaHTIl 3a0e3nedeHHs] JOCTKY-
BAaHOTO IpaBa BKJIIOYAIOTH CHCTEMY OpPTaHiB JeprKaB-
HOIi BJaJ¥, MICIICBOTO CaMOBPSIYBaHHS, TPOMaICHKIX
OpraHizamii i HOJITHYHHUX TapTii, a TAKOXK CaMHX 0ci0,
JUSUTBHICTH SKMX CIIPSIMOBaHA Ha peaizallito cBoOOan
TBOPYOCTI.

3 MeTOI0 BIOCKOHAJICHHS HOPMAaTHBHO-IIPABOBOTO
rapaHTyBaHHS CBOOOIM TBOPYOCTI NPOITOHYEMO HA KOH-
CTHTYIIIHHOMY pIiBHI 3aKpIUTH OOOB’SI30K JICpPIKaBU
CIPHUSTH PO3BUTKY TBOPYOI JISUTBHOCTI. YBakaemo 3a
JonibHe crartio 54 KoHctutymii YkpaiHW BHKIIACTH
B Takiil pemakiii: «[poMansHaM rapaHTyeTbCs CBOOONA
JTEepaTypHOi, XyJIO)KHBOI, HAYKOBOI M TEXHIYHOI TBOP-
YOCTi, 3aXHCT IHTEIEKTYaJIbHOT BIACHOCTI, TXHIX aBTOP-
CBKHUX TIpaB, MOPAJILHUX 1 MaTepiaJbHUX IHTEPECIB, IO
BUHUKAIOTh Y 3B’SI3KY 3 PI3HUMHU BHJAMHU 1HTEJICKTY-
aBbHOI JTisTbHOCTI. KOXKHUI TpOMaJITHUH Mae MpaBo Ha
PE3YIIBTaTH CBOET IHTENICKTYaIbHOT, TBOPUOI JMisSUTBHOCTI;
HIXTO HE MOXE BHKOPHCTOBYBaTH a0O IMOIIUPIOBATH iX
0e3 1oro 3ro/H, 3a BUHATKAMH, YCTAHOBICHIMHE 3aKOHOM.
JlepxaBa cripuisie PO3BUTKY TBOPYOT JisUTBHOCTI MHTIIIB
1 TBOpYMX CIUIOK, (DIHAHCYIOUM BIAIOBITHI JepiKaBHI
MPOrpaMu MATPUMKH W PO3BHUTKY TBOPYOI MisTTBHOCTI.
JepkaBa cripusie pO3BUTKY HAyKH I yCTAHOBJIEHHIO Hay-
KOBHUX 3B’SI3KiB YKpaTHH 31 CBITOBUM CITIBTOBAPHCTBOMY.
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The article is focused on studying forensic and expert activity: its content and characteristic features have been
established and analyzed, the current state of normative and legal consolidation of forensic and expert activity in
Ukraine has been studied.

The author has stated on the need for a clear definition of the content and specific features of forensic and expert
activity in order to establish a common terminological base in this sphere of legal regulation. The analysis
of the current scientific approaches to the study of forensic and expert activity has been carried out. The author has
provided definition to the concept of “forensic and expert activity”, has studied its connection and correlation with
the concepts of “expert activity”, “forensic and expert provision”, etc.

The current state of normative and legal provision of forensic and expert activity in Ukraine has been researched.
Based on the analysis of a number of laws and by-laws that directly regulate the activities of forensic experts,
as well as forensic and expert institutions, the author has determined the content and has characterized the main
features of forensic and expert activity in Ukraine. It has been concluded that the content of forensic and expert
activity is the organization and conduction of independent, qualified and objective examination in compliance
with modern achievements of science and technology, the organization of work of forensic and expert institutions
and their structural divisions, personnel, scientific, methodological and information provision of their activities.
It has been established that the effective regulation of public relations in the field of forensic and expert activity,
the determination of the legal, organizational, managerial, scientific and methodological foundations of forensic
and expert activity in the context of systemic judicial reform requires appropriate legislative consolidation in order
to form a single conceptual apparatus used in the field of forensic and expert activity.
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Ocmponuney Anopeii Bacunvesuu

acnupanm XapbKo6cKko2o HAYUHO-UCCI008aMENbCKO20 UHCIMUMYMA CYOeOHbIX IKCHEPMU3
umenu 3acayrcennozo npogheccopa H.C. boxapuyca, Yxpauna

BBenenue

OcymiecTBiieHre CyJeOHO-IKCIIEPTHON eI TeITbHO-
CTH B YCIIOBHUSIX Pa3BUTHUS MIPABOBOTO IEMOKPATHYECKOTO
rocyiapcTa TpeOyeT YETKOrO MOHUMAHHS CONCPIKAHMS
1 0COOEGHHOCTEH Cy1e0HOM HKCIIEPTHU3bI KaK BasKHEHUIIIEro
MeXaHH3Ma 3alIUTHI IIPaB U CBOOOJ YEIIOBEKA U TPaxKIa-
HUHA, 3aKOHHBIX MHTEPECOB IOPUAUYCCKHX JIHI, MHTE-
pecoB rocyaapctBa. OT (HYHKIIMOHUPOBAHUS HE3aBHCH-
MO, KBATU(ULUPOBAHHON 1 0OBbEKTUBHOM IKCTIEPTHU3HI,
OPHCHTUPOBAHHON HA MAaKCHMAaJbHOE HCIOJB30BAHUC
COBPEMEHHBIX JTOCTIKCHHH HAYKH M TEXHUKH, a TaKKe
WCTIOJIb30BaHUE €BPONEUCKOT0 WU MUPOBOIO OIbITA 00€-
CTIeUeHUs! CyneOHO-IKCIIEPTHON JeATeIbHOCTH, BO MHO-
TOM 3aBUCHT Y(PPEKTHBHOCTH TIPABOCY/IHUSL.

CucremMa TPaBOBBIX, OPraHH3AIHOHHO-YIIPABICHYC-
CKHMX ¥ Hay4YHO-METOIMYCCKUX OCHOB CYIeOHO-IKCIIEePT-
HOH JEATENbHOCTH TPeOyeT CeroiHs JETalbHOTO H3Y-
YeHUs C LENBI0 (POPMHUPOBAHUS SIMHOTO MMOHSATUIHHOTO
anmapara, IPUMEHIEMOro B CyIeOHO-DKCIIEPTHOM Jesi-
TEIBPHOCTH, TaK KaK OECCUCTEMHOE WCIONB30BAHUE UL
0003HaYCHMs JAHHOTO BUJIA JACATEIFHOCTH LIEJIOT0 psia
TEPMUHOB, a TAKXKE TaKas UX TPAKTOBKA, KOTOpast MpaK-
THYCCKA TMPUBOIUT K OTOXKICCTBICHUIO CyneOHO-IKC-
MEPTHON IEATEIBHOCTH C JKCIIEPTHBIM O0OCCIICYCHUEM
MPABOCYHS, TPEOYIOT YETKOTO MOHUMAHHS CONCPIKAHMS
1 0COOEHHOCTEH Cy/1e0HO-OKCIIEPTHOM AEATETLHOCTH.
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BaxxHOCTh MOCTaBIEHHOW TPOOJIEMBI  OTpaskaeT
HaJIN4YME MHO)KECTBA HAy4HBIX MCCIIEJOBAaHUN B JaHHOM
chepe: BUACTHOCTH OOIIEH TEOPUH CYACOHOM AKCTIEPTH3BI
nocBsinieHsl padotel T. ABepbsiHOBOH, B. ApceHbeBa,
B. l'anyneko, C. I'acnaps, 0. I'porresoro, A. YKepeOko,
E. 3aiinmeBoit, A. Kmoea, O. Omneiinnka, O. Pocun-
ckoit, M. Ceras, 3. CumakoBoii-Edpemsn. OtnensHpIM
aCTIeKTaM CyIeOHO-OKCTIEPTHOM IESTEIFHOCTH YIEeIISUTH
BHIMaHHE TaKHEe OTCUCCTBEHHBIC U 3apyOe)KHBIC HCCIe-
noarenu: C. AGpamoB, B. Apxurios, P. benkun, K. besb-
cknii, B. Tonuapenko, H. Kimmenko, B. Jlykamesuud,
H. Manaxogsckas, O. ConoBnéBa, FO. Opnos, T. CaxHosa,
M. Hlepb6akoBckuit u ap. OnHAKO, HECMOTPS Ha BeCbMa
MIMPOKUH CHEKTP MCCIISNOBAHUI TI0 TAHHOW TpoOiiema-
THKE, Ha CETOIHSIITHUI MOMEHT BCE elé ocTaéTcsl Helo-
CTaTOYHO M3YyYEHHBIM LIEJIBIN PsiJi BOIIPOCOB, CBSI3aHHBIX
C OIIpEIeNCHHEM CONIEep)KaHMs W OCOOCHHOCTEH Cymed-
HO-3KCIIEPTHOM JIEATENBHOCTH. B 4acTHOCTH, B HAy4HOU
JUTEpaType 10 CUX MOp He CYLIECTBYET eMHOM MO3ULINN
OTHOCHUTEIBHO TEPMHUHOJIOTHH, UCIIOIb3YEeMOM I aHa-
Tm3a CyaeOHO-OKCIIEPTHOH NEATeTBHOCTH KaK OOBEKTa
aJIMUHHCTPATUBHO-IIPAaBOBOTO PETyIHPOBAHUSI.

Leapio craTtbm SBISIETCS WCCICIOBaHUE Cyneo-
HO-OKCIIEPTHOM JeATEIbHOCTH, 4YTO IPEAyCMaTpUBaeT
OTIpe/IeNICHNE TIOHATHS «CYICOHO-IKCIIepTHAsT AesATEIb-
HOCTB», YTOUHEHHE €r0 COIEPKAHUS U XapaKTEPUCTUKY
0COOCHHOCTEHA.
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[Ipexne Bcero, HEOOXOAUMO OTMETHUTH, YTO B COBpE-
MEHHOM HayKe W MpaKTUKE HE CYIIECTBYeT YETKOro
W MCYEPIIBIBAIOIICTO OINPEACTCHUS IMOHATHS «Cyned-
HO-KCIIEpTHAs AEATeNbHOCTb». g o0o3HaueHus naH-
HOTO BHJA AEATENBHOCTH, a TaKKe Ul TPAKTOBKHU €&
COZIEpKaHUs MCIIOIb3YETCsl HECKOJIBKO TEPMHUHOB: «3KC-
MepTHAsE JIESATEIbHOCTDY, «IKCIEPTHOE HCCIIEAO0BAHUEY,
«OKCIIEPTHOE 00eCTIeYeHHEY, «CYIeOHO-IKCIIEPTHOE 00e-
CIIEYEeHUE» U T.II.

B camom oOmieM Buje moa 3KCHEPTU30M Kak Jies-
TEJILHOCTBIO, KOTOpasi MOXKET MPOSBIATHCS B pa3iiny-
HBIX cdepax (HayyHOH, SKOHOMUUYECKOH, MEAULIMHCKON
U T.1.), IOHUMAETCS CIielMaIbHOEe KOMIIETEHTHOE UCCIe-
JIOBaHHME BOIpOCa, Tpelyrollee CrelHaIbHbIX 3HAHWUN
U TIPEJICTABICHHS MOTUBUPOBAHHOTO 3aKitoucHust'. [Tpu
MPOBEJICHUN SKCIEPTU3bl MPUMEHSIOTCS CHelralbHbIe
3HAaHUS. U HaBBIKM, NPUOOPETEHHBIE B TpOLIECCE IMPaK-
THUYECKON NesATEeJIbHOCTH B PAa3NMYHBIX cdepax yeno-
Beueckoil nesrenbHocTH. CyneOHas SKCIepTu3a OTIIH-
YyaeTcsi OT APYIMX SKCIEPTU3 TeM, YTO €€ Ha3HaueHue
U TPOBEIEHHE, a TAKXKE HCIOJIb30BAaHUE MOITYyUYEHHBIX
PE3YJIBTaTOB OCYILECTBISIETCS B YETKO PErIaMeHTUPO-
BaHHOM ITPOLIECCYaIbHBIM 3aKOHOIATEIbCTBOM MOPSIKE,
KOTOPBIM ompenenser mpaBa U OOSI3aHHOCTH JKCIEPTa,
CyObeKTa, Ha3HAYMBILIETO HKCIEPTU3Y, YHaCTHUKOB yToO-
JIOBHOTO, TPa)IaHCKOTO, apOUTPakKHOTO, aJIMHHUCTpa-
THBHOTO Tiporiecca’. CripaBodHas JUTEparypa Ompeje-
JSIeT CyAeOHYI0 JKCIEPTH3y KaK PerIaMEeHTHPOBAaHHOE
MPOIeCCyalbHbIM 3aKOHOM HCCIIEIOBaHHE SKCIIEPTOM
Ha OCHOBE CIELHAaJIbHBIX 3HAHMNA KOHKPETHBIX 00CTO-
SITENTBCTB JIENA C IIENBI0 YCTaHOBICHHS (DaKTOB, MMEHO-
LIMX BaXKHOE 3HAYEHHE JJIS1 YCTAHOBJICHUS! OOBEKTUBHON
uctunbl B nene’. T1o 00béMy HCCIeI0BaHuUsI BBIICISIOT
OCHOBHBI€ U JIOTIOJTHUTENIbHBIE SKCIIEPTH3bI, 110 MOCIE0-
BaTEJIbHOCTH BBINIOJIHEHHS — IEPBUYHbBIE U MTOBTOPHBIE,
M0 KOJMYECTBY AKCIIEPTOB — €AWHOJNYHBIE U KOMUCCH-
OHHBIE, 110 CTETNIEHU OOLIHOCTH 3aJa4, IpeaAMeTa, 00beK-
TOB, METOIUK HCCIEOBAaHUS — KPUMHHAIUCTUYECKHE,
MEIMIMHCKUE W IICUXUATPUYeCKue, OMOJOrMYecKHe,
(MHAHCOBO-DKOHOMHYECKUE,  HH)XCHEPHO-TPAHCIIOPT-
HbIEe, WHXECHEPHO-TEXHHMYECKHE, IKOJIOTHUCCKUE H JIp.*.
OCHOBHBIMH 3JIEMEHTaMH Cy/IeOHOW SKCIEPTU3bI SBIIS-
IOTCSl MOJATOTOBKA MaTE€pHajioB, HAa3HAYeHHWE MU MPOBeE-
JICHHE JKCIEPTU3bl B MPEAYCMOTPEHHOM IPOLeCcCyalb-
HBIM 3aKOHOM MOPSJKE; MCIONb30BAHUE CIIELHAIBHBIX
3HaHWI BO BpeMs IPOBEACHUsS SKCIIEPTU3bI; TIOIyYeHHE
PE3YNIBTaTOB 3KCHEPTU3bl HCCIIENOBATEIbCKUM ITYTEM
C TIOMOILBIO CHELHAILHOIO MHCTPYMEHTapus (JKCIepT-

! Conuonornueckuii SIUKIONEINYECKHIA CIIOBAPh / Pell.-KOOP. aKa.

PAH TI'B. Ocunos. Mocksa : U3n. rpynna Mudpa-M-Hopma, 1998.
C. 420.

2 Poccunckast E.P. CyneOHas sKkcriepTusa B TpaXk1aHCKOM, apOUTpak-
HOM, aJMUHHCTPaTHBHOM U YTOJIOBHOM mporecce. Mocksa : Hopwma,
2005. C. 29.

3 Bonbpmias  fopugmdeckas oHmukiomnexus / B.B.  ApanecsH,
C.B. Aunnpeesa, E.B. bensikosa u n1p. Mocksa : Dxemo, 2007. C. 577.

4 Tamxe, C.578.
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HBIX METO/IMK); IPEIOCTaBJIEHHUE BBIBOJIA DKCIIEPTA, KOTO-
PBIii IMEET CTaTyC HCTOYHHKA JI0Ka3aTeIbCTB .

[ToHsATHE CyIeOHON OSKCHEPTU3bI  ONpEeIseTCs
B JICHCTBYIOIIEM 3aKOHOJATENIbCTBE YKpaWHbI. Tak,
B cT. 1 3akoHa YkpanHbl «O cyneOHOM SKCIepTH3e» ycTa-
HABJIMBACTCS, UTO «CyAeOHasi SKCIIepTH3a — 3TO HCCIe-
JOBaHHE HA OCHOBE CIICIMANBHBIX 3HAaHWI B 00JacTH
HAyKH, TEXHUKH, UCKYCCTBa, peMeciia M Mp. OOBEKTOB,
SIBJIEHUI U ITPOLIECCOB C LIEJIBIO NIPENOCTaBICHUS BBIBOA
M0 BOTIPOCAM, KOTOpBIC SIBISIIOTCS WM OyAyT BBICTY-
marh MPEAMETOM CyaeOHoro pasbuparenbctBa»®. Ipu
9TOM CIIeyeT OTMETHUTh, YTO JICHCTBYIOMINKA 3aKOH HE
COZAEPKUT ONPENIeJICHHs] BUJIOB IKCIIEPTU3: UX IE€PEUEHb
U XapaKTEePUCTHUKA 3aKPEIUIAIOTCA Ha YPOBHE HO/3aKOH-
HBIX akToB’. Tak, cortacHo MHCTPYKIMKM O HAa3HAYCHUH
U [IPOBEICHNH CYACOHBIX SKCTIEPTH3 M OKCIIEPTHEIX HCCIIe-
JIOBaHUH, B YKpauHe MPOBOAATCS KPUMUHAIUCTUYECKUE,
HMH)XEHEPHO-TEXHUYECKHE, SKOHOMHUYECKUE, TOBAPOBEI-
YEeCKUE DKCIIEPTU3BI, SKCIIEPTH3EI B Cepe WHTEIIICKTY-
AIBHOM COOCTBEHHOCTH, TICHXOJIOTUIECKHE, HCKYCCTBO-
BEIYECKHE, IKOJIOTMYECKHUE, BOSHHBIE U JIp. IKCIIEPTHBIE
HCCIIEJOBaHMA. YCTaHOBJIEHO, YTO, COIJIACHO IPOLIECCY-
AJIbHOMY 3aKOHOZIATEJIbCTBY, SKCIIEPTAaMU BBIIIOJIHAIOTCS
TICPBUYHBIC, JIOTIOTHUTEIBHBIC W TIOBTOPHBIC CyIeOHBIC
sKcrepTusbl. 110 opraHu3alMOHHOMY NPU3HAKY 3aKpe-
IUIAETCS. NPOBEJACHUE KOMHCCHOHHBIX M KOMIUIEKCHBIX
9KCIIEPTH3, a [0 MECTY IPOBEAECHUS — IKCIIEPTHU3bI, IIPO-
BOJMMBIE B HKCIIEPTHBIX YUPEKACHUSIX, U IKCIIEPTHU3bI,
KOTOPBIE MPOBOJISITCS] HEAKCIIEPTHBIMU YUPESIKICHUSIMHE®.

CTOWUT OTMETHTD, YTO HAPSAY C TSPMUHOM «Cyneo-
Has 3KCIEepTU3a» B JEUCTBYIOIIEM 3aKOHOAATEILCTBE
VYKpauHbl TOBOJILHO YAaCTO UCIIOJIb3YETCSl TEPMHH «IKC-
nepTHoe uccienoBanue». U, ecau Ha ypoBHE 3aKoHa
VYkpaunbsl «O cyneOHOW SKCIEepTH3E» OTH MOHATHS
HCTIONIL3YIOTCS KaK CHHOHUMBI (pedub UIET O cyAeOHOM
9KCHEPTU3E KAK MCCIIEIO0BAaHUU, IPOBOAMMOM 3KCIIEp-
TOM), TO MHCTpyKIMs O Ha3HAU€HUHU U INPOBEIECHUU
CyIeOHBIX OSKCIEPTH3 W DKCHEPTHBIX HCCICIOBAHUI
u HayuHo-meronnyeckue peKkoMeHAalUd IO BOIPO-
caM TIOATOTOBKH M HA3HAYCHUS CYACOHBIX AKCIECPTH3
U OKCIEPTHBIX MCCIENOBAHUN pPAa3IMYalOT IMOHATHS
«cyneOHasi SKCIEePTH3a» M «IKCIEPTHOE HCCIIE0Ba-
HHE», ONpPEAessis UX KaK OTAeNbHbIe mpotecch’. [Ipu
9TOM B TEKCTE JAHHBIX HOPMAaTUBHBIX aKTOB HE COAEP-

5 Twupir L. TIoHATTS Ta 3MiCT eKCIIEPTHOT AiSUTEHOCTI OPraHiB BHYTPiLI-

Hix crpas. [Ipaso Yrpainu. 2011. Ne 1. C. 255-261.

¢ Tlpo cymoBy ekcrieptu3sy : 3akoH Ykpainu Big 25.02.1994 Ne 4038-
XII. Bioomocmi Bepxoenoi Paou Yxpainu. 1994. Ne 28. Cr. 232.

7 Tlpo 3arBep/pKeHHs IHCTPYKIi PO NPU3HAYCHHS Ta MPOBEICHHS
CY/IOBHX EKCIIEPTH3 Ta EKCIIEPTHHUX A0CIILKeHb Ta HaykoBO-MeTOANYHUX
PEKOMEHJIAIN 3 MUTaHb IIATOTOBKH Ta HMPH3HAYCHHS CYJOBHX EKCIep-
TU3 Ta EKCNEPTHUX AociikeHb : Hakas MinicTepcTBa tocTuiii Ykpainu
Bix 8 oBTHs 1998 Ne 53/5. Odghiyiiinuii sicnux Yrpainu. 1998. Ne 46.
Cr. 1715.

8 Tam xe.

IIpo 3arBepmkeHHs HCTPYKIUIT MPO NMpU3HAYEHHS Ta TPOBEICHHS
CYIOBHX EKCIIEPTH3 Ta eKCIEPTHUX AOCITiIKEHb Ta HaykoBo-MeTOINIHHX
pEKOMEH/Ialliil 3 MUTaHb MiTOTOBKH Ta IMPU3HAYCHHS CYIOBHX CKCIIEp-
THU3 Ta eKCIIePTHUX HociimkeHs : Hakaz MiHicTepcTBa roctunii YkpaiHu
Bix 8 xoBrHs 1998 Ne 53/5. Ogiyiunuii sicnux Yipainu. 1998. Ne 46.
Cr. 1715.
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JKUTCS WCUCPIIBIBAIONICTO OTPEACICHUS ITHX TEPMH-
HOB. [1OHATHE 3KCTIEPTHOTO HCCIEIOBAHUS 3aKPEILIICT
WHCTpYKIHS 110 OpraHW3aluy IPOBEICHIUS U 0POpM-
JICHUsI SKCIIEPTHBIX MPOHM3BOACTB B MOIPA3ICICHISIX
DKcnepTHOU Ciry)k0b6 MUHUCTEPCTBA BHYTPCHHUX JIET
VYikpaunsl'’ — Kak HCCIIeIOBaHKEe, IPOBOAMMOE IKCIIEP-
TOM Ha OCHOBE CHEIHMAJIBHBIX 3HAHWH MaTephaTbHBIX
00BEKTOB, SIBICHWH W TIPOILECCOB, KOTOPEHIE COIEp-
Kar MHPopMaIio 00 00CTOATEIHCTBAX COOBITHSA, IO
OOpallleHuI0 IOPUIHYSCKUX MM (PU3NYSCKHUX JIUIL.
PasrpannveHre TOHATHH «cymeOHAs DKCIEPTH3A»
U «IKCIEPTHOE HCCICHOBAHHE» IO WX OTHOIICHHUIO
K YTOJIOBHOMY TIporeccy (IocyaeOHOMY pacciemoBa-
HUIO U CyneOHOMY NPOW3BOJICTBY) M MO OCHOBAHUSIM
JUTSL UX TIPOBENIEHUS TIPOCIICKUBACTCS B TEKCTE HOPMa-
THUBHOTO akTa. Tak, m. 5 UHCTpYKIHMM yCTaHABIIMBAET,
9TO «CyAcOHBIE SKCHEPTHl MOTYT MPUBICKATHCS IS
peIIeHus] BOMPOCOB C IPUMEHEHHEM CIIeIHATBHBIX
3HAHUI MyTEM:

1) npoBeneHus cyneOHON 3KCIIEPTHU3BI MaTepHAITb-
HBIX OOBEKTOB, SBICHUH M TIPOIECCOB, COAEPIKAIINX
nHpopMaIHio 00 00CTOATENBCTBAX COOBITHSA, Ha CTa-
JUSIX JTOCYZeOHOTO paccieIoBaHusl U CyIeOHOTO pas-
OupaTenbCTBA ST B YTOIOBHOM FUIH MCTIONHUTEIEHOM

TIPOU3BOJICTBAX, AAMHUHHUCTPATUBHBIX, TPAKIAHCKAX
WM XO3SICTBEHHBIX JIEN, Jell 00 aJIMHUHUCTPATUBHBIX
TIPaBOHAPYIICHUSX;

2) TpOBENEHHs SKCIIEPTHOTO HCCICAOBAHMS Mare-
PHaIBHBIX OOBEKTOB, SIBICHUN U MPOIECCOB, KOTOPHIC
coziepkat HHMGOpMAIHIo 00 00CTOATEBCTBAX COOBITHS,
0 MaTepuasiaM OOpaIlleHUH FOPUAMYECKUX Wi (HU3H-
yeckux Jimar 'l

Takum 0Opa3oM, aHaIIU3 JCHCTBYIOMIETO 3aKOHOIA-
TENBCTBA JAET BO3MOKHOCTH OTMETHTB, YTO TOHSTHS
CyneOHOH HKCTIEPTU3Bl M DKCIEPTHOTO HCCIICTOBAHUS
YHOTPEONISIOTCST TPEUMYIIECTBEHHO KaK CHHOHHMMEL,
TaK Kak I10J] SKCTIEPTHBIMH HCCIICIOBAHISMH ITOPaA3y-
MEBAOTCS Kak cyaeOHast IKCIIEPTH3a, TaK U HETOCPEea-
CTBEHHO JKCIIEpTHOE HccienoBanme. Kak crpaBemmBo
OTMEYAIOT MCCIICAOBATENH, CyneOHas sKkcnepTrsa (ax-
THYECKH W SIBISICTCSI OKCIIEPTHBIM HCCIICIOBAHHUEM,
JIUIIH B Y3KOM TOHIMAaHHH €€ OTIMYHEM OT IKCIIEPTHOTO
HCCIIEIOBAHHS MOKHO CUUTATH TO, YTO OHA TIPOBOJUTCS
B YTOJOBHOM IIPOHM3BOJICTBE IO OOPAIIEHUIO CIICIH-
AJBHO YIIOJTHOMOYEHHOTO CyOBheKTa (ClieoBaress, mpo-
Kypopa, CyIbH WIN Cy[a) WIH CTOPOHBI 3aIlUTHI, TOTIA
KaK COOCTBEHHO SKCTIEPTHOE UCCIICIOBAHHE TIPOBOIUTCS
BO BCEX JIPYTHX CITy4asx, HE CBSI3aHHBIX C YTOJOBHBIM
CYIIOTIPOU3BOJICTBOM. TakuM 00pa3oM, «roBopst 00 dKc-
MIEPTHOM FHCCIIEAOBAHUY, TPOBOANMOM B YTOJIOBHOM
MIPOU3BOJICTBE IO OOpaIlleHHI0 OpraHa JI0CyAeOHOTo

10 TIpo 3arBepkenHst [HeTpyKii 3 oprauizaiii npoBeeHHs Ta 0popM-

JICHHsI eKCIePTHHUX IIPOBA/UKEHb y Minpo3ninax ExcneprTHoi cimyx0Ou
MBC VYkpaiuu : Hakaz3 MBC Vkpaiuu Bin 17.07.2017 Ne 591. Oghiyivinuii
gicnux Yxpainu. 2017. Ne 73. Ct. 2254.

" TIpo 3arBepkenHst [HCTpyKii 3 oprauizauii npoBeaeHHs Ta 0hopM-
JICHHsI eKCIePTHHUX IIPOBA/DKEHb y Minpo3ninax ExcneprTHoi cimyx6u
MBC VYkpaiuu : Hakaz3 MBC Vkpaiuu Bin 17.07.2017 Ne 591. Odghiyivinuii
gicnux Yxpainu. 2017. Ne 73. Ct. 2254.
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paccliieoBaHus, ClIeyeT UMETh B BUJIy UMEHHO Cy/1e0-
HYIO DKCIIEPTH3Y» 2.

[TonsiTHE SKCHIEPTHU3BI SIBISETCS OCHOBOM MOHATHUS
9KCIIEPTHOHN JIESTEIBHOCTH, OTPAKAIOIIETO crieruduye-
CKHM BHUJ] YEJIOBEUYCCKON JEATCIHbHOCTH, OCHOBAaHHOM Ha
HAyYHBIX 3HAHWSIX, COJAEPYKAHWE KOTOPOTO COCTABIISIET
WCCIICJIOBAaHUE ONPENSIEHHBIX OOBEKTOB, IPOIECCOB
U SIBJICHUI C TIOMOIIBIO CITEIIHABHBIX METOAOB C IETBI0
MOJTyYEeHHUsT HAYIHO 0OOCHOBAaHHBIX BBIBOIOB'. YuéHble
OTMEUAFOT, YTO OOIIECH IEIBI0 IKCIIEPTHOM JesTeNbHO-
CTH SBISIETCS OOBEKTHBHOE MCCIIEAOBAHNE OOBEKTOB
C TIOMOIIBIO CHEIHaIbHBIX 3HAHWH, BCIICJICTBHE YETO
(bOpMHUPYIOTCS 1 TIPEAOCTABIISIFOTCS HAyYHO 000CHOBAH-
HBIC BBIBOJIBI 00 WX cBOMCTBax u Ap.'*. Takum oOpaszom,
OKCIIEPTHOH JICSITEBHOCTH KaK 0CO00H pa3HOBUIHOCTH
JISSITETFHOCTA TIPUCYIIN  CIICAYIONINE TPU3HAKU: OHA
AMEET ITO3HABATEINIbHBIN, MCCIEN0BATEIbCKUI XapaKTep
1 0a3upyeTcst Ha TEOPETUIECKUX U MPAKTUICCKUX Hayd-
HBIX 3HAHUSIX; MOXKET OCYIIECTBISITHCS B Pa3TUIHBIX
chepax OOIIECTBEHHOW KHM3HW M HMECT CBOCH IICIIHIO
BCECTOPOHHEE, IMOJTHOE M OOBEKTHBHOE HCCIICIOBAHUE
00BEKTOB, TIPOIIECCOB HJIH SIBIICHUI; UCITOIB3YET METOIBI
U METONWKH, HE TPOTHBOpEUAINE 3aKOHY M HOpMaMm
MOpaJI ¥ OCHOBBIBAIOIINECS] HA COBPEMEHHBIX JTOCTH-
JKEHHSIX HAyKH; PEe3YJITaTOM TaKOW JMESITETHHOCTH SIBIISI-
eTCsl TIoJTy4eHre HOBOW MH(opManuu u GopMHUpOBaHHE
BBIBOIOB”.

CpaBHUBasl TIOHATHSI «IKCIIEPTHASI JIESTEIHHOCTDHY
U «CyleOHO-3KCIIepTHAS JICATEIBHOCTEY, CIEIYET TOJI-
YEpKHYTh, YTO TEPMUH «IKCTIEPTHASI JEATEIBHOCTH)
10 CBOEMY COJICP’KaHUIO 3HAYUTENFHO INHpPE, TaK Kak
B CyICOHO-IKCIIEPTHOM JICSITENBHOCTH, PaBHO Kak
W B JIFOOOW JIpyroi SKCIIEPTHOM NEsITeIbHOCTH, HCCIie-
JIOBaHME OCHOBAHO Ha HWCIIOJIH30BAHMM 3HAHWH CITCIIH-
AIMCTOB B ONPEACICHHON cdepe 3HAHWM, OJHAKO OHO
OCYIIECTBISICTCS, UCKIIFOYUTENILHO B chepe Cylaonpouns-
BOJICTBA, TJIE €r0 OOLEKTAMHM SIBJISIIOTCS BEIECTBECHHBIE
JIOKa3aTeJIbCTBA TI0 BO30YXKIEHHBIM YTOJIOBHBIM, T'PaX-
JTAHCKWM JIeJIaM HJTH JieJIaM 00 aJJIMHHUCTPATHBHBIX Ipa-
BoHapyeHnsx '®. A. JKepebko ormedaer, 4to crienuduka
CyneOHO-OKCIIEPTHON ACATEHHOCTH 3aKITFOYAETCS B TOM,
YTO, HE3aBHCHUMO OT BHU/Ia CYJIOIIPON3BOJICTBA, TaKasl Jesi-
TEIIbHOCTh OTIMYACTCS €IUHCTBOM METOHOJIOTHYECKON
OCHOBBI, TOTIJIa KaK OTJINYHS CYJcOHBIX IKCIIEPTH3 B pas-
JMYHBIX O0O0JIACTSX CYAONPOU3BOJCTBA CBS3aHBI JIUIIb
C TpOLEAypaMy TIOITOTOBKA W Ha3HAYCHHUS OIKCIEp-
TU3BI, TPAAUITUOHHO MPUCYIIAMHU KaXKIOMY U3 €€ BHJIOB,
a TaKk)Ke C OTIIMYUSIMH B MPaBaX YIaCTHUKOB SKCIICPTHU3BI,

12 Tlepnin C.I. CuiBBifiHOLIEHHS CYIOBOI €KCIIEPTHU3H TA EKCIIEPTHOTO

JOCIIDKeHHS B IistibHOCTI ExcriepTHOI cimy:xou MBC Ykpaiuu. Hayxo-
8ull 6icHUK nyoniuno2o ma npusamuozo npasa. 2016. Bun. 6. T. 2. C. 178.
URL: http://www.nvppp.in.ua/vip/2016/6/tom_2/41.pdf.

13 Tupir L. [ToHSTTS Ta 3MICT €KCIEPTHOI AisIIbHOCTI OPraHiB BHYTpill-
HiX cnpas. [Ipaso Yxpainu. 2011. Ne 1. C. 260.

4 Tamxe. C. 258-259.

5 Tam xe. C. 260.

1o Tlupir L. [ToHSTTS Ta 3MICT €KCIEPTHOI AisIIbHOCTI OPraHiB BHYTpilll-
HiX cnpas. [Ipaso Yrpainu. 2011. Ne 1. C. 258; Omniitauk O.0., 'anyHbKo
B.B., €myk O.M. AnMiHiCTpaTUBHO-IIPABOBE PETYJIIOBAHHS CY0BO-EKC-
neprTHOi AisuIbHOCTI : MoHOTpadis. Xepcon : I'pins [I.C., 2015. C. 24.
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0OYCIIOBJICHHBIMH CITEIIU(DUKON JEATSITHHOCTH CyOBheK-
TOB Pa3JIMYHBIX [TPABOOTHOMICHUIA! .

CyneOHO-3KCIIepTHAsT ~ JIeITEIbHOCTh  OOBEIUHSIET
B ceOe YepThl, PHUCYIIHE JFOO0M SKCIIEPTHOH JIesTeNb-
HOCTH, B YaCTHOCTH ©€ OOIECTBEHHBIN XapakTep, 1eje-
YCTPEMIIEHHOCTD, — IUIAHOBOCTh, ~CHCTEMATHYHOCTH'S,
W YepThl, XapaKTepH3yloImue padoTy CyaeOHOTO DKC-
mepra Kak 0co00il pasHOBHAHOCTH JCATEIHHOCTH, CBS-
3aHHOW C TPOBENCHHEM CyNeOHBIX AIKCHEPTH3, CPEAn
KOTOPBIX — €€ IIPaBOBasi perIaMEHTAIINS, ICCIIeIOBATEIIb-
CKHH XapakTep, OTHOCHTENBHAS CaMOCTOSATEIHHOCTD
B YCTaHOBJICHUN W BBIOOpPE BHIOB M METOIOB MCCIIEMIO-
BaHMS, BO3MOYKHOCTB IIPOBEPKHU AEATEITLHOCTH DKCIIEPTa,
COUeTaHNE MHIANBUIYATFHOTO U KOJUICKTUBHOTO B paboTe
9Kcrepra u ap.".

Tak, Bce NEWCTBHA, U3 KOTOPBIX COCTOUT AESTEINb-
HOCTH DKCIICPTOB U CYHEOHO-OKCIIEPTHBIX YUPEKICHHIH,
HETIOCPEACTBEHHO PETIaMEHTHPYIOTCS IIETBIM  PSIOM
3aKOHOB M TO/I3aKOHHBIX HOPMAaTHBHO-ITPABOBBIX aKTOB!
MM OTIPEIeILIETCS IOPSIOK MPOBEICHNS CYIEOHBIX YKC-
MIePTH3, 3aKPETUILIFIOTCS TIpaBa U 00s13aHHOCTH KCIIEPTOB,
YCTaHABIMBAIOTCS OCOOBIC IpOoIecCyalbHbIe  (OPMBI
U TIOPSIIOK WCIOJB30BAHUS PE3YNIBTaTOB CyneOHO-IKC-
MEPTHON AEATENLHOCTH, PETYIHUPYIOTCS OTHOIICHHUS
MEXIy CYOBEKTaMH CyIeOHO-IKCIIEPTHON JesITeNbHO-
cru u np. [Ipu oTOM camo ToHATHE CyIeOHO-IKCIEPT-
HOH JEATEIPHOCTH B YKpaumHE BIEPBBIE 3aKPEILIEHO
JIIb B 3akoHe YKpauHbl «O CyeOHON KCIIepTH3e» OT
25 ¢erpans 1994 r., npeamOyiia KOTOPOTO YCTaHOBHIIA,
9T0 3aKOH «OIPEHCISIeT MPaBOBBIC, OpraHU3alHOHHBIC
¥ (UHAHCOBBIE OCHOBBI CYJCOHO-IKCIIEPTHON JIeSTEIb-
HOCTH C TETBbI0 O0ECHEUEHHsT TPaBOCYIUS YKpaWHBI
HE3aBUCHMOM, KBAJTU(PHUITUPOBAHHON 1 0ObEKTHBHOM DKC-
TEPTU30, OPUEHTHPOBAHHON HA MAKCUMaIbHOE UCTIOMb-
30BaHHUE JIOCTIKEHUI HAayKu U TexHUKN»>’. HeoOxomumo
TaKKe OTMETUThH, UTO ICHCTBYIOIIEE 3aKOHOIATEIHCTBO
HE COAEPXXHUT UYETKOTO OIPEIENICHUS CyneOHO-IKCIIepT-
HOHM JEATEeILHOCTH, YTO 3HAYUTEIHHO YCIOKHSICT TTOHH-
MaHHE €€ CTPYKTYpPBI U 3a/1a4, 3a4acTyI0 IPUBOJUT K €€
OTOXK/IECTBIICHHUIO C TIOHATHEM DKCIICPTHOTO obecrede-
HUSI TIPABOCYAMS. B gacTHOCTH, HEKOTOpBIE HCCIIEOBa-
TEJIH, PACCMaTPUBAst BOIIPOCHI, CBI3aHHBIE C SKCTIEPTHBIM
o0ecrieueHreM TPABOCYAMsS, CBOMAT €ro COMCpKaHue
HCKITIOYUTENHHO K AEATEILHOCTH CYACOHBIX IKCIIEPTOB,
HaIpaBICHHON HAa OPTaHU3alUIO M MPOBEICHUE Cymed-
HBIX dKcnepTu3?!. JIpyrue ucciemnoBareiy, Aejas akieHT

17 XKepebko O.1. CynoBo-ekcrepTHa AisuIbHICTh: CyTHICTh, IPUHIUIIM,

opraHi3awiifHi OCHOBH : aBToped. AucC. ... KaHj. Iopua. Hayk : 12.00.09.
Sanopixoks, 2010. C. 9-10.

18 Kyssmiuo B.C., Yoproyc FO.M. Crigua misutbHICTB: XapaKTeprc-
THKA Ta HaNpsIMU yAOCKOHaJICHHS : MOoHorpadis. Kuis : Hiunasa, 2005.
C. 26-83.

19 Jlonara O.A. ITOHSATTSI i 3MiCT CyIOBO-€KCIIEPTHOT AisIbHOCTI. Midic-
HapooHuil opuduyHull eichuk : 30IpHHK HayKOBUX mpaunb Ham. yH-TY
Jlepix. nozpatk. ciayxx0u Ykpaiuu. 2016. Bur. 1 (3). C. 49.

2 TIpo CymoBy €KCIIEPTU3Y Bakon VYkpainu Bim 25.02.1994
Ne 4038-XI11. Bioomocmi Bepxoenoi Paou Yxpainu. 1994. Ne 28. Cr. 232.
2 Comninbauk P. JI. ExcrieprHe 3a0e3me4eHHs IPaBOCY/Is Y KOHTEKCTI
Cy4acHHMX €BpOiHTErpaliifHux npoueciB B YkpaiHi. Kpuminanicmuunuil
gicHuk. 2015. Ne 1 (23). C. 39-44.
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Ha CII0KHOCTH BHYTPEHHETO COIACPKaHUS U CTPYKTYPHI
CyIeOHO-IKCIIEPTHOH eATeTLHOCTH, HA000POT, OTHOCAT
K e€ coleprKaHuIo O0IIHe aCTIeKTHI A TEITEHOCTH T10 KC-
NepTHOMY obecniedeHuto npaBocymus. Tak, M. Cerai,
orpesieNsisi  CyAeOHO-OKCIIEPTHYIO JISSITETBHOCTh  Kak
OCHOBaHHYIO Ha KOHCTHUTYIHMOHHBIX Hadaylax AesTeib-
HOCTH OPTaHOB TOCYTAPCTBEHHOH BIIACTH, IOPUANIECKIX
U (pu3HUecKuX JIMI] TI0 00ECTICYCHUIO MTPAaBOCYINs HE3a-
BHUCHMOM, OOBEKTUBHOM, KBAJIU(QHUIIUPOBAHHOH W OIH-
paroreiicss Ha IOCTH)KEHHS HAYKHA M TEXHUKHU CylIeOHON
9KCIIEPTH30H, B CTPYKTYpE CyIeOHO-IKCIIEPTHOH jes-
TEJILHOCTH BBIZICITSIET CIICAYIOIIUe OJOKM: 1) mesTerb-
HOCTB TOCYZIapCTBa TI0 TIPABOBOMY O0ECIICYCHHIO Cy/ieO-
HO-DKCTIEPTHON NEATETHHOCTH Ha 3aKOHOAATCIHHOM
M BEIOMCTBEHHOM HOPMAaTHBHO-IIPAaBOBOM YPOBHSIX;
2) JIeATeNHHOCTh OPTaHOB FHCIONHHUTEIHHON BIACTH,
OCYIIECTBISIOMUX (DYHKIIMIO YIIPaBICHUS CyleOHO-3KC-
MIEPTHOH [IeITENBHOCTBIO; 3) AEATENGHOCTh TIIABHBIX
CYOBEKTOB CyneOHO-IKCIIEPTHOM JesITeIbHOCTH, o0ecrie-
YHUBAIOIIIX POBENICHNE CyIeOHBIX SKCIICPTU3 B TOCYIAP-
CTBEHHBIX YUPEXKICHUAX; 4) HeATETLHOCTh YYACTHUKOB
CYIOTPOM3BOJICTBA, TIPHYACTHBIX K MPOBEICHAIO CyIed-
HBIX 9KCIIEPTH3,

O. Ogneitaunk, B. l'anynsko n O. Enryk Takxke packpsi-
BAIOT COAEPIKAHME SKCIIEPTHOTO 00CCIICUEHHS, XapaKTe-
pH3ysl CyIeOHO-OKCIIEPTHYIO IEATEIbHOCTh KaK IPOBE-
JIEHUE 3aKOHHOM, HE3aBUCUMOM, 00OBLEKTUBHOMN U TTOJTHOM
CyneOHOW DKCIEpTH3bl HA OCHOBE CIICIHANBHBIX 3HA-
HUM MaTepHUaIBHBIX OOBEKTOB, SBICHWW W TIPOIECCOB,
KOTOpBIE cojiepkar MH(opManno 00 00CTOSTENbCTBAX
IOPUANIECKOTO JeTIa, U ICSTEINFHOCTD ITyOITIHON aIMHU-
HUCTpaIuK 110: 1) 00ecIeueHuIo YCIOBHI padoThI Cy/ie0-
HOT'0 9KCTIepTa [0 MECTOHAXOXKICHUIO 00BEKTOB MCCIIEO-
BaHMS; 2) CO3JIAHUIO CYJICOHO-IKCTIEPTHBIX YUPEXKIICHHH;
3) obecrnieyeHHI0 HAyYHO-METOJANYECKOM WM OpraHu3a-
IIOHHO-YTIPABICHUCCKON IEATeIbHOCTH CyIeOHO-IKC-
TIEPTHBIX YUPEIKICHWIA; 4) 00SCIIeUeHUIO OpTraHN3aInOH-
HO-TIPaBOBBIX OCHOB JICSATENFHOCTH KOOpaMHATMOHHOTO
COBETa 10 TpodIeMaM CylAeOHOM SKCIIepTU3bL; 5) Beje-
a0 [ocymapcTBeHHOTO peecTpa aTTeCTOBaHHBIX Cyned-
HBIX JKCIEPTOB; 6) OpraHU3aIOHHO-TIPABOBEIM OCHO-
BaM  JEATCIBHOCTH  AKCIEPTHO-KBATH(HKAITOHHON
KOMWCCHH;, OPTaHNU3alMOHHO-TIPABOBEIM OCHOBaM 00y-
YCHUSI CHEUHUAINCTOB [UIS YUPEXKICHUH, POBOMISIINX
CyaeOHBIEC SKCTIEPTH3bL; 7) OpraHU3aIlMOHHO-IIPABOBBIM
OCHOBaM aTTeCTAIlUH CYICOHBIX KCIIEPTOB U 1Ip.2.

JlelicTBUTENBHO, MPUBEAEHHOE OIIPEIETICHUE IPAKTH-
YECKH COBIAIACT C OOMICH XapaKTePUCTUKOM CTPYKTYpHI
OKCIEPTHOTO OOECHECUEHHsT NPaBOCYAWS, KOTOpas, IO
MHeHu10 H. TkadeHko, JT0MbKHA BKIIFOYATh B CeOsl CIIey-
IOIIIME OCHOBHBIE 3JIEMEHTHI: |) HAyIHO-METOAMYECKOE

22 Cerait M.S1. CyneOHast 9KcriepTonorus: 00beKT, MPEAMET, IPUpo/a

W cHCTeMa HayKu. Teopia ma npakmuka cy0oeoi excnepmusu i Kpumina-
sicmuky : 301pHUK HayK.-TIPaKT. Matep. (10 80-piuys 3acHyBaHHS XapKiB-
cekoro HJII cynoBux exkcrieprus) / pen. koi. : A.IL. 3aeus, M.JI. Lumban,
B.1O. Ulenitbko Ta in. Bun 3. Xapkis : [Ipaso, 2003. 592 c. C. 28.

3 QOumiitruk 0.0., T'anyseko B.B., €myk O.M. AnminictparnsHO-
MIPABOBE PETYIIOBAHHSA CYIOBO-EKCIEPTHOI MIsUIBHOCTI : MOHOrpadis.
Xepcon : I'pins [J1I.C., 2015. C. 28.
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obecrieueHne; 2) HaAyYHO-HUCCIIEI0BATEIbCKOe obectede-
HUE; 3) HOpMaTHBHO-TIPaBOBoOe obecrieueHue; 4) Kaapo-
Boe obecriedeHue; 5) WHPOPMAIIMOHHO-aHAJTUTHIECKOE
obecrieueHne; 6) (UHAHCOBOE OOECIeUCHHE, BKIIFOYA-
folmee Kak MaTepUalbHO-TEXHHUYECKoe oOecIecueHue,
TaK ¥ (PMHAHCHPOBAHUE OTJCTHHBIX IPOCKTOB, BBHIILIATY
3apabOTHOM IIaThI U TIP.; 7) OpraHU3aIliOHHO-YIIPaBIICH-
gyeckoe obecriedeHue; 8) o0ecreyeHne COTPYIHINYESCTBA
C OOIIECTBEHHOCTHIO, TPEANPUATHAMU, YUPESIKICHHU-
SIMA M OPTaHU3AIUSIMU; 9) MPUBIICUCHUE CIICITUAINCTOB
W/WITY TIPOBEJICHHUE CyIeOHBIX SKCIIEPTH3 BO BpEMs JI0CY-
NeOHOTO paccieOBaHus U CyAeOHOTO IPOU3BOACTBA>,
OmHako HE CieAyeT TaKKe CBOIUTH COACpKaHHE
CyAeOHO-OKCTIEPTHOH  JEATEIBHOCTH TONBKO  JIUIIH
K TIPOBEICHUIO CyaIeOHOM dKcrepTu3sl. Crieruduieckne
CBOMCTBA IKCIIEPTHOM ACSITEIILHOCTH OIMPENETISIOT CI0XK-
HOCTHh €€ BHYTpPEHHEU CTPYKTypbl. CTOUT COITIACHTHCS
¢ A. KepeOko, yTBep)KIarOIINM, YTO CyAeOHO-IKCIIEePT-
Hasl ICTEINFHOCTD OXBATHIBACT BCIO JICSTEIHHOCTD, CBSI-
3aHHYIO C TIPOBEJCHHUEM CYIeOHOH 3KCIepTH3bl, (Qop-
MHpOBaHHUEM HayYHBIX OCHOB HOBBIX BHIOB CyICOHBIX
IKCIIEPTH3, OPTAHM3AINCH AESTENFHOCTH JKCIIEPTHOTO
MOZIpa3ACIeHNs] 10 TPOBEICHUIO KOHKPETHBIX BHIOB
CyleOHBIX AKCIIEPTH3, MOA00POM, MOATOTOBKOM H 00y-
YEeHHEM KaJIpOB JJIsI KOMIUICKTOBAHMUS AKCIICPTHBIX ITOA-
paznenenuii u np.. C. Pomanus u Y. Tomsmr k 0CHOB-
HBIM DJIEMEHTaM CyHIEeOHO-OKCIIEPTHOH JIeSTENbHOCTH
MIPeTaraloT OTHECTH MIPOBEICHNE CYACOHBIX IKCIEPTH3
JUTSL TIPENOCTABJICHHS BBIBOIOB; HAy4YHBIE HCCIIEOBA-
HUSI, CBSI3aHHBIC C pa3pabOTKOH METOAWK ITPOBEICHHUS
CylIeOHBIX DKCIEepPTH3; Pa3pabOTKy HaydHO-METOIHYe-
CKOTO, MH(OPMAIMOHHOTO W OpTaHW3aIlMOHHO-YTIPaB-
JICHYECKOro 00eCIIeUeHHsI CyIeOHO-IKCIIEPTHON Cdephl;
0TOOp, TIOATOTOBKY W IOBBIIICHHE KBAJTU(PHKAIIUH KC-
mepros®. M. IllepOakoBCKHiA, aHATU3UPYS CTPYKTYPY
CyIeOHO-OKCTIEPTHON e TeIBHOCTH, BBIICISCT CIIEIYIO-
IIHe JIEMEHTHI: TIOTOTOBKY JKCIIEPTOB Pa3HBIX CIICITH-
AJBbHOCTEW; OPraHM3alUI0 SKCIIEPTHOM M HAyYHO-HC-
CIIeIOBATEIHCKOI PabOTHl; MaTepHaTbHO-TEXHHIECKOE
o0ecrieueHre SKCIIEPTHRIX YUPEKICHHH; OCYIIECTBIe-
HHE KOHTPOJS 32 CPOKOM W KaueCTBOM IIPOBEICHHBIX
IKCIIEPTH3; PETYISIPHOE OCYIICCTBICHHAEC B3aWMHOTO
PELICH3UPOBaHMST YKCIIEPTHHIX BHIBOJOB CIICIIHATICTAMU
OMHAKOBBIX CHEHIUAIBHOCTEH, HO Pa3HBIX SKCIIEPTHBIX
YUPEKIACHUIN; TPENOCTABICHUE HAyYHO-METOAUYECKOMH,
CIIPABOYHOW M KOHCYJBTAllMOHHOW MOMOMIM IO BOIPO-
caM Ha3HAuCHUS DKCIEPTH3; IPOBEICHIE MPO(UIaKTH-
4eCKOi paboTBI 110 MPEIYIPEIKACHHIO TIPECTYILICHUIA> .

2 Tkauenko H.M. Cy6’ ek Cy10BO-€KCIIEPTHOI IisIBHOCTI B Cy4acHiit

CHCTEMI eKCIIePTHOTO 3a0e3MeUeHH s KpHMIHAIBHOTO IPOBAJDKEHHS © JTHC.
... KaHa. 1opu. HayK. Xapkis, 2016. C. 27-28.

2 JKepebro O.I. CymnoBo-eKkcriepTHa AiSUIBHICTB: CYTHICTb, IPHHIIUIIH,
opraHi3awiifHi OCHOBH : aBToped. AuC. ... KaHJ. ropua. Hayk : 12.00.09.
Sanopixoks, 2010. C. 5-6.

% Pomanmis C.P, Tomsm I.JI. OcHOBHI HampsMH BIOCKOHA-
JICHHA MPaBOBOIO PEryNIOBAaHHS CyIOBO-€KOHOMIYHOI ~EeKCIepTU3H
B VYkpaini. ExoHomika i cycminecrBo. 2017. Bum. 10. C. 798. URL:
http://www.economyandsociety.in.ua/journal/10_ukr/135.pdf.

27 Illepbaxosckuit M.I. CyneOHble OSKCIEPTH3bI: Ha3HAYEHHE, MPO-
H3BOJICTBO, HCIOIb30BaHUE : YUeOHO-TIPaKTUUECKOe MocoOue. XaphbKoB :
Ocnana, 2005. C. 23-29.

122

Forensic and expert activity: content and specific features

Takum 00pa3oMm, OYECBHJHA OIIMOKA OTOXKIIECTBIIC-
HUSI TIOHSTHUH DKCIIEPTHOTO OOECTICYCHUs TPABOCYIHUS
U CyneOHO-3KCIIepTHOM JesiTelIbHOCTH. Ecim mepBoe
AKICHTUPYET BHUMAHHE Ha JICSITEILHOCTH IIEJIOTO psijia
CYOBEKTOB TI0 CO3J[aHUI0 HEOOXOIUMBIX YCIOBHH IS
MIPOBEJICHUST CYylIeOHOW SKCIEepPTU3bl, TO BTOPOE — Ha
HETIOCPE/ICTBEHHON JICATEIIHHOCTH OPTraHOB CyJAcOHOM
OKCIIEPTH3Bl M CYNEOHBIX JKCIIEPTOB IO OpTaHU3aIuu
W TIPOBEJICHUIO CylneOHOM sKcrepTu3bl. Kak crpasen-
ymBo noguepkuBaeT H. TkaueHko, NOHATHE SKCIIEPTHOTO
obecrieueHusl SBJIACTCST OOJiee MHPOKUM TI0 CMBICITY
Y BKJIFOYAeT B ceOsl ICHCTBUS 00ECIICUNTEEHOIO Xapak-
Tepa, HallpaBJICHHBIC Ha CO3/IaHUE OJArONPHATHBIX YCIIO-
BUH JIISI pa3BUTHS CyJIeOHOW DKCIIEPTH3bl KaK HaydHOH
Y TIPAKTHYECKOM JICSITEIEHOCTH, TaK U JICITEIILHOCTH 110
HETOCPEICTBEHHOMY MPOBENICHHIO CYCOHBIX IKCIIEPTH3,
TOT/Ia KaK coJiepyKaHue CyJeOHO-IKCIIEPTHOMN JIeSITeITBHO-
CTH COCTaBJISICT MPAKTUYECKas JICATSITHHOCTD CICIIAAb-
HBIX CYOBEKTOB IT0 TIPOBEACHUIO CYJICOHBIX 3KCIIEPTHBIX
WCCIICIOBAaHUN C TIETIbI0 YCTAHOBJICHUS (DaKTHYCCKHX
JTAHHBIX, VUMEIOMIAX OOJbIIOE 3HAYCHWE JUIS YCTAHOB-
JICHWS] UCTHHBI 110 JIeTTY, & TaK)Ke HAydHO-METOINIecKast
JISSITEIBHOCTD TI0 Pa3pabOTKe HOBBIX M YCOBEPIIICHCTBO-
BaHHIO CYIIESCTBYIOIINX METOIUK CYJCOHBIX 3KCIIEPTHBIX
HACCIICNOBAHNN.

BriBoaBI

TakuM 00pa3oM, y4YUTHIBas OCHOBHBIC OCOOCHHO-
CTH CyOcOHO-IKCIEPTHOH NESTENFHOCTH, TIPOSIBIISIO-
IMecs B 3aKOHOAATECIBHOM perIaMeHTaIH, OCO00H
chepe W HeNAX NPUMEHEHHUsS, a TaKke B crieruduye-
CKOM XapakTepe AEATENbHOCTH, CYICOHO-IKCIEPTHYIO
JEATETPHOCTE MOXKHO OIIPEACIUTh KaK pPEerIaMEHTH-
POBAaHHYIO 3aKOHONATEILCTBOM MACATEIBHOCTH CyHeO-
HO-IKCTICPTHBIX YUPSKACHUH W CYACOHBIX AKCIEPTOB,
KOTOpas TIPEACTaBISIET COOOM IETIOCTHYIO CHCTEMY
MIPOLIECCYAbHBIX M OPraHW3AlMOHHBIX JCHCTBUI, CBS-
3aHHBIX C TPOBENCHHEM CyAeOHBIX dKcmeptu3. Comep-
JKaHUe CyneOHO-IKCIIEPTHON AEATEILHOCTH COCTAaBILICT
OpraHu3anys ¥ IPOBECHUC HE3aBUCHMON, KBATH(DUIIH-
POBaHHOM M OOBEKTUBHON KCIIEPTU3BI C COOMIOICHIEM
COBPEMEHHBIX JOCTIDKCHUH HAyKW M TEXHWKH, OpTaHH-
3anusi paboThl CylIeOHO-IKCIIEPTHBIX YUPEKICHHH U UX
CTPYKTYPHBIX TOZIpa3AeNeHNi, KaapoBoe, HayIHO-Me-
TOAMYECKOEe W MH(POPMAIIMOHHOE O0ECIICUCHUE UX JIes-
TEJIBHOCTH. YPETYIUPOBAHNE OTHOIICHHUH, CBS3aHHBIX
C OCYIIECTBICHUEM CYIeOHO-IKCIIEPTHOH AESTENEHOCTH,
orpenenieHne ¢ TPAaBOBBIX, OPTraHM3AIIMOHHO-YIIPAB-
JICHYECKUX W HAyYHO-METOIUUECKUX OCHOB B YCIIOBHSX
TIPOBEJICHUS CyleOHOH pedopMbl TpeOyeT COOTBETCTBY-
IOIIETO 3aKOHOMATEIHHOTO 3aKPEIUICHHs C LEIbI0 (op-
MHPOBAHUSI ANHOTO TOHATHWHOTO arapara, UCIoNb3y-
€MOTO0 B CyIeOHO-OKCTIEPTHOH AEATENEHOCTH.

2 Tkauenko H.M. Cy0’exTH CymOBO-eKCIIEPTHOI [isUIBHOCTI B Cydac-

Hill cUCTeMI eKCTIEPTHOTO 3a0e3MeUeHHs] KPUMIHAIBHOTO MPOBAKEHHS :
JTUC. ... KaHJ. Fopu]. HaykK. Xapkis, 2016. C. 20.
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Problems of special criminological and individual prevention of violent crime of military personnel

Pashchenko Yevhen

PhD Student of the Department of Criminal Disciplines
of the School of Law

V.N. Karazin Kharkiv National University, Ukraine

The article is focused on measures of special criminological and individual prevention of violent crimes
of military personnel. These measures according to the author include: organizational and managerial, legal, socio-
psychological, informational, ideological, cultural. The main measure of organizational and managerial character is
keeping rule of law in the Armed Forces of Ukraine, which is characterized by the following elements: regulatory,
behavioral, security, protective and managerial. Kepping rule of law in the Armed Forces of Ukraine can be ensured
in the following areas: restoration of the system of military justice agencies; improving the activities of the military
law enforcement agencies; improving the organization of military service; preventing the spread of alcoholism
and drug addiction among military personnel; prevention of corruption in the military sphere, etc. The work with
personnel serving in extreme conditions, in areas of hostilities, involved in armed conflicts is distinguished into
a separate direction. Measures to prevent violence among this category of persons can be divided into two broad
groups: measures designed and implemented during peacetime while preparing for hostilities; measures applied
during hostilities. The author suggests the introduction of a number of measures of special and criminological
of preventing crime of combatants. These measures include: development and approval of a program of social
adaptation of such servicemen at the state level; adequate financial and other state support of combatants and their
families; state support for the families of servicemen who died during hostilities; formation of positive public opinion
towards the participants of hostilities, etc. The author has offered to conduct separate work with the command staff
of the Armed Forces and those who have been released into reserve. Particular attention is paid to the importance
of taking into account the victimology aspect of crime prevention of military personnel. It is emphasized that such
measures should be applied comprehensively and on an ongoing basis.

I[Ipobaemu cneniajbHO-KPUMIHOJIOTIYHOTO ¥ IHIMBITYaaIbHOTO 3aM100iraHHs
HACWIbHUIbKIN 3JI0UMHHOCTI BiliCbKOBOC/TY:K00BILIiB

ITawenko €ezen Muxonaiiosuu

acnipanm xKagpeopu KpUMIHATLHO-NPABOGUX OUCYUNILIH

OPUOUUHO20 (PaKyibmenty

Xapxiscoroeo Hayionanvruozo yHieepcumeny imeni B.H. Kapa3zina, Yxpaina

Beryn

VY po30ynoBi TpaBOBOi, HE3aJEKHOT W JEeMOKpa-
TUYHOT JIeP’KaBU BXKJIMBUM CKIIQJIHUKOM ISl YKpaiHu
€ 00OpoHa, 3aXHCT i CyBEpEHITETY, TePHTOPiaIbHOI
LITICHOCTI W HemoTopkaHHOCTI. 3TigHO 31 ¢T. 17 KoH-
CTUTYLI] YKpaiHW, 3aXHCT i CyBEpeHITETy, TCPUTOPI-
QIBHOT IUTICHOCTI ¥ HEJOTOPKAHHOCTI MOKJIaIAl0ThCSI
Ha 30poiini Cunm Ykpainu. B ymMoBax HeorosomeHoi
30poiinoi arpecii Pociiicekoi denepartii mpotn Ykpainn
TOCTPO TMOCTAOTh MHUTaHHS 3a0e3Me4eHHs] BiCHKOBOI
JUCIUIUIIHA, CTa0lIBHOTO HPaBOMOPSIIKY Ta 00HOBOT
TOTOBHOCTI SIK y mimposminax 30poitanx Cun Ykpa-
{HH, Tak 1 B iHIUX BifiCbKOBHX (DOPMYBaHHSX, CTBO-
pEeHUX BIAMOBIHO 10 3aKOHIB YkpaiHu. BaxxmuBum
HanpsIMOM IIi€] JiSUTBHOCTI € TPOTHISI HACHIIbHUIIBKIN
3II0YMHHOCTI BIHCHKOBOCITYKOOBIIIB. BoHa 3miiicHI0-
€ThCS BOJHOYAC TIO JICKUIbKOX Hampsimax. Crerianb-
HO-KpUMIHOJIOTIYHE Ta IHIWBIgyalbHE 3amo0iraHHs
HACWIBLHUIBKIN BIMCHKOBIM 3JI0YMHHOCTI € BaXKIMBUM
Ta ¢(eKTUBHUM HAIPSMOM TPOTHIII I[HOTO HEOe3med-
HOMY COIIiaJIbHO-TIPAaBOBOMY SIBUIILY. BOHO HeMOXINBe
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0e3 HaJe)KHOTO HAayKOBO-IPAKTUYHOTO 3a0€3MEeYEHHSI.
ToMy AOCHIIKEHHS B I[bOMY HAIpsIMi € aKTyaJIbHUMHU
i moTpiOHMMHU U TPAKTUKU MPOTHJIT 3JI0YMHHOCTI
BiliCBKOBOCIY>k00BILiB. lle 3yMOBIIOE aKTyalbHICTh
1 CTaTTi, KA IPUCBAYCHA CYYaCHUM HAayKOBHM DPO3BiJI-
KaMm, M0 3/i{CHIOIOTbCS B LIbOMY HAaIpsIMi.

MeTo10 cTATTi € KpUMIHOJNOIYHA OLIIHKA 3aXO[iB
CHENialbHO-KPUMIHOJIOTIYHOTO ¥ 1HAMBIlyaJbHOTO
3ar00iraHHs HACHJIBHHIILKIM 3JIOYMHHOCTI BiiCHKOBOC-
y»)O0BIIiB, IO 3A1HCHIOIOTHCA B YKpaiHi HAa Cy4YacHOMY
eTari, 1 HaJlaHHs aBTOPCHKUX PEKOMEHAALIN II0I0 iX
YIOCKOHAJICHHS.

Buknan ocHOBHOro Matepiajy

Jlo OCHOBHHX 3axOfiB CIHeliaJIbHO-KpPUMIHOIOTIY-
HOTO 3arnoOiraHHs HACWJIBHHUIBKINA 3JOYMHHOCTI BiM-
CHKOBOCTY>KOOBIIIB, Ha HAIII TOTJISI, MOXHA 3apaxyBaTi
OpraHizauiiHO-ynpaBliHChKi, TPaBOBi, COLIaTbHO-TICH-
XOJIOriuHi, iH(opMaNiitHi, 11€0I0r1YHI Ta KyJIbTYPHI.

IctoTHa poinb y 3amobiraHHi BifiCBKOBUM 3J10YMHAM
HAJIOKUTh 3aX0JaM  OpraHi3aliifHO-yIpaBIiHCHKOIO
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xapakTtepy. OCHOBHHM 13 HUX € IMiJTPUMaHHS 3aKOHHO-
cti B 30poitanx Crinax Ykpainu. ®axiBili 3apaxoByOTh
3aKOHHICTB JI0 CKIIATHOTO SIBUIIIA, SIKE XapaKTEePU3YETHCS
TaKUMH €JICMEHTaMU: HOPMAaTHBHUM, ITOBEIiHKOBHM,
OXOPOHHMM, 3aXHCHHUM Ta yIpaBimiHcbkuM'. ToOTO Tmi-
TPUMaHHS 3aKOHHOCTI €, 3 OJHOrO OOKY, OpraHi3ariii-
HO-YTPAaBIIHCHKHUM, & 3 THIIOTO — MPABOBUM 3aXOJIOM.
HopmaruBHUI eJIeMEHT 3aKOHHOCTI XapaKTepU3y€EThCs
THM, 1110 32KOHOJIABEIIb ITOBUHEH PO3POOHTH 1 IPUHHATH
3aKOHH Ta TIJI3aKOHHI aKTH, SIKi PETYIIOITh CYCIUIbHI
BIJIHOCHHH Y BIMCBKOBI# cepi. B Ykpaini 3araiom pos-
poOiteHa 3akoHOIaBUA Oa3a B il cdepi, IKy CTBOPIOIOTh
Koncrutymist Ykpainu, 3akon Ykpaian «IIpo obopony
VYkpainm», 3akon Ykpainu «[Ipo 36poitHi Cun Yipa-
THM», craTyTH 30poitHnx Cwi Ykpaiau 1 iHIII 3aKOHH
Ta MiJA3aKoHHI akTH. [IoBeNiHKOBHI €JIEMEHT XapakTe-
PHU3YETHCS TICBHOKO MTOBEIIHKOIO BiJIMOBIIHUX Cy0’ €KTIB,
sIKa BIJIMOBIJIA€ OCHOBHUM 3aBJIaHHSM 1 MPU3HAYCHHIO,
BIJIMOBIIHUM PIBHEM TIPaBOCBIJIOMOCTI BIHCBKOBOC-
yKOO0BIIB. OXOPOHHUHN €IIEMEHT BU3HAYAETHCS JTisiThb-
HICTIO, SIKa CIIPSIMOBaHA Ha 3aI00iraHHs Pi3HUM BHJIaM
npaBonopymieHb y chepi GpyHKIioHyBaHHS 30pOHHIX
Cun Ykpaiau, KOHTPOJb 1 HarvIsiA 32 TOYHUM BUKOHAH-
HSIM HOPMaTHBHOI 0a3u y BIMCBKOBIH cdepi. 3axucHU
CIIEMECHT XapaKTCPU3YETHCS BCTAHOBICHHSAM Pi3HHX
BHJIIB BiJIMOBIIAJIBHOCTI 3a MPaBOMOPYIICHHS, 110 BUH-
HSIOTHCS BINCHKOBOCITY>KOOBIISIMU. YIIPaBIIIHCHKUH ere-
MEHT TIOJIATA€ B IMOCTIHHOMY IiJATPUMaHHI 3aKOHHOCTI
1 BIMICHKOBOI JTUCIMILIIHK 3 OOKY BiJIIOBiJAJIEHUX 0CI0
MinicTepcTBa 000pOHU YKpaiHH Ta IHIIMX JEPKABHUX
THCTHTYIIIH.

JloTpuMaHHs 3akOHHOCTI B 30poitHnx Cumax Ykpa-
THM MOke OyTH 3a0e3leucHe 3a TaKUMH HaIlpsIMaMu:
BIJIHOBJICHHSI CHCTEMH OpTaHiB BIHCBKOBOi FOCTHIIIT;
YIIOCKOHAJICHHSI JIISUTBHOCTI OpraHiB BiiCHKOBOTO MPaBO-
TOPAIKY; TIOKpAIEHHS OpraHi3aiii BIHChKOBOT CITyXKO0H;
3armo0iraHHs TIONIMPEHHIO AJKOTONI3MYy ¥ HapKoMaHii
cepesl BICHhKOBOCITY)KOOBIIIB; 3amo0iraHHs KOPYIIITii-
HUM TIPOsIBaM y BiichKOBIi cepi Torno. Tak, HeoOXiaHO
peopraHi3yBaTH OpTraHW BiMICHKOBOTO TIPABOIOPSIKY,
SIKI 3JTIMCHIOIOTh BUSIBIICHHS, PO3KPUTTS W PO3CIiJTY-
BaHHS BIMCHKOBHUX 37104MHIB. HeoOxixHe BigHOBIEHHS
poOOTH BIHCHKOBUX CYIIB, sKi JTiKBioBaHi y 2010 pori.
Vke 3poOiieHi MeBHI KPOKH B IboMY Hampsmi. Tak,
Crpareriyauii 000pOHHHI OIOJIETCHh YKpaiHH, KU
yBeleHu y nito YkasoMm [Ipesunenra Ykpainu Bij
06.06.2016 Ne 240/2016, BU3Ha4Ya€e OKpeMy OTICpaTHBHY
METY, SIKOIO € CTBOpPEeHHs BilichKoBOI mosimii Ykpainu?.
Y BepxorHiii Pagi Ykpainu 3apeectpoBaHuii 3aKoHO-
npoekT «[Ipo BiiicbKOBY TomiIito Ykpaiam». ¥ HbOMY
BH3HAYAETHCA, IO 3aBIAHHSIM IIHOTO ITPABOOXOPOHHOTO

' TlonsikoB C.}O. AaMiHiCTpaTHBHO-TIPaBOBi 3acaiu 3a0e3ledeHHs

3aKOHHOCTI Ta NpaBoIopsaKy y 30poiinux Cumax Ykpainu : MoHOrpadis.
Xapkis : Ipaso, 2012. C. 124.

2 Ilpo pimenns Pagu HarioHansHOi Gesmekn i 06opoHH YkpaiHn
Bix 20 tpaBHs 2016 poky «IIpo Crpareriunuii 0o60poHHMI OroJIeTeHb
Vkpainm» : Yka3 Ilpesunenra Ykpainm Big 06.06.2016 Ne 240/2016.
URL: zakon2.rada.gov.ua/laws/show/240/2016/paran10#10 (mara 3Bep-
HenHs: 14.04.2019).
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oprany Oyjie 31iHCHEHHS pO3CITiTyBaHHS Ta IPOBEICHHS
OTIepPaTHBHO-PO3ITYKOBHX 3aXOJ(iB IOI0 BYMHECHHS Bild-
CHKOBHUX 3JI0YHHIB’.

BaxmBHM ~ HampsMOM  CIIEHiajbHO-KPUMIHOJIO-
TIYHOTO 3armo0iraHHs] HACHIBHUIBKUAM 3JI0YHHAM Biii-
CHKOBOCIIY)KOOBIIIB € BBEJICHHS IHCTUTYTY BiCHKOBHX
CBANIICHHUKIB (KamenaHiB). JlJig [bOTO € JIOIIBHUM
BUKOPUCTAHHS ~ 3aKOPJOHHOTO  JIOCBiIY, OCOOJHBO
nmocBiny kpain-wieHiB HATO. B apmisx aepkaB, 110
BXO/IATh 710 [liBHIYHOATIAHTUYHOTO AJIBSIHCY, 3HAYHA
yBara MPHUIIISETECA PENITiHHOMY acIleKTy CITyKOH,
SIKMH BUSBJISIE (QDYHKIIIT PETITidiHOrO BUXOBAaHHS BOIHIB.
OcHOBHA MeTa IXHBOI MISJIBHOCTI — BUXOBAHHA B OCO-
0OBOTO CKJIaJly TOTOBHOCTI B Oy/Ib-IKUid MOMEHT BUCTY-
MTUTH Ha 3aXHCT CyBEpEHITETY M TepuTOpiasibHOT TiTic-
HOCTI JIepKaBH, CBTHHD 1 JYXOBHHUX IIIHHOCTEH.

B okpemuii HanpsM JIOIUIBHO BHIUIMTH POOOTY
3 0COOOBUM CKJIJIOM, IO MPOXOAHTH CIYKOYy B €KC-
TpEeMallbHUX YMOBax, y palioHax OOWOBHX Jii, Oepe
y4acTh y 30podHuX KoHQuIikTax. OCTaHHIM YacoM
opraHizarii IICHXOJIOTIYHOT POOOTH 13 II€I0 KATETOPIEr0
BiiCHKOBOCITY>KOOBIIIB CTaJIH MPHUIISATH OUIBIIE YBary.
3axonu 3amo0iraHHs HACWIIBCTBY Cepell TaKoi KaTeropil
0cCi0 MOXXHA TTOJUTMTH Ha JIB1 BEJIMKI rpynu: 1) 3axomw,
SIK1 PO3POOIISIOTHCS i YIPOBAJIKYIOTHCS B MEPHHH Yac
il 9ac MiATOTOBKK JO0 OOHOBHIX Jiif; 2) 3aX0jH, IO
3aCTOCOBYIOTBCS TNiji Yac OodoBux miid. Jlo mepmiux
BapTO 3apaxyBaTH HaJIGKHE MarepialibHO-TeXHIYHE,
MOpPaJILHO-TICHXOJIOTIYHEe, — OpraHizamiiiHe  3a0esrie-
YeHHSI MIJATOTOBKH BIHCHKOBOCITYKOOBIIIB IO OOWOBHX
JIH; YIIPOBaDKEHHS 17IC0NOTIl MaTpioTn3My Ta hopmy-
BaHHS BiJIMOBITHOT CBIOMOCTI BIHCHKOBOCITYKOOBIIIB;
HAJICXKHY JIepXKaBHY TypOOTy NpO yYacHHKIB OOHOBHX
QA 1 4YieHiB IXHIX POJIMH; YAOCKOHAJCHHS BiMCHKO-
BOT MalCTEpHOCTI BIHCBKOBOCITYXKOOBIIIB; HAJIC)KHY
KaJIpOBY TIOJNIITHKY Ta BiIOMpaHHS OCI0 JI0 BiCHKOBHX
MAPO3ALTIB, SIKI OyyTh OpaTH y4acTh y OOHOBUX JIisIX;
pO3pOOJICHHS, YIPOBADKCHHS Ta peali3allilo HopMma-
TUBHUX aKTiB, SIKI PETYJIOOTH JISUTBHICTh BICBKOBOC-
Ty»)OOBIIIB TIi 9ac OOWOBHX Jii; HAJIEKHY ITiJITOTOBKY
(axiBIIiB-FOPUCTIB Y BIHCBHKOBIH cdepi, siki OymyTh Mpo-
BOJIUTH JTIOCYJIOBE CJIIICTBO Ta 3JIIHCHIOBATH ITPABOCYIIS
CTOCOBHO TaKWX Kareropiii oci0; 3amoOiraHHs 37104YH-
HaMm, IO MOXYTh OyTH BYHMHEHI BIHCHKOBOCITYKOOB-
MU B MUPHHUH 4ac 1o3a MeXaMH TepUTOpii O0HOBHX
JIH; MPOTHIIF0 KOPYIIIIHHUM MposiBaM y Bcix cdepax
ICHYBaHHS BIHCBKOBOCITYXO0BIIB. CrieliaibHO-KprUMi-
HOJIOTIYHE 3amo0iraHHs HACWIBLHUIBKIN 3JI0YHHHOCTI
B yMOBax OOHOBHX /il Ma€e BKJIFOYATH B ceOc HAJICKHY
MOBEJIIHKY KOMaHAHMPIB y O0MOBi 0OCTaHOBII, CBOE-
YacHE BUPIMICHHs KOH(ITIKTIB, [0 BUHUKAKOTH MiXk Biii-
CHKOBOCITY)KOOBIISIMH; HAJI)KHE MaTepialibHO-TEXHIYHE,
opraHizailiiiHe, TICUXOJIOTIYHE 3a0e3IeueHHs MisIbHO-
CTi BIICBKOBHX B YMOBax 00WOBOi 0OCTaHOBKHU; TIOCTIH-
HUH KOHTPOJIb 32 JISUTBHICTIO BIHCHKOBUX HauaJbHUKIB

3 Ilpo BiiicbKOBY OO IIpoexr 3axoHy VYkpaiHu Bix

21.01.2015 Ne 1805. URL: http://wl.cl. rada.gov.ua/pls/zweb2/
webprocd 1?pf3511=53648 (nara 3BepHenns: 14.04.2019).
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Ta THIIUX BIMCHKOBOCITYXOOBIIB 3 OOKY OpraHiB Biii-
CBKOBOTO IIPaBOTIOPSIKY (TIPOKypaTypa, CyIH TOIIO).

®daxiBIli HArOJIOIIYIOTh, MO BCE YaCTIIIEC TParuisi-
IOTBCS. BHIIQJIKA JIOMAITHHOTO HACHIBGCTBA B POAMHAX
YYaCHUKIB OOWOBHX mii. JIJsi ocTaHHIX MOBEPHEHHS
JIOZIOMY Ha TIOYaTKy € JIy)Ke PaJiCHOI IOI€I0, alie
MOTIM 0co0a «3aKpUBAETHCS» HABITH BIJI CBOIX OJIN3b-
KHX, BIJI SKHX HACIIPABJl YeKae po3paju, aje POAWHHI
MOYYTTSl TPHUIAYIIYIOTECS MOpPATbHUMH TEPEKUBaH-
HSIMH, 1110 [IOB’s13aHi 3 BilicbKOBMM MUHYUM®. Brutus Ha
TaKy CKJIaIHY CUTYAII0 € MOXKITUBHIM 32 BIPOBAKCHHS
HU3KH 3aXOJIB CHEIiaIbHO-KPUMIHOJIIOTIYHOTO 3aIio-
OiraHHs, JIO SKHX HAJCKHUTHh PO3POOJCHHS W 3aTBep-
JUKCHHSI Ha JIEP)KaBHOMY PIiBHI MPOTpaMHu COLIaIbHOT
ajanTarii BIHCHKOBOCITY)KOOBIIIB, sKi Opalld ydacTb
y OOMOBHUX JisIX; CTBOPEHHS CIICIiaIbHUX [IEHTPIB, SKi
OyAyTh 3IIMCHIOBaTH HEOOXITHY ICHXOJOTIUHY JOTIO-
MOTY BIHCHKOBOCITY)KOOBISIM; HaJIe)KHAa MaTepiaibHa
¥ 1HIIA TMATPUMKA 3 OOKy Jep)kaBH YYaCHHUKIB OOHO-
BHX il 1 WICHIB IXHIX POJHH; JIepyKaBHE 3a0e3IeUeHHS
ciMell BIMCHKOBOCITY>KOOBIIIB, SIKI 3ardHYJIM IIiJ] 4ac
OorioBux [ili; (OpMyBaHHS TIO3MTUBHOI CYCHUIBHOT
JIYMKH TIIOJIO YYaCHUKIB OOHOBHX JIili TOIIIO.

Y po0oTi CTOCOBHO BIHCHKOBOCITYKOOBIIIB CTpO-
KOBOI CITy’)KOM iCHY€E CBOs crienudika, siKka 3yMOBJICHA
BIJIHOCHOIO 3aMKHYTICTIO TAKOTO KOJIGKTHRBY, JKOPCTKOIO
T TOPSIIKOBAHICTIO, CTa0KUM pPiBHEM CaMOCTIHHOCTI.
OKpiM TOTO, MOJIOJI JIFOITH, SIKI TIPU3HUBAIOTHCS HA CTPO-
KOBY CIIYyXOy, 3a3HalOTh CBOEPIAHOTO CTpeCy, KON
nepeOyBaroTh y BIJPUBI BiJl CBOIX POIMUIB, OJM3BKHX
oci0. BoHH BiluyBarOTh K (Hi3MUHI, TAK 1 TICHXOJIOTIYHI
HaBaHTaKeHHs. llepen HUMHU MocTae peanbHa 3arposa
HECTaTyTHUX BIJIHOCWH 1 3JIOBXKHBaHb 3 OOKYy KOMaH-
nyBaHHS. Taki BIHCBKOBOCITYKOOBII TIepeOyBarOTh ITiJT
3arpo30r0 caMory0cTBa Ta JIOBEICHHS JI0 CaMOTr'yOCTBa.
CTOCOBHO HHMX TIOBHHHI 3JIIHCHIOBATHCS 3aX0H iHpOP-
MAIITHOTO, TICHXOJIOTO-KOPEKIIIHOTO XapakTepy, o
JacTh OCTaHHIM 3MOTY IIBUIKO a/IaIITyBaTHCS B HOBOMY
BIICEKOBOMY KOJICKTUBI W YHUKHYTH OCOOMCTICHHX
KOH(ITIKTIB, K1 MOXXYTh MIPHU3BECTH JI0 HACHIBHHUIIBKIX
(hopM MOBENIHKH.

B yxpaiHcbkiii apmii 3Ha4YHa KiJBKICTh BIHCBHKO-
BOCITY>KOOBIIIB-KIHOK. BOHM MOXYTh CTaTH XKepTBaMu
HACWJILHUIIPKUX 3JI0YMHIB SIK 0€3I0CepPeIHhO BiCHKO-
BOCIIY>KOOBIII, TaK 1 K WIeHU poauH. Hacminku mepe-
JKATOTO HACHIILCTBA JIJIS )KIHKH € OLIBII HeOe3MEYHNMH,
HIXK JUIS 90JIOBIKiB. BOHU cTaroTh Yacrilie kepTBaMu
HACHJIBHHUIIBKIX CTaTEBHX 3JI0YMHIB, 37I0YMHIB Ha TIO0Y-
TOBOMY I'pyHTI. Haciiikamu Jij1st HUX € He TUTBKY TOoTip-
MIEHHST CTaHy 370pOB’s, a W yTpara pPenpoayKTUBHOI
¢yHKIi. BianoBiqHIM mocaioBuM 0codam BapTo 3Bep-
TaTH yBary Ha Te, 1[0 X04a IHKa | Mpairoe B 40JI0Bi-
YOMy KOJIEKTHBI, ajie BOHA i Y HhOMY Ma€ 3aJIUIIaTHCS
KiHKOI0. OKpiM TOTO, y Mil JisSUTBHOCTI BaroMme 3Ha-

+  Bypsik O.0., 'iueBcekuii M.1., Karepymua I*J1. BiiicbkoBuii cHiHIpOM

«ATO»: akTyaJbHICTb Ta IUISIXH BUPIIICHHS Ha JASp>KaBHOMY piBHI. 36ip-
HUK HayKosux npayb XapKiecbko2o HayionaibHo2o ynieepcumeny I1ogi-
mpsanux Cun. 2015. Ne 2. C. 177.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS

Problems of special criminological and individual prevention...

YeHHsI Mae poOoTa rPOMAaJIChKUX OpraHi3ailiil. 3aramom
y 30poitaux Criax YkpaiHu Ta 1HIIUX CHIOBUX CTPYK-
Typax HaOyTO BETMUE3HHI JIOCBIJ POOOTH cepe/l KIHOK,
JIPY’)KHUH BIHCHKOBOCITYKOOBITIB TPOMaJICHKIX OpraHi3a-
it [xus gisTeHicTs Oyra 3aBX/I1 BOKJIMBUM HAIIPSIMOM
BHUXOBHOI pPOOOTH BiiCHKOBOCITYKOOBIIIB Y ITi cepi.

Oxpema poOoTa NPOBOAUTHCS 3 KOMaHIHUM CKJa-
qoM 30poriHuX CHil 1 BIHCBKOBOCITY>KOOBIISIMH, SIKI
3BIJIbHEH] B 3amac. BigMiHHICTH OCOOMCTICHHUX KO-
CTe TakuxX oci0 BUMarae IUQEPEHIIIHOTO ITiIXOYy,
SIKHUH XapaKTepU3y€EThCSl TAKUMH KPUTEPISIMHU: 1H/INBI-
JyalbHICTh (ypaxyBaHHS MOTpeO 1 mpobiieM ocobw, ii
ncuxo(i3i0NoTiyHOTO CTaHy, MOpalli TOINO); iHTerpa-
TUBHICTh (TTOE€JHAHHS TPAKTUKU COIIATbHOT poOOTH
3 JISUTBHICTIO KOMaH/JyBaHHS, MPEICTABHUKIB 1HIITHX
JIEpYKaBHUX OPTaHiB, COIIAIbHUX CITYKO 1 TPOMaICHKIX
opraHizaiiiif); miJicHICTh (ypaxyBaHHS 0coOH, SKi ITiTiC-
HOTO YTBOPEHHS 31 CBOIM CBITOINISAJIOM, MOPaJIbHUMH
Ta THIIUMU [IHHOCTSMH, CTaBJICHHSM JIO CYyCITiJIhCTBa
1 BIMICBKOBOI CHCTEMH, HEOJIKAMH Ta BaJlaMH); CaMoO-
Joromora (CHpHUsIHHS BiJIHOBJICHHIO MMO3UTHBHUX SIKO-
cTelt ocobu Jutst 11 pecortiamizarii).

3nificHeHa HaMH XapaKTEPHCTUKA CHCTEMH 3aXOIliB
3aro0iraHHs BIHCHKOBUM 3JIOUMHAM Oysia O HEMOBHOIO
0e3 po3mIsi Ty MMTaHbh HeWTpaizalii (MiHiMi3aii) BIKTH-
Mizarii. Sk crnpaBemuBo Haronomye O.M. JINTBHHOB,
Yy Cy4acHHUX KPHMIHOJIOTIYHHX JOCIIJIKCHHSIX Tpo0iieM
opraHizarii Ta 3MiHCHEHHS JISUTbHOCTI 3 MPOTHIIT 3710~
YUHHOCTI HE MOXKHA HE BPaxOBYBAaTH ii BIKTUMOJIOTIY-
HHUI aCIeKT, a/Ke BiH BH3HAYAETHCS CYTTEBOIO CIICIH-
¢ikor0 Ta ICTOTHO BILTMBA€E Ha IMPOIECH (OPMYyBaHHS
1 PO3BUTKY SIK BHYTPIIIIHBOCUCTEMHUX, TaK 1 30BHIIIHIX
3B’513KiB’. Y HACHMIIbHUIPKHX 3JI0YHHAX BIKTHMHA MTOBE-
JIHKa CTa€ Ba)XJIMBOI YMOBOIO, sIKa CIIPUSIE BANHEHHIO
TaKHX 3JIOYHHIB.

ToBOpstYM MPO BIKTUMOJIOTIYHY MPO(ITAKTHKY Biii-
ChKOBUX HACHJIBHHUIIKUX 3JI0YMHIB, BapTO MaTd Ha
yBa3i Te, IO I JisIIBHICTh MIMPOKOTO KOJIa CYO’ €KTIB
13 peatizailii KOMIUIEKCY 3aXOJiB COIliaIbHO-€KOHOMIY-
HOTO, TPaBOBOTO, OPTaHI3aIIHOTO ¥ 1HIIIOTO XapaKTepy
(coriabHO-TICHXOIOTTYHOTO, MEAMYHOTO, TH(pOpMAITii-
HOT'0, TEXHIYHOT'0), CIIPSIMOBAHUX HA T'1/IHE TOBOJKEHHS
3 TIOTEPIJIMMH BiJl BIMCHKOBHX 3JIOYHMHIB, HEIOITY-
IICHHS BIKTUMI3aIlii BIICHKOBOCTYKOOBIIIB 1 3HWKESHHS
piBHS iX BIKTHMHOCTI. [IpohinakTHKa BIKTUMHOCTI Biii-
CHKOBOCJIY)KOOBIIIB MICTHTB JIBa acCIIEKTH: IO-TIEpIIe,
BHBYCHHS MIPHYUH BIKTUMI3allil, CKOEHHS aMOpPaJbHHUX
BUMHKIB, MPABOMOPYIICHb Ta YMOB, IO iM CIIPHSIOTH;
Mo-JIpyre, po3poOJIeHHS Ha IIiif OCHOBI HEOOXITHHX
METOJIB 1 3aco0iB, sKi 3a0e3MeUyIOTh HEHTpai3alliio
W yCyHEHHS 3 BiIMICHKOBHMX BIJIHOCH YHHHHUKIB BIKTH-
MHOI [IOBEIIHKH.

SIK KOHKpETHI KPOKH, III0 CIPSMOBaHI Ha BIIOCKOHA-
JICHHS JISUTHHOCTI Ha IIbOMY PiBHI, MU TIPOTIOHYEMO TaKe:
CTBOPEHHSI CHCTEMHU €(DEKTHBHOTO COIIATBHOTO 3aXHUCTY

5 JlutBuros O.M. CorianbHO-TIPaBOBHI MEXaHi3M MPOTHIII 3JI0YHH-

HocTi B YkpaiHi : MoHorpagis. XapkiB : BunaBHunrso XapkiBChbKOro
HAL[lOHAJILHOTO YHIBEPCUTETY BHYTpilIHIX crpas, 2008. C. 391.
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BIICHKOBOCITY>KOOBITIB BiJl MOKJIMBOI BIKTHMi3allii Ha
OCHOBI TIOJTAJIBIIIOTO pe)OPMYyBaHHSI BCIX CTOPIH KUTTE-
nisuteHOCTI 30poitHux Cuim YKpaiHu; 3MiHY COIIaJIbHOT
MIPAKTUKHU TIOBODKEHHS 13 YKEPTBaMH BiiCHKOBUX 3JI0UH-
HIB, 1110 CKJIAJIACS, 1 IePeXiJ] Ha SIKICHO HOBHI PIBEHB PO3-
ISy BIJIOBIIHOI TIPOOJIEMH 3a paxyHOK ypaxyBaHHS
Tl IICHXOJIOTIYHOTO CKJIaJHMKA; IIBHIICHHS COLIallb-
HO-TIPAaBOBOi aKTUBHOCTI O(iIepiB 3a paxXyHOK PO3BUTKY
HOBHX (hopM iX 3aiydeHHs 10 3a0€3MEUCHHS MOPSIAKY
B apMmii, COIlialbHOT MIATPHUMKH BIHCEKOBOCITY»OOBIIIB,
SIK1 3aAMAFOTh aKTUBHY JKUTTEBY ITO3UIIIO B CIIPABi 3Mill-
HEHHS 3aKOHHOCTI; 3MiHY 3aKOHOJABYHMX AaKTiB, yXBa-
JICHHS HOBHX, [0 PENIAMEHTYIOTH MPUHIINATIOB] TN TaHHS,
TTOJIOXKEHHS, CTAaTyC JKEPTB 3JI0YMHIB, a TAKOK OpraHiza-
IO Ta 3MIACHEHHS BIKTUMOJIOTIYHOI mpodirakTuke (i
Taki MPOTMO3UIIi BXKE ICHYIOTh); CTUMYJIFOBaHHS 3 OOKY
Jep’KaBH CTBOPCHHS COINIANBHUX CIYKO, HEIEep:KaBHUX
CTPYKTYp, (DOHJIB JOTIOMOTH, peabiliTallifHuX IIEHTPIB
Ta IHIIMX YCTAaHOB 3aXHUCTy JKEPTB 3JIOYHHIB, y TOMY
YUCIl cepell BIHCHKOBOCITYXOOBIIIB; HaBYaHHs Odirep-
CHKHUX KaJIpiB JUIs pOOOTH 3 TIOTEPITIIIMMH BiJl BINCBKOBHX
3JIOYMHIB, TIOBCIOTHE BIIPOBA/DKEHHS ¥ TIepeopieHTallis
JUSUTBHOCTI CITy’KO 3 BUXOBHOT POOOTH Ha YBaKHE, 3alli-
KaBJICHE CTaBJICHHSI JIO BCIX BIHCHKOBOCITY)KOOBIIIB, IO
MTOTEPIIIN BiJl 3JIOYHHIB.

«BixtumosoriyHa npodiakTHKa BIHCHKOBHX 3710-
YUHIB Ma€ Ha METi 3amoOiraHHs 3JI0YMHAM IIUITXOM
HEJIONYIICHHS peaji3alii BIKTHMHUX BJIACTUBOCTEH
i skocTe#t ocobu»®. DaxiBii HAroJONIYIOTH HA TOMY,
0 JTOCSITHEHHSI ITi€1 MeTH 3a0e31euy€eThes 3yCHIUISMH,
3MIACHIOBAaHMMH, IIOHAHMEHIIIE B paMKaX TaKUX TPbOX
HarpsMiB: 1. BUSBICHHS IPHYIH Ta YMOB, SIKi CIIPHSIIOTH
YYHHEHHIO BIICBKOBHX 3JIOUMHIB, SKIIIO BOHH OB’ s3aH1
3 00000 i TTOBEIIHKOIO TIOTEPITIIHX, Ta YCYHESHHS X
MIPUYUH Ta YMOB a00 iX HeWTpasizailis; 2. BUSBICHHS
0ci0, sKi, Cyns4u 3 IXHBOT TMOBEIIHKH a00 CYKYITHOCTI
0COOMCTICHUX XapaKTePUCTUK, MOXKYTh 13 HAHO1IBIIO0
BIPOTIIHICTIO CTaTH JKEPTBAMH BIHCHKOBUX 3JIOUHHIB,
BIUIMB HAa HUX 3 METOK aKTHUBi3alil IXHIX 3aXUCHUX
peaxiiii, a Takox 3a0e3reueH sl IXHbOT 0COOUCTOT, Maii-
HOBOI Ta iHINOI Oe3MeKu; 3. 3armo0iraHHs KOHKPETHUM
37I09YMHAM 1 TIPUNMHEHHS KOHKPETHUX 3JI0YNHIB 3 BUKO-
PHUCTaHHSAM 3aXUCHHUX MOKITUBOCTEH MOTEHINIHHOT skep-
TBH, a TaKOX i3 BUKOPUCTAHHSIM TICBHOI TaKTHKH IIiIT
yac oprasizarii npodiiakTHaHOT poOOTH «B1J TOTEPITi-
10ro»’.

[Torepmiymii BiJl IpaBOMOPYIIEHB ITiJ] Yac BIHCHKOBOT
CITy>KOH — I1e, SIK IPABUII0, BINCHKOBOCITYKOOBEIIb 32 MPH-
30BOM; OLJIHIIT MOJIOJIM 3@ BIKOM 1 OLTBIII ITi3HIH 32 TepMi-
HOM TIPH30BY, III0 HE 3asBIISIE MPO 3JIOYMHHI MOCSTAHHS;
TICHXOJIOTIYHO TOTOBHH 710 MaHOYyTHIX 3HYIIAHb JIO0 CBOTO
MIPU30BY Ha CIyXO0y (yBakae MailOyTHI 3HYIIAHHS Biii-

®  HcaeB H.A. CekcyanbHble MPECTyIUICHHS! KaK OOBEKT KPUMHHOJIO-

run : MoHorpadus. Canxr-IlerepOypr : Opunmueckuii nentp Ilpecc,
2007. C. 403-404.

7 KpUMHHOIOTHS ¥ OpraHM3alys HPEAYIPEKICHNS PECTYIUICHAN
yueOHOe nocobue ans ciaymareneit Akagemun MBJI Poceun / non pen.
npo¢. D.U. ITerposa. Mocksa : Axagemust MB/l Poccun, 1995. C. 232.
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CBKOBOIO TPAJUINI€I0, Yepe3 sIKy 3000B’SI3aHUN TPOWTH
KOKHUH «CIIPaBXKHI» YOJIOBIK); CITA0KHHA y (Pi3HaHOMY
TUTaH1 i He TATOTOBJICHUH aHi 10 (i3UYHUX, aHl 10 TICH-
XOJIOTIYHMX HABaHTa)XEHb; NepeOyBae B IMpoOIleCi aar-
Tarii 10 apMICEKHX YMOB; Yy SIKOTO BIJICYyTHSI peajibHa
MOXKITUBICTB MPOTHIISITH MPABOTIOPYIITHHKAM.

[Torepminux BiliChKOBOCITY>KOOBIIIB MO’KHA YMOBHO
TIOJIUTATH Ha CITA0KUX 1 MAJIOKOMYHIKa0eIIbHIX Ta 0Ci0
13 TOKIPJIMBUM XapakTepoM. JleskuMH BIHCHKOBUMH
MICUXOJIOTAMH 1 TIPAKTUKAMH CIIPABEITHBO BHIIISETHCS
i Tpets (cnenmdivna) rpyna. J{o Hel HanexxaTh BiliChKO-
BOCJIY>)KOOBIIIB 32 MPHU30BOM, SIKi Uepe3 HHU3KY NMPUUHH
JIETKO TIEPEKWIN TIEPIT TPYITHOIII BIHCHKOBOT CIIY)OU
i 32 CIlyXHSHICTB 1 MATPUMKY apMIACBKUAX «TPAIHIII»
3aJydeHi MOJIOALIMMH KOMaHAUPaMH JI0 «BHXOBaHHS»
MOJIOAMX COJJATiB. SIK MpaBHJIO, TAKOTO POAY IPaBoO-
MOPYIICHHS CTAlOTh BIJIOMI KOMaHIyBaHHIO W opra-
HaM BIMCHKOBOI FOCTHIIIi, KOJIM IOTEPIIIOMY 3aroi-
sIHA IIKO/Ia 3/I0POB’I0, Ky HEMOXKJIMBO MPUXOBATH Bij
CTOPOHHIX 0Ci0, OCOOIHBO BiJl MEITUYHUX MPAIliBHHKIB;
JKEpTBa caMa PO3MIpaBHIIACS 31 CBOIMU KpPHBIHHKAMH,
M0, SIK MPaBHJIO, CHPUYMHSIE TAKOXK TSKKI HACIIIKH,
TOMY III0 B OUTBIIOCTI BHITAJKIB TAKOTO POJIY Jiii CKO-
IOIOThCSL B CTaHl adekty abo 3 TEpEeBHUIICHHSIM MEX
HEOOX1HOT 000POHM; MTOTEPIUINI KIHYAE JKUTTS CaMO-
ry0CcTBOM 200 CaMOBIUTLHO 3QJIHIIIAE PO3TANTYBAHHS Biii-
CHKOBOT YaCTHHH YH IiJPO3IUTY; MOTEPIIIHA YIUHSIE
JIEMOHCTPATHBHI JIi1, METOIO SIKUX, SIK MPABUIIO, € TIPH-
BepTaHHS N0 cebe yBarm 3 OOKy KOMaHIWPIB OLIBII
BHCOKOTO PaHTYy, sIKi, Ha HOTO JTyMKY, 3MOXKYTh BUKOHATH
MIPOXaHHsI TIPO TEPEBEJCHHS HOTr0 B 1HIIWH IiAPO3Iia
1 HABECTH CTATyTHHH MOPSAIAOK Y TAPO3IiIi; odinepH,
MIPATTOPIIMKH, MEAWYHI TIPAIliIBHUKN BUSBIISIFOTH HA TiJl
MOCTPAXKIAIUX CITIM IMOOOTB TijI Yac paHKOBUX IIAHO-
BHX TIIECHUX 1 MEIUYHUX OIVISIIIIB, Yy TIEpio BiIBiYy-
BaHHS J1a3Hi; oQiliepH, MPAMOPIIUKH 3aCTAIOTh BIHCHKO-
BOCJIY>)KOOBIIIB Ha MiCIli 3JI0YHHY.

BikTuMororiyHa npogiTakTHKa HEMOXKIIHBA, SKIIO
HE JOTPHMAaHO IHJMBIIyadbHOTO IIAXOMYy O TaKol
JUSUTBHOCTI 3 00Ky KoMauaupiB Ta iHmmMX oci6. [lomo
HACWILHUILKUX BIMCHKOBHUX 3JI0YMHIB BOHA Ma€ 3.1HC-
HIOBATHCS 32 TAKUMH HarpsiMaMu: 1. ieTaibHe BUBYCHHS
0COOHMCTOCTI BIMCHKOBOCITY)KOOBIIIB, SIKI MOXKYTh y4H-
HHUTH HACHUIIbHUIBKUI 3JI0YHH YH CTaTH HOTO KePTBOIO.
2. JETAJIBHUN aHai3 SKOCTEH OCOOMCTOCTI BiHCBHKO-
BOCITY>)KOOBIIT (0COONMBA yBara TOBHHHA TIPUILISA-
THCSl HAJMIPHIA arpecHBHOCTI W HaBITh YKOPCTOKOCTI,
CWIBHIA eMOIIHHOCTI, JENPECUBHOCTI, TPUBOXKHOCTI,
HEBJIOBOJICHOCTI OTOYYIOUHUMH TOINO); 3. aHaTi3 1 Heu-
Tpastizamis KOHQIIKTHUX KOHKPETHUX JKUTTEBUX CHTY-
aIfii, sIKi MOXYTh OYTH IPOBOKYHOUUMH, YCKIIaTHIOIOTh
YUHHEHHS 3JI0YKHY, [OJETUIYIOTh YYHHEHHS 3JI0YHHY
TOMO. 3amporoHyBaTH O0CO0i aJTOPUTMH BUXOIY
3 TaKUX KOHMIIKTHAX CUTYaIliii 0€3 3aCTOCYBaHHS arpe-
cii Ta HACHIILCTBA.

OkpiM IIOTO, BaXXJIMBUMHU HAIPSIMAMH BIKTHMO-
JOTIYHOT TMPO(MUIAKTUKU € TiArOTOBKA Ta BWIAHHS
BIINIOBIZIHOTO ~ HABYAIbHO-METOAUYHOIO  KOHTEHTY;
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MOBIIOMIIEHHsI TpoMaJickkocTi depe3 3MI iHpopma-
mii mpo (akTH BYMHEHHSI BIHCHKOBOCIYKOOBIISIMH SIK
3araJbHOKPUMIHAIBHUX, TaK 1 BINCHKOBUX HACHIIHHHIIb-
KHX 3JI0YMHIB 1 pe3yJIbTaTiB pearyBaHHs Ha HUX BiJIO-
BIJIHUX JIep>KaBHUX OPTaHiB i KOMaH,IyBaHHs (1€ TTiIBH-
IIUTH PiBEHb JIOBIpH 3 OOKY CycCIiIbCcTBa J10 30pOHHIX
Cuin); mpoBeICHHS TPEHIHTIB 13 BIHCHKOBOCITYKOOBISIMHU
JUISL OTPUMaHHS OCTaHHIMHM HABHYOK YPEryJIHOBaHHS
KOH(ITIKTIB, SKI MOXXYTh IMIPU3BECTH JI0 HACHIBHHUIIBKHX
(hopM TIOBEIIHKH; TIPOBEJICHHSI CITUTLHUX HApaJ] i METO-
JUYHUX CEMIHAPIB IS TIPOKYPOPCHKHUX 1 CIIITUMX TIpa-
IIBHUKIB, MPUCBSIUECHUX MPOOIEMaM MPOTHIIi HACHITb-
HUIBKIN 3JI0Y4MHHOCTI BIHCHKOBOCITYKOOBITIB.
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BucnoBkn

3axoau  CHelianbHO-KPUMIHOJIOTIYHOTO ¥ 1HJH-
BilyaJIbHOTO 3aro0iraHHs HACWIBHHUIIBKUM  3JI0YH-
HaM BIHCHKOBOCITY>KOOBIIIB MMOBHHHI 3aCTOCOBYBATHCS
KOMIIEKCHO ¥ Ha NOCTIMHIH ocHOBI. BoHUM MaroTh
MOETHYBATHCS 13 3aX0J]JaMU 3arajlbHOCOIIAIBHOTO 3a110-
OiraHHs Ta KpUMiHAJIBHO-NIPABOBUMH 3axoaaMu. Jluiie
BUKOPHCTAHHS IMX TPbhOX CTPATETIYHUX HAMpPSIMIB
JIaCTh 3MOTY CYCHUIBCTBY W JepraBl 3HAYHO 3HU3UTH
pIBEHb HACHIBHUIILKOT 3JIOYMHHOCTI BiICHKOBOCITYXK-
OOBIIIB, SIKA 3arPOXKYE CTATOMY PO3BUTKY YKPATHCHKOTO
CYCIIIbCTBA Ta YKPATHCHKOI apMii.
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“Waiver of an obligation”, “waiver of a contract” and “abrogation of a contract”
as causes for termination of subjective civil rights

Pohrebniak Volodymyr

Candidate of Law Sciences,

Judge at the Commercial Court of Cassation on the Supreme Court,
Doctoral Candidate, Department of Civil Law Ne 2

Yaroslav Mudriy National Law University, Ukraine

The article is devoted to consideration such causes for termination of subjective civil rights as “waiver
of an obligation”, “waiver of a contract” and “abrogation of a contract”.

It is defined that emergence of subjective civil rights or its transfer is a juridical consequence of circumstances
provided by legislative provisions or acts of self-regulation of civil relationships. The current provisions of civil
legislation of Ukraine provide possibility of persons to cancel appropriate cause or even whole legal relationships
that terminates subjective civil rights comprised by appropriate relationship when necessary conditions exist.

The author defines that according to current legislative provisions “waiver of an obligation” and “waiver
of a contract” are considered as circumstances that cause the same consequences. In particular p. 3 of art 622 of Civil
Code of Ukraine (hereinafter CC of Ukraine) defines “unilateral waiver of an obligation” (as it called in art. 615 of CC
of Ukraine) as waiver of a contract.

It concludes that category “termination” in particular “termination of a contract” and “termination of an obligation”
are general among all categories considered in the article. These categories are concretized in such categories as
waiver of a contract, abrogation of a contract, cancellation of a contract and actually termination of a contract.
In context of terminology of CC of Ukraine waiver of a contract is an autonomous right-terminative juridical
fact—volition that can be conducted in cases determined by law or a contract. Abrogation of a contract causes its
termination on subjective reasons (on demand of one of contract’s participants) till the moment when all obligations
are fulfilled. The category “cancelation of a contract” despite of it that it doesn’t fixed in the current provisions
of Ukrainian legislation is clearly emphasizes the juridical essence of cases when waive of bilateral deal particularly
of'a contract is conducted after deal is closed. Necessity of highlighting actually termination of a contract as separate
group of right-terminative juridical schematization is determined by completeness of classification. Such cases,
for example, as termination of a lease-contract because of lessor’s death are not covered by neither cancellation
of a contract nor by abrogation of a contract that are kinds of action of appropriate persons.

«BigmoBa Big 3000B’A3aHHA», «BiIMOBa Bi/l J0OrOBOPY» Ta «PO3ipBaHHS J0TOBOPY»
SIK MiICTABH NPUNMHEHHA Cy0’€KTUBHUX HUBIJILHUX NPaB

Ilozpeonax Bonooumup Axosuu

KaHouoam puoudHux Hayx,

cy00s Kacayitinozo eocnodapcvkozo cydy y cknaodi Bepxosnozo Cyoy,
dokmopaum xkageopu yuginibHo2o npasa Ne 2

Hayionanvroeo opuduunozco ynieepcumemy imeri Apocrasa Myopoeo, Yrpaina

Beryn

ViKUBaHHS B IOJ0KEHHIX YMHHOTO [IMBLIHHOTO 3aKO-
HOJIABCTBA YKpaiHU TaKUX KATETOpid, SIK «IPaBOYMHY,
«JIOTOBIp», «3000B’sI3aHHS» Ta «IPABOBIIHOIICHHS,
3YMOBITIOE HEOOXIIHICTh YCTAHOBIICHHS CITiBBITHOIIICHHS
MK HUIMH. 3aKOHOJIaBY1 TIPUITACH PO3KPUBAIOTH CYTHICTh
BIJITIOBIIHUX (DEHOMEHIB 1 JalOTh 3MOTY OCMHCITIOBATH
MIPaBOYHH, 30KPEMA, SIK FOPUINIHUH (aKT — JTit0, TIOTOBIp,
SIK pI3HOBHJI TIPABOYMHY, TIPABOBIIHOIICHHSI, SIK HACII1IOK
BIJITIOBIIHUX FOPUIUYHUX (DaKTiB, a 3000B’SI3aHHSA — SIK
PI3HOBH/ TIPABOBITHONICHHS, 30KpeMa HOTO BiTHOCHHIA
turn. OHAK 3BEpHEHHSI IO TIPABONPUITHHSFOUOTO aCTIEKTY
ux (heHOMEHIB JIEMOHCTPYE, 1110 HE BCE TaK OJIHO3HAYHO.

VY BciX 3a3Haue€HUX BUNAJKax, TOOTO B pa3i Bij-
MOBH BiJl 3000B’sI3aHHS, BIIMOBH BiJ JOTOBOpY abo
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HOro po3ipBaHHS MOXE HACTABAaTH HACHIJIOK Y BUIIISIL
NPUNMHEHHS Cy0’€KTUBHMX LUBUIBHHX mpas. IIpo-
Onema momnsrae B TOMY, y sIKi TpaBOBili 0OCTaHOBII
HACTA€ BIMNOBIAHUN IOpUANIHUN (PAKT, 30KpeMa SKUMHU
€ YMOBH HOTO HACTaHHI # 1110, BIIACHE, € TAKKM FOPUIHY-
HUM (pakTom. Lli o6cTaBMHN BU3HAYAIOTh CHOCIO crpu-
YUHEHHS BiANOBITHOTO IOPUIMYHOTO HACTIJIKY.
[TpoOnemu mpUMUHEHHS IPABOBOI MiICTABU CYO €K-
TUBHOTO IIUBUIRHOTO IIpaBa a00 MPaBOBITHOIICHHS
3arajioM po3NISAATNCS TAKUMH BICHUMU-IOPUCTAMH, SIK
M.M. Arapkos, C.C. Anekcees, b. Binameiin, FO.C. 'am-
6apos, H.IO. T'omyOeBa, I'. JlepuOypr, I.®. lopminon-
toB, JI. Enneknepyc, 1.B. JKuninkosa, O.C. lodde,
I.P. Kanayp, A.O. Konunenp, A.B. Koctpy6a, O.0. Kor,
0O.B. Koxanoscska, O.0. Kpacasunkos, €.0. Kpamenin-
HikoB, B.M. Kpnxna, H.C. Ky3neuosa, P.A. Maiinanux,
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O.1. MixHo, €.0. Miuypin, B.B. Hagson, O.0. Otpan-
voBa, M.JI. Ilnentoxk, JI.I. [TorpiOuuii, M.O. PoxkoBa,
SI.M. Powmanrok, 1.B. Cmacubo-®areesa, P.O. Xa-
¢ina, €.0. Xapuronos, B.B. Ltopa, .M. llleBuenko,
C.I. lumon, P.b. Mumka, O.A. fABop, B.JI. Spoupkuit
Ta 1H.

Mera crarTi noJsITae y BU3HAYCHHI CyTHOCTI BijI-
MOBH BiJ] 3000B’I3aHHS, BIJIMOBH BiJI JIOTOBOpPY H po3i-
pBaHHSI JIOTOBOPY SIK MiJCTaB MPHUITMHEHHS CY0’ €KTHB-
HUX IUBUIBHHUX IPaB Ta OCOOJMBOCTEH MEXaHi3My iX
peaizartii.

Buxnan ocHoBHOTo Martepiany

BuHuKHEHHST Cy0’€KTHBHOIO IMBITBHOTO TIpaBa
abo Horo mepexija € IPUIUYHUM HACIIJKOM BHU3HAUe-
HUX 3aKOHOM a00 aKTOM CaMOPETYJTFOBaHHS IUBITLHUX
BIIHOCHH OOCTaBMH (FOpUIMYHUX (HaAKTIB), MO CYTI,
pe3yJIBTaToOM peatizailii B yMoBax IpaBoOBOi peaibHOCTI
3aIpOBAKECHOT 3aKOHOM ab0 aKTOM CaMOpPETYIIOBaHHS
MIPUYUHHO-HACIIIKOBOT Moiei. [Topsit i3 MM HacTaHHS
BIJIMOBITHOTO HACIIJIKY HE IMO30aBIsiE HOTO MPUIHHU
FOPWIMYHOTO 3HAYCHHS. B icTOpil BIAMOBIAHOTO MpaBo-
BiJTHOIIICHHS 200 Oyara peaji3oBaHi MPHYUHHO-HACIIJI-
KOBI 3B’SI3KM (POPMYTOTH IOPUANIHUH «TaHIIOT». THM He
MEHIIIe 3B’ 130K IPUYUHHM, 30KpeMa, Y GOpMi IPaBOYHHY
Ta 1l HACHIJKY 3aJMIIAEThCS MOTYXHHM HABIThH TTICIS
peamizamii TPUYUHHO-HACTIIKOBOT MoOJen W HaBiTh
micisl peanizaiii HaCTYIHUX NPHYUHHO-HACITIIKOBHX
MOZEJIEN, B OCHOBY SIKUX BOHA IOKJIaJeHa. [lonoxeHHs
YHUHHOTO [UBIJIPHOTO 3aKOHO/IABCTBA YKpaiHH repeada-
YaroTh 32 HASBHOCTI BU3HAYCHHUX 00CTABUH MOXIIUBICTh
CKacyBaHHSI BIIITOBIIHOT MPUYUHK 200 HABITH MIJTHHOTO
MIPaBOBITHOIICHHSI.

KitoueM 10 po3yMiHHSI BIATIOBITHHX FOPUIUYHUX
MEXaHI3MIB CJIYTY€ aHalli3 CITIBBITHOIICHHS MIX Kare-
TOPISIMH  «BIOMO8A BI0 30008 S3aHHSY, «B8IOMOBA GI0
npasouunyy, «8iomosa 6i0 002080py» W «po3ip8ants
002060pY».

VY [bOMy CEHCI B acIeKTi MeXaHi3My NpUITUHCHHS
Cy0’€KTHBHUX LUBUIFHUX IIPaB BapTO 3Ba)KaTH Ha Te,
10 MTPABOYMHOM € JIisl 0COOH, CIIpSIMOBaHA Ha HAOYTTH,
3MiHY a00 TIPUTTMHEHHS [IMBUTLHUX MPaB Ta 000B’sA3KIB
(4. 1 ct. 202 IusinbHoTO KOmeke (mam — LK) Yipainu)'.
ToOTO TpaBOYMH € FOPUINYHUM (DAKTOM-TIPUIHHOKO.
JloroBopoM € JOMOBJICHICTh JBOX a00 OUIBIIE CTOPIH,
CIpSIMOBAaHA HA BCTAHOBJICHHS, 3MiHY 200 MPUITMHEHHS
IUBIJIBHHUX TIPaB Ta 000B’s3KiB (4. 1 cT. 626 LK Vkpa-
THH)?. YKJIaaeHHS JOTOBOPY € IPABOYHMHOM, a TOMY
PI3HOBHJIOM FOPUAMYHOTO (aKTy-TIPUIHHUA. Y CBOIO
4epry, 3000B’s3aHHSAM €, 30KpeMa, MPABOBIIHOIICHHS
(4. 2 ct. 509 LIK VYkpaian)®.

1o cTocy€eThes CITiBBITHONICHHS MIXK IIPUTHHEHHSM
JIOTOBOPY Ta MPUIHHEHHSM 3000B’SI3aHHS, TO B I[LOMY

! IluinbHuii koxeke Ykpainu : 3akon Ykpainu Bix 16.01.2003 Ne 435-1V.
Bioomocmi Bepxosnoi Paou Ypainu. 2003. Ne 40-44. Ct. 356 (31 3miHamu).
2 Tam camo, CT. 626.
3 Tawm camo, ct. 509.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS

“Waiver of an obligation”,

» o«

waiver of a contract” and “abrogation...

acrekTi HeoOXiTHO BHUXOAWTH 3 TOTO, IO BIIITOBIIHI
IOPUJIMYHI HACTIJIKM € B3a€MOIIOB’SI3aHUMH, OJHAK
JIOCSITAIOTHCSI PI3HUMH crtocoOamu. 3000B’I3aHHS TTPH-
IMUHAETECS HOTO BUKOHAHHSM, HEMOXXIIHBICTIO BHKO-
HaHHS OOOB’s3Ky a0o croco0amu, ITOB’sI3aHUMHU 31
3BUIBHEHHSIM KPEIAMTOPOM OOp)KHHKA BiJl 00OB’S3KY
(npomennst 6opry). ToOTO KIFOYOBUM €JIEMEHTOM TIPH-
IMMHEHHST 3000B’s13aHHA € 000B’SI30K, [0 BXOIWTH 0
Horo 3MicCTy.

Bonmnouac 1K YkpaiHu BCTaHOBIIFOE OKpEMi CIICIi-
aJIbHI IJICTABU NMPUITMHEHHS caMoro JIoroBopy. OHiE0
3 HUX € BiIMOBAa BiJ{ HHOIO.

Y 1mpoMy acmeKTi pOJOBHM IOHSATTSAM, IO TO3HA-
Ya€ BIJIMOBIHY FOPWIMYHY CXEMAaTH3AIllo0, € 8i0MO08d
6i0 npasouuny. 13 mporo npusony ct. 214 1K Vkpainu
nepeadavae mMpaBo 0COOM, sSKa BUMHWIA OJHOCTOPOH-
HIl MPaBOYMH, a TAaKOX MPaBO 0OCI0, SKi BYNHWIN JBO-
a00 0araToCTOPOHHIM MPaBOYHH, HAa BIJIMOBY BiJl HHOTO
B TOMY YHCII y BUIAJKY, SKIIO HOTO YMOBHU ITOBHICTIO
BHUKOHaHI*.

ITix yac BU3HAYEHHS CIIIBBIIHOIIEHHSA MIXK KaTero-
PISIMU «8i0MO8A 810 002080pY» T «8I0MO8A 810 30008 '51-
3aHHA» HA MIACTaBl NOJOKEHb YWHHOIO ILUBIIBHOIO
3aKOHOJJAaBCTBA YKpaiHM NPOCTEXKYETHCS 1X OTOTOXK-
HeHHs. [3 mporo mpuBogy m. 1 4. 1 ct. 611 IIK VYkpa-
fHM BHW3HA4Ya€ TPUITMHECHHS 3000B’sS3aHHS BHACIIJIOK
OJTHOCTOPOHHBKOI BIIMOBH BiJl HBOTO SIK HACIIJIOK
MOPYILICHHS TAaKOro 3000B’s3aHHs’. Y CBOKO 4epry, Iie
TTOJIO’KEHHS pO3BUHYTO B cT. 615 11K Vkpainu, 4. 1 sxoi
BCTAHOBJIFOETHCS, IO B pa3i MOPYIICHHS 3000B’I3aHHS
OIHI€I0 CTOPOHOIO JIPyTa CTOPOHA MA€ MPAaBO TACTKOBO
a00 B TIOBHOMY 00Cs31 BIZIMOBUTHCS BiJl 3000B’s13aHHS,
SIKIIO 1€ BCTAHOBJICHO JOTOBOpOM abo 3akoHOM®. Kpim
TOTO, TEPMiH «BIIMOBa BiJI 3000B’S3aHHS» BXKHBaA-
eTbcst B cT. 525 1K VYkpaiHu B KOHTEKCTI HEMOXIIU-
BOCTI 3[I1HICHEHHS BiZIMOBH BiJ 3000B’S3aHHS B OJHO-
CTOPOHHBOMY TIOPSIKY, SIKIIO iHIE HE BCTAHOBICHO
J0roBopoM abo 3akoHoM’. OmHak Oinblie meil TepMiH
HE BHUKOPHUCTOBYEThCS B monokeHHsX [IK VYkpainm.
[Mopsia 13 UM «6i0MO6a 8I0 002060pY» BU3HAYAETHCS
SK TiJCTaBa NPUNHHEHHS TAaKUX [UBLUIEHO-TIPABOBUX
JIOTOBOPIB, SIK JOTOBIp TPO HAJaHHS IIpaBa KOPHC-
TYBaHHS YY)XOI 3EMEJIHOK0 JIJITHKH IS CLIBCHKO-
rocrofapchkux morped (4. 2 cr. 408 LIK VYkpainwu),
JIOTOBip KymiBIi-nipoaxy (4. 1 ct. 665, 4. 2 cT. 666,
9. 2 ct. 671, m. 1 9. 2 ct. 678 IIK VYkpainu Tomo),
JoroBip gapyBanHs (4. 2 cr. 722 1K Vkpainm), moro-
Bip peHtd (ct. 739 IIK Vkpainu), noroip Haiimy
(w.9.2Ta3 ct. 763, m. 2 9. 1 c1. 766, cT. 782 LIK Ykpa-
THU TOIO), TOTOBIp MO3WUKH (4. 1 cT. 834 LIK Ykpainu),
noroBip miapsay (4. 4 cr. 844 1K Ykpainu) Tormo®.

[Tpu mpomy 4. 3 cr. 622 1K Ykpainu 4iTko 3a3Ha-
Ya€EThCs, 10 B pa3i BIIMOBH KPEIUTOPA BiJl JOTOBOPY

Tam camo, ct. 214.
Tam camo, ct. 611.
Tam camo, ct. 615.
Tam camo, cT. 525.
Tam camo.
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(ct. 615 mporo Komekcy) OOp:KHUK 3BUIBHSETHCS BiJ
000B’ 513Ky BUKOHATH 3000B’s13aHHs B Hatypi’. OTxe, 11e
HOPMATHBHE IMOJIOKEHHS MPSIMO Ha3UBA€ MIPABOIPHITH-
HAIOUY CXeMaTH3alliro, iMeHoBaHy B cT. 615 11K Vkpa-
THH SK «OJHOCTOPOHHS BiJIMOBa BiJ 3000B’sS3aHHS,
BIJIMOBOIO Bijl JIOTOBOPY. Y IIbOMY KJIFOUl BapTO BiJMi-
THTH, 110 3 HOIISTY TIPABONPUIIHHSOY0T IPHYHHHO-HA-
CJIITKOBOT MOJIEJI HE CTAaHOBUTH MPUHIIMITOBOI PI3HUII
00’€KT BIJIMOBH, KOJIM HHM € IPaBOBCTAHOBIIIOIOUYA
mijcraBa y (opmi JoroBopy abo il Hachigok y dopmi
MPaBOBITHOCHH, IO BUHUKJIM Ha 11 mijacTaBi. B o0ox
BHITAJIKaxX, SKIIO BiJIMOBIIHI TPABOBIIHOCHHU ICHYIOTh
Ha MOMEHT peaji3allii Takoi Mojeli, CIPHYHHIETHCS
HACJIJIOK Y (OopMi MPUTIMHEHHS i JIOrOBOpPY Ta BiJIO-
BIJIHOTO TPaBOBIJHONICHHS. Y 3B’S3Ky 3 IIMM y0Oada-
€ThCSI, 1110 AKIICHTYBAaHHS 3aKOHOJABIIEM yBard Ha IpH-
MMWHEHHI JIOTOBOPY K 00’€KTa BIIIMOBH HE CYIIEPEYUTh
CYTHOCTI TIOOYJIOBH BiJIIIOBITHOT IPAaBOBIIPHITHHSIOUOT
cxeMmarusarii.

Tum He MeHIle 3 OKPECICHUX HOPMATHBHUX IIOJIO-
JKEHb y0a4aeThCs, 0 OJIHOCTOPOHHS BiJIMOBA BiJl JIOTO-
BOpYy MOKe OyTH 3JiliCHEHa B pa3i MOpyIIeHHS HOro
YMOB a00 SKIIO IIe MPSMO BKa3aHO B 3aKOHI, IO HE
OB’ SI3y€ThCS 3 TAKHM TTOPYILICHHSIM.

[lo crocyeTbest posipeanuss doeoeopy, TO 4. 4. |
12 ct. 651 LIK Ykpainu, 30kpeMa, BCTAHOBIFOETHCS, 10
3MiHa a00 PO3ipBaHHS JOTOBOPY JIOITYCKAETHCS JIUIIIE 32
3TOJI0K0 CTOPIH, SKIIO 1HIIIE HE BCTAHOBJICHO JOTOBOPOM
a00 3aKOHOM.

JoroBip Moxke OyTH 3MiHEHO abo pO3ipBaHO 3a
pILIGHHSAM Cy[Iy Ha BHUMOTY OJHIi€i 31 CTOpIH y pasi
ICTOTHOTO MOPYILICHHS [OrOBOPY IPYIOK CTOPOHOIO
Ta B IHINUX BUIMAJKaX, YCTAHOBJICHUX JIOTOBOPOM abo
3akoHoM'°,

I3 mporo mpuoxy H.M. IlpomupkiB 3a3Hadae, 110
pO3ipBaHHS JIOTOBOpPY € JII€I0, CIPSIMOBAHOK Ha IPH-
MMUHEHHS 9aCTKOBO a00 MOBHICTIO HEBUKOHAHOTO JIOTO-
BODY, @ TAKOX 3000B’513aHb, SKi 3 HOTO BUIUINBAIOTH Ha
MaitoyTHe!!. ¥V cBoto uepry, Ha nmepexoranus O.1. MixHo,
pO3ipBaHHS JIOTOBOPY € MPHUITMHEHHSIM Jii (YMHHOCTI)
JIOTOBOPY 32 Cy0’€KTHBHHUMH IIiJICTABAMH Ha BHUMOTY
OJTHIET CTOPOHM YH 3a JIOMOBJICHICTIO 000X CTOpiH, a00
Ha BUMOT'Y YIIOBHOBa)XCHUX 3aKOHOM I1HIIUX OCi0, abo
3a pIllIeHHSIM Cy/y O MOMEHTY HAJIS)KHOTO BUKOHAHHSI,
0 TATHE 32 COOO MPUIMHEHHS HEOOXITHOCTI BHUKO-
HaHHS YMOB JIOTOBOpPY Ha MaiiOyTHil Tiepioj, BiIOBII-
HUH PO3IOJILT y’KEe BUKOHAHUX YaCTKOBO 000B’sI3KiB 200
HACTaHHS HIIUX TPAaBOBUX HACIIJIKIB 32 JIOMOBJICHICTIO
cTopiH abo 3a pimenHsM cyay'?. IIpu soMy po3ipBaHHs
JIOTOBOPY € CKJIaTHMKOM TIPUITHHEHHS TOTOBOPY .

®  Tam camo, cT. 622.

10 Tam camo, cT. 651.

""" TIpouskis H.M. [IpaBoBe peryiroBaHHs pO3ipBaHHS LHBLIBHO-TIPa-
BOBMX JIOTOBOpIB 3a LMBUIBHUM 3aKOHOJABCTBOM YKpaiHu : aBTOped.
JC. ... KaHz. opuf. Hayk. Kuis, 2003. C. 17.

12 Mixuno O.1. IlpunuHeHHs JOroBOpY 3a LUBIILHUM 32KOHOJIABCTBOM
Vkpainu : aBroped. quc. ... Kaun. ropua. Hayk. Kuis, 2007. C. 22.

3 Mixuo O. [NpunuHeHHs Ta pO3ipBaHHs LHUBLILHO-IPABOBOTO JIOTOBOPY:
CIIBBIHOIIICHHS IOHSATh. [Tionpuemtuymeo, 2ocn-60 i npaso. 2003. Ne 9. C. 23,
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[Topsia 13 UM aHaJi3 HOPMATHBHUX ToJokeHb LK
VYkpaiHu, y SKAX Y)KHABAIOThCS TEPMIHH «BiIMOBA BiJ
JIOTOBOPY» ¥ «pO3ipBaHHS JOTOBOPY», CTBOPIOE TIPH-
BiJl JUI BUCHOBKY, IIIO TEPMIH «8i0M0O8a 6i0 002080pY»
BXKHBAETHCSI B KOHTEKCTI FOPUIUIHOT cXeMaTu3allii mpu-
MIUHEHHS JIOTOBOPY BiJIIOBITHUM YYaCHHKOM ITHBiJIb-
HUX TIPABOBIJIHOCHH CaMOCTIHHO B OJHOCTOPOHHBOMY
nopsiAKy Oe3 3BEepHEHHsS 110 cyay. ToOTo 3aificHEHHS
BOJILOBOTO aKTy BiJIMOBH BXKE SIBJISIE COOOIO CaMojIO-
CTaTHIA TPaBONPUNMHSIOUNKA fopuandHuid dakt. Lle
BOAYa€eThCs 31 3MICTY TIOJIOKEHb 4. 2 ¢T. 408, 1. 1 cT. 665,
4. 2 cT. 666, 9. 2 cT. 671, m. 1 4. 2 ct. 678 IIK Ykpainu
TOIIO. Y CBOIO UEPTY, TEPMIH «PO3IPBAHHS 002080DY»
BkuBaeThcs B 1K YkpaiHu nepeBakHO B TO€IHAHHI 31
CIIOBOCTIONTYUCHHSIM «/paso gumazamiuy, ToOTO B KOH-
TEKCTI TIpaBa BIAMOBIIHOT 0COOM BUMAaraT po3ipBaHHS
noroBopy (4. 1 ct. 659, 4. 1 ct. 727, 9. 9. 1-5 ct. 727,
4. 3 ct. 730, u. 9. 1-2 ct. 740, 4. 2 cT. 769 1IK Ykpainu
Tomio). I3 mporo BOAUAETHCS, IO JIWIIEC BOJICBUSIBICHHS
BIJINIOBIJTHOTO yYacHUKA IHWBIIBHHUX IPABOBITHOCHH,
CIpsSMOBaHE Ha PO3IpPBaHHS JIOTOBOPY, TOOTO 3ilic-
HEHHsI BIIMTOBIIHOTO TPaBa, He SIBIISIE COOO00 CaMOCTIH-
HUH TIPABONPUTTUHSFOYUH IOPUIUIHAN (AKT, 10 CIpH-
YUHSIE TPUITHHEHHS BiJIIIOBITHOTO IIMBLILHO-TIPABOBOTO
JIOTOBOpPY. Y TakoMy pasi BIAMOBIJHA ocoba Juiie
3NIACHIOE TIPAaBO BUMAaraTth pO3ipBaHHsI, a HE IPaBO
pO3ipBaHHs BIIMOBIIHOTO JJOTOBODY.

Hagenene ntae 3MOTy CTBEp/KYBATH, IO BC1 BiJIIO-
BiZIHI BUTIAIKA BUKOPUCTAHHS CIOBOCIIOIYYCHHS «Ma€
MIPAaBO BUMAraTy po3ipBaHHsI IOTOBOPY» V BIAMOBIIHUX
HOpMaTUBHUX mookeHHsX [IK Ykpainu oXorumooTses
TOPSIZIKOM PO3ipBaHHS JIOTOBOPY 3a PIIICHHSIM CYY,
apke B a03. 1 4. 2 ct. 651 1K Ykpainu Bu3HaYa€eThCs
BIJINIOBITHUI TIOPSZIOK, 30KpeMa 3a3HAYa€ThCsl, IO
JIOTOBip MOXe OyTH PO3ipBaHO B 1HIIUX BHUITAIKaX, yCTa-
HOBJICHHX J0TroBOpoM abo 3akoHoM'®. ToOTO B Takomy
pasi iaeThest Ipo 0COONMBI MMiJICTABH PO3IpBaHHS JIOTO-
BOPY 3a PIMICHHSIM CYAY, SKi MOKYTh HE ITOTJIHATHCS
MIOHSTTSIM «ICTOTHE MOPYIIECHHS JOTOBOPY».

BucnoBknu

OxkpeciieHl HOpMaTHBHI i HAYKOBI ITOJIOXKEHHS JTAl0Th
3Mory copMyBaTH BHCHOBOK, IO POIOBOIO cepes
MIpOaHaIi30BaHUX KaTeropiid € KaTeropisi MpUITMHEHHS,
30KpeMa MPUIMHEHHS JO0TOBOpY a00 MNpPHIUHEHHS
3000B’s13aHHs. Takuii FOPUIUIHUI HACITIIOK MOXE OyTH
CIPUYMHCHUH SK IOPUANYHUMH (aKTaMHU-IisIMH y4ac-
HUKIB BIAMOBIHUX MTPABOBITHOCHH, TaK 1 OPHIUIHUMHI
(dakTamu MmoJisIMU.

Sk pI3HOBHIU TPUIIUHEHHS JIOTOBOPY HEOOX1IHO
PO3TIIATATH GIOMOBY 6I0 002060pY, U020 PO3IPEAHHSL,
CKACYBAHHS T GIACHe NpunuHeHHs. Y KOHTEKCTI Tep-
minonorii [IK VYkpainu BiMOBa BiJi JOTOBOPY SIBIISIE
co0O0K0 CaMOJIOCTAaTHIN TPABOTPUITHHSIFOYNA FOPUIY-

14 IluBinsHuii koneke Ykpainu : 3akon Ykpainu Big 16.01.2003 Ne 435-1V.
Bidomocmi Bepxosnoi’ Paou Vipainu. 2003. Ne 40-44. Cr. 356 (31 3minamn).
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HUH (akt, mo Mae GopMy BOIBOBOTO aKTy, SKHHA MOXeE
BUMHATHCS y BHIANKaX, BH3HAUYCHUX 3aKOHOM abo
noroBopoM. [Ipu boMy 8iomogy 6i0 002060py MOXKHA
YMOBHO TOAUIATH HA peyisamueny W oxopownmy. s
peeynamusHoi XapakTepHe 11 3IHCHEHHS B CHIIy BKa-
31BKH 3aKOHY HE3aJIe)KHO BiJl MOPYIICHHS YMOB 1HIIIOO
CTOPOHOIO, HATIPUKJIAM, TIPaBO 3aMOBHHUKA B OyIb-SKUIl
4ac BIJIMOBHTHCH BiJl JOTOBOPY TOOYTOBOTO MiPSY,
CIUTATUBINM MiAPSTHUKOBI YAaCTHHY BCTAHOBICHOI
iHA poOOTH TPOTOPIIHHO POOOTI, (PAKTHIYHO BUKO-
HaHIf JI0 MOBIAOMIJICHHS TIPO BiIMOBY BiJ JIOTOBOPY,
1 BIJIIKOyBaBITH HOMY BHUTpATH, 3IiHCHEHI IO IIHOTO
MOMEHTY 3 METOIO BUKOHAHHS IOTOBOPY, SKIIIO0 BOHHU HE
BXOJIATH JI0 YACTHUHHU IIIHA POOOTH, SIKa ITiJUIATA€E CIUIATI
(a. 2 ct. 867 IIK Vkpaium)®. ¥V cBoro depry, oxoponie
PO3ipBaHHS TOTOBOPY XapaKTEPHU3yETHCS HOTO MPHITH-
HEHHSIM SIK PEaKIier0 Ha IOPYIICHHS HOTr0 YMOB 1HIIIOO
CTOPOHOIO.

CBO€I0 9EproI0, po3ip8aHisi 002060py XapaKTepH-
3y€ThCSI MOTO MPUIMHEHHSIM 10 MOMEHTY BHUKOHAHHS
000B’S3KiB 13 Cy0 €KTUBHUX ITiJICTaB, TOOTO Ha BUMOTY
ojHi€l 31 cTopiH. Take po3yMiHHS CyTHOCTI pO3ipBaHHS
JIOTOBOPY ITPOTUKTOBAHO BiIIOBITHUMH HOPMAaTHBHIMU
MOJIOKCHHSAMH YMHHOTO IIUBITFHOTO 3aKOHOIABCTBA
VYKpaiHu, y SIKHX BOHO ITOB’SI3y€THCS 3 BOJICBUSABICHHIM
OJTHOTO 3 YYaCHHUKIB BiJIIIOBITHUX TIPABOBITHOCHH.

Y cBo1O uepry, po3ipBaHHsI SK ITiICTaBa TPUTTHHCHHS
[UBIJIBHO-TIPABOBOTO JIOTOBOPY 3a KPUTEPIEM CYO’ €K-
THOTO CKJIaJly BIIMOBIIHWAX IPABOBITHOCHH OIS~
€TBCSI HA PO3IpBAlHs 002080pY 3a 3200010 CMOPIH, SKE
XapaKTepU3y€EThCS JOMOBIICHICTIO CTOPiH JIOTOBOPY PO
WOTO TIPUITUHEHHS, 1 pO3ip8anHs 002060py 6 CYO0BOMY
nopso0Ky, MO XapaKTePU3y€eThCs HOTO MPUITHHEHHIM Ha
MiJICTaB1 BiJIMOBIIHOTO PIMICHHS CYIy 3a IHIIIaTHBOIO
OJTHOTO 3 YYaCHHUKIB BiJIIIOBITHUX TIPABOBITHOCHH.

Micnie po3ipBaHHS IHMBUILHO-TIPABOBOIO JIOTOBOPY
B CHCTEMi IOPUINIHUX NMPHIHMHHO-HACTITKOBUX CXeMa-
TH3aIli{, 10 CHPUYHHSIOTH TPHUITMHEHHS BIAOBITHOT
JIOMOBJICHOCTI, TIIKPECITIOEThCs B y mo3utii Kacarriii-
HOTO TOCIIOAAPCHKOTO cyny v ckiani Bepxosnoro Cymy,
siknit y [Toctanori Big 23 xBiTHS 2019 poky y crpasi
Ne 916/251/18, 30kpema, mpsMO 3a3HAYMB, MO PO3i-
pBaHHSI JIOTOBOPY € JIMIIEe OJHUM 31 crocoOiB (popm)
HAOTO TIPUTTUHEHHS, TOOTO I1i TIOHATTS CIIBBITHOCATHCS

15 Tam camo, cT. 867.
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SK 3arajibHe (TPUIMHEHHS) 1 4acTKoBe (PO3ipBaHHS),
IHAKIIIEe Kaxy4H, Oyab-sKe pO3ipBaHHS JIOTOBOPY O3Ha-
qae i HOro mpUIuHeHH '®.

Kareropist «ckacysanna» Xoda ¥ HE 3aCTOCOBY-
€TBCS. CTOCOBHO JOTOBOPY B IIOJOKCHHSX YHHHOTO
IIUBIIBHOTO 3aKOHOJIABCTBA YKpPaiHHU, OJTHAK caMe BOHA
BJAJIO MIJKPECIIOE MPABOBY CYTHICTh THUX BHIIQJIKIB,
KOJI 0COOM BiJMOBJISIFOTBCS BiJl TBOCTOPOHHBOTO TIpa-
BOYMHY, 30KpeMa JOTOBOpY IIiJ] YaC BUKOHAHHS HOTO
YMOB. Y TakoMy pasi Ma€ MicIie MpaBoBa CUTYAIIisl, KOJIN
CTOPOHU JIOTOBOPY IICJsl HOTO BUKOHAHHS BUPINIYIOThH
Horo ckacyBatd. Y MpakTHII TpaBopeatizamii J0CHTh
MIOMIMPEHUMH € BHITQAKH, KOIU CTOPOHH CKAaCOBYIOTH
BHKOHAaHI JIOTOBOPH KyIiBIi-pogaxy. [Ipu 1mpomy
B IPAKTHIll TaKy CHTYaIlil0 HA3HMBaIOTh «PO3IpBaHHSI
JIOTOBOPY», @ BIJIMOBITHA JJOMOBJICHICTH O(POPMIISETHCS
OKpEMHM JIOTOBOPOM MDK THMH CAMHMH CTOPOHAMH
PO CKAaCyBaHHS 1HIIOTO JoroBopy. OJHAK, CIIIyHOYd
tepminonorii IIK Ykpainu, sika BUKOPUCTOBYE TEPMiH
«pO3ipBaHHs JIUIIIE CTOCOBHO IIOBHICTIO HEBUKOHAHOTO
IIUBITEHO-TIPABOBOTO JOTOBOPY, HOTO 3aCTOCYBaHHS 10
HaBEJICHOI CHUTYallii € JOCUTh CHipHUM. SIK ajbTepHa-
TuBY Ha miacTaBi cT. 214 1K Vkpainu 1o cuTyariiro
MOYKHA Ha3BaTH BIJIMOBOKO BiJl BUKOHAHOTO JOTOBOPY,
OJTHAK HE HOTO PO3ipBAHHSM.

HeoOxigHicTh BHOKPEMIICHHS 671ACHE NPUNUHEHHS.
JOTOBOPY SIK OKpPEeMOi Tpymu TPaBONPUITHHSIIOUNX
IOPUIMYHUX CXEMAaTH3aIliii 00YMOBIIOETECS BUMOTaMHU
MOBHOTH KJTach(iKaIlii, OCKUIBKM TakKi BHIAJKH, SIK,
HANpUKJIAA, TPUIWHCHHS IOTOBOPY HAiMy y 3B’S3KY
31 cMepTio (i3udHOi ocoOM-HaiiMavya abo JIKBITAIIE0
IOPUINYHOT 0cO0H, siKa Oyna HaiiMaueMm abo HaliMoJaB-
mem (ct. 781 LIK Vkpainn)!'7, He OXOIUTIOIOTHCS aHi CKa-
CYBaHHSM JIOTOBOPY, aHi HOTO pO3ipBaHHSIM, B OCHOBY
SKUX TTOKJIAJICHO opuandHi ¢akTu-aii. Tomy aHamizo-
BaHAa YacTHHA Kiach(iKaIlii OXOIUTIOE Ti BHITAJKH, IO
HE OXOIUTIOIOTHCS CKAaCyBaHHSM 1 PO3IpBaHHSAM J[OTO-
BOpY, Y TOMY YHCJIi ITOB’sI3aH1 3 MPUITMHEHHSIM 3000B’ 51
3aHHS K IOPUINTHOTO KaTaji3aropa MPUIHHEHHS JOT0-
BOPY, 110 MOKJIAICHUN Y HOTO OCHOBY.

16 TlocranoBa KacariiifHOro rocrmomapchKoro Cylay y ckiaai Bepxos-

Horo Cyny Big 23.04.2019, cynoBa crpasa Ne 916/251/18. URL: http:/
reyestr.court.gov.ua/Review/81435358 (nara 3Bepuenns: 05.01.2020).

7" 1luBinpHuil Komekc Ykpainu : 3akoH Ykpainu Bix 16.01.2003
Ne 435-1V. Bioomocmi Bepxoenoi Paou Yxpainu. 2003. Ne 40-44.
Cr. 356 (31 3MiHamu).
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The author of the article has defined some ways of improving the system of public administration subjects
in the field of protecting environment in Ukraine. The main problematic aspects of the modern system of public
administration subjects in the field of protecting environment have been revealed. Among them the author has
indicated the inexhaustibility of the lists of powers of public administration subjects established at the regulatory
level, the gaps that lie in the absence of certain powers within these lists, the collisions, when the lists
of powers of one subject are enshrined within different regulatory acts, do not coincide, duplication of powers,
not differentiated powers of local state administrations and local self-government agencies. The author has
made an assumption that some of these shortcomings are due to a large number of regulatory acts adopted in
the field of environmental protection, which can be corrected only by reducing and / or harmonizing regulatory
acts with each other. As a result, the author has emphasized that the organization of public administration in
the field of environmental protection is currently inefficient because it has too many public administration
subjects that perform similar functions. It has been offered to reform the public administration in the field
of protecting environment, in particular by reducing the number of these subjects, delineating their powers,
harmonizing regulatory acts between each other, etc. The author has offered, for example, to leave the Ministry
of Energy and Environment Protection of Ukraine and the State Environmental Inspectorate of Ukraine among
the totality of central executive authorities in the field of environmental protection. Besides, the emphasis has
been made on the need for the final separation of powers of the executive and local self-government agencies,
making the delegated powers of local self-government agencies as their own and excluding them entirely from
the competence of executive authorities.

OxpeMi NUTaHHS BIOCKOHAJIEHHSI CUCTeMHU cy0’€KTiB myO/aiuHoi agmiHicTpanii
y cepi oxopoHHU JOBKiISA B YKpaiHi

IHlonybamrko Bikmopia Bonooumupiena

acnipanmra kagheopu adMiHICMpamueHO20 Npasd

OPUOUUHO20 (aKyibmenty

Kuiscoroeo nayionanvrnozo ynieepcumemy imeni Tapaca [llesuenka, Yrpaina

Beryn

Harerrep 1o cy0’ekTiB myONmigHOT aaMiHICTparii
y cdepi 0OXOpOHH JTOBKILIS Hajexath [Ipe3uneHT Ykpa-
Tau, BepxoBna Pana Ykpainu, KabGiner MinictpiB Ykpa-
THH, Oinbine HK 10 HEHTpaIbHUX OpraHiB BUKOHABYOI
BJIQJIM, MICIIEBI JIEp>KaBHI aIMiHICTpaIlil, OpraHu Miciie-
BOTO CAMOBPSIyBaHHsI, Cy0 €KTH 3a CIelialbHIM CTa-
TYCOM, @ TAKOX PI3HOMAaHITHI FOPUAMYHI 0COOHU TTyOiy-
HOTO TIpaBa, sKi He € opraHamu Biajau. Taka KUTbKiCTh
cy0’€KTIB, SIKi 3MIHCHIOIOTH yOJIiYHE aMIHICTPYBaHHS
OJTHI€T Taly3i, CBIMYUTH MPO Ha3piay morpedy B ONTH-
Oy€e TakOX CTaH HOPMATHBHO-TIPABOBOI periaMeHTarlil
TXHBOT'O [TPABOBOIO CTATYCY, IO 3AIHCHIOETHCS 3aHAITO
BEJIUKOK KUIBKICTIO HOPMATHBHO-NIPABOBHUX aKTiB, LIS
SIKUX BJIACTHBI MPOTAJIMHU, KOJI3ii Ta IHII HEIOJIKH.
VY 3B’a3Ky 3 MM MHTAHHS BU3HAYEHHS NUIIXIB YIO-
CKOHAJICHHS] CHCTEMH Ha3BaHHUX Cy0’€KTiB 1 HOPMATHB-
HO-TIPABOBOTO 3a0e3IedYeHHs IXHbOT JisIbHOCTI Haly-
Ba€ 0COOIHMBOT aKTyaIbHOCTI.
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Meta cTaTTi — BU3BHAUUTH OKpEMI IIIJISXH BIOCKO-
HAJICHHS CHCTEMH CyO €KTiB MyOIiuHOI ammiHicTparii
y chepi OXOpOHH JOBKIMUISA B YKpaiHi.

BukJiaj ocHOBHOTO MaTepiary

VY Mexax cTarTi MM 3yNIMHUMOCS HAa OCHOBHHX, Ha
HAIy TYMKY, TpOOJIEMHHX aCTEKTaX Cy4acHO! CHCTEMHU
cy0’exTiB myOnmiunHoi agmiHicTparii y cdepi oxopoHH
noBKULIS. Po3mouHiMo X BUBYEHHS 3 TE3H, 110 B O1JIb-
IIOCTi BUMIAIKiB HOPMAaTUBHO-TIPABOBI aKTH 3aKpiILTIO-
I0Th IIMPOKI MEPEITiKi TTOBHOBAKCHB CY0 €KTIB ITyOIiu-
HO{ ajMiHICTpallii, Kl 3a3BUYail He € BUYepnHUMHU. Ha
Halll OIS, i€ He IpaBUiIbHO U cynepeunts Koncru-
Tyuii Ykpainu', cT. ¢T. 6 i 19 siKoi 4iTKO 3aKPIIUIIOIOTh,
0 Ii opraHW 3000B’s3aHI IiSATH JIMIIE HA TiJCTaBi,
y MeXax MOBHOBaXEHb 1 B c11oci0, 1o nependadeHi Kon-
CTHUTYLIEIO i 3akoHaMU YKpaiHu. Y HEBUUEPITHUX TIepe-
JiKax He BCl MOBHOBAXCHHS 3aKPIIUIFOIOTHCS, a OTKE,

' Koucruryuis Ykpainu Bix 28 uepsHs 1996 p. Bioomocmi Bepxognoi

Paou Vrpainu. 1996. Ne 30. Cr. 141.
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IIe CTBOPIOE 3arpo3y BUKOHAHHS Cy0’€KTaMH IyOIIigHOT
aJIMiHICTpaIlii TOBHOBa)KEHb, HE Iepe10aueHuX Ha HOP-
MaTHBHOMY PiBHIi, TOOTO 3MiiiCHEHHS HUMH HE3aKOHHOT
Ta HEKOHCTUTYIIHHOI JisutbHOCTI. TOoMy Haroiocumo
Ha HEOOXIJTHOCTI HOPMATHBHOTO 3aKPIIUICHHS BHYEPII-
HUX TMIEPEeNiKiB TOBHOBAKEHb OPraHiB MyOI1YHOT BIaJIH.
3a3HaueHe CTOCYETHCS MIAXOAY 10 HOPMAaTHBHO-TIPA-
BOBOI pernraMeHTarii BCiX cy0’€KTiB MyOaidHOI ajMi-
HICTpAIlii, IKi MafOTh CTATyC OpPTaHiB ITyOJIIYHOI BIaJIH.
[HIMUME KpalHOIIaMH, IO JIOITYyCKAKTHCS CYO €KTaMH
HOPMOTBOPEHHSI 13 IBOTO MPHUBOJY, € TPOTAIHMHH, SIKi
MOJISITAIOTh Yy BIJICYTHOCTI OKPEMHX TTOBHOBa)KCHB
(HarpHKIIa1, TTOPSIIKY 3A1HCHEHHS TPOMaJICHKOT eKCTIep-
TH3W y cdepl OXOPOHH JOBKUIIS) y 3a3HAUCHUX Iepe-
JKax, 1 Komi3ii (KOJM TIepeTiKu MOBHOBAXEHb OJTHOTO
cy0’ekTa, 3aKpilUICHI B MeXaxX pI3HHX HOPMATHB-
HO-TIPaBOBHUX aKTiB, HE CITIBIaJIat0Th). Ha Hamry JQymKy,
Il HEJOJIIKKM 3yMOBIICHI TIEPEAYCiM BEIMKOKO KiJTbKICTIO
HOPMAaTHUBHO-TIPABOBUX aKTIiB, IPUUHATUX Y cepi 0X0-
POHU TOBKIJUIA, [0 MOXKHA BHUIIPABHUTH JIUIIE IUITXOM
X CKOpOUYEHHsI Ta/a00 Y3TOPKCHHS HOPMATHBHO-TIPABO-
BHX aKTiB MK CO00I0.

Pyxatounce mami, 3ayBaKUMO Ha HACTYIHIH TpO-
Onemi, a came Ha JyONlOBaHHI ITOBHOBaXXCHb PI3HUX
cy0’exTiB  myOmiyHOi  aaminicTpamii. Hampukoman,
noctanoBu Kabinery MinictpiB Ykpainu «IIpo 3aTBep-
JokeHHs [lonoxxeHHs ipo JlepkaBHe areHTCTBO PHOHOTO
rocromapcTa Ykpaiun» Bix 30 Bepects 2015 p. Ne 8952
1 «IIpo 3arBepmkenHs [lonoxkeHHss ipo MiHICTEPCTBO
EHEePIreTHUKH Ta 3aXHCTY TOBKULIS YKpaiHm» Bix 21 cidHs
2015 p. Ne 323 3akpimmoroTh 32 MiHICTEPCTBOM €HEp-
TeTHKHM Ta 3aXHCTy JOBKULISA Ykpainun U JlepkaBHUM
areHTCTBOM PHUOHOTO TOCIIOapCcTBa YKpaiHU OJHAKOBI
MTOBHOBAYKCHHSI HA BHA4y J03BOJNY Ha IMIIOPT Ta eKC-
TOPT 3pa3KiB BUAIB auKoi (ayHu 1 ¢uopu, ceprudika-
TIB Ha MEPeCyBHI BUCTABKH, PEEKCIIOPT Ta IHTPOLYKIIIFO
3 MOpS 3a3HAYCHUX 3PA3KiB, SIKI € 00’ €KTaMHU PEryITo-
BaHHs KOoHBEHIIIT TIpo MIKHAPOIHY TOPTIBIIO BUIaMHU
JUKoT ayHu 1 (ropwu, 1m0 mepedyBaroTh ITiJ] 3arpo3010
3HUKHCHHA!, Y YacTHHI OCeTpoBUX pub i BHUPOOICHOT
3 HUX TPOMYKIIT,

2 Ilpo 3arBepmkenHs [lonmoxenHs npo JlepxaBHe areHTCTBO pPHO-

Horo rocrozapcrsa Yipainu : [Tocranoa Kabinery MinictpiB Ykpaiuu
Bix 30 Bepecust 2015 p. Ne 895. URL: https://zakon.rada.gov.ua/laws/
show/895-2015-%D0%BEF.

3 Ilpo 3arBepmkenss [lonoxerHs mpo MiHICTEpCTBO €KOJIOTIT Ta pH-
ponnux pecypci Yipainu (ITonoxeHHs npo MiHICTEPCTBO €HEPreTHKH
Ta 3axucty JnoBkiwwt) : [TocranoBa KaGinery MiHicTpiB YkpaiHn Bix
21 ciunsg 2015 p. Ne 32. URL: https://zakon.rada.gov.ua/laws/show/32-
2015-%D0%BE.

4 KoHBeHIIis PO MiKHAPO/IHY TOPTiBITIO BUAAMH JUKOT dhayHw i opw,
0 nepeOyBaroTh i1 3arpo30r0 3HUKHEHHS, BiJ 3 Oepesns 1973 p. URL:
https://zakon.rada.gov.ua/laws/show/995 129.

> Ilpo 3arBepmkents [lonmoxenHs npo JlepxaBHe areHTCTBO pPHO-
Horo rocrozapcrsa Yipaiuu : [Tocranoa Kabinery MinictpiB Ykpaiuu
Bix 30 BepecuHst 2015 p. Ne 895. URL: https://zakon.rada.gov.ua/laws/
show/895-2015-%D0%BEF.

Ipo 3arBepmkenust ITonoxkeHHs mpo MiHiCTepCTBO exoiorii Ta mpu-
ponnux pecypci Ykpainu (ITonoxenHst npo MiHICTEPCTBO €HEPreTHKH
Ta 3axucty noBkimmt) : [TocranoBa Kabimery MinicTpiB YkpaiHn Bixm
21 ciunst 2015 p. Ne 32. URL: https://zakon.rada.gov.ua/laws/show/32-
2015-%D0%BF.
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Ile HamTOBXy€e Ha JIYMKY IO HAasBHICTH ChOTOJIHI
cuTyarii, 3a sIKoi Cy0’€KTH IyOiiuHOl aamiHicTparlil
HEPIBHOMIPHO i BHOIPKOBO HAUISIOTHCS TOBHOBAXKEH-
HSMHU IIOJ0 BUJA4l JIOKYMEHTIB JIO3BUIBHOTO Xapak-
Tepy y chepl oXxopoHH NOBKULIS: OHI cy0’€KTH, cepa
JUSUTBHOCTI SIKUX OOMEXKY€EThCS ITyOIIYHUM aIMIHICTPY-
BaHHSIM KOHKPETHOI Mirasy3i OXOpOHM JOBKULIA (JI0
HUX HaJIeXKaTh Ha3BaHi J{ep:kaBHiI areHTCTBA 1 CITyKOH),
YIOBHOB&KEHI Ha BHIA4y JIOKYMEHTIB JO3BUILHOTO
XapakTepy 3 MUTaHb, SKI BUHUKAOTH y MK MiAramysi,
a 1HII1 — Hi, TOI SK ITOBHOBAKEHHSI, SIK1 3@ I[1€F0 JIOT1KOIO
MaJi O TM HaJIe)KaTH, IMOKJIaJIeH] Ha cy0’ekTa myOIiaHOoT
aJIMiHICTpaIlii, JSUTBHICTD SKOTO HE 0OMEKeHa OJTHIEF0
MiArany3310 0XOpoHH J0BKULIsI (MiHICTEpCTBO eHepre-
THKH Ta 3aXUCTY JIOBKIJUIA YKpaiHn).

3 METOI BIPOBaKEHHS €JMHOI MPAKTHKH Opra-
Hi3allii Ta 3MIHCHEHHS ITyOIIYHOTO aaMIiHICTpYBaHHS
rajy3i OXOpOHH JOBKULIA, a TaKOX 4epe3 PO3MISTHYTI
BUIIIC MPUYWHHU BHUPIIICHHS MPOOJIeMH JyOIFOBaHHS
MMOBHOBa)XKEHb CY0’€KTIB IyOIIUHOI aJMiHICTpaIii Taka
cuTyalliss Ma€ OyTH BHIIpaBJiCHA HUIIXOM BHU3HAYCHHS
€IMHOTO YINOBHOBa)XEHOTO HA BHauy TaKHX J103BO-
TiB cy0’ekTa MyONMiyHOI aaMiHICTpaIlil Ta BUITYYCHHS
MOJIOKEHB TIPO TaKe MOBHOBaKeHHS 3 [TOJIOKEeHHS PO
Jpyroro cy0’exrta myOmiyHOi anmiHicTparii. Ha Hamny
JTyMKY, BUPIIIICHHS Ii€1 CUTYyaIlii MOKJIMBE JIBOMA IS~
xamu: 1) yrmoBHOBaXKeHHS MiHICTepCTBa €HEPreTUKU
Ta 3aXHCTy JOBKULIA YKpaiHM Ha BHIa4y aOCOIIOTHO
BCIX JIO3BOJIB y cdepi OXOPOHH JIOBKIJUIA, IO CYIPO-
BOJIKYBATHMEThCSI TI030aBIICHHSIM TaKUX TOBHOBa)XXCHb
pelTu cy0’ekTiB, AKi QYHKIIOHYIOTh y chepi OXOPOHU
JIOBKULIS, 1 BHIIYYeHHM 13 [10JI0KeHb TIPO HUX TaKHX
TTOBHOBA)XKEHB; 2) 1030aBUTH MiHICTEPCTBO CHEPTETHKH
Ta 3aXMCTy JOBKLLIA YKpaiHU MOBHOBKEHb HA BUAUY
JIOKYMEHTIB JIO3BUILHOTO XapakTepy, SKi CTOCYHOThCS
JUSUTBHOCTI B KOHKPETHIN MMIJrany3i OXOPOHH JIOBKIJUIA,
1 TIOKJIACTH TX BUKIIIOYHO Ha Tijaramry3esi (y Mexax
rajy3i OXOpOHH JOBKUILIS) CyO’€KTH IyONIYHOT aaMi-
HICTpaIlii, 10 CYNpPOBOKYBATUMETHCS BiJIIIOBIIHUM
YHECCHHSIM 3MiH JI0 ITOJIOKEHb IIpo MiHICTepCTBO eHep-
TeTHKH Ta 3aXHCTy JOBKULISA YKpalHH ¥ Tiarary3esi
cy0’exT myOmiuHOl aamiHicTpamii. bynb-skuit 3 oOpa-
HUX BapiaHTIB 3a0e3MeuuTh (OPMYBaHHS €JIUHOTO ITiJI-
X0y J0 JiSUTBHOCTI TyONiYHO1 ajMiHicTpamii y cdepi
BHJIa4l IOKYMEHTIB JIO3BUIBHOTO XapaKkTepy.

BojiHOYAaC BUKIIA/IeHE HABOIUTH HAC TAKOXK HA Mip-
KyBaHHS 3 TPHUBOAY JOIUIBHOCTI (DYHKIIIOHYBaHHS
BEJIMKOT KIJIBKOCTI Cy0 €KTIB y chepi OXOpOHH TOBKIILIA,
IO PETYII0EThCS TIe OUTBIIOK KUTBKICTIO HOpMa-
THBHO-TIPABOBUX akKTiB. Ha Hamy IymKy, npoOieMu
JyOIItOBaHHST TIOBHOB&)KEHb, 3MEHIICHHS KUIBKOCTI
HOPMAaTHBHO-TIPABOBUX aKTiB 3 MHTaHb PEryJrOBaHHS
BIJTHOCHH B OJHIH cdepi mMyOIIgHOTO aMiHICTpYBaHHS,
BUIIPABJICHHSI CYNEPEYHOCTE MK HOPMATHBHO-IIpa-
BOBUMH aKTaMH TOIIO MOXKJIMBO BHPIIIMTH MUISIXOM
YIOBHOBKEHHSI €IMHOTO Cy0’€KTa MyOIIYHOT ajMiHi-
cTpamii Ha 37iMCHEHHS MyOIIYHOTO aaMiHICTpYBaHHS
rajy3i OXOpOHHM JOBKULII — MiHICTEpCTBa €HEPreTUKU
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Ta 3aXKCTy JIOBKULISA YKpaiHU Ta HOTO TePUTOPiabHUX
oprasiB. 3a/uts1 €(PEeKTUBHOTO BUKOHAHHS TOBHOBAKCHb
y HOro Mexax MOKHA CTBOPHTH CTPYKTYPHI MiJpO3-
JIUTH, SIKI BiJIIOBITAaTUMYTh 32 OKPEMi HAIPsSMH TTyOid-
HOTO aJMIiHICTPYBaHHsI rayry3i OXOpoHH JOBKULIL. Lle
CIPOCTHTh Cy4YacCHY CHCTEMYy CYO €KTIB IyOJIIYHOTO
QJIMIHICTPYBaHHs Ta 3pOOHTH ii OLIBII 3PO3YMIIOKO.
Ha nHamy mymKy, CTBOpEHHS IO CYO’€KTY IMyONigHOTO
QJIMIHICTPYBaHHS Ha KOXK€H BHJ CYCHUIBHUX BiJHO-
CUH, SKHHA TIISTaE MMyOJqiYHOMY aaMIiHICTPYBaHHIO,
€ 3affBM 1 HEOOTPYHTOBAHUM, & TAKOXK YCKIIAJHIOE pea-
Ji3ario MyOaiYHUX 3aBJaHb 1 QYHKIH, «HAAMIpHO il
OIOPOKPATU3YEN®, SIK BUCIOBIIOETHCS 13 IIBOTO TIPUBOIY
10.0. Jlere3a. [lomiibHICTE TaKOrO KPOKY ITiJITBEP-
JUKYETbCs ToJokeHHs MU Korreniii  pehopmyBaHHs
CUCTEMH JIepXKaBHOTO HamIAAy (KOHTpONO) y cdepi
OXOPOHH HABKOJIMIIHBOTO IPHPOIHOTO CEPeIOBHINA
B YKpaiHi, 3arBepkenoi Posmopsmkenasm Kabinety
MinictpiB Ykpaiuu Big 31 tpaBus 2017 p. Ne 616-p’,
xoua B Mexax Iiel KoHnemmii MpormoHyeTbes YTBO-
peHHst HoBOTO ¢y0’ekTa — JlepaBHOI IPHPOIOOXOPOH-
HOT ciry)kOM YKpainu 3amicTh Jlep:kaBHOT €KOJIOTIYHOT
THCTIEKIIT YKpaiHH, 10 MU MPOKOMEHTYEMO HIDKYE.

[Hmuit  mpukiang — ayOnmrOBaHHS — [TOBHOBa)KEHB
MOXKEeMO crioctepirard B 3akoHi Ykpainu «IIpo micrei
JepykaBHI aaMiHICTpamii»®, SKUM 3a MICIEBUMH Jep-
JKaBHUMH aJIMIHICTPAIliIMU 3aKpIIJICHO Ti caMi TOB-
HOB&KEHHS, IO ¥ 32 IHIIMMHU Cy0’€KTaMU, HATIPUKIIA,
Ha 3[i{ICHEHHS KOHTPOJIO 32 BUKOPUCTAHHIM Ta OXOPO-
HOIO 3eMeJb, JIICIB, HAJIP, BOJM, aTMOC(EPHOTO MOBITPH,
POCIMHHOTO 1 TBAPHHHOTO CBITY ¥ 1HIINX TPUPOIHUX
pecypciB (1. 3 4. 1 cT. 16); Ha OrOJIOIMIEHHS B pa3i CTH-
X1iHOTO JTMXa, aBapiii, katacTpod, emijgeMii, emi300TiH,
MMOJKEIK, IHIINX HAA3BHYAMHUX IMMOAIN 30HU HaA3BHYAM-
Hoi cutyarii (1. 9 ¢t. 25)°. CTOCOBHO KOHTPOJIIO MH TIPO-
KOMEHTY€EMO HIDKYE, a Hapasi 3yIHHAMOCS Ha IPyroMy
3 Ha3BaHUX NIOBHOBAKCHb.

Taxk, BoHO JyOimoe moBHOBaXkeHHs [Ipesnienta Ykpa-
{HM Ha «OTOJIOIICHHS OKPEMHX MICIIeBOCTe YKpaiHH
30HAMH Ha/I3BHYAaHHOT €KOJIOTIYHOT CUTYAIli1», 3aKpiTICHEe
B 1L 21 u. 1 ct. 106 Koncturymii Yipaiau. L{i cy0’extn
TOCITAI0Th Pi3HE MICIIE B i€papXivHii CTPYKTYpl CHCTEMHU
OpraHiB IyOIYHOT BJIajv, MAlOTh PI3HUH ITPABOBHUIA CTa-
TYC 1 TIOBHOB)KCHHSI, 1110 IIepepaxoBaHi BUIIE, IXHI aKTH
MAFOTh PI3HY IOPUINYHY CHITY, 2 TOMY TaKa CHTYyaIlisl BH/Ia-
€THCSI HAM HEe3p03yMiIor0. 10 TOTO K 1 TOH (aKT, 1110 pi3Hi

¢ Jleresa }0.0. AaMmiHicTpaTMBHO-TIPABOBI 3acajiy MyOIiuHOrO yIIpaB-

JHHHS y cdepi BUKOPHCTAHHS IIPUPOJHUX PecypciB : aBroped. Iuc. ...
JIOKT. fopuj. Hayk : crett. 12.00.07. 3anopixoks, 2018. 34 c. C. 11.

7 Ilpo cxBanenns KoHuemnuii pedopMyBaHHS CHCTEMH JIepXKaB-
HOro HamAay (KOHTpPOJI0) y cdepi OXOPOHM HABKOJIMIIHBOTO MPUPOI-
HOro cepezmosuma : PosmopsyxenHs Kabinmery MinictpiB Ykpainu
Bix 31 tpaus 2017 p. Ne 616-p. URL: https://zakon.rada.gov.ua/laws/
show/616-2017-%D1%380.

8 Tlpo micuesi mepskaBHi aaminicTpauii : 3akoH Ykpainu Bin 9 KBiTHs
1999 p. Ne 586-XIV. Bidomocmi Bepxoenoi Paou Vkpainu. 1999.
Ne 20-21. Cr. 170.

®  Tlpo micreBi gepkaBHi aaMiricTparii : 3akoH YKpaiHu Bix 9 KBiTHs
1999 p. Ne 586-XIV. Bidomocmi Bepxosnoi Paou Ykpainu. 1999.
Ne 20-21. Cr. 170.
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Cy0’€KTH MOXYTh HAJIUIATHCS OJTHAKOBUMH ITOBHOBA)KCH-
HSIMH, SIBJIIE COOOKO HENONIK 1 mpoOiieMy B opraHizamil
MyOJIYHOTO aJIMIHICTPYBaHHS B JIEpXKaBl i y HOpMAaTHB-
HO-TIPaBOBOMY PETYJFOBaHHI BiJTHOCHH, SIKI BUHHKAIOTh
B OKpECIeHil cdepi. Y TakoMy pasi BUKOHaHHS ITOBHO-
BOXCHb OJTHUX CYO’€KTIB MOPYITyBaTHME ITOBHOBAKCHHS
THIITNX, & TAKOXK OyJIe IOPYIIEHHSIM ITPUHIIUIIIB 1 BUMOT JI0
JUSITBHOCTI ITyOIIYHOT aJMIHICTpaIlii 100 KOMITCTEHITii
(incraHmiiiHOl # mpexMeTHOI'?).

VYpaxoByroun BKa3aHe, 3 METOIO BUPIIIICHHS TUTAHHS,
SKUH caMe Cy0’€KT Ma€ 3JIIHCHIOBATH TaKy JisUIbHICTh
3TiIHO 3 YMHHUM 3aKOHOJABCTBOM, 3ayBa)KIMO TaKe:
mo-Tiepie, 3rilHO 31 CHeIiaJlbHAM 13 MUTaHb ycTa-
HOBJIEHHSA IMPABOBOIO PEXUMY 30HM HAA3BHYANHOL
ekosioriuHoi curyanii 3akoHoM Ykpainu «lIpo 30HY
HaI3BUYAWHOI CKOJOTIUHOI cuTyamii»!'! (mogo 3akoHy
VYxpaiau «IIpo MicrieBi JepkaBHI aJIMiHICTpaIlii»), oro-
JIOMCHHS 30HW HAJI3BHYAHHOI EKOJIOTIYHOI CHTYyaIlii
3IIACHIOETBCS BUKITIOUHO yKa3oM [Ipesumenrta Ykpainu
(cT. 6 3akony Ykpainu «I[Ipo 30Hy Haj3BUYAHOT €KOJI0-
riYHOT cHTyarii»). Lle cTBOproe miicTaBy JUisi BU3SHAHHS
m. 9 cr. 25 3akony Ykpaiau «IIpo micrieBi JaepxaBHI
aJIMiHICTpaIlil» TaKWM, IO CYNEPEeYuTh CT. 6 3aKOHY
Vipaiau «IIpo 30HY HaA3BUYAWHOI CKOJIOTIYHOI CHUTY-
arii», a y BHITQJKaX CYIEpPEYHOCTEH MiX 3arallbHUM
1 CTieIialIbHUM 3aKOHAMH ITepeBara HaJIaeThCs CIieTiallb-
Homy'%; mo-apyre, 3rigHo 3 Koncruryiiero Ykpainu, sika
€ 3aKOHOM HaWBHINO1 I0puaAndHOi cuiu (4. 2 cT. 8 KoH-
CTUTYIIIT YKpaTHH), OTOJIOMICHHS OKPEMHUX MICIIeBOCTEH
30HAMH HaJI3BUYAIHOT EKOJIOTIYHOT CHUTYyaIlli 31HCHIOE
[Mpesunent Ykpainu (m. 21 4. 1 ct. 106 Konctutymii
VYkpaian). Bimmosigao, . 9 cr. 25 3akoHy YKpaiHu
«[Ipo MmicreBi JepaBHI aJMIHICTpAIliD» CyNepeunuTh
TakoXk TmoNioxkeHHsM KoHctutymii VkpaiHu, a oTxe,
y il YaCTHHI IOBHHEH BU3HATUCS HEKOHCTHUTYIIIHHUM
y TOPSIKY, YCTAHOBICHOMY YHHHAM 3aKOHOIABCTBOM,
aJpKe 3aKOHHW Ta 1HIII HOPMAaTHBHO-IIPABOBI aKTH TPH-
HMaroThcs Ha ocHOBI KoHcTuTyIil Ykpainu i mOBHHHI
Bignosigary i (4. 2 ct. 8 Koncrurymii Ykpainu). Kpim
TOTO, 3ayBa)YKUMO, IO B pa3i BUHUKHEHHS CyIIEpPEIHO-
CTeW MK HOPMAaTHBHHMH aKTaMH Pi3HOT FOPHJINYHOT
CHUTH 3aCTOCOBY€THCSI HOPMATHBHUH aKT 3 BUIIOIO IOPH-
JIMYHOIO CHIOK L.

OTxe, po3IISTHYTE JIa€ 3MOTY TTJICYyMYyBaTH, IO Cy0 €K-
TOM TyOJIIYHOI aJIMIHICTpaIlii, SIKHi yITOBHOBOKCHUI Ha
OTOJIOIICHHST OKPEMHUX MICIICBOCTCH 30HAMH HaJ[3BUYAli-
HOI €KOJIOTIYHOI CHTYallil, € BUKIIFOUHO [Ipe3unenT Ykpa-
iam. [omoxkenns 1. 9 ct. 25 3akony Ykpaiau «IIpo micriesi

10 Menbuuk P.C., Be3enko B.M. 3aranpHe ajMiHiCTpaTHBHE MPaBO :

HaBYaIbHUN NOCIOHUK / 3a 3ar. pex. P.C. Memsuuka. Kuis: Baire, 2014.
376 c. C. 257, 270.

! TIpo 30HY Ha/[3BHYAiHOI KOJIOTIYHOI cuTyalii : 3akoH YKpaiHH Bix
13 munast 2000 p. Ne 1908-111. Bioomocmi Bepxosnoi Paou Yxpainu.
2000. Ne 42. Cr. 348.

12 [Ilomo NpakTUKHU 3aCTOCYBaHHs HOPM IIpaBa y BUNAJKY Koui3ii : Jucr
Minicrepcersa roctuii Ykpainu Bix 26 rpyaus 2008 p. Ne 758-0-2-08-19.
URL: https://zakon.rada.gov.ua/laws/show/v0758323-08.

13 [Ilomo MpakTHKHY 3aCTOCYBaHHS HOPM I1paBa y BUNA/Ky Kouisii : JIucr
MinicrepeTBa roctuuii Ykpainu Bif 26 rpyaus 2008 p. Ne 758-0-2-08-19.
URL: https://zakon.rada.gov.ua/laws/show/v0758323-08.
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JICpKaBHI aJIMIHICTpaIiD» 31 CHOPMYITHOBAHUX BHIIIC TIPH-
YHMH HEOOXI1THO BUKIIFOYHTH 13 IILOTO 3aKOHY.

1o cTocyeThCsI KOHTPOITIO, TO HaTeniep (PyHKITIOHYE,
3 oiHOTO OOKY, JlepkaBHa eKoJIoTidHa THCTIeKIs YKpa-
THH K Oe3mocepeHiil opraH JepKaBHOTO KOHTPOIIO
y cdepi 0XOpOHH JOBKUIIIS, 3 IHIIIOTO — PEIITa IEHTPaTb-
HUX OPraHiB BUKOHABYOI BJIaJIM, HA SIKMX TAKOXK TMOKJIa-
JICHO TTOBHOB2XXKCHHS 31 31MCHEHHS KOHTPOJIO B I
rary3i. 30kpema, 3BEpHIMO yBary, 1o, BiJIMOBIIHO JIO
[Tocranoru Kabinety MinicTpiB Ykpainu «IIpo 3aTBep-
JokeHHs [TooxkeHHs po JlepskaBHY €KOJIOTIYHY 1HCIICK-
iro Vipaiam» Bix 19 kBiTas 2017 p. Ne 275, IlepxaBHa
€KOJIOTIYHA 1HCIIEKIisS YKpalHH 3IiHCHIOE Jep:KaBHUM
Harsi (KOHTPOITB) 32 OJEP>KaHHSIM BUMOT 3aKOHO/IaB-
CTBa, 30KpeMa II0JI0 OXOPOHU 3eMeJb, Ha/Ip; SKOJIOTid-
HOT Ta pajiamiiHoi 0e3MeKH; OXOPOHU W BUKOPUCTAHHS
TEPUTOPii Ta 00’ €KTIB MPUPOHO-3AMIOBITHOTO (POHTY;
OXOpPOHH, 3aXHUCTY, BAKOPUCTAHHS W BITBOPCHHS JICIB;
30epeKeHHS, BIATBOPECHHS W HEBHCHAXIUBOTO BHKO-
pucTaHHs OIOJOTIYHOTO Ta JIAHAMAPTHOTO pi3HOMA-
HITTSI; paIliOHAJbHOTO BUKOPHCTAHHS, BIATBOPEHHS
1 OXOpPOHH 00’ €KTIB TBAPHHHOTO Ta POCIUHHOTO CBITY;
BEJICHHS] MUCIMBCHKOTO TOCIOAAPCTBA Ta 3AIHCHEHHS
MOJIFOBAHHS, OXOPOHH, PAIliOHAIFHOTO BHKOPUCTAHHS
¥ BIATBOPEHHS BOJI 1 BOAHHUX PECYPCIB; OXOPOHHU aTMOC-
(hepHOTO TIOBITPS; (POPMYBaHHS, 30€PEIKECHHS W BHKO-
PHUCTaHHS SKOJIOTTYHOT MEpEXi; CTaHy HABKOJIHUIIHLOTO
[IPUPOJIHOTO CEPE/IOBUINA; MMOBOMKECHHS 3 BIAXOIaMH,
HEOE3MEYHUMHU XIMIYHAMHU PEYOBUHAMH, TTECTUIUIaMU
Ta arpoxiMikaraMu; 3MIHCHEHHS 3aXOiiB O10JIOTIYHOT
it TeHeTHYHOI OE3MEeKN CTOCOBHO 010JIOTIYHUX 00’ €KTIB
MIPUPOIHOTO CEPEOBUINA ITiJ] Yac CTBOPEHHS, JTOCIIi-
JUKCHHsSI Ta NPAKTHYHOTO BHUKOPHCTAHHS TCHETHYHO
MOAM(DIKOBAHMX OPTaHi3MIB y BiIKpHTIi cuctemils.

3 BukiageHoro 6adnmo, mo ITonoxenus npo Jep-
JKaBHY CKOJIOTIYHY IHCIICKIiI0 YKpaiHH JyOiroe Bci
KOHTPOJIbHI TTOBHOB&)XCHHSI 1HIMUX CYO €KTIB, SIKi
3IIACHIOIOTH MyOJIiYHE aJMiHICTPYBaHHS B Tally3i 0XO-
poun noBkiwis. Hampukian, JlepkaBHOT city>k0u Teo-
sorii ta Haap Ykpaiuu'®, J{epxaBroil ciry:x0n Ykpainu
3 mUTaHb reomesii, kaprorpadii Ta kamactpy'’, Jep-
YKaBHOTO areHTCTBA BOXHHX pecypciB Ykpainu'!, Jlep-

4 TIpo 3arBepmxenns [lonoxenns npo Jlep:KaBHy eKOIOTIYHY iHCIIEK-

nito Ykpainu : [Tocranosa KaGinery MinictpiB Ykpainu Bix 19 KBiTHS
2017 p. Ne 275. URL: https://zakon.rada.gov.ua/laws/show/275-2017-
%D0%BF.

15 TIpo 3arBepmxenns [lonoxenns npo Jlep:KaBHy eKOIOTIYHY iHCIIEK-
nito Ykpainu : [Tocranosa KaGinery MinictpiB Ykpainu Bix 19 KBiTHS
2017 p. Ne 275. URL: https://zakon.rada.gov.ua/laws/show/275-2017-
%D0%BF.

1o TIpo sarBepmkenns [lonoxenus mpo JlepxaBHy ciyxOy reonorii
Ta Haxp Ykpainu : [Tocranosa Kabinety MinictpiB Ykpainu Bix 30 rpymHst
2015 p. Ne 1174. URL: https://zakon.rada.gov.ua/laws/show/1174-2015-
%D0%BF.

7" Tlpo [epxkaBHy ciyx0y YKpaiHu 3 mutaHb reojesii, kaprorpadii
Ta Kazactpy : IlocranoBa Kabinery MinictpiB Ykpainu Bix 14 ciuns
2015 p. Ne 15. URL: https://zakon.rada.gov.ua/laws/show/15-2015-
%D0%BF.

8 Tlpo 3arBepmxennst [lonoxenus npo Jlep:kaBHe areHTCTBO BOJI-
HUX pecypciB Ykpainm : IlocranoBa KaGinery MinicTpiB Ykpainu
Bix 20 cepmus 2014 p. Ne 393. URL: https://zakon.rada.gov.ua/laws/
show/393-2014-%D0%BF.
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JKABHOTO areHTCTBA JIICOBUX pecypciB Yipaiuu', Jlep-
JKABHOTO areHTCTBa PHOHOrO rocrogapcrBa Ykpainn’
TOIIO, & TaKOX MICICBUX JICPKABHUX aJIMIHICTpaIlin
(ipo siki MoOBa WIuIa BUIIE). 3 OJHOTO OOKY, IIe TOsIC-
HIOETHCSI CIIPOOOI0 CTBOPUTH €JMHUN KOHTPOJIFOIOUNI
OpraH B OKpecleHii cdepi, oqHak 3 iHImoro — ii pea-
Ji3allis € HeBIAJIO, OCKUIBKHA NPU IbOMY 3aJHIICHO
Il caMi MIOBHOBaXXCHHS 32 TUMH Cy0’€KTaMH, 32 SIKHMHU
BOHH 3aKpIILTFOBAINCS CIOYATKY. SIK HACIiIOK, MaEMO
HU3KY Cy0’ €KTIB IMyOIiuHOI agMiHICTparlii, siki poOJIsaTh
omHe i Te came. Y Kosrerniii pepopMyBaHHs CHCTEMHU
JIEPYKABHOTO HANIALY (KOHTPONI) y cdepi OXOpOoHHU
HABKOJIMIITHHOTO TIPUPOHOTO CEPEIOBUIA B YKpaiHi,
3arBep/uKeHid Posnopsykennsm KaGinery MiHicTpiB
Vipaiau Big 31 tpaBHs 2017 p. Ne 616-p., nmporony-
€ThCSI BUPIMIUTH IF0 MPOOJIEMY IIIISIXOM CTBOPEHHS
HOBOTO cy0’ekTa — JlepaBHOI TPHPOTOOXOPOHHOT
CITy’kOM YKpaiHu — 3 TaKHM CaMHUM NPH3HAYCHHSM, SIK
i Jlep)kaBHa eKOJIOTIYHA THCHEKINiS YKpaiHu (1Mo Imij-
TBEPIKYETHCS, 30KPEMA, ITOTOKCHHIMH 3aKOHOTIPOCKTY
«IIpo Jlep>kaBHY TIPUPOTOOXOPOHHY CITY)KOy YKpaiHm»
Bix 23 smcromama 2018 p. Ne 9336%!). V 3B’s13Kky 3 1uM,
Ha HaIIy TyMKY, TAKAH KPOK € HIYUM 1HITAM, K 3BHYal-
HUM TIepeHMEHYBaHHSIM HAsSBHOTO Cy0’€KTa MyOJiaHOT
azMiHicTparii (1o JOBOJII MOIMUPEHO B HAIIIH JepKaBi:
TiJ] 9ac MPHUXOLy HOBOT BJIAJH 3 METOI pedopMyBaHHS
YUHHOT CHCTEMH 32 Oy/b-sIKUX 00CTaBUH MEpeHMEHOBY-
I0Th OpTaHH BJIAJIH, 3aMIiCTh TOTO MO0 JIHCHO 3MIHUTH
MOPSZOK IXHBOT JISUTBHOCTI, CTBOPUTH JIIEBHH MEXaHI3M
KOHTPOJIFO, JIOMOTTHCSI TOTO, MO0 KOHTPOJb JIHCHO
3MIACHIOBABCS HA TPAKTHIN W TPUHOCHUB TIO3HTHBHI
pesynsrarn). Ha Hamry mymMKy, CTBOpPEHHS iI€HTHIHOTO
cy0’€eKTa 11 TPUBOJIOM BUPIIICHHS MPOoOJieM opraHi3a-
1ii Ta peaizallii KOHTPOIIO Y chepi OXOPOHU JTOBKUIISA
3 TaKUMH CaMHM{ TIOBHOBR)XCHHSMH € HEJOTIUHHM.
3Ha4HO TpoCTime W OLTBIT OOIPYHTOBAaHO BIOCKOHA-
JUTH JISUTBHICTh BXKE HASBHOTO CyO’€KTa, Y 3B’S3KY
3 YMM y Hac BHHUKAE 3alMTaHHS: HEBKE 3MiHA HaiiMe-
HYBaHHS € HEOJMIHHOIO YMOBOIO Ta 3alIOPYKOK0 YCIIIII-
HOTO peOopMyBaHHS CHCTEMH KOHTPOIIO?

CTOCOBHO % caMoi ij1ei CTBOpEeHHs cy0’eKTa ImyOi-
HOT ajMiHICcTpallii 3 BUKJIFOYHHUMHU TTIOBHOBKEHHSIMH Ha
3IIACHEHHS JIEP’KaBHOTO KOHTPOJIIO W HAMISITy y cdepi
OXOPOHHM JIOBKIJIISA, TO 3a3HAYNMO TaKe. 3 OJIHOTO OOKY,
MIPAaKTHKa CTBOPCHHS TAKUX OPTaHIB BIIAH € 3HAHOMOIO
JUISL HAlIO1 Iep KaBU Ta MOIMpeHoro. Lle 3ymoBiieHo, Ha
HAITy JTyMKY, 3HAYCHHSIM KOHTPOIIO IS 3a0e3MeUeHHS
JIOTPUMAaHHSI TpaB 1 CBOOOJ JFOJIMHH, JOTPHUMAHHS
BHAMOT 3aKOHO/IaBCTBA, (hEKTUBHOCTI IMyOIIYHOTO aJIMi-

19 Tlpo 3arBepmxentsi IlonoxeHHst mpo Jlep:kaBHE areHTCTBO JIICO-

Bux pecypciB Ykpainu : [Tocranosa Kabinery MinicTpiB Ykpainu Bij
8 xoBTHs 2014 p. Ne 521. URL: https://zakon.rada.gov.ua/laws/show/521-
2014-%D0%BF.

20 TIpo 3arBepkenHs IlomoxxenHs mpo JlepxaBHe areHTCTBO PHO-
Horo rocnozapcrBa Ykpainu : [TocranoBa Kadinery MinicTpiB Yipainu
Bix 30 Bepecus 2015 p. Ne 895. URL: https://zakon.rada.gov.ua/laws/
show/895-2015-%D0%BF.

2 TIpo leprxaBHY IPHPOAOOXOPOHHY Cityk0y Ykpainu : [Ipoekt 3akoHy
Vpainu Big 23 nucromazga 2018 p. Ne 9336. URL: http://wl.cl.rada.gov.
ua/pls/zweb2/webproc4 17pf3511=65005.
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HICTpYBaHHS H HOPMATHBHO-IIPABOBOIO PETrYJIFOBaHHS
chepr OXOPOHH JOBKULIS TOMIO Ta OCOOIMBOCTSIMH
B MOPSJKY W MpOIeaypax peaisaiii, ki BIIPI3HAIOTH
KOHTPOJIb BiJl PEIITH aJMIHICTPaTUBHUX TPOBAJKCHb,
SIK-TO: BH/Iaya JI03BOIY, JIICH3YBaHHS, JCpKaBHA Pee-
CTpallisi Tomo. 3 OISy Ha Iie, 3araJioM MU iATPUMY-
€MO TaKy 1JIe10, OJTHaK, 3 IHIIIOTO OOKY, ii peaizallis Mae
3MIIACHIOBATUCST KOPEKTHO, 30KpeMa 0Oe3 JIyOItoBaHHS
KOHTPOJIbHUX TMOBHOB&XKECHb YHCICHHHX Cy0’ €KTiB
myOJIIYHOT aJIMiIHICTpAIIi.

HacawmkiHerb BUCIIOBUMOCSI 3 IPHBO/IY JI€JIETyBaHHS
MMOBHOB2)XXCHb MICIICBHX JIEP)KABHUX aJIMIHICTpaIlii
OpraHam MiCIIeBOTrO caMOBpsiAyBaHHs. Ha Haiy gymKky,
cama 1o coO0i cHuTyalis, 3a SKOi ITOBHOBa)XCHHSIMH
HAUISIOTBCS OHI Cy0’€KTH IMyOImiyHOi aaMiHICTpaIli,
a BUKOHYIOTb iX 1HIII, € 0€3TITy31010, aJKE B TAKOMY pa3i
BHHHUKAIOTh JIOT1YHI 3anmuTaHHs: YoMy yHOBHOBakeHI
Cy0’€KTH HE peai3yloTh BJIIACHI TOBHOBAXKEHHS CaMo-
cTiitHO? YoMy 11l TIOBHOB&KEHHSI OJipa3y HE IMOKJIACTH
Ha X Oe3rmocepe/iHiX BUKOHABINB? HaBimo yckiamHio-
BaTH IPOIIEC OpTaHizallii myOIigHOrO aIMiHICTPYBaHHS,
HAIUISF0YH OJITHAKOBHMH (BJIIACHUMH T JIEJICTOBAHIMH )
TTOBHOBaKCHHSIMHU JIB1 TPy pi3HUX cy0’exTiB? Hagimio
JIOITYCKaTH MOYKITHBICTh OJJHOYACHOTO BUKOHAHHSI OJIHUX
MTOBHOBaXXEHB PiI3HUMU cy0’ekTamMu? Uu He TominbHime
B YMOBAax y3sITOrO JEP)KaBOIO Kypcy Ha JCleHTpalliza-
if0 TyOJIYHOT BIaIW IMEPEKJIACTH Ha3BaHI IOBHOBA-
JKEHHs 0/Ipa3y Ha OpraHH MICIIEBOTO CaMOBPSIyBaHHS?
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Ha wamr morisiji, BApTO caMe Tak i BAMHUATH, 3pOOHUBIITH
JICJICTOBaH1 TTOBHOBa)XEHHSI OPTaHiB MICIIEBOTO CaMo-
BPsIIyBaHHs BJIACHMMH Ta BHKJIIOUHBINU X ITOBHICTIO
3 KOMITETESHIII{ OpTaHiB BUKOHABYOT BIIAJIH.

BucnoBknu

OTxe, Ha MIJCTaBl BHKIAJCHOTO B CTATTI TIJICY-
MY€EMO, III0 OpTaHi3allis IMyOIiYHOTO aaMIiHICTpYBaHHS
y cdepi OXOPOHHU JIOBKIJUISA € HATenep Hee(eKTUBHOIO,
OCKIJIBKY B Hil JIi€ 3aHA/ITO BEJIHMKA KUTBKICTh CY0’€KTIB
myONIIYHOT aaMiHICTpaIlii, SKi BHKOHYIOTh aHAJIOTidHI
¢dyHKIii. Y 3B’s13Ky 3 IIMM, HA HaNly TyMKY, HEOOX1IHO
3MIACHUTH pedOopMyBaHHS IyOIIYHOTO aaMIHICTPY-
BaHHS Taly3l OXOPOHH MPHUPOJH, 30KPEMa, MIUIIXOM
3MEHIICHHS KUTBKOCTI IMX CyO’€KTiB, pO3MEKyBaHHS
iXHIX [OBHOB&XEHb, Y3TOKEHHS HOPMATHBHO-IIPa-
BOBHUX aKTiB MiX co0Or0 Tomo. Hanpukiam, A0IiIBHO
3QJIMIIATA  TOMDK yCi€l CYKYIHOCTI IIEHTPaJbHHUX
OpraHiB BUKOHABUOI BJIAJH B rayy3i OXOPOHHU JOBKUIISA
MiHICTEpCTBO E€HEPreTHKH Ta 3aXHCTy JOBKULISA
Vikpaiau i JlepkaBHY €KOJOTIUHY iHCIEKII0 YKpa-
fHA. OKpiM TOTO, HEOOXITHO OCTATOYHO PO3MEKYBAaTH
TTOBHOBQ)XCHHSI OpPTaHiB BUKOHABYOI BJIAJM W OpraHiB
MICIICBOTO CaMOBpSIyBaHHsI, 3pOOWBIIM JIEIETOBaHI
TTOBHOBQ)XCHHSI OPTaHIB MICIIEBOTO CaMOBPsIyBaHHS
BJIACHUMH T4 BUKITFOYHMBIIN 1X TIOBHICTIO 3 KOMITCTEHIIT
OpraHiB BUKOHABYOI BIIAJIH.
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PhD Student of Taras Shevchenko National University of Kyiv, Ukraine

In the article, based on the analysis of literary sources we can research the essence of interpretation in legal
hermeneutics. Considered hermeneutics in philosophical area of research, which is a complex of all scientific

approaches, becomes the general theory of interpretation.

It has been created that a legal hermeneutics, as a form of legal science, is currently in the process of being

formed.

It was substantiated that a legal hermeneutics is a scientific line of thinking in the legal field.

It was accented that a hermeneutics is closely related to linguistics, philosophy, and history.

It was established that a legal text, as the subject of hermeneutical analysis, exist in the form of normative
legal acts, acts of judicial bodies, treaties, unilateral acts, charters, regulations, regulations and other normative

documents.

The three main tasks of the study of legal texts, which are solved by means of legal hermeneutics, are noted. In
particular: the detection of meaning; clarifying the content; interpretation of the content.

Summarized, that in the process of interpretation should be used a special methodological tool based on
the achievements of linguistics, and hermeneutical methodological tool, including the method of “hermeneutical
circle”, the method of preliminary understanding, congeniality. This interaction between hermeneutics and linguistics,
in legal science, steel be a unique phenomenon, the result of which is the interpretation of the rules of law.

Generated, that hermeneutical analysis is a method of research; during every research, scientific material is
collected and recorded. It was focused attention on the correctness of revealing, its meaning from the standpoint
of hermeneutics depends on the appropriateness of the means of fixing the material.

CyTHicTh iHTepnpeTanii B lopuIM4Hiil repMeHeBTHLI

Pemizosa Onecsa Bonooumupisena
3000y8auxa cmynemsi dokmopa Qinocogii

Kuiscoroeo nayionanvnozo ynieepcumemy imeni Tapaca lllesuenka, Yrpaina

Beryn

TepMiHOJIOTIYHI CKJIaIHUKH 3aKOHIB, JIOTOBOPIB,
THIIUX TEKCTIB, HAIIJICHUX FOPUAMIHOIO CHIIOI0, MOXKYTh
MaTH JICK1JIbKa 3HaueHb. Y 3B’S3KY 3 IIIM BHHHUKAE MPO-
Onema BHOOpPY MaKCHMaJbHO KOHTEKCTYaJIbHO BifIIO-
BiJTHOTO 3HAYCHHS CIJIOBA, 10, Y CBOIO YEPTy, 3yMOBIIOE
motpedy 3BEpHEHHS JI0 MPOIIeCy iHTeprpeTariii (Bix jart.
interpretation — po3’siCHEHHs1, TNIyMaueHHs').

[aTepnpeTanis € MPOMI>KHIM €TarloM MK YUTaHHIM
1 3aCTOCYBaHHSM HOPM TIpaBa, OCKIIBKHA HEMOKIHBO
MPOYUTATH TEKCT 3aKOHY ¥ Oe3rmy3[o0 MOoro 3acTocy-
Batu. Came iHTepIpeTailis CIpusie MPaBUILHOMY pO3y-
MIHHIO Ta, SIK HACJiJIOK, €()EKTHBHOMY 3aCTOCYBaHHIO
TUX Y {HIIUX IOPUIMIHUX HOPM.

Bomnouac inTepnperarist I0puIMYHUX HOPM SIBIISIE
cO0O0K HempoCTUH mporec. 3 OmIsAy Ha IIe, ILIJTKOM
JIOTIYHO, IO TMpOIEC iHTEepHpeTarii IOPUINIHUX TEK-
CTiB 37€OUIBIIOTO CYNPOBOIKYETHCS HU3KOIO MpoOieM
1 HEpiZIKO MPU3BOJNUTE 10 HEE(EKTUBHOTO MIPABO3ACTO-
CyBaHHSI.

[MuTanHs iHTEpHpeTaIii HEOJHOPA30BO MPUBEPTAIIO
yBary sIK BITYM3HSHHX, TaK i 3apyODKHUX HayKOBIIIB.

' IOpuanuna enumkionenist : y 6 T. / peakoin. : F0.C. Llemiryuenko

(Bimm. pex.) Ta iH. KuiB : Ykpainceka ennukinonenis, 1998-2004. T. 2.
C. 711; Ykpaiuceka paasHebka eHuukionesis 1y 10 1./ pex. MLI1. baxan
Ta in. KuiB : Ton. pen. YPE, 1961. T. 5. C. 486.
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3okpema, okpeMi acniekTH wiei Temu BuB4anu I1. Pikep,
P.A. Pomamos, E.H. Arapuiikosa, B.A. Cycnos Ta iH.

YTim, ONpH HAMTPALIOBAHHS HAYKOBIIIB 13 Li€T TEMH,
HEJI0CTAaTHbO BUBUCHUM SBHUIIEM 3A/IUIIAETHCS CYTHICTh
IHTepHpeTarii B OpUNYHIH TepMEHEBTHIII.

OTxe, 3 OISy HA BUKIAJCHE, METOKN CTaTTi
€ Ha OCHOBI aHaJIi3y Pe3yJbTaTiB 3arallbHOTEOPETUYHHUX
1 rajmy3eBUX JOCTIKEHb 13 TEMU JOCITIKEHHS 3’5CYy-
BaTU CyTHICTh iHTepIpeTalii B IOpPUANYHIN TrepMeHe-
BTHIII.

Bukiax ocHOBHOro Matepiajy

Y3arajgbHEHHs JITEPaTypHHUX JDKEpEN 3 TeMHU Ja€
3MOTY CTBEp/XKYBATH, 1110 IOPUANYHA TE€PMEHEBTHKA SIK
pi3HOBUA TpaBOBOi Hayku mepeOyBae HMHI B Ipoleci
(dbopmyBaHHS. YUEHUMHU OKPECIIOIOTHCS Pi3HI KOHIIET-
1ii po3yMiHHS ii CyTHOCTI Ta 3HaueHHs. B ofHiii 13 Haii-
OLIBII TOMIMPEHUX KOHIEMIH MPOMOHYEThCA PO3TIIS
TEPMEHEBTUKH SIK OCOOIMBOrO crocoly iHTepmpeTarii
MPAaBOBUX HOPM, OPIEHTOBAHOTO HA AOCIIIKEHHS CEHCY
HOPMAaTHUBHO-TIPaBOBUX AKTIB.

INepexonsun 10 OLBII IETAIBLHOTO BUBUCHHS I[OTO
MUTaHHs, HacaMIepe]| 3ayBaXKHUMO, 110 BIEpIIC iHTEp-
nperaiiiiHy cyTHicTh repmeneBTuky BusiBuB X.I. Taya-
Mep, a MATpUMaB Horo HaykoBy AyMKy 1. Pikep, skuit
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3alpOIIOHYBAB PO3IVISIATH TEPMEHEBTHUKY SK (PLIOCO-
¢iro irTepnperamii. Kpim toro, I1. Pikep 3poOuB 3Ha-
YHUI BHECOK y PO3BUTOK IHTEPIPETAIlil, pO3IIISIAI0un
il sIK yHiBepCaJIbHUH MEXaHi3M II0J0 BCTAHOBJICHHS
 PO3KPUTTS «IIPUXOBAHMX», HEOUEBHHHUX CMHCIIIB
TeKcTiB. Pa3oM i3 TMM BiH 3a3Ha4aB, 10 OE3J11Y CMHUCIIIB
1 BapiaHTiB iX 1HTEpIpeTaliid MOTSHIIIHHO € TIepeTyMO-
BaMHU KOH(QIIIKTIB, TOMY 3/1MCHIOBaB IOMIYK allbTepPHA-
TUBHUX, PIBHO3HAYHUX MK OO0 CIIOCOOIB iHTEpIIpe-
Tallii 3 METOK YCYHEHHs IIPEBATFOBAHHS OJIHOTO 3 HHX.

«ByTTs TOBOPUTH PO cebe Pi3HUMHU Criocobamm»?, —
migkpecioBas [1. Pikep, 3a3Havarouu, mo 3a JOTOMO-
TOI0 PI3HHMX BapiaHTIB IHTEpIIpeTaIliii, y TOMYy YHCIi
1 yepes 1X KOH(ITIKTH, BiJJ0YBa€ThCsI BAHUKHECHHS HOBHX
CMHUCITIB, & BAXKJIMBOTO 3HAYEHHS [TPH [[bOMY Ha0yBarOTh
JIHTBICTWYHI cUMBOJIM Ta Metadopu. LleHTpanbHOIO
BUCHHH BHCYBa€ KOHIICIIIIIO «HAPATHBHOCTI», TOOTO
€THOCTI (PEHOMEHOJIOTIi, JIHTBICTUKH, TePMEHEBTHKH
1 aHAITHYHOI (itocodii B TNTyMadeHHI, Jie KOKHA 3 HUX
Mae IpaBo Ha 3aCTOCYBAHHSI, JIMIIE JOTIOBHIOOUH OHA
OJIHY Ta B3a€EMOJIIFOYM OJHA 3 OJTHOI0, IO € HAWOUIBIIT
PE3yIBTAaTHBHAM ITiJIXOJ0M, OCKUIBKH TIOEJIHY€E pi3HI
METOAM TIYMAa4yeHHs B €IWHY LITICHY CHCTEMY pPO3y-
MIHHS TIPAaBOBHX HOPM.

CydvacHuil JOCHITHUK TepPMEHEBTHKH B FOPHCIPY-
neHmii ¥ ¢inonorii O.M. ArapimikoBa BKa3sye, IO
«MOBa, K 1 MpaBo, € HAacaMIlepe SIBHIIE COIliaJbHE,
TaK K 00u/1Ba (DEHOMEHHU CTBOPIOKOTHCS CYCIIBCTBOM,
00CITyTOBYIOTh MOTO WICHIB K OCHOBHUH 3aci0 CIiJIKy-
BaHHS Ta B3aEMOJIIT B CYCITUTLCTBI, € OJTHIEI0 3 HEOOX1JI-
HHUX YMOB iCHYBaHHs JiepxkaBu»’. Ha Hairy aymKy, came
IHTEepIpeTAaIlis MPaBOBUX HOPM 00’ €JIHYE€ MOBO3HABCTBO
Ta IOPUCIIPY/CHIIIFO.

IOpuanyHa repMeHEBTHKA € OJHWM 13 BHIIIB
Mi3HAHHS, [0 MPH3BOAMTH JO TPOIECY «BiJl pO3y-
MiHHS — 10 mosicHeHHs». lle Bapro 3apaxyBard [0
CHCIaIbHUX 3HaHb, TaK 3BAHOTO IMPAaBOBOTO aHAII3Y:
aHayizy OYKBaJlbHOTO TEKCTY, JOTMaTHYHOTO aHalli3y
Ta KyJBTYPOJIOTii?,

SIk mpaBuMIIO, Iie MOB’SI3aHO 13 3arajbHUM MIPOLIECOM
TIIyMa4yeHHs IMpaBa. [HTeprperais mnpasa € (GpopMoro
MM3HAaHHS, K4 BKJIIOYaE B ceOe KOTHITHBHI Ta eMOIlIHHI
CKJIAJIHUKH, TOOTO paIlioHaJbHI Ta ippaioHalbHI piBHI,
MTOSICHEHHSI i KOMIIPOMICH.

MoXHa BUOKPEMUTH TPH OCHOBHI 3aBIaHHS JOCIHi-
JUKCHHSl IOPUJINYHHUX TEKCTIB, SKI BHPINIYIOTHCS 32
JIOTIOMOTOFO MIPABOBOT FEPMEHEBTHKH, & CaMe:

—  BUSIBJICHHSI CMHUCITY;

— PpO3’SICHCHHS 3MICTY;

— iHTepHpeTarllis 3MiCTy, BUXOJISUYH 13 3aBJaHb, 110
BUPIIIYIOTHCS 32 JOTIOMOTO0 FOPUIUYHOTO TEKCTY.

IOpuan4Hi TEKCTH SIK TPEIMET T'€PMEHEBTHYHOTO

2 Pikep II. Koudurikr inreprperaniii — Hapucu npo repMeHEeBTHKY /

mep. ¢p., BeTyt. cT. i komeHT. 1.C. Broinoi. Mocksa : AkaaeMidHuiA mpo-
ext, 2008. C. 473.

3 Arapuiikoa E.H. l'epmeHeBtrka B npasi (icTOpHKO-TIIPAaBOBHMI aHa-
J1i3) : UC. ... JIOKT. ropuj. HayK. Cankt-IlerepOypr, 1999. C. 156.

4 Slpkosa E.H. VcTopust 1 METOIOIOTHS IOPUIMYIECKON HAYKH : y4Ie0-
HOe 1ocodue. 2-¢ u3n., crep. Mocksa : ®JIMHTA, 2015. C. 84-85.
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aHaT3y ICHYIOTh Yy BHUDIAII HOPMATHBHO-IIPABOBHX
aKTiB, aKTiB CYJOBHX OpTaHiB, JIOTOBOPiB, OJIHOCTO-
POHHIX NPaBOYMHIB, CTATYTIiB, PETJIAMEHTIB, TOJOXEHb
Ta THIIUX HOPMATHBHUX JOKYMEHTIB.

3acTocyBaHHSI IIbOTO METOIy, HAa HAlly JJIyMKY,
3yMOBJICHE CKJIa[HOIIAMH, [TOB’SI3aHUMH 3 BUSIBICHHSIM
TEKCTY, [0 HA/IaJIl JIOCHIHKYEThCS.

O.M. SlpkoBa 3a3Havae, MO IHTEPIPETAIliS € TPOIIe-
COM PO3KPHUTTS CMHUCIIB, YKIQJICHUX Y TEKCTI SIK Mpe-
MeT HociipKeHHs’. [0roKyIOHCh i3 TAKOI0 TYMKOIO
aBTOPKH, YBa)Xa€MO 3a JOIUIBHE BiJ3HAYWTH, IO JIO
HOPMAaTHBHO-TIPABOBUX aKTiB BapTO CTABUTHCS SIK 10
TEKCTIB, SIK1 BOJIOJIIFOTH OCOOIMBOIO CIIEIU(DIKOFO.

[HTEepnpeTaTop y mporieci JIEKCHKO-MOP(OIOTITHOTO
Hd CHHTAaKCHYHOIO aHaI3y TEKCTy 3’SICOBY€ 3HAYCHHS
OKPEMHUX CIIB, y35THX 130JbOBaHO, a TaKOX PO3TIIs-
JIa€ CJIIOBOCIIONYYEHHSI Ta MPOTO3HUIIT, SIKi B KOMIUTEKCI
YTBOPIOIOTH 3aKOHOAaBYI Ae(iHimii’.

JlinrBiCcTH, y CBOKO Yepry, BiJ3HAYaIOTh, IO €JTHO-
CTI pO3yMiHHS ¥ TIPAaBWJIBHOTO 3aCTOCYBaHHS FOpPH-
JIUYHOT TEPMIHOJIOTIT HEMOXKIIMBO JOCATHYTH Ha Tpak-
tumi. [lin gac iHTepnperalii BapTO BUKOPHUCTOBYBATH
SIK OCOOJMBHM METOJOJIOTIUHUI arapar, 3acCHOBaHHUN
Ha JIOCSTHEHHSX JIIHTBICTHKH, TaK i TEPMCHEBTUYHUI
METOJIOJIOTIYHHUI arapart, 10 BKJIIOYae B cebe MeToj
«TePMEHEBTHYHOIO KOJIa», METOJI TIOTIEPEHBOTO PO3Y-
MIHHSI, KOHTeHIaIbHICTh. Taka B3aeMOJIisi TePMEHEBTHKHU
W JNHTBICTUKH B FOPUIMYHIN HayIll € YHIKaJIbHUM SBH-
IIEeM, PE3YJBTaTOM SIKOTO € IHTEPIIPETAIlis HOPM IpaBa.

[lepmioro ¥ onmHIE 3 HAWOUIBIT BaXKIUBUX CTaIil
IHTepIIpeTallii IpaBOBUX HOPM, BiJIIIOBITHO JI0 TIOTJISTY
npodecopa €mbchKOr0 yHiBepcuTeTy AapoHa bapaka,
€ BUOIp 13 Oe3J1iul 3HaueHb, SIKI MOXKE MICTUTH B COO1
TEKCT 3aKOHY, CaMe MPaBOBOr0, MaKCHMAJIbHO BiIIO-
BigHOTO JiTeparypHomy’. Hacripasai miteparypHi 3Ha-
YeHHsI CIIIB MICTATh 1 CEHC, KM MaB Ha yBa3i aBTop,
1 3HAUEHHSI, HEOOX1IHE JJIsl 3aCTOCYBaHHS B KOHKPETHIH
cutyarii. Came BUKOPHCTaHHS B TEPMEHEBTHII HOpMa-
TUBHUX TEPMIHIB y iX JIITEpaTypHOMY 3HAYCHHI € O3Ha-
KOIO0, 1110 JIA€ 3MOT'Y PO3MEKOBYBATH MPOIIECH IHTEpIIpe-
TaIlii HasSBHOTO TEKCTY 1 CTBOPCHHS HOBOTO MPAaBOBOTO
TEKCTY, 3aCHOBAHOTO Ha aBTOPCHKIM TepepoOIni MmoJo-
JKeHb YHHHOTO HOPMATHBHOTO aKTa.

[Ticnst BuOOpY 31 CHEKTpy JITEpaTypHUX 3HAYCHb
Yy IOpUIMYHIA TepMEHEBTUYHIM IHTEpIpeTalii BapTo
BHU3HAYWTH, SKE 3 JITEPaTypHHUX 3HAYCHb € HAWOULIBII
KOHTEKCTYaJIbHO OOIPYHTOBaHHM 3 MOIIISIY HOPMATHB-
HOro npu3HaveHHs Tekcty. OJHAK y 1bOMY pa3i 3ayBa-
JKUMO, 1[0 HE ICHY€ OJHO3HAYHO MPABWJIBHOTO, 1CTHH-
HOTO 3HAYCHHS: HA MPAKTHII BapiaHTH THTepIpeTAaIlii He
30iraroThcs B CTOPIH CYA0BOTO MPOIIECY, Y CYIIB PI3HUX

5 SpxoBa E.H. Ucropust ¥ METOHOJOTHS FOPHANYCCKON HAYKH :

yueOHoe nocobue. 2-e u3., crep. Mocksa : ®JIMHTA, 2015. C. 107.

¢ PomamoB P.A. Iurepmperariis mpaBa: JIHMBICTHYHHA 1 TEXHIKO-
FOPUANIHUIMA ACTICKTH. URL: https://cyberleninka.ru/article/n/
interpretatsiya-prava-lingvisticheskiy-i-tehniko-yuridicheskiy-
aspekty-1 (nara 3Bepuenns: 08.02.2020).

7 Barak A. Hermeneutics and Constitutional Interpretation. Faculty
Sholarship Series. 1993. Paper 3701. P. 678.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/19
WWW.UNI-GOETTINGEN.DE/REOS



Remizova Olesia

IHCTaHIIIH, y 3aKOHOJABINB. Y IBOMY W IPOSBISIETHCS
CYTHICHa OCOONMBICTH TEPMEHEBTHKH, IO CKJaJla-
€THCS 3 HEMOXKITMBOCT] BU3HAUCHHS i YCTaHOBJICHHS SIK
000B’SI3KOBOTO €JTMHO TIPABHIJIBHOTO TIAXOMY 1O 1HTEp-
nperarii. Y mijacyMKy BHOIp ii BapiaHTa BU3HAYAETHCS
3 ypaxyBaHHSM MIJIXOJIB, IO JOMIHYIOTh y TPaBOBIi
JYMITi CYCTITBCTBA, 1 POPMYETHCS TTPAKTHKA.

Kpim Toro, Barome 3HaueHHsI Ma€e (hakT 30iry pHUBaT-
HOTO 1 3araJIbHOTO B iHTepIperallii. Jleskor Miporo 1e
€ TIPAaKTUKO-THTEPIPETAIIMHAM TPOSIBOM TePMEHEBTHY-
HOTO KOJIa: 32 MaKCUMallbHO 00’ €KTHBHOI 1HTEpIIpeTa-
1ii KOHKPETHUX MPABOBIIHOCHH 3 ypaxXyBaHHSM 3aKJa-
JCHUX y HUX Cy0’€KTHBHHUX I[iJIEH, HaMipiB 1 3MICTy
MOXKHA OCSTHYTHU 3arajJbHUHM XapaKTep 3aKOHOIABCTBA,
IO 3aCTOCOBYETHCS IO PETYIIOBAHHS IIUX TIPABOBIIHO-
CHH, 1, HABIIAKH, TIJIBKU B Pa3i BpaXyBaHHS Xy 3aKO-
HIB, iX OCHOBOITOJIOXKHHX TPUHIIUITIB, IUJICH 1 3MIiCTy
OyZie HaHOUTBII KOPEKTHOI IHTEPIIPETOBaHA CYTHICTh
MPaBOBITHOCHH a00 K OJMHWYHOTO HOPMATHBHO-IIPa-
BOBOTO aKTa.

VY mporeci iHTepnpeTarii HeoOXiTHO BPaxOBYBaTH
SIK T i, HAMIPW 1 3HAYCHHS, MO TMOTCHIIHHO BKJIa-
JIaB Y TEKCT aBTOP, TaK 1 Ti, 3 IKMX BUXOAMTH IHTEPIIpE-
TaTop IOPUANYHOTO TEKCTY. 3aciIyroByIOTH Ha yBary
W BHYTpIIIHI IMEPEKOHAHHS aBTOpa W 1HTEpIpeTaTropa,
SIKI MAIOTH CTOCYHOK JI0 IIHOTO TIPAaBOBOTO TEKCTY. Tomy
MiAXOMUTH IO BHUPIMIEHHS [HOTO TEPMEHEBTUYHOTO
MMUTaHHS BapTO 3 BIAMOBIIHUM CTYIIEHEM PO3YMHOCTI,
a TaKoXX 13 3aCTOCYBaHHSIM TeHepaizamii i abcTpa-
ryBaHHs, Oepydd JIO yBarm BOJHOYAC 1 TPUBATHUN
XapakTep HOPMH IPaBa/CyTHICTh NPaBOBIJIHOCHH, SIKi
PETYIIOIOTHCSI IOTOBOPOM, 1 3araJIbHUN 3MICT 3aKOHO-
JIABCTBA, III0 3aCTOCOBYETHCS JI0 IUX BiAHOCHH.

['epMeHEBTHYHMI aHATI3 € METOJOM JOCIIDKCHHS,
Yy XOJl SIKOTO JOCIHITHHWILKHNA Marepiall 30MpaeThes
1 ¢ikcyeTbes. Bin HanexxHOCTI 3ac00iB (ikcarii mMare-
piay 3aJeXuTh NMPaBUIBHICTh BUSBICHHS WOTO CEHCY
3 MO3UIIH TepMEHEBTUKH. 3ayBa)KMMO, [0 OCHOBHHUH
TBOpYMH HAyKOBHH IOTEHIiA) IIMBUILHO-TIPABOBOTO
JOCITIJPKEHHS 3HAYHOKO MIPOIO 3aJICKUTh BiJl MPaBUIIb-
HOCTI 3aCTOCYBaHHS MPUHAOMIB TePMEHEBTHKH, Y MEXKax
SIKMX BiJOYBA€THCS ITOYATKOBE OCMHCICHHS TEKCTiB,
OTPUMAaHUX Ha TIEPIIOMY €Tari JOHAyKOBOIO JOCITi-
JOKEHHS (CTIOCTEpeXKEHHs, 30MpaHHs MaTepiaity TOIIO).
HalOyBatu repMeHEBTUYHUN JTOCBII MOCTIHHO O3HAYAE
OyTH B cTaHi HaOyBaHHS JOCBINY KYJIBTYpH 1 CIUIKY-
BaHHS 3 IHITUMH KYJIETypaMH.

Maru repMEHEBTUYHUN JOCBIJl 03HAYA€ IMOTOIKY-
BaTHCS 3 BHMOTOI «BUIKPUTOCTI». «BIIKpUTICTE»
1 KTOTOBHICTBY» THTEpPIPETATOPa O3HAYAE JIATH KYJIBTYpi
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(KynbTYypaM) MOJJIMBICTH BiJOyBaTHCS, TPOJOBXKYBa-
THCS. ByTH BIIKpUTHM JIO HOBOTO JOCBiy — Ii¢ OyTH
TOTOBUM JI0 PO3yMiHHS. B3aeM0O3B’SI30K 1HIIUBITyaTb-
HOTO JIOCBIJTy i KyJBTYpH CTa€ OYCBHIHUM 1 B PO3TIISIL
mporecy po3yMiHHA. IcTHHA € TepemyMoBOIO pPoO3y-
MiHHSI. MeTa po3yMiHHS B CHTYyaIlii iHTepIpeTaTtopa —
TIOB1JIOMHUTH Ha OCHOBI BJIIACHUX YIIEPEKCHB/BIACHOTO
PO3YMIHHS CYTHOCTI CIIpaBH, 30KpeMa, MpO IOBIIOM-
JICHE B TEKCTI.

He Bapro 3a0yBatm mpo Te, IO TEKCTH IPETEH-
IYIOTh Ha Te, abu OyTH «3aBEpIICHOI0 iCTHHOWO». L5
«TIPETEH31s Ha ICTUHY» TEKCTIB JIA€ThCS B3HAKU BXKE Ha
MOYaTKoOBiK (a3i posyminHA. Ha mii crajii nie Hemae
JKOTHOTO HATSKY, YU € T€, PO IO «TOBOPHUTH TEKCTY,
CIpaBJli OCTAaTOYHOK ICTHHOIO. BIiJMOBITHO 10 IHOTO
(bOpMyITIOETHCSI BUPa3, M0 TEKCT MPETCH/YE Ha ICTUHY
y Bunsai mijcranoBku (Unterstellung). ¥ 3B’s3Ky 3 ium
X.I'. Tazamep TOBOPHTE IIPO IIEPEAIYTTS 3aBEPIIEHO-
CTI» B PO3yMiHHI, SIKE BUPAXKAETHCSI B TOMY, IO TIOJIO-
JKCHHSI TEKCTY CIIPUAMAIOTh 32 ICTHHHI JIWIIE TOJI1, KOJIN
caM aBTOp MpHiMaE iX 3a ICTHHHI. 3 0Dy Ha Te3y Ipo
TiJICTAHOBKY 1CTHHH, TEPMECHEBTHKA BU3HAE, IO B HAC
HEMae 1HIOI MOXJIMBOCTI, K IependayaTtd iCTHHY Ha
OCHOBI HaIIIOTO BIIACHOTO CBITOPO3YMIHHSI Ta PO3yMIiHHS
B MEXax HaIrol MOBH®.

BucnoBku

3arajiom, IiICYMOBYFOUH BHIIIECKAa3aHE, MOYKHA 3PO-
OUTH BUCHOBOK, II[0 TEPMEHEBTHYHUI METO/ TOCTAE SIK
YHIBepcaJIbHUI METOJ ITi3HAHHS, B OCHOBI SIKOTO JIS)KHUTh
CYKYITHICTB TIepepO3yMiHb 1 MepeIyMOK, 0 3MiHIO-
FOTBCS 3 KOJKHOIO HOBOKO JICTAJLIIO, SIKY MH O€peMo 110
yBaru, Tak 3BaHE «TEPMEHEBTUYHE KOJIO», IO OMHUCYE
B32€MO3YMOBIICHICTE 0OYMOBIICHHX TPAHIII€I0, (aKTO-
pam¥ COIIaJIbHOTO CEPeOBUIIA i OCOOMCTHMHU HaXH-
JamMu Cy0’€KTa Ii3HAHHS MOSCHEHHS W 1HTepIpeTanii,
3 OTHOTO OOKY, 1 pO3yMiHHS — 3 1HILIOTO.

HacamkiHenp BapTo 3ayBa)KHTH, II0 THUTAHHS CYyT-
HOCTI IHTEpIIpeTallii B OPUINYHIM FepMEHEBTHIII TIOTpe-
Oye MoIaibIIoro HAyKOBOTO JTOCIiKeHHs. BHCHOBKH,
OTPUMaHI B XOJIi TIOAAJIBIIIOTO BTUICHHS TIPOTPAMU rep-
MEHEBTUYHOTO aHalli3y, Y IMONAIbIIOMYy TOTPEOyIOTh
OCMUCJICHHS 3 ypaxyBaHHSM HayKOBHUX pe3yJbTaTiB,
OTPUMAaHWX Ha 1HIIUX PIBHIX HAYKOBOTO JIOCIIKECHHS
(COITiONOTTYHOMY i aKCIOJIOTTYHOMY ).

8 MinakoB M.A. T'epMeHeBTHYHHMII JOCBiA i HOro poib B aHamisi

KyneTypu. Mynemueepcym. Dinocogcevruii aromanax. Kuis : LleHTp
nyxoBHOI KyabTypu. 2005. Ne 45. URL: http://ekmair.ukma.edu.ua/
bitstream/handle/123456789/462/Minakov_Germenevtychnyj dosvid.
pdf?sequence=1&isAllowed=y (nara 3Bepuenns: 08.02.2020).

139



Rym Olena Acts of social dialogue as European Union’s labour law sources

Acts of social dialogue as European Union’s labour law sources

Rym Olena

Candidate of Juridical Sciences,

Associate Professor of Social Law Department
Ivan Franko National University of Lviv, Ukraine

In the article, it is analyzed the essence and significance of social dialogue acts in the European Union Labour
Law. The attention is drawn to the fact that in the European Union the independence of the European social partners
and the promotion of their activities by the European institutions are seen as effective tools for social cohesion
and sustainability. It is emphasized that social partners, as unique subjects of labour law, operate at all levels
of regulation, from local to supranational. It is stated that the main levels of social dialogue in the EU are cross-
sectoral and sectoral and that social dialogue at the level of transnational companies which is actively developing.

The legal foundations of social dialogue in the European Union are analyzed. It pointed out that the EU is obliged
to support the role of social partners at its level, taking into account the diversity of national systems and facilitating
dialogue between social partners while respecting their independence.

It is highlighted that the results of social dialogue expressed in collective agreements may either become part
of Union law by a decision of the Council or may become binding as acts of social partnership. It is shown that
a large number of acts adopted as a result of social dialogue, to some extent, explains the lack of unanimity regarding
their legal characterization.

It is summarized that the social partners, together with the European Commission, have formed the foundations
for social dialogue at EU level. The dynamic development of their tripartite and bilateral communication has led to
an increase in the number of acts, some of which are now considered not only as sources of labour law but as better
models of legal support, which were formed on the basis of compromise between the participants of labour relations.

AKTH colliaIbHOIO Aiajory siK AxepeJia TPyaoBoro npasa €sponeiicbkoro Coro3y

Pum Onena Muxaitniena
KaHouoam puoudHux Hayx,
doyenm Kaghedpu coyianrbHo20 npasa

Jlvsiscbko20 HayionanbHozo yrisepcumemy imeni leana @panka, Ykpaina

Beryn

VYeminHe BUPIMICHHS CydacHHX IMpoOieM y cdepi
3alHATOCTI i HaliMaHOT Ipalli HEeMOXKJIMBE 0e3 3aTyYeHHS
COIliaIbHUX MApTHEPIB 0 MPOLECIB pehOpMyBaHHS TPY-
JoBoro mpasa. [1po 11e HeoJHOPa30BO 3a3HAYEHO Ha PiBHI
HaiBUIIOTO KepiBHULITBA €Bporieiicbkoro Coro3y (nasi —
€C)'. 3okpema, y posnaia eKOHOMIUHOT Kpu3u €Bporeii-
cekuii [TapnamenT 3a3HaunB y Pesomronii «IIpo HeTunosi
JOTOBOPH, FapaHTOBaHI MpodeciifHi MUITXU, THYUKY 0e3-
MEeKy Ta HOBI ()OPMH COIIATIBHOTO Iaiory» BiJ 6 JHITHS
2010 poky, 10 coIlialIbHU J1alior € HaA3BUYAHO BaX-
JIMBUM JIJISI TOCSTHEHHS JIeH y cepi 3alHITOCTI B pam-
kax crparerii «€Bpora 2020»%. A €sponeiicbka Komicis
(mani — €K) y noBinomieHHi «EBpONeHChKHNA CoLliallb-
HUH JiaJior: TOIMITOBX JI0 iHHOBaIiK 1 3MiH» (2002 pik)

' Communication from the Commission—The European social dialogue,
aforceforinnovationandchange/* COM/2002/034 1 final*. URL:https://eur-
lex.europa.cu/legal-content/EN/TXT/?uri=CELEX%3A52002DC0341;
Communication from the Commission — Partnership for change in
an enlarged Europe — Enhancing the contribution of European social
dialogue /* COM/2004/0557 final *. URL: https://eur-lex.europa.cu/
legal-content/EN/ALL/?uri=CELEX:52004DC0557.

2 Atypical contracts, secured professional paths and new forms
of social dialogue European Parliament resolution of 6 July 2010 on
atypical contracts, secured professional paths, flexicurity and new forms
of social dialogue. URL: https://eur-lex.europa.ceu/legal-content/EN/
TXT/?uri=CELEX%3A52010IP0263.
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CTBEPIDKYE, IO COIIaJIbHUH J1aJioT € YKOPIHEHUM B 1CTO-
pito €BPOINEHCHKOTO KOHTHHEHTY, YuM 1 BijpizHsie Coro3
Bij OLTBIIOCTI iHIIKX perioHiB cBity’. OTXe, HA PiBHI
€C caMOCTIHHICTh €BPOTCHCHKUX COIIAIbHUX MapTHE-
PIB 1 ClIpUsiHHSI TXHIN AISTTBHOCTI 3 00KY €BPOIHCTUTYIIIN
YBKAKOTh JNIEBUMH IHCTPYMEHTAMH COIIIAILHOT 3TypTO-
BAHOCTI Ta CTIMKOCTI.

€BpoiHTerparlisi, 110 CIOHYKA€E MiJMPUEMCTBA PO3-
BHUBaTHCS B TpPaHCHAIIOHAJILHOMY MacmTali, BHMa-
ra€e MOCWICHHS 3B’S3KIB MK yciMa TpaBISIMH PHUHKY
mpami. A comiajbHI MAapTHEPU SIK YHIKaIbHI Cy0 €KTH
TPYIOBOTO TIpaBa JilOTh Ha BCIX PIBHAX MPaBOBOTO
PETyJIFOBaHHS: Bij JIOKAJILHOTO JI0 HAJHAIIOHAIBLHOTO.
OTXe, MOCWJICHHS €BPOICHCHKOTO COIaIbHOTO Jlia-
JIOTY € NEePIIOYSPrOBUM 3aBIAHHSIM JUIS €BPOINEHCHKOTO
MEHEJKMEHTY, 0COOJIMBO 3 MUTaHb MOOUIBHOCTI POOO-
4ol CHJIH, BU3HAHHA npodeciiiHoi KBamidikalii Ta meH-
cifiHoro 3a0e3mneyeHHs. 3a JONOMOIOX) KOJEKTHUBHHUX
TIEPErOBOPIB COMIaIbHI MAPTHEPU MOXKYTh MOKPAIIUTH
YMOBH PHHKY TIpalli, pO3pOOHUTH 3aXOI IIOJO IOJI0-
JIaHHS TIHBOBOTO TMPALCBIALITYBAHHS 1 CTHMYIIOBATH
JieTajbHy 3aHHSATICTS.

*  Communication from the Commission—The European social dialogue,

aforceforinnovationandchange/* COM/2002/034 1 final*. URL:https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52002DC0341.
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MeTo10 cTaTTI € 3’ICYyBaHHS 3HAYCHHS 1 MICIIS aKTiB
COLIaJIbHOTO Jianory B TpyznoBomy npasi €C.

BukJjiag ocHOBHOro MaTtepiany

OCHOBHUMH  pIBHAMH  COLIAJbHOIO  Jajnory
B €C e Mikrany3eBuii 1 raimy3eBuil. Takok y KOHTEK-
CT1 BUKITHKIB, siKi noctanu nepen €C, €K koHncrarysana
notTpedy PO3BUTKY COLIaJIbHOIO A1ajlory Ha PiBHI TpaH-
CHAIIIOHAJILHUX KOMIaHii*. €IUHOI opraHisaliero,
110 YIOBHOBAXXEHA MPEJCTABIATH IHTEPECH IMpalliBHU-
KiB Ha 3arajbHOEBPONEHCHKOMY PiBHI, € €Bpornencbka
koH(enepanist npodceninok (European Trade Union
Confederation (ETUC)), a 3 60Ky poOOTOIaBLIB — II¢
Kongenepartist eBporeiicekoro 6izuecy (Confederation
of European Business (BusinessEurope)), €Bponeiicbka
acowuianis peMiCHUITBA, MaJIMX 1 cepeIHIX MiIPUEMCTB
(European Association of Craft, Small and Medium-
Sized Enterprises (UEAPME)) 1 €Bponeiicbkuii HeHTp
POOOTONABIIIB 1 IiJIPUEMCTB, IO HANAIOTH JIEPXKABHI
MOCIIyTH Ta MOCIYTH 3arajibHOroO xapaktepy (European
Centre of Employers and Enterprises providing Public
Services and Services of general interest (CEEP))’.

€BpoNeHChKUN CEKTOPANbHUHN COLIANILHUN Jiaior
B110yBa€THCS HA rally3eBOMY piBHI MK €Bponeiicbkoro
KOH(enepali€o yIpaBIiHIiB i MeHemKepiB (European
confederation of executives & managers staff (CEC)),
€BporneiichKor KoH(peaepalliero He3aneKHUX IpodCIti-
10k (The European Confederation of Independent Trade
Unions (CESI)), Panoto eBporneiicbkoro mpodeciitHoro
Ta ympasiiHchkoro nepconany (Council of European
Professional and Managerial Staff (EUROCADRES))
i CorozoM 00’€IHaHb TPOMHCIOBIIB i poOOTOHAB-
uiB €sponut (The Union of Industrial and Employers'
Confederations of Europe (UNICE)). 3 noBHUM miepe-
JIIKOM COIiaJIbHUX TapTHEPIB 3aJIEKHO BiJ PiBHS COIIi-
anbHOro niajory B €C MoXHA 03HAMOMHTHUCS 3a MOCH-
naHHsM®,

[IpaBoBor0 OCHOBOIO couianbHOro aiajgory B €C
€ nonoxeHHs crareid 152, 154 ta 155 [loroBopy npo
¢yukuionysanus €C (mani — JPEC). 3okpema, 3rigHOo
31 crarrero 152 JIPEC, Coro3 BU3HAE Ta MIATPUMYE Ha
CBOEMY PiBHI pPOJIb COLIaIbHUX MapTHEpiB, OepydH 110
yBaru po3MaiTTs HalllOHAIbHUX CUCTEM, @ TAKOX CIIPUSE
Jiaiory MK COLaJIbHUMH TapTHEpaMH, MOBaXKalouu
IXHIO He3aneXHIcTh. Ha mocuneHHs comlajpbHOro gia-
JOTy W pojil COLiaJIbHUX MapTHEPIB TAKOXK CHPSMO-
BaH1 MMOJIOKEHHS. HU3KU JUPEKTUB, a came: JJupekTuBu
2002/14/€C Bix 11 6epe3ns 2002 poky mpo BCTaHOB-

4 Clauwaert S. European framework agreements: ‘nomina nuda

tenemus’ or what’s in a name? Experiences of the European social
dialogue in Transnational collective bargaining at company level
A new component of European industrial relations? Isabelle Schomann,
Romuald Jagodzinski, Guido Boni, Stefan Clauwaert, Vera Glassner
and Teun Jaspers Brussels, 2012. ETUI aisbl, Brussels. P. 125.

> Who are the European social partners? URL: https://www.etuc.org/
en/who-are-european-social-partners.

¢ List of European social partners' organisations consulted under
Article 154 TFEU. URL: https://ec.europa.eu/social/BlobServlet?docld
=2154&langld=en.
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JICHHS 3arallbHAX TPaBII iHPOPMYBAHHS Ta KOHCYIb-
tarii mpamiBHUKIB €Bponeiicskoro CriBroBapucTsa’
ta Jupextusu 2009/38/€C Bim 6 tpaBas 2009 poky
PO CTBOPEHHS €BPOIEHCHKOI poOiTHHYUOI pajgu abo
PO MpOoLEeaypH 1HPOPMYBAHHS Ha KOHCYJIBTYBaHHS Ha
PiBHI 3araJbHOEBPOINEHCHKOTO MACIITA0y TiANPHEMCTB
1 IxHiX 00’ €HAHE®.

€BpoIIeliChKi COIialibHI TapTHEPH 3aHMar0Th 0CO-
OmuBe craHoBuine y npasi €C 1 mopa3 OiuibIe nomy-
YarThCS JI0 MPOIECY MPUHHATTS PIlICHb HA €BPOTICH-
CBKOMY, MIKTaJy3eBOMY, TaJy3eBOMY pIBHSIX 1 piBHI
KOMITaHii’. 30KpemMa, Ha €BpPOINEHCHKOMY piBHI opra-
Hi3allii TpaIiBHUKIB 1 POOOTOAABINB SK MPUBLICHO-
BaHi 3aIliKaBlieHI 0cOOM OepyTh y4acTh Yy IEPEroBopax
3 MUTaHb (OPMYBAHHsI Ta peaizallii CoIiaibHOT TOJTi-
tukn €C. Y vactuni 2 crarti 154 JIOEC Haromomry-
€Thcsl Ha 000B’s3ky €K mpoBectH KoHCynbTamii i3
COIIaJIFHIMHU TIapTHEpaMH IMOJO0 MOMKIJIMBUX HaIps-
MiB gisutbHOCTI €C y cdepi comianbHol momiTuku €C.
Buueprauit mepenik ramy3ed Ui KOHCYJIBTYBaHHS
3akpimieHo crarrero 153 JIOEC.

SIK1110 B pe3yInbTari IibOTo eTaIly IeperoBOpiB OMiTh-
HICTh OOpPaHUX HAMPSMIB POOOTH MIATBEPANUTHCS, TO €K
Ma€ TPOJIOBKUTH KOHCYJBTAIIIT 13 COIliaTbHIUMU ITapTHE-
pam¥ 1o/10 3MicTy MaiOyTHi# miif Coro3y Ta HACTYITHHX
3MiH. Ha KO)XKHOMY 13 [IMX €TariB COIialibHI MapTHEPH,
y CBOIO Uepry, CKepoByrTh Jio €K BlacHi BHCHOBKH
abo x pekoMmenparii. JlymMka coOIliaJIbHUX IapTHEPIB
MOBWHHA OyTH BpaxoBaHa ITijl 4ac po3po0IeHHS i yIpo-
BaJDKEHHSI BIJIIOBITHIX MEXaHI3MiB IIPABOBOTO PETYIIIO-
BaHHs Ha piBHI €C.

BonmHouac micis 3aBepieHHS KOHCyabramii i3 €K
COIlialibHI MapTHEPU MOXKYTh KIIOIOTaTH TPO Tiepe-
Jady THUTAHHS, IIOAO SIKOTO BEIUCS IIEPErOBOPH, IS
BUDIIICHHS B pPaMKax JBOCTOPOHHBOTO COIIaJIbHOTO
mianory. 3a Takux ymoB €K mpusynuHSE CBOIO 3aKo-
HOJIaBUY IHIIIATHBY, 110 MOKEe OyTH BiJTHOBJICHA JIHIIIEC
B Pa3i HEJIOCATHEHHS 3TOJIU COIIaJIbHUMU ITapTHEPAMHU.

3anexnapyBaBIIi CBOE OakKaHHS CaMOCTIHHO PO3-
pOOUTH MEXaHi3M PETYJIIOBaHHS TPYIOBHX BIJIHOCHH,
COIlialbHI TAPTHEPH CAMOCTIHO TPOBOASTH KOJCK-
THBHI TIEPETOBOPH, IO B IMJICYMKY 3aBEPIIYIOTHCS TIiJI-
nMucaHHsAM KoJiekTuBHOI yromu. Crarrero 155 JIOEC

7 Directive 2002/14/EC of the European Parliament and of the Council
of 11 March 2002 establishing a general framework for informing
and consulting employees in the European Community — Joint declaration
ofthe European Parliament, the Council and the Commission on employee
representation. OJ L 80. 23.03.2002. P. 29-34.

8 Directive 2009/38/EC of the European Parliament and of the Council
of 6 May 2009 on the establishment of a European Works Council or
a procedure in Community-scale undertakings and Community-scale
groups of undertakings for the purposes of informing and consulting
employees. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
CELEX:02009L0038-20151009.

®  Van Hoek, Aukje A.H. The Social Dialogue as a Source of EU Legal
Acts — Past Performance and Future Perspectives (December 7, 2015).
Draft paper submitted for publication in the collected courses volume
ofthe EUI Summer Course on European Law 2014 as one of the Specialized
Courses on “EU Legal Acts: Challenges and Transformations”(OUP).
P. 128. URL: https://ssrn.com/abstract=2700365 or http://dx.doi.
0rg/10.2139/ssrn.2700365.
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nepeadadeHo JiBa CIOCOOM BHUKOHAaHHS TaKHX YTOII.
3rigHO 3 MepIMM, KOJEKTHBHI YTOIH 3 MUTAaHb, BU3HA-
yeHux crarrero 153 JIOEC, BUKOHYIOTHCS PIICHHM
Panu 3a mponoswuiero Kowmicii, npo 1o iHpopMyeThest
€sponeiicekuii [Tapmament. s mboro cTopoHu KoJek-
THUBHOI yTOIY NOBUHHI CITUTHHO HATIONATATH HA TAKOMY
croco0i ii iMIuIeMeHTallii.

[Tepm HiX TOHATH TEKCT KOJCKTHBHOI Yrojd Ha
3arBeppkeHHs Pann, €K mnepeBipsie peacTaBHAILKAN
cTaryc JOTOBIpHUX cTOpiH (iXHIA MaHJar), «3aKoH-
HICTB» KOXKHOI CTarTi yroju (Ha BIAMOBIIHICTH MpaBy
€C) 1 NOoJNOKEHHST MO0 MAalUX 1 CepemHiX IiIpH-
eMCTB. Jluie momo TUX yrof, siKi yCIIITHO MPONIILITH
MePEeBIpKy, CTOPOHH MOXXYTh BHMAaraTd HACTYITHOI iX
nepenadi Ha po3nan Paam Juis yXBalieHHS pIillICHHS.
Pama, y cBoro uepry, He Mae IOBHOBa)KCHb YHOCHTH
3MIHH JIO TEKCTy KOJIGKTUBHOI yrojau. BoHa yxBaitoe
PIIIEHHS 11010 HAAaHOTO T JoKymeHTa'’.

Uwn He HAHOLTBII CYNepewINBIM aCTICKTOM IIi€l Tpo-
nenypu € MOXJBICTh €K BIZIMOBHTHCS BiJl HACTYITHOT
Tiepesiadi KoJICKTUBHOI YTOIH JIJIsl 3aTBepIKeHHs Paoro.
OcTaHHIi TaKWid BUTIAJIOK TpanuBes B TpaBHi 2018 poky,
ko €K He mepenama Ha posmisin Pamm €Bponeicbky
rajly3eBy PaMKOBY YTOIy TpO 3aXHCT MpodeciifHoro
37I0pOB’sl Ta OE3IEKH B MEPyKapChKii ramysi, mo Oyia
yxianaena Mix npodeninkoro UNI Europa Hair & Beauty
(y pamkax ¢eneparii npodemninok UNI Europa) Ta opra-
Hizamiero poboronasiis ranysi Coiffure EU".

[Tompu To¥ Qakt, 10 NEBHI IOPUIANYHI apryMEHTH
HABOJAWIINCS, yC€ X OCHOBHOIO MPHUYMHOIO BiIMOBH
CTaJia MoJIITHYHA, a 3arieBHEHHs 3 00Ky €K B ToMYy, 1110
icHye ToTpe0a BperyJIFoBaTH TPYJAOBI BIIHOCHHH Y BiJl-
MOBITHINA cepi 3a JOMOMOTOK akTiB opraHiB €C, He
€ TIEPEeKOHIIMBUMU, aJke B MuHynoMy €K gacto BUKO-
PHUCTOBYBaa COIMIAIBHUHA JiaJIOT JJIs BIPOBAJKCHHS
comianeoi momtukn €C, a TakoX IS ITOJOJIaHHs
MOJIITHYHUX Oap’epiB, SKi, TPAIISIIOCS, TOCTABAIIN MIXK
Heto Ta Payioro. Kpim 11p010, y BitacHuX JiokyMeHTax €K
Ha3MBaE COLIAIILHUI J1aJIOT BAXKJIIMBUM €JIEMEHTOM HaJl-
HaIlOHAIBHOTO ypasiminast 2, OTke, BiIMOBa repenaru
Paxi KonmekTWBHY yTOIy, YKJIaIEHHS SIKOI 3aCBiIUHIIO
(bakTUYHE PO3MIMPEHHS COIAIBLHOIO JI1aJIoTy Ta 3Mill-
HEHHS COIlIaJIbHUX TapTHEPIB, MOSCHIOETHCS Mepexpe-
meHHsM cdep inTepeciB €K Ta corianbHUX MapTHEPIB.

Ha nymky 3apy0iKHHX HAayKOBITiB, TaKa BiIMOBa € 0€3-
MPEICICHTHUM aKTOM HEIIOBArH JIO aBTOHOMIT COIliaTb-

10 PusaeBa Adar Pamu3z kbi3bl. [IpaBoBble OCHOBBI COLMAIBHON MO~

THKH ¥ PEryJINpPOBaHMs TPYLOBBIX oTHOIIeHHIT B EBporeiickom Corose :
JIMCC. ... KauJ. fopua. Hayk : 12.00.10. Mockga, 2009. C. 106; Goerke L.
and Piazolo K. Decision-making under the EU's Social Chapter.
International Review of Law and Economics. 1998. Ne 18 (2). C. 225.

" Dorssemont F., Lorcher K. & Schmitt M. (0027). On the Duty to
Implement European Framework Agreements: Lessons to be Learned
from the Hairdressers Case. Industrial Law Journal, Advance Article,
Volume Advance Article. 2019. Nov 9, 27. C. 575.

12 Atypical contracts, secured professional paths and new forms
of social dialogue European Parliament resolution of 6 July 2010 on
atypical contracts, secured professional paths, flexicurity and new forms
of social dialogue.URL: https://eur-lex.europa.cu/legal-content/EN/
TXT/?uri=CELEX%3A52010IP0263.

142

Acts of social dialogue as European Union’s labour law sources

HUX TIAPTHEPIB, sIKa TapaHTyeThes crartero 152 1dEC,
I MOpYIICHHSM OCHOBOIIOJIOXKHOTO MpaBa Ha KOJEK-
THBHI TIEPETOBOPH, IO 3aKpiIuieHe ctarTero 28 Xaprii
ocHoononiokauX npaB €C. Omxke, xoga mpaBo €C
1 HaJUIge COIliAIbHUX TAPTHEPIB IMOBHOBAKCHHSIMHU
B HOPMOTBOPUYOMY IPOIIEC], YCE K JOCTATHIX MPABOBUX
3aco0iB JuIs 1X peaiizamii He 3akpirmumoe. Ta monpu e,
YUHHI MMPaBHIIa BCE K JTO3BOJISIFOTH IOMOBIICHOCTI COIIi-
aJBHUX TTAPTHEPIB 00CPHYTH YaCTHHOIO 3aKOHO/IaBCTBA
€C, mo, 6e3yMOBHO, ITiJIBUIIYE PIBEHb TAPAHTOBAHOCTI
paB, sIKi 3aKPiIICHI KOJIEKTHBHOIO YTOIO00'*.

[lompasna icHye albTepHATUBHUHN MUIAX peatizarii
aKTIB COIaJIbHOTO JIiajory. BimoBiaibHICTh 3a BUKO-
HaHHsI KOJICKTUBHUX YTO/I, SIK1 yKJIa/ieH1 Ha piBHI Coro3y,
MOXYTh Y3iTH Ha cebe caMi COIliaJIbHI TMapTHEPH.
VY TakoMmy pasi peamizaiisi BiJIOBIJHHX JOTOBIPHHUX
TIOJIOKEHBb B1JI0YBATHMETBCS 3TiJHO 31 CICIiaIbHUMHU
MpoIelypaMi Ta TPAKTHKAMH COI[IaJIbHUX ITapTHEPIB
1 neprkaB-wieHiB. Hanpukian, PamMkoBa yroma mpo teie-
nparrio (2002 pik)'® HaOysa YHHHOCTI B YTOPIIKHI 3aB-
JIIKA 3aKOHOJIaBUil mporienypi, a B JlaHii yepe3 yroay
HAIOHAJIBHUX COIIAIbHHUX MMapTHEPiB'S.

ToOTO pe3ynbTard COIaILHOTO JIIANOTY, 10 BUpa-
JKEHI B KOJIGKTUBHHUX yTojJax, MOXyTh ab0 XK CTartu
4acTHHO 3akoHomaBcTBa Coro3y 3a pimieHHsM Panu,
a00 x HaOyTH OOOB’SI3KOBOCTI SK aKTH COIIaJbHOTO
mapTHepcTBa. Y KOHTEKCTI OCTaHHBOI nporenypu €K
3aKJIMKAE COIIAIBHUX MMapTHEPIB MOCTIHHO MOHITOPHTH
BIPOBA/DKEHHS B JIIF0 TIOJIOKEHb KOJIEKTUBHHUX YTOJ Ha
MICIISIX 1 pETYSPHO TOTYBAaTH 3BITH PO CTaH 1X BHKO-
HaHHsI. 3T1HO 3 HAI[IOHAJIBHUMH MPOLIECAYPaMH, HATIPH-
KJIaJl, BUKOHYIOThCS TaKoK PaMkoBa yroja mpo crpec
Ha po6ori (2004 pik)!’, KosekTHBHA yroaa mpo OXOpOHy
3710pOB’sI IPAIiBHHUKIB IILIIXOM HAJIEKHOTO TOBOKEHHS
1 BHKOPUCTAHHS KPUCTAIIYHOTO KPEMHIIO Ta MPOIYK-
TiB, 1110 MicTATH #oro (2006 pik)'®, PamkoBa yroma mpo
JIOMaraHHs Ta HaCHJILCTBO Ha poboTi (2007 pik)'’, Pam-
KOBa yroja mpo iHKmo3uBHI puHKH mpari (2010 pik)?,

3 Dorssemont, .F., Lorcher, .K., & Schmitt, .M. (0027). On the Duty
to Implement European Framework Agreements: Lessons to be Learned
from the Hairdressers Case. Industrial Law Journal, Advance Article,
Volume Advance Article — Nov 9, 27 (2019) C. 602.

4 bouBnunmHM P. BOmpochl CONMANBHOTO MapTHEPCTBA M TPYIOBBIX
otHoweHnit B EBpome. TpynoBoe 3akoHOZATENbCTBO M apOMTPAX,
M. 2005, C. 26.

5 Framework Agreement on telework 16/07/2002 URL: http://erc-
online.eu/wp-content/uploads/2014/04/2006-01428-EN.pdf

1 Van Hoek, Aukje A.H., The Social Dialogue as a Source of EU Legal
Acts — Past Performance and Future Perspectives (December 7, 2015) Draft
paper submitted for publication in the collected courses volume of the EUI
Summer Course on European Law 2014 as one of the Specialized Courses on
“EU Legal Acts: Challenges and Transformations”(OUP). P. 143. URL.: https:/
ssrn.com/abstract=2700365 or http://dx.doi.org/10.2139/ssrn.2700365

17" Framework agreement on work-related stress. URL: https://travail-
emploi.gouv. fr/IMG/pdf/StressAccordCadresEuropeen.pdf.

18 Agreement on Workers Health Protection through the Good Handling
and Use of Crystalline Silica and Products containing it. URL: https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:42006A1117(01).

1 Framework agreement on harassment and violence at work. URL:
https://drive.google.com/file/d/0BIRTVO08-rjErY URTckhMZzFETEk/
view.

20 Framework agreement on inclusive labour markets. URL: https://
ec.europa.eu/social/BlobServlet?mode=dsw&docld=8850&langld=en.
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PamMKkoBa yrosia mpo akTHBHE CTapiHHS Ta 3B’ SI30K MIXK
mokoinasmu (2017 pik)*!, PamkoBa yroma mpo peko-
MEH/IaIlii MO0 MOKPAIIECHHS OTUIaYyBaHO1 3aHATOCTI
B CUIBCBKOMY TOCIIOApCTBI B JiepkaBax-uieHax €C
(1997 pik)?** Tomro.

Hasenene nmae 3Mory BkazaTu Ha B3a€EMHUN BIUIUB,
o HOro 3MIHCHIOITH COIlialibHI TTApTHEPH Ta €BPOIH-
CTUTYIII B MpoIleci NMPOCYBaHHS BIACHUX IIHHOCTEH.
Hanpuknan, corianbHi apTHEPH MOXKYTh BHKOPHUCTOBY -
BaTH HA/HAI[IOHAJIbHI CTPYKTYPH JJISl 3MIHH HaIllOHATb-
HOTO TPABOBOTO PETYNIOBAHHS TPYAOBUX BiTHOCHH. I,
HaBIakd, ycTaHoBH €C TaKoX 3aly4aroTh COIIaIbHUX
MapTHEPIB 3 METOIO JIOCATHEHHS ITJIeH TXHBOT TOJIITHKH.
VY TakoMmy pasi KOJCKTHBHI MEPETOBOPH CIYTYIOTh Ji€-
BHM 3aXO0JIOM BUPILICHHS MTPOOIIEM, III0 YaCTO CYIPOBO-
JOKYIOTH 3aKOHOTBOPUI TIPOIIECH COIIaIbHOI Chepu.

CroroyiHi 0a3a IUX aKTiB COINIAJBHOIO JTiaJIOTy
€C* napaxoye 16 yrom, mo mmsiraloTh BAKOHAHHIO
3a pimenusM Pagu?*. IlpukiagaMud Takdx Yrom, IO
YKIIaJICH1 Ha MIDKCEKTOPalIbHOMY PiBHI, €:

— PamkoBa yroma mpo OaTbKiBCBKY BIJITYyCTKY,
ykaagena mix ETUC, UNICE, CEEP 14 rpynHsa
1995 poxky (mizHinre nepenecena B Jlupekrury 96/34/
€C Bin 3 yepsus 1996 poky)>; choroani s Jupexkrusa
ckacoBana JlupektuBoro 2010/18/€C Big 8 Oepesns
2010 poky mpo BHPOBaDKEHHS MEPETIISTHYTOI pamMKo-
BOi yromu mpo OaThKIBChKY BIJIYCTKY, YKJIaJICHOIO
BUSINESSEUROPE, UEAPME, CEEP and ETUC?;

— PamkoBa yrozia mpo HEMOBHY 3alHATICTb, YKJIa-
nena mix ETUC, UNICE Ta CEEP 6 wepBas 1997 poky
(3romom TpancpopmoBana B upekruBy 97/81/€C Big
15 rpymus 1997 poky)?;

— PamkoBa yroma mpo po0OOTy Ha BU3HAYCHHM
tepmin, ykiamena mikx ETUC, UNICE rta CEEP
18 6epesns 1999 poky (mizHinre nepeTBopeHa B Jlupek-
tuy 1999/70/€C Bin 28 uepBHs 1999 poky)?.

2l Framework agreement on active ageing and an inter-generational

approach. URL: https://ec.europa.eu/social/BlobServlet?mode=dsw&do
cld=11775&langld=en.

22 Recommendation framework agreement on the improvement of paid
employment in agriculture in the Member States of the EU concluded by
COPA/GEOPA and EFA/ETUC on 24 July 1997. URL: https://ec.europa.
eu/social/BlobServlet?mode=dsw&docld=8317&langld=en.

% Social dialogue texts database. URL: https:/ec.europa.cw/social/main.jsp?c
atld=521&langld=en&day=&month=&year=&sectorCode=&themeCode=&ty
peCode=ATYPO01&recipientCode=&mode=searchSubmit&subscribe=Search.
2 European Industrial Relations Dictionary Social dialogue. URL:
https://www.eurofound.europa.eu/observatories/eurwork/industrial-
relations-dictionary/social-dialogue.

% Council Directive 96/34/EC of 3 June 1996 on the framework
agreement on parental leave concluded by UNICE, CEEP and the ETUC.
URL: https://eur-lex.europa.cu/LexUriServ/LexUriServ.do?uri=CELEX
:31996L0034:EN:HTML.

% Council Directive 2010/18/EU of 8 March 2010 implementing
the revised Framework Agreement on parental leave concluded by
BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing
Directive 96/34/EC. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?qid=1581415338253&uri=CELEX:32010L0018.

27 Council Directive 97/81/EC of 15 December 1997 concerning
the Framework Agreement on part-time work concluded by UNICE,
CEEP and the ETUC. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:31997L0081.

2 Council Directive 1999/70/EC of 28 June 1999 concerning
the framework agreement on fixed-term work concluded by ETUC, UNICE
and CEEP. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?ur
i=CELEX:31999L0070:EN:HTML.
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Ha ramyseBoMy piBHi 3a JJOIIOMOTOFO JJUPEKTUB YIIPO-
BaJDKYIOThCs €BpOTIelichKa yToja Impo opraHizaliio pooo-
goro gacy MopskiB Bix 30 BepecHst 1998 poky (imrmie-
MeHToBaHa JlupektuBoro 1996/63/€C Bim 21 yepBHS
1999 poky)?, €Bporieiicbka yroza mpo opramisaiiro pobo-
4Oro 4yacy MOOUILHHX TIPAaIliBHUKIB IMBLIBHOI aBiarii
Bij 22 Oepesns 2000 poky (yrnpoBajkeHa B it Jupek-
tuBoro 2000/79/€C Bix 27 mucromama 2000 poky)*,
€Bporeiicbka yroma Tpo JIesiKi acIieKTH OpraHizarii
poboYOro yacy Ha BHYTPIITHHOMY BOJHOMY TPaHCIIOPTI
Bi 15 smororo 2012 poky (yBenena B jito JJupexTuBoro
2014/112/€C Bix 19 rpymast 2014 poxy)*! Toro.

KonexktuBHI yrogum He eamHi (HOpMH 00’ €KTH-
Ballii pe3yJbTaTiB COIIaJbHOTO JIIaJIOTy Ha piBHI
€C. 3rigno 3 Iloeigomnenusm €K «IlapTHepcTBO
3apajyd 3MiH y PO3IMIUPEHIH €BpoOIi — MOCHICHHS
BHECKY €BPOIEHCHKOTO COIIaIbHOTO JIaoTy» BIJ
12 cepmrst 2004 poky, akTaMHu COIIAILHOTO MapTHEP-
CTBa TAKOXK €:

— JIOKyMEHTH 3 NpOIECyalbHUX MUTaHb (PAMKOBI
HacTaHOBH (frameworks of action), KepiBHI BKa3iBKU
(guidelines), xonexcu moBeAiHku (codes of conduct),
TOJIITHYHI BKa3iBKU (policy orientations) Tomo), sKi,
TIOTIPY BIJICYTHICTH O0OB’SI3KOBOTO XapakTepy, yce K
MMOBUHHI BUKOHYBATHCS, 1 I TpOIeC MiJIArae pery-
JSIPHOMY MOHITOPHHTY;

— chumbHI OyMKHW (joint opinions), Aekmaparii
(declarations) Ta iHIII HEOOOB’SI3KOBI JOKYMEHTH
(tools) 3 OKpeMHX THUTaHb €BPOIEHCHKOT COIMIabHOT
TOJIITHKH, 10 YXBAJIOKTHCS IS CIPHSIHHSI OOMIiHY
3HaHHSMHU;

— MOpOLEAYPHi aKTH, 1[I0 BCTAHOBIOIOThH MPaBUiIa
JIBOCTOPOHHBOTO J[1aJIOTy MiX CTOPOHAMH Ta IpaBHIIa
MIPOLIEAYP JUIsSl TAITY3€BUX KOMITETIB COIIAILHOTO Jia-
Jory;

— aKTHW KOHTPOJIFO Ta 3BITHOCTI 3a HACIIIIKAMU JIiH
COIlIAIBHUX TIAPTHEPIB;

— aKTH «HOBOTO MOKOJIHHS», BHUKOHAHHS SKHUX
3a0e31euy€eThesl  COIialbHUMHU  TIapTHEPAMH  Camo-
CTIHHO, SIK 1 KOHTPOJIb 1X YIPOBAKCHHS.

Jlo ocraHHIX, 30KpeMa, Halle)aTh TaK 3BaHi aBTO-
HOMHI yTOJIH, IO HAJAKTh PeKOMEHaIii 3000B’s13a-

2 Council Directive 1999/63/EC of 21 June 1999 concerning
the Agreement on the organisation of working time of seafarers
concluded by the European Community Shipowners' Association (ECSA)
and the Federation of Transport Workers' Unions in the European Union
(FST). URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=C
ELEX:31999L0063:EN:HTML.

3 Council Directive 2000/79/EC of 27 November 2000 concerning
the European Agreement on the Organisation of Working Time of Mobile
Workers in Civil Aviation concluded by the Association of European
Airlines (AEA), the European Transport Workers' Federation (ETF),
the European Cockpit Association (ECA), the European Regions Airline
Association (ERA) and the International Air Carrier Association (IACA).
URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX
:32000L0079:EN:HTML.

31 Council Directive 2014/112/EU of 19 December 2014 implementing
the European Agreement concerning certain aspects of the organisation
of working time in inland waterway transport, concluded by the European
Barge Union (EBU), the European Skippers Organisation (ESO)
and the European Transport Workers' Federation (ETF). URL: https://eur-
lex.europa.eu/legal-content/GA/TXT/?uri=CELEX:32014L0112.
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HUAM Cy0’€KTaM 00 MoJieJield TIOBEJIHKH Ha HaIlio-
HaJBHOMY PiBHI.

3rigHo 3 manumu €K, 3 1998 poky comianbHUMH
naptHepaMu yxBasieHo 1oHag 900 JOKyMEHTIB OO0
HAMPI3HOMAHITHIIINX MUTaHb COIIaJbHOT MOJITHKHZ.
ChOTOJIHI MDKTally3eBHH 1 Tally3eBUH COIaIbHUN JTia-
sor Ha piBHI €C OXOIUTIOE TaKi TeMH, K CKOHOMIYHE
3pOCTaHHS Ta SKICTh POOOTH, YMOBH TIpalli, OXOPOHA
3JI0OPOB’sI, Oe3IeKa Ipaili, FeHIepHa PiBHICTh, KOPIIOpa-
THBHA COIliaJIbHA BiINOBIABHICTh, TUTAHYBAaHHS i pec-
TPYKTYpH3allisl MiAPUEMCTB, IEPCIIEKTUBH Ta BUKIHKA
BIIPOBA/KEHHS HOBUX TEXHOJIOTIH, ocBiTa ¥ mpode-
cifiHa miroroBka, pemorpadigi 3miau Tomo. OcraH-
HIMH pOKaMH TaKOX Ha TIOPSIOK JICHHWH CcOIlialibHI
MapTHEPHU BUHOCATH TMHTaHHS IH(pOBI3allii poOoymnx
MPOIIECIB 1 X BIUIMBY Ha 3aHHSATICTS.

Benuka KimbKICTh aKTIB, 110 YXBATIOKOTHCS B PE3yIilhb-
TaTi COIIAIBHOTO JIIAJIOTY, IO IEBHOT MipH ITOSICHIOE BiJI-
CYTHICTh OJTHOCTAWHOCTI MO0 1X MPABOBOI XapaKTepH-
cruku. Hanpukiaj, Ha raay3eBoMy Ta MiXKraiy3eBoMy
PIBHSX pO3PI3HSIOTH TPH Pi3HI IPYIH aKTiB COIIAILHOTO
miayory. J{o mepiroi rpymu HaJiexarh akTH, sSIKi BU3HAYa-
FOTh MPOIICAYPY KOJIEKTHBHHX ITeperoBopiB 1 aid. [pyra
rpyIa CKIaIa€eThes 31 CIIJIBHUX 3asB, IyMOK 1 JIeKIapa-
i, mo aapecyroTthes opradam €C. Li TekeTn yxBaio-
FOTHCS B paMKax MOJITHYHOT JUCKYCIT MO0 COIiaTbHIX
acrekrtiB momitikn €C 1 € HeoOOB’ I3KOBUMH ISl ajpe-
cariB. TpeTs Tpyma akTiB 30pi€HTOBaHA Ha BUPOOJICHHS
CHIIBHUX MIJXOMIB IO ITOOJIAHHS COLaJbHUX BUKIIU-
kiB Ha piBHI €C 1 HacTymHy iX peaji3allifo Ha HaIlio-
HaJILHOMY PiBHI*.

OcranHro Tpymy aktiB €K B gomoBimsx miomo
COIIaJIbHOTO JIANOTY TOMINSE HA TPU PIi3HI MIATPYITH
(3aJIeKHO BiJ] X IOPUIMYHOT CHIIM Ta XapakTepy 3axo-
JIB, sSKI BOHU TepeadadaroTh). [lepma miarpyna akTiB
CIpsSIMOBaHA Ha PO3’SICHEHHS aKTIB COIIAJILHOTO TMapT-

32 European Industrial Relations Dictionary. European social dialogue.
URL: https://www.eurofound.europa.eu/observatories/eurwork/
industrial-relations-dictionary/european-social-dialogue.

3 Van Hoek, Aukje A.H. The Social Dialogue as a Source of EU Legal
Acts — Past Performance and Future Perspectives (December 7, 2015).
Draft paper submitted for publication in the collected courses volume
ofthe EUI Summer Course on European Law 2014 as one of the Specialized
Courses on “EU Legal Acts: Challenges and Transformations”(OUP).
P. 134-135. URL: https:/ssrn.com/abstract=2700365 or http://dx.doi.
org/10.2139/ssrn.2700365.
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HepctBa Ta mpaBa €C. Ile, 30kpeMa, pi3HOMaHITHI
MOCIOHWKH, JTOBIIHUKU W KepiBHI BKa3iBKH, IO CIPHSI-
IOTh BUKOHAHHIO TIEBHHX IOJIOKEHb HA HAI[IOHAJIBHOMY
piBHI. Jl0 aKTiB Apyroi MmiArpymM HaiuekaThb PaMKOBI
HACTaHOBHM, KOJEKCH IIOBEHIHKM Ta IIOJITHYHI BKa-
3IBKM IIOJI0 peaizaiii COIiabHOTO Jiajiory Ha Halli-
oHalbHOMY piBHI. TpeTio miarpyny GopMyrTh KOJCK-
THUBHI yTOJM COIIAJIbHUX MapTHEPIB, IMOJIOKCHHS SKHX
3aCTOCOBYIOThCS 10 OKPEMUX TPYIOBHX BIiJIHOCHH Ha
HarioHanpHOMY piBHI. IllonpaBna, y 3arajibHid Kilb-
KOCTI aKTiB COIIAJIbHOTO JIaJIoTy 1X YacTKa SK akTiB
000B’sSI3KOBUX HE3HAYHA.

BucnoBknu

V CBiTI MBUAKUX TEXHOJOTITYHHUX 3MIiH 1 BHCOKOI
MOOIJTPHOCTI KamiTally SKICTh JIFOJICBKAX peCypciB
€ KITIOYOBUM (PaKTOPOM MIXKHAPOIHOT KOHKYPEHTOCITPO-
MoxkHOcTi. Li QyHIamMeHTanbHI TEpPEeTBOPEHHS 3Mi-
HIOIOTh CITOCIO BHKOHAHHS Ta aJIMIHICTPYBaHHS TIparll
B €Bporri, GopMHU 3aHHITOCTI ¥ TpaauIliiHE YSIBICHHS
npo ¢yHKIIOHYBaHHs puHKIB mpami B €C. Ilinnmpuem-
CTBaM JIOBOJIMTHLCSl pearyBaTH Ha CTPYKTYpHI 3MiHH,
TIEPEOIIHIOBATH HEOOXiMHI HABUYKH IPAIliBHHKIB,
a TaKoXX MOJICPHI30BYBAaTH YIPABIIHCHKI Ta OpraHiza-
IiAHI mporeck. Y 1IbOMY KOHTEKCTI IMEepIIOYeproBOro
BUPIIICHHS MOTpeOye MUTAaHHS SKICHOT ajanTarii mpa-
IIIBHUKIB 1 pOOOTOMABIIIB JI0 CYYacHHUX 3MiH 3 METOIO
3a0€3IMeUeHHs] CTAJIOTO0 PO3BUTKY W COIIANIbHOI 3Typ-
TOBaHOCTI NIISIXOM MOOLTI3aIii Ta PO3BHTKY BCHOTO
MOTEHITaAly PUHKY Tpari. Bimomo, mo BHCOKoedek-
THUBHI OpraHi3aiii CTBOPIOIOTBCS 3aBISKH KOHCEHCYC-
HUM PINICHHSAM MK POOOTONABIISIMH Ta MPalliBHUKAMH,
HaWII€BIIUM CIIOCOOOM JTOCATHEHHS 3TOAHU € COLalIb-
HUH J1aj0r.

ComianpHi mapTHepu paszom i3 €K chopmysann
OCHOBHM coIliajbHOro gianory Ha piBai €C. JluHaMiu-
HHUI PO3BHUTOK 1XHBOI TPHUCTOPOHHBOI Ta JBOCTOPOH-
HbOT KOMYHIKAIlii CHPHYWHUB 3POCTAHHS KUTBKOCTI
aKTiB, YaCTHHA 3 SKHUX YK€ ChOTOAHI BBAXKAETHCS HE
MPOCTO JDKEpElaMH TPYIOBOTO IpaBa, a KpaIIUMHU
3pa3KkaMu TPaBOBOTO 3a0e3leveHHs, Mo c(opmyBa-
JI0CSl Ha KOMIIPOMICHUX YMOBax MK YYaCHUKAMH TPY-
JIOBUX BIJTHOCHH.
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The modern world is constantly changing, and the latest technologies occupy a large part of human life. Due
to the rapid development of technologies and their active use, a new field of human relations — cyberspace — has
actually been created.

The analysis shows that definitions of term “cyberspace” are sufficiently distinct and heterogeneous in content.
Cyberspace is the domain of social relations. But unlike social relations in the real world, relationships in cyberspace
acquire specific characteristics that relate to the particularities of functioning of cyberspace itself.

The article analyzes the main characteristics that, according to the author, are inherent in cyberspace and distinguish
it from other dimensions.

Law is intended to regulate certain types of social relations. With the historical development of human societies,
the norms of law that governed these relations developed and became more complex.

The article deals with legal regulation of relationships in cyberspace and figure out the existing legal norms for
these relations. The purpose of this article is to analyze the elements that make up cyberspace and to determine
whether it is so important and constructive, as well as to analyze the rules of law that are already regulating
cyberspace relations and current Ukrainian legislation in this field.

According to the article cyberspace can be characterized as a specific environment, created by man, but due to its
globalization has received such a significant and rapid development that it is emerging new forms of relationships
that are not yet fully explored and not adequately regulated in either international or national law. Given that term
cyberspace is relatively new in the context of the millennial history of law; it is now difficult to expect a correct
and accurate settlement of cyberspace relationships. However, the notion of cyberspace and the information
of society are also closely related to the use of artificial intelligence and autonomous machines. Therefore, in our
view, these relationships will be further developed and modified and will need more and new legal regulation.

IIpaBoBe pery/iroBaHHs BiTHOCHH y KiGepnpocTopi

Ponnep Bikmopia Muxonaiena
ao onxm Biticbko020 incmunymy

Kuiscoroeo nayionanvrnozo ynieepcumemy imeni Tapaca lllesuenka, Yrpaina

Beryn

ToBopstuM PO TPaBo, MO PETYIIOE TICBHI CYCIUIbHI
BIJIHOCHHHU, MU Ma€EMO Ha yBa3l OCHOBOITOJIOXHI MPHH-
MU Ta HOPMHU, SIKi PETYIIOIOTh IMEBHUH OTHOPITHUN
BUJI BIJIHOCHH. 3 iCTOPUYHHM PO3BUTKOM JTFOJCHKHX
CYCHUIBCTB MPOMOPIIIHO PO3BUBAJIKMCS W YCKIIaIHIOBA-
JIUCSl HOPMH TIpaBa, siKi BPEeryJIbOBYBAJIH IIi BiJIHOCHHH.
3roJiloM IOpHIUYHA HayKa Iodyaja BHJIUIATH OKpeMi
rajry3i mpaBa Ta iX IHCTUTYTH, a TaKOX OKpPEMi MiXra-
JTy3€B1 IHCTUTYTH, SIKI HEMOKITUBO 3apaxyBaTH JIUIIIE JI0
neBHOT raiy3i. SIKIIo 3amuTaTtu B Oy/b-sIKOTO IPABHUKA,
JIe Ta SIK MalOTh BUHUKATH 111 BITHOCHHU, TO KMOBIPHOIO
BIJIMOB1It0 OyJie, 110 11l BIIHOCHHH YTBOPIOKOTHCS MIXK
(hi3MuHIMH Ta/a00 FOPUINIHUM 0COOaAMK, BOHH MOXKYTh
3IIACHIOBATHCS HA 3eMJI1, Ha BOA1 200 B MOBITPI, ajie s
OUTBIIOCTI HAWTIIBHIIIO BIAMOBIIIIO Oyie — y MOBCSIK-
JICHHOMY >KHTTI.

Boxanouac HEOOXIIHO 3a3HAYMTH, 110 HABKOJWIITHIN
CBIT HIBUJIKO 3MIHIOETHCS, a MOOYT 1 YKUTTSA JHOIUHHU
HaOyBae HOBHX (opM. I3 moyarky BiCIMIECATHX POKIB
JBAJLSATOTO CTOPiUYsl AKTHBHO MOYAHd PO3BHUBATHCS
iH(pOpMaIliliHI TEXHOJOTIl, AKi IMUPOKO CTaIH BHKO-
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PHCTOBYBaTHCSl B TOBCSKACHHOMY >XUTTi. lHpopma-
TH3AIlis CYCIIJbCTBA Ta 3aJEKHICTh BiJ €JICKTPOHHUX
JICBaliCiB — OCh KapTHHA CYy4acHOTO CBIiTY. Bemnmka Kib-
KiCTh JIFOJICBKHX B3a€MHH MEPEHECEHA JI0 BipTyalbHOTO
CBITY — BiJ] JINCTyBaHHS ¥ MMOKYIIKH TOBapiB 10 0popM-
JICHHS TOKYMEHTIB Ta aBTOMaru3allii mpoIieciB BUPOO-
HUIITBA KOPIOPAIIiif.

MeTo10 CTaTTi @X HiSK HE € aHa]i3 MUTaHHSI HEO0O-
X1IHOCTi CTBOPCHHS OKpEMO] rarysi mpasa, sika 0 pery-
JIoBajia BiIHOCHHH y KibepmpocTopi. MeToo crarTi
€ aHaJIi3 eJIEMEHTIB, i3 SIKMX CKIaJaeThCs KibeprnpocTip,
i BCTAQHOBJICHHS TOTO, UM TaKUH BiH ykKe Ba)KIMBUI
Ta YTBOPIOE BITHOCHHH, & TAaKOX IIPOBEICHHS aHATi3y
HOPM IIpaBa, sKi BXC PETYNIOI0Th BiTHOCHHH B Kibep-
MPOCTOpi, Ta Cy4acHOTO YKPaiHCHKOTO 3aKOHOJABCTBA
B IIiH cepi.

Buxniax 0CHOBHOTO MaTepiajay

VY CBITOBiH NPaBO3aCTOCOBHIM IMPAKTHUI TOHATTS

«KiOepIpOCTipy TOYAN0 3yCTpiuaTHCs 3 KiHIS JBaIIs-

TOTO CTOPivYYA. Y 1[bOMY KOHTEKCTI TOKa30BHM € BH3HA-
YeHHsI KiOepmpocTopy, M0 HajaHe BepXoBHUM cyaom
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CIIA, — e yHIKaJIBHUH HOCIH, BIIOMUH HOTO KOPUCTY-
BayaM sIK KiOepIpoCTip, 10 HE 3HAXOAUTHCS Ha MEBHIN
TEPUTOPIi, aJie TOCTYITHUI KOXKHOMY B OyAb-SKii TOUIl
cBiTy yepe3 Iutepuer!.

Y 2003 pomi Ha 32-# cecii ['eHepanpHOi KOH(EpEeH-
uii KOHECKO npuitasato Pexomennanii «I1po po3BUTOK
1 BUKOPUCTaHHSI 0araTOMOBHOCTI ¥ 3arajbHHA JTOCTYI
JI0 KibeprmpocTopy», 3TiIHO 3 SKHUMH KiOepmpocTip
BH3HAYAETHCSI K BIPTyalIbHUH CBIT U(POBOT Ta elek-
TPOHHOI KOMYHIKaIlii, OB’ s13aHO1 3 II00AIBHOO iH(OP-
MAIliHOIO IHPPACTPYKTYPOO.

Y 2013 pori [TiBHIYHOATIAHTUIHUM AJTBSTHCOM OITY-
omikoBaHo TammiHHCEKe KepiBHUIITBO 3 MiXKHAPOIHOTO
IpaBa MI0/I0 METOIB BeJICHHS KIOEPHETHIHUX OOHOBHX
T, KM KiOepIpocCTip BU3HAYCHO SK CEpEIOBHIIE,
mo cpopMoBaHO 3 (i3MUHUX 1 He(DI3MYHUX EICMEH-
TIB 1 XapaKTepU3y€EThCs BUKOPHUCTAHHIM KOMIT FOTEPIB
Ta eJICKTPOMATHITHOTO CIIEKTPY JUTsl 30epiraHHs, 3MiHU
i OOMIHY JaHUMHU 3 BUKOPHUCTAHHSIM KOMIT FOTEPHHX
Mepex’.

OTXe, TepMiH «KIOEPIOCTIp» aKTHBHO BUKOPHCTO-
BY€ThCS Ha TPaKTHUIl, HOMY HaIarOThCSI BH3HAYCHHS
1 TIymMavyeHHs. AJe, SK TIOKa3ye TPOBEICHHWHA aHai3,
BHU3HAYCHHS Il € IOCUTh PO3PI3HEHUMH Ta HEOTHOPII-
HUM 32 HAITOBHEHHSIM.

Ha mamy nymKy, TOYHEe TIyMadeHHS ITOHATTA
«KiOeprpocTop» 1 MpaBWIIbHE BUIUICHHS HOTO CKIIAI0-
BHX CJIEMEHTIB JIACTh 3MOTY B MIATPYHTI 3aKJIacTH Ipa-
BIJIBHE TIPABOBE PETYIIOBAHHS BiIHOCHH, IO B HHOMY
CKJTaTal0ThCA.

AJie cniepnry HeoOXiTHO BU3HAYUTH: 1110 € KiOeprpo-
cTip? € BiH BiI’€MHHM BiJl PeabHOTO CBIiTYy a00 MOXe
ICHYBaTH caMOCTiiHO. YW BiIPI3HAEThCS HOPMATHB-
HO-TIPABOBE PETYIIOBaHHS BIJIHOCHWH, SKI BHHHKAIOTh
Yy peajbHOMY CBITi, Ta aHAJOTIYHUX BIIHOCHH, aye sKi
MAaIOTh MicIle B KibeprpocTopi?

[IporoHyeMO B35TH 32 OCHOBY BH3HaueHHS KiOep-
MPOCTOPY, HaJlaHe peKOMeHIaIlisMu [ eHepaabHOi KOH-
¢epentnii KOHECKO, sk BipryansHOTO CBITY IU(POBOT
Ta EJIEKTPOHHOI KOMYHIKaIlii, TIOB’s3aHO0i 3 II00ab-
HOIO 1H(opMaIiitHO THppacTpyKTyporo. Buxomsyau i3
[IFOTO BHU3HAYCHHS, MOYKHA BHIUINTH ACKIJTbKA BaTOMHUX
O3HaK, [0 IPUTaMaHHI KibepIrpocTopy:

— BIH € BipTyallbHUM. 3rifHO 3 TITyMadHUM CIIOB-
HUKOM YKpaiHChKOT MOBH, «BIpTYyaJIbHAN 03HAUAE MOXK-
JIUBHH, TOM, 110 MOYKe a00 Ma€ TPOSBUTHCS; YMOBHHIA®,
ToOTO e Takwii MPOCTIp, SKE HEMOXJIMBO TAKTHJIHHO
BIIYYTH; BiH ICHYE Y BUNIAII (DYHKIIIOHYBaHHS CyMic-

' Pimennst Bepxosuoro Cymy CIIA Reno versus ACLU/117 S.Ct
2329, 2334-35 (1997). URL: https://www.law.cornell.edu/supct/html/96-
511.ZS.html.

2 PekOMEHIAUMs O pasBUTHH W HCIOJB30BAHUM MHOTOSI3BIYHS
u BceoOmem poctyne K kubOepnpocrpanctBy. ITOHECKO, mnpunsita
15 okts16pst 2003 roma. URL:http://www.un.org/ru/documents/decl_conv/
conventions/multilingualism recommendation.shtml.

3 Ccdcoe.org. (2020). Tallinn Manual 2.0. URL: https://ccdcoe.org/
research/tallinn-manual.

4 CnoBauk ykpaiHcekoi Mo : B 11 1. URL: https://www.slovnyk.ua/
index.php?swrd=%D0%B2  %D1%96%D1%80%D1%82%D1%83%D
0%B0%D0%BB%D1%8C%D0%BD%D0%B8%D0%B9.
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HUX KOMYHIKAI[IHHIX CHCTEM. 3a CBOEIO CYTHICTIO Bip-
TyaJbHHIA TPOCTIp € HAOOPOM KOJIB, SIKI CTBOPIOIOTHCS
MaIllliHAMH, IO ITiJI€JHaHHI JO 3arajbHOi (CITiIBHOL)
Mepexi. Y OUTBIIOCTI BUTIAJIKIB, KOJIM MH TOBOPHMO TIPO
CHUIBHY MEpeXy, MH MAaEMO Ha yBa3i Mepexy IHTepHeT
(www-World Wide Web). SIkmio neBHy MammHy Bil-
KITIOUMTH BiJ 3arajibHOI Mepexi, Kibeprpoctip mepe-
CTaHe ICHyBaTH JUIsl 1Ti€ MalliuHM Ta 11 KOpUCTyBava, ajie
BiH IIPOJIOBKYBAaTHUME iICHYBATH JUIS 1HIIIHX;

— Horo cTBOpeHO IomuHO. ToOTO Te# mpocTip
€ IITYYHUM, € PE3yJIBTaTOM POOOTH IMPOTPAMICTIB 1 KOPHC-
TyBadiB Mepesxi, Oy/le iCHyBaTé JOTH, JOKH TPAIFOIOTh
TIPYITAJIM, SKI MAKITFOUeH1 10 criibHOT Mepexi. [lo mpu-
JaJliB HEOOXITHO 3apaxyBaTH SIK KOMIT IOTEPH KOPHUCTY-
BayiB MEPExKi, TaK 1 CEPBEPHI CTaHIIii, 10 HAKOITMYYIOTh
1 30epiraroTh iH(OpMaIito, Tak ¥ oONaHAHHS MPOBAK-
JiepiB, M0 3a0e3redye JOCTYN JO Mepexi IHTepHerT.
KiGeprpocTip He Mae 3AaTHOCTI CaMOCTIHHO iCHYBaTH,
EBOJIFOIIIOHYBATH a00 PO3BHBATHCS. YCI TOJIT Ta SBHUIIA,
SIK1 BiIOYBAIOThCS B KiOEpIpOCTOpi, 1HIMIHOBaHI KOpHUC-
TyBauaMH MEpeKi, TOOTO JIFOIBMH. [3 1Ti€r0 Te3010 MOXKHA
MOCTIEPEYATHCS], SKIIO TEXHOJIOTIS ITYYHOTO 1HTEIEKTY
HaOyJile CBOTO BIOCKOHAJICHHS Ta PO3BHTKY, CIIpaBIi
3MOXKE 3/IIHCHIOBATHCS AITOPUTMH EBOJIOIIOHYBaHHS
Ta BUXOJUTH 32 PAMKH TIPOTpaM, sIKi B HUX 3aKJIa/ICHI;

— BIiH € o0aapbHEM. DYHKITIOHYBaHHS KiOepmpo-
CTOPY HE 3aJIS)KUTh BijJ reorpadiqHOTO PO3TaNlyBaHHS
KOPHUCTYBaYiB i KOPJIOHIB JiepkaB. KoprcTyBadi MOXYTh
CIUIKyBaTucs i 0OMiHIOBaTHCS 1HpOpMAIi€ro, epedy-
BalOYX Ha TIPOTHUJICIKHUX TeorpadiyHIX CTOPOHAX CBITY.
Takoxk HeOOXiTHO 3a3HAYUTH, IO BCEPEIMHI Kibep-
MIPOCTOPY BIJCYTHI KOPIOHH JepkaB. [oBopsum Tpo
TEPUTOPIANbHY HAJICKHICTh, MOYKHA JIMIIE TOBOPHTH
Mpo Miclle po3TantyBaHHs (TeorpadiuyHe TOJIOKESHHS
Ta 3aKpiIieHy ip-aJpecy) KOPUCTyBaua Ta MaIlluHU, 110
IKTFOYCHA IO MEPEXKI, a TAKOXK MiCIle PO3TallyBaHHS
cepBepiB;

— xibeprnpocTip HanexaTh 10 cdepu iHGopMarriii-
Horo mpoctopy. OTxe, 4epe3 HbOrO MOKHA 3IIHCHIO-
BaTH NOJITHYHHN, KYJIbTYpHUH Ta iHIuH BriB. Kidep-
MIPOCTIP € B CYYaCHOCTI OJTHUM 13 OCHOBHHX IIPOCTOPIB
oOMiHy iH(popMariero. [IIBUAKICTh MOMIMPEHHS HOBUH
y KibeprpocTopi € HaI3BUYaifHO BUCOKOKO, & KOPECITOH-
JICHTOM MOJKE CTaTH Oylb-SKHil KOPUCTYBay, IO Mae
MIPUCTPIH, 3’ €THAHUH 13 MEPEKEIO;

— Xo4ya BIH 1 € BIpTyaJbHHM, HACIIJIKH MiH
y KibeprpocTopi MOKYTh BILTMBATH Ha (Pi3U4HI 00’ €KTH
B peanbHOCTI. [IpukiamoM Moxxe OyTH 3acTOCYBaHHS
KOMIIT’ FOTEPHHX BipYCIB Ta arak Ha 00’ €KTH CyCITIJILHOTO
H Jep)KaBHOTO 3HAYEHHS JUISi CTBOPCHHS IEPEIIKOJ
y ixHiil HOpMalbHI# poOoTi. ToOTO, 3AiiICHIOOYI TTEBHI
JIii B MepexKi, HAPUKJIIaJl, PO3MOBCIOKYFOUH IITKITHBE
IporpamMHe 3a0e3NeUYeHHs, 10 3MIHIOE CBITJIIO CBITJIO-
¢dopiB HE y BH3HAYCHOMY IOPSIKY, MOXKHA 3yMOBUTH
JOPOXKHBO-TPAHCIIOPTHY IPUTOLY BXKE B pPEabHOMY
CBITI.

Takok MOYKEMO TOBOPUTH TIPO CKIIAJIOBI piBHI Kibep-
MIPOCTOPY. 3arajioM KibeprpocTip Ma€ JiBa yMOBHI PiBHI:
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— (¢i3nyHud piBeHb (Kabellb, BOJOKHO, CEPBEPH,
KOMII FOTEpH);

— BipTyanbHui piBeHb (iHGOpMaITiitHmii ).

Ha mamry mymKy, e € OgHI€I0 3 OCHOBHHX O3HAaK
kibepripocropy, mo ¢GopMye OCHOBHI OCOOIHBOCTI
3MIIHCHEHHS TIPABOBITHOCUH Y KiOEpPIIPOCTOPI.

OT1xe, KIOEPIPOCTIp MOXKHA OXapaKTepU3yBaTH SIK
cnenudivyHe cepeioBHUIIe, sIKe X049a i CTBOPEHO JIFOIH-
HOIO, aJIe Yepe3 CBOK TIO0ANi3alIliio OTPUMANIO TaKUl
3HAYHUH 1 CTPIMKHIA PO3BHUTOK, III0 B HHOMY BHHHUKAIOTh
HOBI ()OpPMHU TIPABOBIIHOCHH, SIKi HaTeIep HETIOBHICTIO
JOCITI/KEH] Ta HeIOCTaTHRO BPETYILOBaHI Hi B MiXKHA-
POJTHOMY, Hi B HAI[IOHAJIBHOMY 3aKOHOJIABCTBI.

3akoH Ykpainu «IIpo oCHOBHI 3acajn 3a0e3TMeUCHHS
KibepOesnexkn Ykpainn»® mae Take BH3HAYCHHS: Kibep-
MIPOCTOP — CepeIOBUIIE (BIPTYyabHHUU IPOCTIP), SIKE 1a€
MOJJIMBOCTI JIJIsl 371MCHEHHS KOMYHIKaIliii i/abo pea-
Ji3anii CyCHuIBHUX BIJIHOCHH, YTBOPEHE B Pe3yibTari
(hyHKIIIOHYBaHHS CyMiCHUX (3’€THAHMX) KOMYHIKaIliki-
HUX CHCTEM 1 3a0e3MeueHHs eIEKTPOHHUX KOMYHIKaIlii
13 BUKOPUCTAHHSAM Mepexi [HTepHeT 1/a00 1HIMX TIo-
OabHUX MEpeX Mepeaadi TaHuX.

3 omIsily Ha Iie BU3HAYCHHS, KiOEpIIPOCTIp XapaKkTe-
PHU3YETHCS TAKUMHE O3HAKAMH:

— € BIpTyaJIbHUM MIPOCTOPOM;

— iCHy€ Jutsl 3IHCHEHHS CYCIUIBHUX BiJTHOCHH;

—  YTBOPIOETHCS CIITHHUM (DYHKITIOHYBaHHSM CHC-
TEM 13 BUKOPHCTAHHIM Mepeki [HTepHeT.

BusnaueHHs, HajjaHE YKPAaTHCHKUM 3aKOHOTBOPLIEM,
BIJIPI3HAETHCS BiJI BU3HAYCHHS, HAJTAHOTO B MIKHAPOJI-
HOMY 3aKOHOJABCTBI, 1 3a KUIBKICTIO O3HAaK € OLIbII
BY3BKHM.

OTXe, MH MOXEMO TOBOPUTH, IIO KiOepmpocTip
€ CepeJOBHIIEM 3IMCHEHHS CYCIUIBHUX BiTHOCHH.
AJie, Ha BIIMIHY BiJl CYCIUTbHUX BITHOCHH y pealib-
HOMY CBITi, BIIHOCMHH B KiOeprpocropi HaOyBalOTh
cnenuigHIX XapaKTEPUCTHK, SIKI CTOCYIOTHCSI 0COOIH-
BOCTeH (DYyHKIIIOHYBaHHS CaMOro KibeprnpocTopy.

IlepmiiM  HOPMAaTUBHO-NIPABOBUM ~ AKTOM, KW
MH TIPOMIOHYEMO PO3IVISIHYTH Ta SIKUH Bi0Opaxkae 0co-
ONMMBOCTI PETyJIFOBaHHS IPABOBIIHOCHH Y Kibeprpo-
cTopi, € MiskHapoaHa KoHBEHTIiT Tpo Kibep3I0YrHHICTS .
Vkpaina mo Koneenmiro patudikysanta y 2005 pori.
KoHBeHIIiss MICTHTh crieli(iuHi 37I0YHHH, SIKI MOXYTh
OyTH 3J1MICHEH]I 3 BUKOPHCTAaHHIM Kibeprpocropy i 3a
JOTIOMOTOFO YH TIOJI0 KOMIT FOTEPHUX MEPEK, a caMe:

1) mpaBomopylIeHHS TPOTH KOHQIICHIIHHOCTI,
HITICHOCTI ¥ JOCTYITHOCTI  KOMIT YOTEPHUX  JTAHHX
1 cucteM (HaBMHCHUH JIOCTYI JIO IUIOT KOMIT FOTEPHOT

5 Hy6os JI.B. KibeprpocTip sik HOBHIl BUMIp T€OIOIITHIHOTO CyImep-

uunrea : Monorpadis. Kuis : HIC/, 2014. 328 c¢. URL: http://www.niss.
gov.ua/content/articles/files/Dubov_mon-89e8e.pdf.

¢ TIpo ocHOBHIi 3acaau 3abe3neueHHs KibepOesneku YKpaiHu : 3akoH
Vkpainu Big 05.10.2017 Ne 2163-VIII. URL: https://zakon.rada.gov.ua/
laws/show/2163-194n82.

7 Kousenmist mpo kibepsmounnuicts Bix 23.11.2001, parudikosana
i3 3acTepexeHHsAMM W 3asBamu 3akoHOM Ykpainu «IIpo parudikariro
Konsenii npo xibepsnounuHnicts» Big 07.09.2005 Ne 2824-1V. BBPY.
2006. Ne 5-6. Ct. 71. [lara naOpanns uumuHocti: 01.07.2006. URL:
https://zakon.rada.gov.ua/laws/show/994 575.
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cuctemMn abo ii yacTuHM Oe3 MpaBa Ha IIe; HABMHUCHE
MIEPEXOIUICHHST TEXHIYHUMH 3aco0amu 0e3 TpaBa Ha
11e; Iepeiada KOMI ' I0TepHUX TaHUX, HABMUCHE TTOIIKO-
JOKCHHSI, 3HHUIICHHS, TIOTIPIICHHS, 3MiHa a00 MPUXOBY-
BaHHS KOMIT FOTepHOI iHpopMmallii 6e3 mpaBa Ha 1i¢; HaB-
MHCHE CEpHO3HE TNEepeIIKOKaHHs (YHKIIOHYBAaHHIO
KOMIT'IOTEPHOI CHCTEMH IIUIIXOM YBEIEHHS, Iepeiadi,
TIONITKO/KCHHS, 3HUIICHHS, TOTIPIICHHS, 3aMiHU a00
MIPUXOBYBaHHS KOMIT IOTEPHUX JaHUX Oe3 mpaBa Ha IIe;
37TOBKUBAHHS TPUCTPOSIMH);

2) TpaBONOPYIICHHS, IOB’SI3aHI 3 KOMII FOTEpaMu
(yBelleHHs, 3MiHA, 3HUIICHHS a00 MPHUXOBYBaHHS
KOMIT IOTePHHX JTAHHX, SKE TMPU3BOANUTH 10 CTBOPCHHS
HEIIWCHMX JaHUX, 00 BOHH BBAKAINCS JIHCHUMU a00
BIJINIOBIJTHO JI0 HUX MPOBOIMIIMCS O 3aKOHHI Jii sIK 13
JIMCHUMH, HE3AJIE)KHO Bl TOrO MOKHA YW Hi Takl JaHi
MPSIMO TIPOYUTATH W 3pO3YMITH; IIaXxpaiicTBO, TOB’s-
3aHe 3 KOMIT FOTePaMH);

3) mpaBOMOpPYIICHHS, OB’ s3aHi 31 3MicTOM iH(pOp-
Marii (3abopoHeHa iH(oOpMAIlis, MO TePeaaeThCs
B Mepexi [HTepHeT, HanpuKIIa, UTI9a HopHOTrpadis);

4) mNpaBOIOPYIICHHS, IOB’s3aHI 3 MOPYIICHHIM
aBTOPCHKHX 1 CyMDKHUX TIPaB.

OTxe, BUIUICHO crienn(pivHi MpaBOMOpYIIECHHS, SKi
MOYJIMBO BYMHHTH JIUIIE B KiOeprmpocTopi, 0coOInBO
IIe CTOCYETHCS 3JIOYMHIB, 110 TIOB’s3aHi 31 3MIHOK YU
BUKpaZeHHAM gaHuX. OTKe, MH MaeMO TIPHKIAJI CTO-
COBHO HOBHX 3JI0YMHIB, CKJIQJHUKOM 00’ €KTHBHOI CTO-
POHU SKHMX € caMe 3JIHCHEHHS ITUX 3JI0YHHIB 13 BUKO-
PHUCTaHHSAM KOMIT FOTEPHUX MEPEX 1 KibeprpocTopy.

Taxox He0OX1THO BHITUTH OKPEMHU BHJT YU CIIOCIO
3NIACHEHHS 3JIOUMHIB y KibepIpocTopi, a came 3iic-
HeHHsI kibepartak. KiHmeBa mera kibeparak Moxxe OyTH
a0COJIFOTHO PI3HOKO: TICYBaHHS peIyTallii, MaHTax,
BHAMAaraHHs I'pOIeH Yu 3M1HCHEHHS TICBHUX M1, a TAKOXK
BILJIMB HAa HACTPOT B CYCIUIBCTBI (SIK, HAPHUKIIA]], aTaKa
Ha MJIOPUEMCTBA W YCTaHOBM B YKpaiHi Bipycom
NotPetya, je BCTaHOBIEHO, IO TiJ Yac aTakd BUKO-
pPUCTaHI TIPOTOKOJIH OJIOKYBaHHSI, SIKI BUKOPHUCTOBYIOTh
XaKepH Il BUMaraHHs TPOIIeH, aine KOIITH B OTEPIIi-
JIMX HE BUMAaraacs)®.

VYkpalHCbKe 3aKOHOJABCTBO MICTHTh TaKe BH3HA-
4YeHHs KibepaTaku: Kibeparaka — cripsiMOBaHi (HaBMHCHI)
Iii B KIOEPIPOCTOPI, K1 3AIMCHIOIOTHCS 32 JIOTIOMOTOI0
3ac001B €IIEKTPOHHUX KOMYHIKaIliH (BKJIF0OYaro4u iHdop-
MaIliifHO-KOMYHIKaIliiiHi TeXHOJOT1i, TMporpamMHi, Mpo-
rpaMHoO-anaparHi 3aco0W, 1HII TEXHIYHI Ta TEXHOJIOT19H1
3acobm ¥ oONagHAaHHS) 1 CIPSMOBaHI Ha JOCATHCHHS
ofHiel a00 CYKYIHOCTI TaKuX IJIeH: TOPYIICHHS KOH-
(biACHIIHHOCTI, MUTICHOCTI, TOCTYITHOCTI €JIeKTPOHHUX
iH(OpMaIIfHUX pecypciB, O 00poOIIsTOTRCS (TIepena-
IOThCSI, 30epiraroThCs) B KOMYHIKAIlIHHUX 1/a00 TEXHO-
JOTIYHUX CHCTeMaX, OTPUMAaHHS HECAHKIIIOHOBAHOTO
JIOCTYITY JIO TAKHX PECYpCiB; OPYIICHHS Oe3MeKH, CTa-
JIOTO, HAJIIHHOTO 1 MITATHOTO PEKUMY (DYHKITIOHYBaHHS

8 Crarrst BBC Vkpaina. KiGeparaka mana Ha MeTi 1aHi, a He rpori —

excneptr. 29 ueprs 2017 p. URL: https://www.bbc.com/ukrainian/news-
40446423.
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KOMYHIKAIIHHAX 1/a00 TEXHOJOTIYHUX CHCTEM; BHKO-
PHUCTaHHS KOMYHIKAIIIHOT CHCTeMHU, 11 pecypciB i 3aco-
OiB CJIEKTPOHHMX KOMYHIKAIIN JUIs 3IIHCHEHHS KiOe-
parak Ha iHIII 00’€KTH KiOep3axucty (3akoH YkpaiHu
«IIpo ocHOBHI 3acaju 3a0e3leUYeHHS KiOepOe3meKu
VYkpainnmy).

VY nrotromy 2018 pori aHaNITHKH aHTHBIPYCHOI
rkomianii McAfee niapaxysanu, mo y 2017 pori cBi-
TOBUH 30MTOK BiJI KiOEpP3IIOYMHIB CTAHOBUB OJU3BKO
$ 600 mupm., abo 0,8% Bim citoBoro BBII, 36ib-
[IMBIITUCH TMPUOTH3HO Ha 35% IMOPIBHAHO 3 OIIHKOIO
3a 2014 pik, sxa craHoBuna $ 445 mupa. Cepen dax-
TOpIB, IO 3yMOBHJHW 3pOCTaHHS, (axiBIli Iepepa-
XyBaJM Take: JieJalli BUTOHYCHIINI XaKepChKi aTakw,
pPO3IIMPEHHST PUHKY KiOCpKPUMIHAIBHUX TIOCIYT
1 MOUIMPEHHSI KPUITOBAJIOT. EKCIIepTH BH3HAIH, IO
HaWOUIBII MIBUJIKO 3pOCTAE TAKWIA BU] KIOEP3IOYHMHIB,
SIK aTaKk 3a JIONMOMOTOI0 BipyCiB-IIH(pPYBaIHHHUKIB.
Xakepu Bce yacTillle BJAOTHCS JI0 IIbOT0 METOIYy Ha
TN 3pOCTaKY0i JOCTYITHOCTI CEpBiCiB, MOOYIOBAHHUX
3a MoJiesutto Ransomware-as-a-Service (RaaS, «Buma-
TaHHS K OCIyra»)’.

OTtxe, KibepaTaku CTaIX HOBUM BHJIOM 3/1iHCHEHHS
npaBonopynieHb. JMurpo Jly0oB pomnoHye 3IiHCHIO-
BaTH KJacu]ikaIlito pi3HUX Kibeparak 3a TAKUMH Kare-
ropisiMu: xakepcbki atakd, Taki sk DDOS i Deface
aTaku, 371MCHEHHs KiOepmmUryHcTBa (y TOMY YHCII
1 IPOMHUCIIOBOTO) Ta KibepauBepciit (TyT Takok HeoO-
XIHO 3rajiaTd mpo Bipyc Stuxnet, 3aBISKH SKOMY
CTaJI0 MOXKIIUBO TOBOPUTH IMPO KiOEeprpocTip K I’ s-
TUH BUMIp BeIEHHS BifiCbKOBHUX miif)'”.

[I{oto BUKOpHCTAaHHS KiOEpIPOCTOPY y BIICHKOBHX
iJAX HEOoOX1THO 3a3HAYUTH MPO po3poOKy TastiHH-
CHKOTO KEPIBHHUIITBA 3 MIKHAPOJHOTO 3aKOHOIABCTBA
oo kibepsiiinu (mami — Kepisuunrso)'!. Ie Kepis-
HUIITBO € HE HOPMATHBHO-IIPABOBUM aKTOM, a JIMIIE
pe3yIbTaToOM KOJIGKTHBHOI poOOTH 0arathox (axiBIliB
y raiy3i mpasa moJI0 TOro, sIKk caMe MOXHa 3aCTOCOBY-
BaTH HOPMH MDKHAPOJHOTO T'YMaHITapHOTO IpaBa JIo
kiOepBiliHU. Y KepiBHHUIITBI ITpOaHaIi30BaHO OCHOBHI
MPUHIMII  MDKHAPOJAHOTO TYMaHITapHOTO TIpaBa
Ta 3MIMCHEHO aHaJi3 HAKJIAJICHHS [UX NMPUHIIUITB Ha
KiOepCBIT.

Hanpukina, 11010 po3risiy Mepiioro npaBuia, mo
CTOCYETHCSI CYBEPEHITETY [epiKaB, EKCIIEPTH BHUCIIO-
BWIIM Taky IyMKy: «[IpuHImI cyBepeHiteTy — 11e GyH-
JAMEHTAIBHUIA TPUHIUIT MI>KHAPOAHOTO mpasa. Jlep-
JKaBU KOPHUCTYIOTHCS CYBEPEHITETOM HaJ OyIb-sKOIO
KiOepiH(ppacTpyKTypor, sKa po3TalloBaHa Ha iXHIN

9

Bypain M.IO., I'mycos 10.B., Kamsxin C.B. Okpemi acnekTu mpo-

TUIT KibepaTakaM HOBOTO TOKOJIHHS. AKmyanvHi numanHa npomuoii

Kibepanouunnocmi ma mopeieni n100vmu : 30ipHUK MarepianiB Beeyxp.
HayK.-pakT. koHd. (23 mucrom. 2018 p., M. Xapki) / MBC Vkpaiun,
XapkiB. Hall. YH-T BHYTp. cpaB ; Koopaunarop npoexrisB OBCE B Ykpa-
ui. Xapkis : XHYBC, 2018. 436 c¢. URL: http://univd.edu.ua/uk/dir/1960.
10 Iy6os JI.B. KiGeprpocTip sik HOBHii BUMIp I'€ONOJIITHIHOTO CyIIep-
uunrea : Monorpadis. Kuis : HIC/, 2014. 328 c¢. URL: http://www.niss.
gov.ua/content/articles/files/Dubov_mon-89e8e.pdf.

" Cedcoe.org. (2020). Tallinn Manual 2.0. URL: https://ccdcoe.org/
research/tallinn-manual.
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TEPUTOPIi, 1 HAJ JisSIMHU, TIOB’ SI3aHUMHU 13 Ii€r0 1HPpa-
CTPYKTYporo. TepuTopist JIeKUTh B OCHOBI NPHHIIHITY
CYBEPCHITETY.

TepuropiagpHe MOXOMKCHHS MPHUHIUIY CyBepe-
HITETY TaKOXX yKa3ye Ha OOMEXKCHHS I1HIIUX JIepKaB
IIOZ0 MPOBENCHHS KiOeporepaiii, CupsMOBaHUX Ha
KiOepiHppaCTPyKTYypy, pPO3TAIIOBaHYy Ha CYyBEepeHHIH
TepuTopii. DI3WYHMKA, JTOTIYHUI 1 COMiaNIbHUN TIapu
KibeprnpocTopy 00’€HaHI B MPHUHIHUII CYBEPEHITETY.
®izpuynuil map — 1ne (i3uYHI KOMIIOHEHTH MEpexi
(KOpCTKHI THCK, Kabeib, poyTep, cepBep); JOTIYHUI
miap — 1e 3B’ 30K, [0 iICHYE MIXX MPHIIaJJaMH B MEpExKi
(BUKOpHUCTaHHS, 1H(poOpMAIS W MPOTOKOJIH, IO
JIAI0Th 3MOTY OoOMiHIOBaTHCs iH(opMaIliero Ha (izud-
HOMY piBHI); COIIaJIbHUI IIap — I MPHBATHI 0COOU
Ta TPYIH, 3aTy4eHi B KiOepakTUBHICTh. Tol (akT, 1mo
KibepiHppacTpyKTypa po3TalloBaHa Ha TEPUTOPIi TIeB-
HOT JIepKaBH, i1’ €JJHaHa JI0 KiOepIpocTopy, HE MOXKe
po3IIIsIaTUCS SIK JIOOPOBIJIbHA BiJIMOBa Bij i1 cyBepe-
HITETY.

Otxe, KIOEpIPOCTIp PO3MISIAAETECS SK OKpeMe,
crienu(ivyHe CEepeJOBUINE 3 MPUTAMAaHHUMH TUIBKU
oMy MOIISIMU Ta SBUIIAMH.

Po3rnsiHyBIIM BUIIEHABEACHI NMPHUKIATH, MOXKEMO
3pOOUTH BUCHOBOK, IO KiOEPIPOCTIp AIMCHO Ma€e pH-
TaMaHHI TUTbKH HOMY BHJIA CYCITUIBHUX BITHOCHH, SIKI
0 HEe MOTJIM iICHYBaTH 11033 HOTO MEKaMHU.

VYkpaiHChbKe 3aKOHOJIAaBCTBO, SIKE BPETYIHOBYE BiJI-
HOCHWHH, 10 BHHUKAKOTH Yy KiOepmpocTopi, cKiaja-
eThes 31 CTparerii kibepOe3nekn YKpaiHu, TPHUHHATOT
y 2016 pori'?, sika peryaro€e OCHOBOIONOKHI 3acaan
moa0 3abe3neueHHs KibepOe3neku B HaII JepxKaBi.
Metoto Crparerii kibepOe3neku YKkpaiHH € CTBO-
peHHsST YMOB ISl Oe31meyHoro (yHKIIIOHYBaHHS KiOep-
POCTOpY, HOTO BHKOPHUCTAHHSA B iHTepecax ocolwu,
CYCITIJIbCTBA U JepKaBH.

3akoHoMm VYkpainu «IIpo OCHOBHI 3acaju 3a0e3-
nedeHHs KibepOesnekn Ykpainm» (nam — 3akoH 1po
KibepOe3neKy), BU3HAUCHO HOro MeTy ¥ Iiimi: «mpa-
BOBI Ta OpraHi3alliiiHi OCHOBH 3a0e3IeUeHHS 3aXUCTy
JKUTTEBO BOXKITUBUX IHTEPECIB JIIOJMHH 1 TPOMAaJISTHUHA,
CYCIIIJIbCTBA Ta JCp)KaBH, HAI[IOHAIBHUX I1HTEPECiB
VYkpainu y kiOeprnpocTopi, OCHOBHI IIiJIi, HaIpsMHU
Ta TPUHIMITN JIEP)KAaBHOI MOMITHKH Y cepi KibepOes-
NIEKH, TOBHOBAXXCHHS JICP)KaBHUX OpPTaHIiB, IiANPH-
€MCTB, YyCTaHOB, OpraHizailiii, 0cid Ta rpoMajsH y i
cepi, OCHOBHI 3acajii KOOPAWHAIIIT IXHBOT JISITLHOCTI
13 3a0e31edeHHs KibepOe3neKkn.

Ane HuHI 3akoH TIpo KibepOe3meky MiaaaeTbes
KpUTHUIIl 0araThbOX HAyKOBIIIB 1 TpaBHHKIB. He Bci
MEXaHi3MH 3aKOHY Tpo KiOepOe3IeKy € JOrigHO Tpo-
MMACAaHUMU Ta pealibHO 3aiiicHeHnMH. [lepeiik 06’ ek-
TiB KPUTHYHOT iHPPACTPYKTypH He PUHHATO Bepxos-
Hoto Pajoro YkpaiHu 11e 10 ChbOTOJIHI.

12 Tlpo pimenns Pagu HaijionansHOi Oe3rexu i 060poHN YKpaiHu Bij

27 ciuns 2016 poxy «IIpo Ctparerito kibepOesnexn Yipainm» : Yka3 Ipe-
sugenTta Ykpainu Big 15.03.2016 Ne 96/2016. URL: https://zakon5.rada.
gov.ua/laws/show/96/2016.
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Boanouac npuitasto [locrtanoBy Kabinety MiHi-
ctpiB Ykpainu «IIpo 3aTBepikeHHs 3arajibHUX BHMOT
JI0 Kibep3axucTy 00’€KTIB KPUTHYHOI 1HPPACTPYKTY-
pu»'3, MOMOXKEHHs SAKOI «BU3HAYAIOTH OpTraHi3arliii-
HO-METOJIOJIOT1UHI, TEXHIUHI Ta TEXHOJOTIYHI YMOBH
KiOep3axucTy 00’ €KTiB KPUTHYHOI iH(OPACTPYKTYpH,
0 € 00OB’SI3KOBUMHU JI0 BUKOHAHHS T IIPUEMCTBAMH,
YCTAaHOBAaMH Ta OpTaHi3allisMH, SKi BIIMOBITHO IO
3aKOHOJIAaBCTBA BiJIHECEHI JI0 00’ €KTIB KPUTHYHOT 1H(-
pacTpyktypm». Y IbOMY pa3i cy0’€KTH MaroTh CaMo-
CTIHHO TPUUHATH PINICHHS MO0 TOTO, YM HAJICKATh
IXHI TAIPUEMCTBA 200 YCTAHOBH JI0 00’ €KTIB KPUTHY-
HOT iHQPACTPYKTYPH JIepKaBH.

3 TIpo 3arBepkeHHs 3aralbHUX BHMOT 10 Kibep3axucty 00’€KTiB

kpuTH4HOI iHdpacTpykTypn : ITocranoBa Kabinery MinicTpiB Ykpainu
Bixg 19.06.2019 Ne 518. URL: https://zakon.rada.gov.ua/laws/show/518-
2019-%D0%BF
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Legal regulation of relations in cyberspace

BucnoBkn

[TigBomsTuM MiJCYMKH 3IHCHEHOTO aHalli3y HOpMa-
TUBHO-TIPABOBHX aKTiB, SIK MDKHApOJHMX, TaK 1 Hai-
OHAJIbHUX, MO)KHA JIMTH BHUCHOBKY, 110 HOPMOTBOPLI
HaMararThCsl 3AIMCHUTH BpETYJIIOBaHHS BIJHOCHHU
B KiOepmpocTopi Ta MOPHUIUYHO OGOPMUTH MOHSITTS
camoro KidepnpocTopy. 3 oAy Ha Te L0 caMe SBHILE
Ki0epIpocTopy BiIHOCHO HOBE B PO3Pi3i THCAYOIITHBOT
icTopii mpaBa, HUHI BaXXKO OYIKYBaTH IPAaBUILHOTO
1 TOYHOTO BPETYJIOBAHHS BITHOCUH y KibepmpocTopi.
Ane 3 moHATTAM KiOeprpoctopy Ta iHdopmaruzawii
CYCIIbCTBA TAKOK TICHO TOB’SA3aHI MOHATTS IITYyY-
HOTO 1HTEJIEKTY i aBTOHOMHMX MaliuH. Tomy, Ha Halry
JIYMKY, LI BITHOCHHU OyIyTh y MOJAJIbLIOMY PO3BHBA-
TUCS, BUJO3MIHIOBaTUCA Ta MoTpeOyBaTH Bce OiIbIL
LIMPOKOTO MPABOBOTO PEryIIOBaHHS.
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The article is devoted to the relevant issues of development of atypical forms of employment of the population
related to information technology development.

The main purpose of the emergence of new types of employment is to meet demand of employees for greater
flexibility in working hours and the desire of employers to use labor more effectively. New developments in the world
of work necessitate the adaptation and renewal of labor law institutions to maintain the effectiveness of the legal
regulation of labor relations by the state. Global experience in legal regulation of labor in the field of gig-economy
demonstrates the urgent need to introduce this institute to domestic legislation. It is proven that currently Ukraine has
undeveloped state legal framework for regulation of the process of building a digital economy, and uncertainty about
the nature of interaction between participants of this process, which in turn hinders the formation of an appropriate
legislation. With the development of the latest legal relations, existing institutions of labor law is no longer meeting
the needs of modern society and cannot provide integrated control in the cases with dynamic variables. The
feasibility of finding the best form of formalization of labor relations that will be more mobile in a technocratic
economy is being determined. Based on the analysis of international experience, the advantages and the need for
legal regulation of relations arising between employee and employer based on digital platforms are given. For
the purpose of the most effective protection of the social interests of the parties of the employment relationship that
work in the digital space, block chain technology is proposed to be implemented at different stages of development
of legal relations in the world of work. It will provide employees with guarantees of state standards in the field
of remuneration, proper social insurance and professional development, and employers with creating digital jobs,
monitoring activity of employees, stability of work, etc. It is determined that the research of block chain trend in
the labor field allows you to disclose its legal and economic aspects, reveal the nature, advantages and disadvantages
related to the new economic and political realities and introduce effective legal regulation mechanisms.

CyuacHi TeHAeHIii PO3BUTKY TPYI0BHX NPABOBiAHOCHH
B YMOBax nu¢posoi Tpancopmanii cycniibcTa

Cepeoa Onena I'puzopiena

OOKMOp WPUOUYHUX HAVK, OOYEHM,

odoyenm Kaghedpu mpyoosoco npasa

Hayionanvroeo opuduunozo ynieepcumemy imeri Apocrasa Myopoeo, Yrpaina

Beryn [ISIAI0THCS K OJIMH 13 KIIOYOBHUX JIpallBEpiB CTAIOrO
PO3BHTKY.
CrpiMkuii nepexifi ychboro UHMBUII30BAHOTO CBITY 3 pO3BUTKOM HOBITHIX TPaBOBUX BiIHOCHH cTapi

B UM(POBHH MPOCTIp BHUMArae IOBHOMACIUTAOHOIO  jHCTHTYTH IIpaBa MEPECTAIOTh 3aJ0BONBHATH IOTPeOH
Pe(I)OPM_YBaHHH.HPaBOBOI CHCTEMH, 110 OC3HALINHO Bil-  cygacHOrO COIiyMy: BOHH HE MOXKYTh 3a0e3MeUHTH
CTala BIA TCXHITHOTO IPOTPECy, 3a AOTIOMOTOI0 HOBUX  xommyiekcHe peryIioBaHHs Y BUMAIKAX i3 JMHAMIYHUMH
TEXHOJIONTH, MCTOMIB 1 PO3YMIHHS FOPUCHPYACHIIL  syviggumu, OCKINIBKH 3 TIOTOYHUM TTOKOJTIHHAM KOHTPAK-
B IHIIOMY HanpsMi. Lle craBuTh HOBI 3aBAHHS i TIEPENl  1ip 1€ MOYKHa 3pOOHTH JIHIIE YMOBHO, 110 MOJKE PH3Be-
daxisuamu y cdepi Tpyaosoro npasa. CTH JI0 3alBUX yTpaT. Takoxk, 3 iHIIOro OOKYy, iICHYIOTh

C"O?OI‘H‘ rioGaibHuil TpeHI LUudPoBOi CBiTOBO] CHUTyallii, KOIu HOTpeOyeTbcs MiHIMalbHE OPUAUYHE
CKOHOMIKH BCTYIa€ B aKTHBHY (Da3y CBOTO PO3BUTKY. . .
BTPYYaHHSI ¥ 3aHAJITO Benuka (opMamizailis BUSBIS-

VY npoBigHuX KpaiHax CBITYy po3poOku mU(POBUX TeX- . : . .
. . €THCS 3alBOIO, OCKIJIBKH 3HIKYE MIBUIKICTH KOMYyHiKa-
HOJIOTIH SIK Ha Jep>KaBHOMY, TaK i Ha KOPIOPAaTHBHOMY . ,
. 1ii MK Cy0’€KTaMU JIOTOBOPY.
PIBHSX IMOYaIN MacOBO PO3BHBATHCS B ACPKAaBHUX IPO- X .

. N . YurHi popMH Ta BUAN TPYIOBUX AOTOBOPIB HE CHIPO-
rpamax i cTparerisax 6i3Hecy. B Ykpaini Ha gep:kaBHOMY . . 5 :
piBHi BU3HaeThCs HeoOXiaHICTh hopMyBanHs udposoi M OKH! SAMOBOTLHATI BCL TIOTPEOM CYHACHOTO CBITY.

Tomy koMmmaHii HIyKaiOTh OUTBII ONTHMAJIBHI (OpMH

SKOHOMIKH Ta CycHijbcTBa', a HU(POBI TEXHOJIOTIT po3- 4 i

3aKpIIIJICHHA TPyAOBHUX BIJHOCHH, IO 6y£[yTB BH/-
Konneriist po3BUTKy L(poBOi €KOHOMIKM Ta CYCHLIbCTBA YKpaiHH Ha HIMMH, eKOHOMI'.I_IHIHMH H OlTbIl MOOITEHUMY B yMOBax
2018-2020 poxu. URL: http://zakon3.rada.gov.ua/laws/show/67-2018-%D1%80. TEXHOKPATUYHO1 CKOHOMIKHU.

1
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CTpIMKHI pPO3BHUTOK 1H(POPMALIHHUX TEXHOJOTIH
CTIPHYHUHSE TTOSBY HOBUX BHIIB TPYIOBHX IIPaBOBiTHO-
CHIH, TaKuX SIK TelxepoOoTa, HaJIOMHA TIPaIlsl, JOTOBOPH
MIHIMyM-MaKCHMYyM, ayTCTa(iHT Ta iHII BHIA HETHUIIO-
BOT1 3aifHATOCTI. OUEBUIHUM € TOH (haKT, O KJIACHYHA
KOHCTPYKIIiSl TPYZOBOTO TOTOBOPY HE MOXKE ITOBHOIO
MIpOO BiJIIIOBIJIaTH BUKJIMKAM Yacy.

Sk 3a3Havaroth A.M. JlymnikoB (A.M. Lushnikov)
ta M.B. JlymikoBa (M.V. Lushnikova), momens Tpa-
JMIIHHOT 3aHATOCTI, 10 Mependavaia yKiIaaeHHs 0e3-
CTPOKOBOTO TPYOBOTO JIOTOBOPY Ha IMOBHUI poOoUmit
JICHB 13 TIOCTIIfHUM OKJaa0M, 33 JICSIKUMH BHHSTKaMH,
icHyBaja OurbII-MeHIT cTabitbHO 10 1970-X pOKiB,
KOJM MacoB€ PO3IMOBCIOMKEHHS OTPUMANH HETHUIIOBI
(hopMH 3aHHATOCTI, 110 MOXKYTh OyTH OXapaKTepHU30BaHi
BIJICYTHICTIO a00 3MIHOIO OJHI€T 3 TPHOX KIACHYHHX
O3HAK TPYJIOBUX MPABOBITHOCHH — OCOOUCTICHOT, Opra-
Hi3amiiHol, MaiHOBOI. HacmigxkoM Takux 3MiH cTana
MOsIBa BIAIOBIAHNX HETHUIIOBHUX TPYIOBUX IOTOBOPIBZ.
OCHOBHOIO METOIO IIOSBM HOBHUX BHJIIB 3alHATOCTI
€ 3aJI0BOJICHHS ITOTIMTY TPAIliBHUKIB Ha OiJbIy THYY-
KicTh poOoYoro yacy Ta OakaHHS POOOTONABINIB OB
e(peKTUBHO BUKOPHCTOBYBATH TPYHAOBHH pecypc. KurTts
cTae JMHAMIYHIIINM, 1 JIIOOA HaMararThCs SKOMOTa
paIioHabHINlle BUKOPUCTOBYBATH BJIACHI pecypcH. Sk
HACII/IOK, TPYJOBE 3aKOHOMABCTBO HE BCTHTAE 33 PO3-
BHUTKOM BIJTHOCHH Ta OTPUMY€ 3HAUHY KUIBKICTB ITpOTa-
JIFH, SIKi BapTO 3aIIOBHIOBATH.

CygacHuWil eTam pO3BUTKY BH3HAETHCS SIK €I0Xa
MOCTIHyCTpiaibHOTO a00 1H(OPMAIIHOTO CYCIIb-
CTBa, y IKOMY 1H(pOpMAIlisS Ta 3HAHHS CTAJTd OCHOBHUM
pecypcoM y BHPOOHHIITBI TOBapiB (HalaHHI TOCHYT,
BHKOHAHHI PO0IT), 3alIPOBA/KCHHS CyY4aCHUX TEXHOJO-
Tiil Ta iIHHOBANIHHUX MTPOAYKTIB. [IpH 1IbOMY Ha TIOPSIJIOK
JICHHHUW TTOCTa€ MUTAHHS MOA0 NMPOopeciiHuX sKocTer
MpaIliBHUKA, KU CTa€ HE MPOCTO 0COOOK0 3 MEBHOIO
OCBITOI0 Ta HaBUYKaMH, a K (DaxiBIEM 13 TBOPYHUM,
KpPEaTHBHUM MHCICHHSM, KU 3MaTHHHA 10 MIBUAKOTO
pearyBaHHs Ha HOBI 3aB/JaHHs 3 (OpMyBaHHS HECTaH-
JApTHUX TIAXOMIB JIO 1X BHPIIICHHS, 3alpOBaKCHHS
IHHOBALITHUX 3HAHb TOIIO.

B ymMoBax jJioMiHyBaHHS IHTEIEKTYyalIbHOTO KaIliTay,
3HaHb, aKTHBHOTO MPOCYBaHHS 1HPOPMAIiHHO-KOMYHi-
KalliHUX TEXHOJIOTIH, MaCOBOTO MOMUPEHHS MPOIIECIB
iHpopMaTu3alii Ta IHTENeKTyari3amii BUPOOHMIITBA
W CYCHUIBHOTO KHTTS MOAU(DIKYIOTHCSI YMOBH TIparl
Ta BUHHKAIOTh HOBI MIAXOJH B PETYIIOBAHHI TPYIOBHX
BIJIHOCHH.

3 omsAAy Ha BUKIAJCHE, METOI CTATTI € JOCIHi-
JOUKCHHST HOBUX (OpPM 3alHATOCTI ¥ OCOOMMBOCTEH
TPYAOBUX IPAaBOBITHOCHH, IO BHHUKAIOTH B YMOBax
IU(GpPOBOTO PO3BHUTKY CYCIUILCTBA, 3 ypaxyBaHHSIM
MDKHApPOJHOTO JIOCBiAYy HaJaHHsS MPOIO3UIIHA 010
BIOCKOHAJICHHS BITYM3HSIHOTO 3aKOHOJABCTBA.

2 JlymnukoB A.M., Jlymnukoa M.B. Kypc Tpymosoro mpasa : yue6-

HUK : B2 T. Mocksa : CraryT, 2009. T. 2 : KoyutekTHBHOE TPYyI0BOE MPaBo.
WunuBuayanbHoe TpynoBoe mpaBo. [IporeccyanbHoe TPymLoBOE MpaBo.
C.271.
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BukJan ocHOBHOIo Martepiajy

Cporomni 1mdpoBizamis MPOLECIB aKTyajdbHA HE
TIIBKM Ha PIBHI OKpEeMHUX MNIANPUEMCTB: LMl ramysi
00uparoTh I cede el MUISIX PO3BUTKY SIK €JIHY MOX-
JUBICTh BIANOBIAaTH YMOBAaM HAaBKOJHILHBOTO CBITY,
IO CTPIMKO 3MIHIOIOTBCS. 3aBISKHA IbOMY IH(poBa
TpaHcdopmalisi IPOMHUCIOBOCTI, TOPTiBII, I€PKaBHOTO
CeKTOpa Ta IHIMMX cep yKE CbOTOMHI 3MIHIOE JKUTTS
KOYKHOT JIFOIIMHU ¥ KOXHOT KoMIaHii. B ymoBax dopmy-
BaHHS HOBOi ICTOPUYHOI (hpa3u CYCIUIBHOTO PO3BUTKY
LMBLTI3AMIT — TOCTIHAYCTPIAILHOTO CYCIUILCTBA — BiJI-
OyBaeTbCcsl JecTaHnapTu3alis 3aiHATOCTi, TOOTO PO3-
MOBCIO/DKEHHSI THYYKHX 1 MIiHJIMBUX (opM 3aifHATO-
CTi, SIKI HAa3WBAIOTh HECTAaHAAPTHUMU. BianoBijHO 10
MDKHApOAHUX CTaHIAPTIB TPYIOBOIO IpaBa i Aisib-
HocTi MikHapoaHoi opranizauii npaui (zani — MOII),
cthopmyBaBcs nonia (GopM 3alHATOCTI Ha CTaHAAPTHY
i HecrangaptHy. HecramgaptHa 3alHATICTb, BH3HA-
yena MOII, Bxitovae B cebe YOTUPHU Pi3HI TUIN 3alHS-
TUX HAWMaHWX NPAIIBHUKIB, SIKI BIIXUJISIOTHCS BiJl
CTaHIApPTHUX TPYAOBHUX BIAHOCHH. Jl0o HHMX HanexaTb
TUMYacoBa 3aiHATICTh (BUMAgKOBa pobOTa i Tepmi-
HOB1 KOHTPaKTH); poOOTa Ha HEMOBHUN poOOUYHUil IeHb
Ta OpraHizaiisi poOOTH 32 BUKIIKOM; TPHCTOPOHHI TPY-
JIOBi BIIHOCHHU (THM4YacoBa poOOTa areHTCTBa i iHIII
(hopMu OpOKepCHKOT MisTBHOCTI 200 PO3CUIIKK PoOoUO0T
CWJIM) 1 3aMacKOBaHi TPYyHOBi a0 3ajiexkH] BIJHOCHHU
JUIL caMOCTIMHOT poOoTH (A€ MpauiBHUKU IOPUAUYHO
KIacH(]IKYIOThCS SIK CaMO3aiHATI, a XTOCh 1HILUHI Kepye
TXHBOIO POOOTOI0)>.

3a manmmu MOII, Vkpaina mocina mepiie wmicie
B €Bpomni Ta 4yeTBepTe MICle Y CBIiTi 13 3allHATOCTI Ha
mU(POBUX IIIATPOpPMax, IO BHUMIPIOETHCS 32 CYMOIO
(hiHaHCOBUX TOTOKIB 1 KIJIBKICTIO 3aBIaHb, BAKOHAHUX
Ha TakuX miardopmax. BiciMHanIATh BIACOTKIB yKpaiH-
CBKUX O(ICHMX MpPAaLiBHUKIB y>ke MpoOyBanu HUPpPOBY
po0oTYy ¥ XOTiNK O MOBHICTIO MEPEUTH HA HEl; OJUH 13
JIBOX PO3DIISIAE 1€ SIK TOIATKOBE JKEPENO JOXOIy”.

binpmricte nupoBUX mIaTGOpM MPOHOHYIOTH BCTY-
MaTv BUKOHABISIM POOOTH y BITHOCHHHU SK «KJIIEHT —
He3aJIeKHUH MiapaIHUK» ado camo3aiiHATa ocola, a He
K «poOoToJaBelb — NPALiBHUK» y PO3YMiHHI TPYHO-
BOro mpaBa. Haifuacrime BOHHM mpamiowTh Hedop-
MaJibHO, 0e3 cIjIaTi MoJaTkiB a00 BHECKIB Ha cOlliajibHE
3a0e3neueHHs. OTXe, MPAIIBHUKU, SIKI B OUIBIIOCTI
BUIAKIB (DaKTUUHO € TpalliBHUKAaMH B PO3YyMiHHI TPY-
JIOBOTO MpaBa, HE MiANAJaroTh IMiJl PEryIrOBaHHA TPY-
JIOBOTO 3aKOHOJIABCTBA il BUMYIIIEHI CaMOCTIHHO HECTH
PHU3UKHU COLIIANBHOTO 3a0€3MeUeHHs.

3 European Foundation for the Improvement of Living and Working

Conditions. Non-standard forms of employment: Recent trends and future
prospects. Dublin : Author. URL: https://digitalcommons.ilr.cornell.edu/
cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&art
icle=1629&context=intl).

4 BaitusTicts yepe3 uudposi wiardgopmu B Yrpaiui. [[podnemu ta crpa-
Teriuni nepcrekrusy / MikHaponHa opranizamis npari, 2018 p. URL:
https://www.ilo.org/wemsp5/groups/public/---ed_protect/---protrav/--
travail/documents/publication/wems_635371.pdf.

151



Sereda Olena

HesBaxkaroun Ha NMpHBAOIUBICTH TaKOi poOOTH IS
moned (3apo0iTOK, THYYKUH peXHM POOOTH, MOXKIIH-
BICTh ISl CAMOPO3BHUTKY TOIIO) 1 Ui poOOTOIABIIIB
(BiZICYTHICTB JIeTallbHOTO O(OPMIICHHS TpaIliBHUKIB),
€ HHM3Ka YMOB TIpaIli, o0 MOTpeOyIOTh MPaBOBOTO PEry-
JIIOBaHHS, TIPUYOMY B 1HTepecax 000X cropiH. [lis
MIPAIiBHUKIB — 1I¢ 3a0€3TCUCHHS JICPKaBHUX COIlialb-
HUX CTaHJAPTiB y cdepi oIIaTy mpaili, OXOPOHH Tpalli,
pobodoro Yacy it yacy BIAIOYMHKY; COIiaJIbHE CTPaxy-
BaHHA, 0€3 SKOT0 0coba He MOXKE TIOUYBaTHCS 3aXHIIe-
HOIO (OIuIaTa JIMCTKIB HEMpare3IaTHOCTI 3a 4ac XBO-
po0wu, oromora 1mo 6e3podiTTI0, TICHCIs); CTa0IIBHICT
TaKUX TPYIOBUX BIJIHOCHH, TpOo(eciiiHui PO3BHTOK;
cynoBui 3axucT. JJisi poOOTOMABIB — 1€ CTBOPEHHS
nU(ppoBUX POOOYMX MiCIlb, KOHTPOJIb 3a JISUTBHICTIO
MPaIiBHUKIB, MOKJIMBICTh 3aCTOCOBYBATH J0 HUX BiJI-
TTOB1TATIbHICTD (IUCIMITIIHAPHY, MaTepiabHY ) 32 HEBH-
KOHaHy poOOTy ¥ 3aBIaHy IIKOAY, CTaOUIBHICTh Tpall
Tomno. BTpauae i nepkaBa, OCKUIBKH JJOXOJH, OTPUMaH1
MpaliBHUKaMH Ha MU(POBHX IIaThopMax, MepeBakHO
HE JIeTalli30BaHi, OTXKE, 3 HUX HE CIUIAYyFOThCS TIOTATKH
1t iHI11 000B’3KOBI TUIATEXKI.

BiamoBiHO 10 CTATHCTKH, 3apa3 y CBITI KOXKEH Tpe-
Til TIPalliBHUK BHKOHYE pOoOOTY 3a JOMOMOTO0 mudpo-
BHX TuIaTdopM, 3a po3paxyHkamu Ha 2020 pik KokeH
Ipyruii Oyme mpalliBHUKOM Yy gig-economy. Icropis
HOPMAaTHBHOTO 3aKpPIIICHHS IPAaBOBOTO PETYIIOBAHHS
mpaili B gig-economy Oepe CBiif moyarok y 70-x pokax
MHUHYJIOTO CTOJITTS, KOJHM PO3BUTOK TEXHOJOTIH JaB
3MOTy TpaHchopMyBaTH B HOBI (OpPMH 3aHHATICTH
MpaIiBHUKIB. BHHUKHEHHS TPEIECHTIB CIIOHYKAIO
3aKOHOJIABIIIB 3apyOiKHUX PO3BUHYTHUX KpaiH JI0 HOP-
MaTHUBHOTO 3aKpPIIUICHHS Ta ITPABOBOTO PETYIIOBAHHS
mpami B gig-economy. HeoOXiHICTh yIpOBaKSHHS
WX KaTeropiil MpaimiBHUKIB y TMPaBOBHH TPOCTIp
€ 000B’SI3KOM CydYacHOTO HAI[IOHAJIBHOTO 3aKOHONABIIS,
aJDKe 3aCTOCYBaHHS HECTaHJAPTHUX (OpPM 3aiHSITOCTI
JIa€ 3MOTY TTOCHIIFOBATH THYUYKICTh PUHKY Ipalli, ajie Ie
BiJIOYBA€THCS MMEPEBAYKHO 32 PAXYHOK 3MEHIIICHHS PiBHS
COIliaJIbHUX TapaHTiil npariBHuKiB®. J[i1s1 BCTaHOBIEHHS
OanaHcy i 3a0€3MeYCHHS COIIaIbHOT 3aXUIEHOCTI TIpa-
[IBHUKIB Y OUTBIIOCTI KpaiH CBITY mparis B gig-economy
3HAWIIIA CBOE 3aKPIIUICHHS W TMPaBOBE pPEryIIIOBaHHS
Y BIAMOBIHUX HOPMATHBHUX aKTaX.

Jlyis 3axXucTy TpaB MpaliBHUKIB y gig-economy Ha
HAI[IOHAJBPHOMY Ta MIXKHAIIOHAJILHOMY PIBHAX TIiJ-
MMUCYIOTBCSL YTOOU JUIsl €(DEKTHBHOTO PO3BUTKY gig-
economy i yTBEpKSHHS COIIaIbHOI CIPaBEIITHBOCTI.
Tak, y MronxeHi B sxoBTHI 2017 poky npuiiasaTo Konekc
MOBEMIHKH 3 BHKOPHCTAHHAM IUPPOBUX mardopm® —
MOCIOHWK JIJTSl TIPOIIBITAF0YOI Ta YECHOI CITIBIpAIl MiXkK
U pOBUMH TUTATHOPMAMH W MpaIliBHUKAMH, IO BCTa-
HOBITIOE TIPUHITMITA POOOTH B gig-economy.

VY mexax @pankdypTchKoi Jekiapaliii mpo poooTy

> CeiukapboBa S1.B. Jlo muTaHHs PO HETHUIIOBI O3HAKU TPYIOBHX Bij-

HOCHH 3a JIOTOBOPOM «MiHIMyM-MakcumMym». IIpago i innosayii. 2016.
Ne 1. URL: ndipzir.org.ua/printed-journal.
¢ Crowdsourcing Code of Conduct. URL: http://crowdsourcing-code.com/.
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Ha 1UdpoBuX 1arGopMax, MiANUCAHOT 6 TPyIHS
2016 poky, oprasizaimii-ygacHUKH BU3HAYWIH, IO
B KOHTEKCTI moOaiizarii, ormudpyBaHHs, HEPIBHOCTI,
0 3pOCTae, y JA0XOAaxX MiX KpalHAMH Ta TOJITHYHOT
noJsipu3aitii, mo 3pocrae, y €spomni ta CIIIA ymoBu
CIPaBENTUBOT, COIIaTbHO-CTIHKOI poOOTH ¥ peanbHOT
y4acTi MpariBHUKIB y (GOpMyBaHHI YMOB TIpalli € Bax-
JUBIII, HK Oyab-komu. Lle Tak camo cripaBeyIiBO Ha
U poBUX MmiarhopmMax K y IpOMHUCIOBOMY BUPOOHH-
IITBI, TaK 1 B oQicHii podori. [TimmpuemMcTBa Ta mparis-
HUKW MaroTh CIUIBHY 3alliKaBlIeHICTh y 3a0e3leueHH1
CIUIBHOTO ¥ PIBHOIIPABHOTO BUKOPHCTAHHS IepeBar
nudposizamii, ¥ ydacTh MpaliBHUKIB B YIPaBIiHHI
pOOOTOr0 € ICTOPHYHO TIATBEPKCHHM MeEXaHI3MOM
Ut 1iboro. Ha T pu3uKy «1udpoBoro ¢eomanmizmy»
oreparopu IiatopM, TpaIiBHUKH, OpraHizamii mpa-
I[IBHUKIB, KJIEHTH, JOCIIJHUKH I[TOBUHHI IPAIfOBATH
pa3oM, 100 TPHBECTH JEMOKpPATIIO 1O IUX HOBHX
mudpoBux podbounx wmicup’. Y maexiaparii mporoso-
IIYIOTHCSI OCHOBHI NMPUHIIMITK JiSUTHHOCTI MPAIliBHUKIB
Ha nuppoBux wiatpopmax. Tak, y Mekax FOPHCIUKIIT
MpalliBHAKA Ta HE3aJISKHO BiJl HOTO MPaBOBOTO CTATyCy
ab0 JIOCTYNy JI0 1HIIUX MOXIUBOCTEH poOOTH HOMY
Ma€ CIUIadyyBaTHCs HE MEHIIe HiK MiHIMallbHa 3apo-
OiTHa Tuiara (Imicis BHUTpAT, Mepej MoJarkaMu). Ycra-
HOBITIOETHCS K (PyHJaMEHTAlIbHE TPABO IMPAIliBHUKIB
Ha MOJIMBICTH OpraHi3aiii Ta BEJCHHS IEpEroBOPIB
PO KOJICKTHBHI JOTOBOPH 3 OINEPaTOpaMu TUIaT(opmM.
Y TBEpIKY€ETHCS IPUHIIUTT TPO30POCTi I €PEKTHBHOT
pobotu mudpoBux mwiarGopm.

PesysnpraTi ONMUTYBaHHS TOKa3yIOTh, IO IUPPOBI
IaThOopMH 3MIHWIN CIIOCOOU POOOTH 1 Te, K poboTa
pO3TIAAAEThCS W MANPUEMCTBAMH, 1 TpalliBHUKAMU.
[ToniOHI TIepeTBOpEHHsSI HEMHUHYYE MICTATh SIK CHIIb-
HUH MMOTEHITia TIepeBar Jis CyCIIbCTBA, TaK 1 pU3HKH.
Po3ymiHHSI TakuxX PHU3WKIB € BaKJIMBHM JUISI PO3pPO-
OJICHHSI JIep KaBHOT ITOJIITHKH, K& MOXKE CITPHUSITH 301JTb-
IICHHIO TIepeBar BiJl TpaHcopmarlii CBiTy Mpaili, 10
npuHeCTH miardopmus.

[TossBa Ta pO3BUTOK TEXHONOTIH, mpodecii, o
€ MIDKTaJdy3eBUMH, I[IKaBUMH € W JUI1 TPYIOBOTO
npaBa. [lpukiajoM MbOTO € JI3UHT POOOYOl CHIIH,
MosiBa (PpHITAHCEPIB, 3aXHCT 1HTEJICKTYaIbHOI BJIACHO-
cti. CTBOpeHHs Ta (YHKI[IOHYBaHHS [IMX HOBUX SIBHII
OyJe MpakTHYHUM 13 TIOIVISIIB 32 JIOTIOMOTOKO TaKol
HOBOI TEXHOJIOTI{, K OJIOKYeHH. MexaHi3M OJIOKYCHHY
IIUPOKO BUKOPHCTOBYETHCS 3aKOPIOHOM y Pi3HHX che-
pax. B Ykpaini g0 KeHHS 1i€] TEXHOIOTIT 11e TUTbKA
B CTaH1 BUBYCHHSI, IOKH 1[0 HE HAOYJIO HAJICKHOTO Hay-
KOBOTO PO3pOOJICHHS.

briokuelin — 1ie posmominieHa 6a3a JaHuX, Y sIKid 30e-
piraeTbest iH(pOPMAIIiS PO KOXKHY OIEparlito, 3po0ieHy

7 The Frankfurt Declaration on Platform-Based Work Frankfurt.
URL:  https://www.igmetall.de/docs 20161214 Frankfurt Paper on
Platform Based Work EN b939ef89f7e¢5f3a639cd6ala930feffd8f55¢
ecb.pdf.

8 Baimsricte 4epe3 uu¢pposi riardpopmu B VYkpaini. I[IpoGiaemun
ta crpareriuni mepcrektuBu. 2018. URL: https:/www.ilo.org/travail/
WCMS_635371/lang--en/index.htm.
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B cucteMi. JlaHi 30epiraloThCsi y BHIVIAZl JIAHITFOXKKA
OsokiB (3BinmcH 1 Ha3zBa — blockchain) i3 3amicamu po
TpaH3aKIIil. Ix meMoXxIHBO MiIPOOUTH, TaK K KOKHHI
HOBHI 3aImicC 3/IHCHIOE MIATBEPKECHHS B YK€ HASBHHUX
naHIrokkax. 106 miapoOuTy 1aHi, TOTPIOHO 3MIHIOBATH
iHdopMaIifo B ycixX iHImMX Onokax. [Ipu mpomy, Tak sik
crcTeMa po3IOIICHa, aKTyaTbHA 1H(POPMAITiS TIPO 3aITHCH
B CHCTeMi 30epiraerbcsi B YCiX il y4acHHKIB Ta aBTOMa-
THYHO OHOBJTIOETECS B pa3i BHECEHHS OyIb-SIKHX 3MiH’.

VY Mexkax TpyIOBOTO IIpaBa i3 3aCTOCYBAHHSM CHC-
TeMH OJIOKYCHH MOXHA PO3IIUPUTH MEXKI Ipaies-
JMAIITYBaHHS, BHUKIIOYUTH THTAHHA JUCKPHMiHAIIT,
ABTOMATU3yBaTH IMAJCHY KUIBKICTH MPOIECIB, HAJATH
Mpare3JaTHOMY HACEIICHHIO JIOJaTKOBI MOMKJIHBOCTI
MoIyKy po6otu. OueBUIHUM € TOW (PaKT, Mo IPyKOBaH1
OTOJIOLICHHSI, Ta3eTH, KypHAJIH, IHTCPHET-CalUTH 3 TIPO-
MO3UIISIME pOOOYMX MICIh € a0CONFOTHO 3aCTapLIAMHU
3aco0aMu BUPINICHHS THUTAHHS TIpaICBIIAIITYBaHHS.
HeBukoHaHHS BUMOT 3aKOHOIABCTBA IIOI0 ITMCEMOBOTO
YKJIaJCHHS TPYJOBOTO TOTOBOPY € MUTAHHIM JJIs 00T0-
BOpPEHHS III¢ 3 MUHYJIOTO CTOJITTS, aJie KIHI[EBOTO BUPI-
IICHHS HE 3HalJCHO. YCe 4YacTillle He BPaXOBYIOTHCS
TEHJICHITIT Mirpallii MoJIOMUX (axiBIliB, XO4a HaBEACHUN
Tepemik mpooaeM 3MYyIIye 3aMUCITUTHCS HaJ 3alpoBa-
JOKCHHSIM BEJIMKOI 0a3W, Jie MOXKHA 3HAWTH W BUKOPH-
CTaTH BCl MOXKJIMBOCTI, SIKI TapaHTYIOThCS MIKHApPOI-
HUMU akTamu, KoHcTuTyliero Ta 3akoHaMu YKpaiHH.

BeprmHoro aiicOepry 3acToCyBaHHS TEXHOJOT1H
OJIOKYCIH € MOBHA (DiKcaIllis BCIX MPOIO3UIIIN HA PUHKY
npaiti. briokueitn Mmoxe 301UTbIHTH e(PEeKTUBHICTH TO0Y-
JIOBH Ta MIATPUMKH ImyOmigHuX 0a3 janux. [lo-mepie,
iH(popMaIiifo Oyre HeMOXIHBO miapoodutH. [lo-mpyre,
Taka 0a3a BIJIMIHHO crpaBiseTbcss 3 DDoS-arakamu
W IHIUMH TONYJISPHUMH CIIOCOOAMH  TIOPYIICHHS
pobotu. YrpoBajpKeHHS IIi€i TEXHOJOTIT JacTh 3MOTY
3a0e31eUnTH HAJIiHY CHHXPOHI3AIlI0 TaHUX.

Sx Hacmigok, poOOTOmABII 3MOXKYTh JOJAaTH BCi
JIaH1 CTOCOBHO KPHUTEPIiB, 0COOUCTHX SKOCTEH, IEBHUX
HaBUYOK MallOyTHBOTO TpaIliBHUKA B 6a3y OyokdeiiH. 3a
HEO0OX1JHOCTI OyIb-s1Ka 0c00a 3MOXKe 3HAWTH ITI0 TTPOTIO-
3WIIIF0, BUJIPYKYBATH 11 YM HAIIPABUTH B €JICKTPOHHOMY
BHIVISTI CBOKO KaHIuaaTypy. Ha apkymii Oyne Haapyko-
BaHUH Xeml OlokveliHa — YHIKaJIbHHN 1IeHTH(IKaTop
y 0a3i gaHux OnokueiH — 1 kox. OTke, iHpopMaIlis cTae
MaKCUMaJIbHO MPO30pOot0, OYIyTh «BiFCiUeHI» HEenpas-
JUBI TIporno3uilii poOoTH, He OymayTh HEIOJaHi IaHi
CTOCOBHO NEBHHX YMOB TIpalli, HE 3 SBISATHCS JOIAT-
KOB1 KpUTepii miJ Jac cmiBOeciin yepe3 cyd’ eKTHBHUN
TOTVISIIT pOOOTONABIISI HAa KOHKPETHOTO KaHANAATA.

3 iHmoro OOKy, MalOyTHIH MpamiBHUK Oyne MaTh
MOYKJIMBICTb JTIOCIIJIUTH 1CTOPIO PO3BUTKY Ti€i UM 1HIIOT
KOMIIaHi1, IepCIEKTHBH Kap’ €PHOTO 3pOCTaHHS, TOBHUN
TIepesTiK BUMOT JI0 MPAaIliBHUKIB, MOYKJIMBICTh CITIBIpAIl
3 IHO36MHHMH KOMITaHisSIMH, 3aB4aCHO MiAi0OpaTu OnTH-
MaJIbHUI BapiaHT IpaneBIalTyBaHHS.

°  Imymenxo H. brokueiin B Vkpaini: I1{o e 3a TexHosoris i 4uM BoHa

xopucHa. URL: https://ua.112.ua/statji/blokchein-v-ukraini-shcho-tse-za-
tekhnolohiia-i-chym-vona -korysna-417161.html.
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Kpim Toro, OIOKYEHH BHKIIIOYa€ MOXKIIMBICTh HEBH-
KOHAHHS BUMOT 3aKOHO/IaBCTBA IIOJ0 YKIIAICHHS IHCh-
MOBOTO TPYIOBOTO JIOTOBOPY, OCKLIBKA 32 JOIIOMOTOIO
Ii€T TEXHOJOT1T MOXJINBE (DIKCYBaHHS JJAHUX CTOCOBHO
MpaleBIAMNTYBaHHS — BiJI MEPEIIOTOBIPHAX BIJHOCHH
JI0 MOMEHTY X TPUITAHECHHS.

Jlis HeTunoBHX (hOpM 3aHATOCTI O(OPMIICHHS TPY-
JIOBOTO JIOTOBOPY 32 JIOTIOMOTOI0 TEXHOJIOTIi OJOKYCHH
Oyae crocoOOM HaleKHOTO OGOPMIICHHS TPYIOBHX
BITHOCHH 1 MOXIIUBICTIO BUKOPHCTOBYBATH 3arajibHO-
BH3HAaHI TPYIOBI MpaBa Ta HEMOXIIUBICTIO pOOOTOIABIIS
YXWINTHCS BiJl TIEBHUX 3000B’s3aHb, BU3HAUYCHUX TPY-
JIOBUM TIPABOM.

Omxe, MatOyTHI TIPAIliBHUKH 3MOXKYTh 3HAUTH MaK-
cUMallbHUI 00csT iH(opMaIllii CTOCOBHO MaiOyTHHOTO
MICIIst pOOOTH, IPONNISIHYTH HOTO peNyTaIlito, HasBHICTh
OOpriB y Aep)kaBH Mepe] UM ITiJIPUEMCTBOM. AHAJIO-
TiYHy THPOPMAIIIF0 3MOXKE OTPUMATH i POOOTOAABEIIb.
Jlis Momoaux (haxiBINB BIIKPUBAETHCS OLIBIIE MOYKITH-
BOCTEH JUIsl TIONIYKY TIpalli 3a MOKJIWKaHHSIM, OCBITOIO
Ta TICBHUM PIBHEM 3apOOiTHOT TUIATH.

OxpeMuMH TiepeBaramMu Oyae peryIioBaHHS HETH-
MOBUX (POPM 3aWHATOCTI 3 MIHIMAILHUMM BHTpaTaMHu
i sycwursMu. OCKIJbKU ONOKYCHH — Iie HajiiHa TeX-
HOJIOT'iS, KOXKEH, XTO BHKOPHCTOBYE JIaHI MpaIliBHUKIB
Yy Mepexi, He Ma€ MPUYMH CYMHIBATUCS] B HOTO aBTCH-
tnuHOoCTi'’. Hemae HeoOXimHOCTI TOCTINMHOI Oararoe-
TalHOi TIepeBipKH 0ararhoX JaHUX. BIIOKYeHH Moke
OyTH 3arporpaMoBaHUi JIIs aBTeHTH(iKaIii iHpopMa-
1T PO MpaIliBHUKA, yPaXOByIOUH TOCHIIAHHS, 3a JIOTIO-
MOTOIO ITIET MEPEKi.

PoGoToiaBIii MOXXyTh CTBOPIOBATH, KEpYBaTH i 0e3-
TIeYHO 30epiratu Bce, IOYMHAIOUHN BiJI IEPETIKY TpaIliB-
HUKIB 1 TPYJIOBHX JIOTOBOPIB, MPOJOBKYIOUH ITEPEBip-
KaMH OOJIIKOBUX JaHUX Ha OJIOKYEHH.

TexHoJIOTiST OJIOKYCHH JIOTIOMOXKE POOOTOIABITIO
MEHIIIe KOHTPOJFOBATH CBOIX MPAIliBHUKIB: OyJe CIIpo-
IICHO 3B’S30K «KIIEHT 1 MpamiBHUK». Tak, 3amporo-
HOBaHa BHIIe TexHoJoris «gig blockchain» mae mpa-
I[IBHUKaM 3MOTY BHKOHYBATH TPYJOBI O0OOB’s3KH 0e3
HaIHHOTO CTOPOHHBOTO TOCEPEIHNKA, HANPHUKIAL,
y chepi Oi3HECY, A€ TIOB’s13aH1 pOOITHUKH Ta CIIOKHUBaYI.

JlockoHalle BHWBYCHHS U 3aCTOCYBaHHS CYTHOCTI
OJIOKYEHHY JTaCTh MOXIIUBICTh CYY4aCHOMY TPYIOBOMY
3aKOHOJ/IaBCTBY 3POOMTH IEpIili 3HAYMMI KPOKH B TPaHC-
TPaHUYHUHN TIPOCTIp, peopMyBaTH 3aKOHOAABCTBO BiJI-
MIOBiJTHO /IO BUMOT CHOTO/ICHHS, CTAaTH IIEPEIOBOIO Kpai-
HOKO Y cpepi BIOCKOHAICHHS IPABOBOT CHCTEMH.

BucnoBknu

3MiHH B COIIaJbHO-CKOHOMIUHIN cdepi 3yMOBITIO-
I0Th HEOOXIJHICTh y TpaHCc(OpMallii CHCTEMH TIpaBa,
sIKa Ma€ BIJIOBIJATH CTaHy ¥ Mipi PO3BUTKY CYCIiJIb-
HUX BIJIHOCWH IS 3IIHCHEHHS 1X €(EeKTHBHOTO pery-

10" Peter Sestoft Autonomous pension funds on the blockchain, IT

University of Copenhagen. URL: http:/www.itu.dk/~sestoft/papers/
autonomous-pensions.pdf.
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JIOBAHHS, CHPSMYBaHHS Ta IPOTpaMyBaHHS Ha Maii-
OyTHE, 3aXHMCTy TpaB JIFOJWHU Tpaili B HOBUX YMOBax
TOCTIONAPIOBAaHHS TOIIO. Taka B3a€MO3YMOBIICHICTH
CUCTEMH TIpaBa Ta CYCITUIBHUX BIIIHOCHH BiJUI3EPKAIIOE
00’ €eKTHBHUH XapaKTep BiJIIOBIIHO 10 YHHHUX CYCITUTb-
HUX BITHOCHH Y IIapHWHI Ipalli, BiIONBaE HEOOX1IHICTh
ypaxyBary B HOBoMY TpymoBomy Kojiekci YKpainu came
i peaiii.

HoBi sBumIa y cdepi mpaimi TakoX 3yMOBIIOIOTH
HEOOXIJJHICTh ajamnTaiii Ta OHOBICHHS IHCTUTYTIB
TPYIOBOTO TIpaBa 3aJiiisi 30€peeHHS CPEKTHBHOCTI
MPaBOBOTO PETYIIOBAHHS TPYJIOBUX BIJIHOCHH 3 OOKY
nepxaBu. BomHouac TpaHcdopMaliis TpyIoBOro mpasa
TaKOX € HEOOXIJHOI 3 MOy 3a0e3leueHHs MpaB
MpaIiBHUKAa B HOBUX 3MIHHHUX YMOBaX COIIaJIbHO-EKO-
HOMIYHOTO OYTTSI.

JlocBil TIpaBOBOTO pETyIIOBaHHS mpari y cdepi
gig-economy JEMOHCTPY€ HaralibHy TOTpeOy BIIpOBa-
JDKCHHS IIHOTO IHCTHUTYTY [0 BITYH3HSIHOTO 3aKOHOIAB-
ctBa. OYEBUHO, IO CHOTOHI TPAIUIIHHUN TPYTOBUI
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JIOTOBIp YK€ He 37[aTHUI perynatoBard Bci GopMHu Tpy-
JIOBHX BIJIHOCWH, TOMY HAaIllOHaJhbHE 3aKOHOIABCTBO
norpeOye po3poOJICHHS CIHEMiadbHUX KOMILICKCHUX
3aKOHOJABYMX aKTIB Ha MiICTaBl HO3UTUBHOIO MIXKHA-
POIHOTO JIOCBIY B 3a3HaYCHIN cdepi.

HeoOXiHiCTh TPAaBOBOTO PETYIIOBAHHS W 3aKpi-
TUICHHS Tpaili Ha U(GpoBUX TIaTGopMax € mpiopurer-
HOKO U151 YKpaiHu. IMIuteMeHTarist 10CBixy 3apyO0iKHUX
KpaiH 3 ypaxyBaHHSIM HaIllOHAJLHUX OCOOIMBOCTEH
€ IIUTSIXOM TSI peastizaiii KOHCTUTYIIIITHOTO IpaBa 0co0u
Ha TIpaIIio.

Omxe, 3 omIsAAy Ha rmepexiag YkpaiHu B €Bporeii-
ChKHU TIPAaBOBHIA TPOCTIP, HEOOXITHO TapMOHI3yBaTH
HaIllOHAJIbHE 3aKOHOJABCTBO 3 BHKOPHUCTaHHSIM HOBIT-
HIX CBITOBMX TCHJICHIIIH. 3aCTOCYBaHHS TEXHOJOTIH
JIEPYKABHOTO OJIOKYCHHY JOMOMOXE OTPHMAaTH HE0O0-
X1JIHI JIaH1 CTOCOBHO IpaIliBHUKA, POOOTONABIIS, Bij0y-
JIEThCSI TIOBHA (hiKcallisl iX 1 HEMOKITUBICTh TIPOTHIIPAB-
HOi 3MIHM 4{ YKJIaICHHS 3 BUMOTaMH, IO CyIepedyarh
3aKOHOIABCTRY.
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Conclusion, amendment and termination of the license agreement under the civil law of Ukraine

Smorodyna Alla
Research Student of V.M. Koretsky Institute of State and Law
of the National Academy of Sciences of Ukraine, Ukraine

This article examines the procedure for concluding, amending and terminating a license agreement as a subtype
of agreements on the disposal of economic intellectual property rights, according to the civil law of Ukraine. In
accordance with the provisions of the Civil Code of Ukraine', the general provisions on the conclusion, amendment
and termination of the agreement apply to the license agreements as well. Some additional requirements are set
forth in the Civil Code of Ukraine and legislation related to certain intellectual property objects. Detailed attention
is given to the issue on conclusion the agreement, the main stages of conclusion (the offer and the acceptance) are
investigated, as well as the positions of some Ukrainian academics about the “third stage”. Terms and conditions
when said “third stage” may apply were analyzed separately. This study reviews the voluntary (free), competitive
and reciprocal procedure of concluding the agreement. It determines the mandatory conditions of and the form
of the offer. Given that the offerer (an initiator to conclude the agreement) may be any party — either the future licensor
or the licensee — the special conditions for the offer are studied depending on the person — the offerer. An acceptance,
a response to the offer, is also subject to regulation and it must be complete and unconditional. Despite the fact
that the legislation of Ukraine does not provide for mandatory state registration of the license agreement, there are
separate legislation acts that provide for the procedure of their registration at the request of any party to the license
agreement. Regarding the amendment and termination of the agreement, the legislation of Ukraine establishes
the general legal grounds for the amendment and termination of the agreement, and separately determines the legal
consequences of these actions for the parties. Disputes about the termination of license agreements constitute
the most common court cases. The main trends are recognized based on the analysis of court decisions publicly
available with Unified State Court Registry of Ukraine. As a result, author formed conclusions about the general

state of regulation of the issue of concluding, amending and terminating the license agreement in Ukraine.

Introduction

The' object of the study is the procedure for
the conclusion, amendment and termination of the license
agreement as a type of the civil agreements.

The subject of the study is the relations concerning
the conclusion, amendment and termination of the license
agreement under the Civil Code of Ukraine, as
the main normative act of Ukraine, which regulates
the conclusion, amendment and termination of a civil
law agreement.

In general, the question of conclusion, amendment
and termination of the certain types of contractual
obligations has been studied by O. Dzera, A. Dovgert,
N. Kuznetsova, V. Kossak, M. Braginsky, and many
others. Also, there are studies of particular types
of the civil agreements, namely regarding franchising
agreements (V. Tsirat), factoring agreements
(Y. Chapidze), insurance agreements (V. Yanyshen)
etc. However, the author is not aware of a similar study
on licensing agreements, it seems that the process
for concluding, amending and terminating a license
agreement has not been thoroughly investigated. We
believe that the results of this study will be of interest to
the scientific community of Ukraine for further scientific
development and practical application.

The purpose of this study is to investigate
the procedure for concluding, amending and terminating
a license agreement as a type of civil agreements,

' URL: http://zakon.rada.gov.ua/laws/show/435-15.
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to establish specifics on the conclusion, amendment
and termination of a license agreement, and to examine
Ukraine's court practises on these issues.

Presenting main material

Chapter 53 of the Civil Code of Ukraine, which is
entitled “Conclusion, Amendment and Termination
of the Agreement”, is included into Book V “Obligatory
Law” and applies to all civil agreements, as named (and,
respectively, governed by Book V), and not named.
According to Article 626 of the Civil Code of Ukraine
agreement defined an “arrangement of two or more
parties, aimed at the establishment, modification or
termination of civil rights and obligations”, which are
the “core element of the institution of the agreement™.

Conclusion of the licence agreement

We believe that the first thing to start exploring
the issue of contracting is the determination
of the main function of one of the fundamental principles
of modern civil law and the basic principle set out in
Atrticles 3, 6 and 627 of the Civil Code of Ukraine, —
the principle of freedom of the agreement. The conclusion
of the agreement should be voluntary and based only on
the mutual free consent of its equal parties, and the absence

2 Borodovsky S. Conclusion, Amendment and Termination
of the Contract in the Civil Law of Ukraine. Author's thesis ... Ph. D.
in Law : 12.00.03 / National University of the Internal Affairs. Kharkiv.
2005.20 p. P. 5.
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of any influence on their will by third parties, in particular
public authorities®. Thus, the Civil Code of Ukraine here
regulates the voluntary, mutual and competitive process
of concluding the agreement, in contrast to other process,
for instance, concluding under the court decision,
at the exchange market, under tender process*.

In general, legislative regulation of the procedure for
concluding, amending and terminating a civil agreement
is a system of legal rules that determine the nature
and the behaviour of participants in these relations,
the regulation itself is “a form filled with content by
the parties' expression of the will to conclude, amend or
terminate the agreement™.

According to Part 2 of Article 638 of the Civil Code
of Ukraine, the general procedure for the conclusion
of the agreement is providing the proposal of one
party to conclude the agreement (offer) and acceptance
of the offer by the other party (acceptance). Thus,
the order consists of two consecutive stages: the offer
and the acceptance. This “two-stages” concept is mainly
supported by Ukrainian academics®, nevertheless,
there is a position on the existence of the third stage,
which is not specified in the quoted provision,
namely, — confirming the receipt of the acceptance by
the offeror — which is proposed as mandatory if there is
a gap in a moment of acceptance the offer by the offeree
and aware of such by the offerer. The author agrees that
this stage might be important, since from that moment
the offer becomes valid and obliges the offerer.

The offer

It is important to note that each party to a future
agreement can make an offer. In other words, the subject
of the copyright and related rights or the holder
ofthe patent or certificate (a licensor) and the prospective
user (a licensee) have equal opportunity to initiate
a proposal to the other party to conclude the agreement.

The cited provision of the Civil Code of Ukraine
does not contain a list of terms and conditions that
the offer should contain. Considering the provisions
of Part 1 of Article 641 of the Civil Code of Ukraine, that
the offer can be made by each party, the requirements for
the offer should be universal and apply equally to each
party, that is, for the license agreement — to the future
licensor and licensee.

Based on the wording of the Article 641 of the Civil
Code of Ukraine, the offer must meet the following
requirements, namely: (1) to contain the essential terms
of the agreement (paragraph 2 of Part 1 of Article
641 of the Civil Code of Ukraine); (2) to be addressed
to a specific person or persons, since the proposals

*  Yanovitskaya G., Kuchera V. Civil Law of Ukraine: Schoolbook.
Lviv : State University of Internal Affairs. Lviv. 2011. 468 p. P. 244.

4 Denisyuk V. The Process of Concluding a Civil Contract. South-
Ukrainian Law Journal. Problems of Civil and Commercial Law. 2012.
Ne3.P. 115-118. P. 116.

> Borodovsky S. Same work. P. 8.

¢ Denisyuk V. Same work. P. 116.
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addressed to an indefinite persons are not considered
as an offer (Part 2 of Article 641); (3) to express
the intention of the offerer to be bound by acceptance
such offer (paragraph 2 of Part 1 of Article 641).

There are different approaches whether considering
(4) the deadline to respond to the offer (Part 3 of
Article 641) as a mandatory condition of the offer. The
author agrees with the position that if it is impossible
to immediately receive a response (including by
the offeree’s action), the offer must include a time limit
for the response. Another argument for recognizing
the deadline for replying to an offer is a core condition
for the right to or forbidding to withdraw the offer as set
forth by the law. Under the general rule, the offer cannot
be considered irrevocable. Thus, having the deadline
is important from the perspective of business purposes
of the offerer than the time is the essence and in case
of postpones the offer become irrelevant.

There is no direct provision about the form
of an offer. Theory says that an offer may be in written
or verbal form, made by way of conclusive action, by
means of a data message (ie, by e-mail, telegram, fax,
etc.). However, since the license agreement must be in
writing, the offer must also be made in writing.

With respect to material terms and conditions
of the offer, the provisions of Part 3 of Article
1109 of the Civil Code of Ukraine, which lists the terms
of the license agreement, may due apply. The material
terms and conditions of a future license agreement to be
contained in the offer shall be determined at the discretion
of the offerer. Said Part 3 of Article 1109 of the Civil
Code of Ukraine listed the following terms of the license
agreement to be agreed by the parties: type of license,
scope of use of the intellectual property rights object
(specific rights and ways of use it; territory and time
period to which the rights are granted), amount of royalty
and the terms of its payment, as well as other terms that
the parties consider appropriate to include in the license
agreement. Despite such terms are not named here as
“material” terms, in a broad understanding it might
mean that all listed terms must be mutually agreed by
the parties. Following the provisions of Part 1 of Article
638 of the Civil Code of Ukraine that the agreement is
considered concluded when the parties have reached
arrangement on all material terms of it.

Another requirement is that the offer must specify
(addressed) a specific person or persons, this means that
it must clearly identify the person to whom the offer is
being made. The law does not require such identification.
Nevertheless, we believe that the only criteria may be
here is the sufficiency of information for identifying
a person (the name of a natural person as defined
in Article 28 of the Civil Code of Ukraine; the name
of a legal entity as defined in Article 90 of the Civil
Code of Ukraine) and their addresses if the offer is to be
sent by mail or other means of communication.

Given that the offer to conclude a license agreement
must always relate to a specific intellectual property
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object, in this context, it is important to identify the due
owner of the intellectual property object (a licensor). It
works in both cases, regardless of which party — future
licensor or licensee — proposes to conclude the license
agreement. Although the Ukrainian law does not
require the licensor’s confirmation of the rights to
the object of intellectual property rights to be provided
in the license agreement, as of now when the court
is considering respective disputes the licensor must
be ready to confirm the entire sequence of transfer
and receipt of rights, namely from the original author
of the work’.

Asrequired by Part 2 of Article 207 of the Civil Code
of Ukraine, the offer must be signed by the offerer. The
person addressed by the offer to conclude the license
agreement assumes that the other party has the legal
capacity to conclude such agreement. Namely, such
person has exclusive property rights on disposal over
intellectual property rights object, which are the subject
of future license agreement.

Thus, the offer to conclude a license agreement
must be expressed in writing, contain the material terms
ofthe license agreement, be addressed to the future party
to the agreement - licensor or licensee, - and be signed
by the party sending the offer to conclude the agreement.

The acceptance

The acceptance of the offer is regulated by Article
642 of the Civil Code of Ukraine. It provides for
a rule that the acceptance of the offer must contain
two basic requirements, namely that the answer about
its acceptance must be (1) complete (full) and (2)
unconditional.

Completeness of the acceptance means that
the offeree accepts all the material terms of the future
agreement, listed in the offer. Unconditionality means
the acceptance of the offer without any reservation,
since the reply on the offer to conclude an agreement on
other terms constitutes a new offer.

Once the offer may contain the deadline for reply
on it (for acceptance), such reply must be given within
the time specified in such offer. Law allows the offer
has no deadline, so it is considered that the agreement is
concluded (1) when the offeree immediately declared its
acceptance (if the offer is made in verbal) or (2) when
the offerer receives a timely reply (if this period is not
set — within the normally necessary time (if the offer is
made in writing).

Moreover, one can accept the offer by taking
an action aimed at execution of the agreement, as states
in Part 2 of Article 642 of the Civil Code of Ukraine,
which provides examples of such acts of conclusion:
“shipped goods, rendered services, performed works,
paid the appropriate amount of money, etc”. Here
the acceptance is possible if the offeree (as licensee) pays

7 URL: http://www.reyestr.court.gov.ua/Review/34088747.
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to the offerer (as licensor) the amount of compensation
for the use of the intellectual property right named in
the offer.

Thus, according to Part 1 of Article 638 of the Civil
Code of Ukraine, the agreement is concluded once
the parties reached agreement on all material terms
of it. The moment of conclusion is the moment when
the offerer receives the answers on acceptance of this
offer. At practice it usually has the following order:
the offerer sends an offer in a writing form (it might be
signed and sealed) and, if it accepts by the offeree, the last
signs it and returns it back to the offerer. Mandatory
written form on the license agreement is required by
Part 2 Article 1107 of the Civil Code of Ukraine,
otherwise it results in its voidability.

Citated provisions of the Civil Code of Ukraine
regulates mutual procedure used by two parties for
concluding the license agreement. That is why written
form works. So, parties may physically express their
will by signing a document. This approach is highly
criticized by Ukrainian academics and lawyers because
of non-compliance if a license agreement needs to be
concluded in Internet “by default”.

Ukrainian law does not provide either state
registration or notarization of the license agreement as
prerequisite for its validation or acquiring the license
rights, in contrast with requirements on the state
registration of assignment the rights. License agreement
is not a subject to obligatory state registration in Ukraine,
but it may be carried out at the request of the licensor
or the licensee. Moreover, there is a certain legislation
acts which regulate the process of state registration
of licenses on the trademark®, inventions (utility
models)’, industrial designs!®.

There are two opposite approaches regarding
the state registration of a license agreement. Although
state registration has not been mandatory since
2004 (the date of entry into force of the Civil Code
of Ukraine), there are opinions on the need to “return”
or introduce a new system of the state registration
of license agreements. The main argument is the need to
protect the rights of licensees to confirm their ownership
of the intellectual property rights specified in the license
agreement, the absence of “parallel” licenses, to certify
the legitimacy on use the rights, to prevent abuse

8 Order on Approval the Instruction on Submission, Review,
Publication and Filing to Register the Date on Assignment the Right to
Trademark and License on Use the Trademark (International Trademark),
by Ministry of Education and Science of Ukraine No.576 on 3 August
2001. URL: https://zakon.rada.gov.ua/laws/show/z0718-01.

® Order on Approval the Instruction on Submission, Review,
Publication and Filing to Register the Date on Assignment the Right to
Industrial Design and License on Use the Industrial Design, by Ministry
of Education and Science of Ukraine No.521 on 16 July 2001. URL:
https://zakon.rada.gov.ua/laws/show/z0644-01.

1 Order on Approval the Instruction on Submission, Review,
Publication and Filing to Register the Date on Assignment the Right to
Industrial Design and License on Use the Industrial Design, by Ministry
of Education and Science of Ukraine No.574 on 3 August 2001. URL:
https://zakon.rada.gov.ua/laws/show/z0716-01.
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by the right holder, to protect the rights'!, etc. This is
especially important for license agreements relating to
copyright and related rights.

The author agrees that state registration of license
agreements will partially solve the problems listed, but
such a system should be as deregulated as possible.
For example, to be executed by notification made
by the party (the one which is defined in the license
agreement) via electronic message about the conclusion
of the license agreement with its main characteristics.
Such information should be included in the state register
and should be publicly available and free of charge.

Amendment and termination

Chapter 53 of the Civil Code of Ukraine is
constructed in such a way that it regulates provision on
concluding the agreement separately, and at the same
time, the amendment or termination of the agreement —
jointly. Under the general rule and pursuant to Article
654 of the Civil Code of Ukraine the amendment or
termination of the agreement must be executed in
the same form as the agreement, which is amended
or terminated, unless otherwise stipulated by such
agreement or set forth in the law.

Legislation of Ukraine does not provide for a direct
provision as to what terms of the agreement are prohibited
to amend, thus, Ukrainian academics answer on this
that parties are entitled to amend (modify, change, add)
any provisions, which are not banned by themselves
under the agreement, except for material provisions
stated by the law. We can agree with this statement.
Thus, that was an answer on the question “what might
be amended” now we should review the legislation to
answer on the question “how one can amend/terminate
agreement”?

There are the following grounds for amending or
terminating the agreement: (1) under the mutual consent
of the parties; (2) by court based on the claim of one
party in the event of a material breach of the agreement
by the other party and in other cases established by
the agreement or law; (3) at the initiative of one party,
if such right is expressly provided for in the agreement
or the law.

Crucial here is to determine the “material
breach” what is defined as such a breach by a party
to the agreement if in a result of the damage caused,
the other party is largely deprived of what it had
hoped for when concluding the agreement. In practice,
when a court is considering the cases when one party
requesting to terminate the license agreement, such
party is obliged to confirm the cause-and-effect link.

For instance: expiration the terms of patent or
trademark certificate which is subject to respective
license agreement, or invalidation the assignment

""" Koval I. State Registration in the Area of the Transfer of Intellectual

Property Rights Law and Innovative Society. 2015. Ne 1 (4). P. 42-48.
P. 44.
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agreement that caused that the licensor declared as non-
authorized owner of respective intellectual property
rights!2.

The civil law of Ukraine provides for cases
of amendment and termination of the agreement due
to its repudiation, but the provisions of the Civil Code
of Ukraine do not specify the procedure and form
of the repudiation, nor does it contain a general rule
as to when the legal consequences of the repudiation
occur. Thus, under the rule of Part 3 of Article
651 of the Civil Code of Ukraine, a unilateral
repudiation of the agreement is allowed, if the right to
such repudiation is envisaged by respective agreement
or by the law. With regard to such a right under the law,
Part 2 of Article 111 of the Civil Code of Ukraine
stipulates that (1) the licensee may repudiate to
the license agreement if the licensee breached
the deadline for start using the intellectual property
rights object; and (2) the licensee or licensee may
repudiate to the license agreement if the other party
violates the other terms of the agreement. Repudiation
of the agreement must be executed in written form.

The license agreement to be considered as amended
or terminated based on one party’s repudiate to
the license agreement on the moment when another
party receives due notification on repudiate to
the license agreement, if the law or the agreement
does not set a deadline for entering into the agreement
validity.

Despite the fact that the additional will of the other
party is not required, and legal consequences come
regardless of the other party's behavior!®, there are
disputes raised between the court regarding legal
consequences. Moreover, in accordance with Clause
5.5 of the Opinion of the Supreme Economic Court
of Ukraine', the repudiation of the license agreement
does not require its application to the court.

Thus, the core discrepancy between amendment
and termination of the agreement is respective
legal consequences. The general consequence
of the amendment of the agreement is further
existence of amended obligations of the party, in
contrast to termination of the agreement, where
the legal consequences is the cancellation of the rights
and obligations of the parties.

It is worth mentioning that Ukrainian law provides
for direct provision when the license agreement may
not be terminated, namely, in case of assignment
of intellectual property rights from licensor to the third
party. In this case, the license agreement remains valid,
but at practice new owner of intellectual property

12 URL: http://reyestr.court.gov.ua/Review/64532155.

3 Romashchenko I. The Order, Form and Moment of Occurrence
of Legal Consequences of Repudiation of the Contract in the Civil Law
of Ukraine. Scientific Bulletin of the Kherson State University. Legal
Sciences Series. 2018. Issue 3. Volume 1. P. 115-119. P. 116.

4 Resolution of the Plenum of the Supreme Economic Court of Ukraine
of 17.10.2012 “On Some Issues of the Practice of Settlement of Disputes
Related to the Protection of Intellectual Property Rights” No. 12.
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rights wants to receive all benefits from its new asset
including, royalty under such license agreement.
Thus, at practise, a new licensor enters into the license
agreement via respective amendments.

Thegenerallegalanalysisofcourtdecisionsavailable
in the Unified State Court Registry of Ukraine shows
that the vast majority of court cases are decisions on
debt collection under concluded licensing agreements.
For example, the most common claims related to (1)
the termination of the license agreement due to breach
by the other party of its obligations to pay royalties
and the collection of royalties for past period'’; (2) one
which is relevant to the software license agreement,
when an supplement agreement' is made for software
localization, modification, customization etc., there is
no further need for the licensee on use the software due
to failure to perform listed work!’; (3) the invalidation
of the agreement and the application of the relevant
legal consequences upon termination, invalidation
of the licensee's rights.

15 URL: http://www.reyestr.court.gov.ua/Review/67365146.
16 URL: http://reyestr.court.gov.ua/Review/29943363.
17" URL: http://www.reyestr.court.gov.ua/Review/29943363.
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Conclusions

Ukrainianlawthatgovernstheconclusion,amendment
and termination of the agreement applies to the license
agreement. The analysis of the current legislation shows
that the main categories are regulated at a sufficient
level and there are no essential obstacles for application
of general rules of civil law to the regulation of licensing
agreements. During this research, certain inconsistencies
in the norms of law were revealed and, accordingly,
investigated the contrary opinions of Ukrainian scholars
as to which rule should be applied to the disputed issues.
Notably that the positions of the courts in Ukraine are
more consistent in most cases. For instance, the issue
oftermination of a license agreement at the request of one
party in the event of a significant breach of agreement
or dispute in the event of one party's license agreement
being repudiated. There is also the opposite approach to
the issue of state registration of the license agreement,
justifying why such registration protects the rights
of all interested parties. Moreover, the author supports
the position regarding mandatory state registration
of the license agreement.
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The formation of a new consumer rights paradigm (to the formation of “consumer law”)

Stankova Irina
Postgraduate Student of the Department of Civil Law
National University “Odessa Academy of Law”, Ukraine

The article explores consumer rights in the context of the discussion on their inclusion in basic human rights, as
well as the separation in the structure of the law of a particular branch — consumer law. The names of this branch
of law, which are proposed at the doctrinal level, are considered: “the right to protect consumers”, “the right to
protect the interests of consumers”, “the right to consume”, “consumer law”. Based on the analysis of doctrinal
provisions on the definition of the concept of “consumer law”, its understanding as a set of rules, rules that determine
the mechanism of realization of consumer rights, forms of legal protection of consumers from possible abuse by
manufacturers.

The models of consumer law are distinguished and characterized, depending on the way of regulating the status
of rights and the content of the relevant legal norms in the constitutions of states: those countries whose constitutions
do not contain clear provisions on consumer rights protection (for example, the US Constitution, the Constitution
of South Africa) are included in the first model; the second model includes those countries that have constitutions
that recognize consumer rights in their constitutions (for example, Argentina, Brazil, Bulgaria, Spain, Lithuania,
Poland, Portugal, Ukraine).

Consideration of the issue of incorporating consumer rights into the system of basic human rights is considered.
It is found that, in contrast to the concept of consumer rights protection proposed by J. Kennedy, which tends to
consider consumer rights in the context of political rights, their relevance to social or economic rights is more
common among contemporary researchers. Followers of integrating consumer rights into the fundamental human
rights system, in substantiating their position, seek answers to the question: is there a commonly accepted definition
of human rights that may be fundamental to upholding that consumer rights are fundamental human rights; whether
consumer rights are in line with the basic characteristics of human rights; whether there are any formal grounds for
recognizing consumer rights as human rights in international instruments. It has been proven that basic human rights
and consumer rights are interrelated. Modern human rights theories provide the basis for recognizing consumer
rights as human rights. The UN Consumer Protection Guidelines are the starting point for granting consumer rights
basic human rights status.

®opmyBaHHSI HOBOI NAPaUTMH NPAB CHOKUBAYIB (11010 MUTAHHS (GOPMYBAHHS «CIOKHBYOTO MPABA»)

Cmanxoea Ipuna Muxaiiniena
3000y8a4 Kagedpu yusiibHO20 npasa
Hayionanvnoeo ynisepcumemy « Odecvka opuduuna axademisy, Yrpaina

Beryn

VY cucremMi IMBUIBHUX TPAaBOBIIHOCHH CIIOKUBYI
MPAaBOBITHOCHHU TIOCIAIOTh OJHE 13 IIEHTPaIbHHUX
Micib. OCTaHHIMH POKaMH AKTHBHO OOTOBOPIOETHCS
MUTaHHS BUOKPEMIICHHS B CTPYKTYpi IpaBa CIOXH-
BYOTO mpasa. llei TepMiH MMPOKO BUKOPHUCTOBYBABCS
Ta BHKOPHCTOBYETHCS TMONITONOTAaMH, (inocodpamy,
CKOHOMICTaMM M, 3BHYaiHO, OpHCTaMH. Y 3B’SI3KY
3 IIMM BUHUKAE HaralibHa MOTpeda B HAayKOBO-NPaBO-
BOMY JIOCITI/PKEHHI CIIOKHMBYOTO TIpaBa, 3’ sICyBaHHI Horo
3MICTY, yCTaHOBIICHHI BUTOKIB BAHUKHEHHS Ta MEPCIIeK-
THUB TIOAJTIBIIIOTO PO3BHUTKY.

[Ipobnemu CHOXMBYUMX MPABOBIJHOCHH  CTAJH
MPEIMETOM  JTUCEPTAIIMHUX JIOCTi/DKeHb, aBTOPaMHu
akux € H.B. Ans6’eBa, HM. [ouunenn, JIL.M. IBa-
Henko, M.M. Kazakos, C.A. Kocinos, O.JI. Komosceka,
I'A. Ocerunceka, O.I1. ITucemenna, FO.1O. PsaGuenko,
10.B. Tumenko, M.B. ®ponkos, O.10. Yepnsik Ta iH.
Takox mpoOJIeMH CIIOKUBYMX ITPABOBITHOCHH Bif00pa-
JKCHO B TpAIsiX TAaKUX BIJOMUX YYEHUX-IMBLIICTIB, SIK
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J.B. Bo6posa, T.B. boanap, O.B. I3epa, A.C. JoBrepr,
0.0. KpacasuukoB, H.C. Kysnemnosa, B.B. Jlyus,
O.A. Ilinonpuropa, €.0. Xaputonos, S.M. IlleBuenko
Ta iH.

MeTor0 cTATTi € PO3NIIsA/ [IPaB CIIOXKUBAYIB y KOH-
TEKCTi MUCKYCIl MIOMO IX 3apaxyBaHHS O OCHOBHHUX
IpaB JIIONWHH, a TAKOK BHOKPEMJICHHS B CTPYKTYypi
paBa OKPEMOi Tary3i — CIIOKHBYOTO TIpaBa.

Buknan ocHOBHOro Matepiajy

LJooo npobnemamuxu BUOKpeMIEHHS 2any3i CHo-
arcusuoco npasa. IIpornoHy0THCS Pi3Hi Ha3BH 1i€1 HOBOT
KOMIUIEKCHOT rajy3i paBa — «IpaBo Ha 3aXUCT CIIOXKH-
BauiB», «IPABO 3aXUCTY IHTEPECIB CIOKUBAUIBY», KITPABO
CHOKHMBAHH», «CIIOKUBYE MpaBoy». KitouoBe MOHATTS
«3aXHUCT TMPaB CIIOKUBa4Ya» BUHHUKIIO B CYCIIbHIN CBi-
JIOMOCTI BHACJIIOK 301JbIIIEHHS BUMAAKIB HETATUBHUX
SIBHII[ Y CIIO)KMBUMX BIJHOCHHAX, a BXKE TOTIM 3’ SBH-
JIOCSI TIOHSATTS «CIIOXKHBYE MPaBO». TePMiH «CIIOKUBYE
MIPaBO» MOYAB y>KUBATUCS B IPABO3HABCTBI EKOHOMIYHO
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PO3BUHEHHX 3apyOiKHUX KpaiH — benbrii, Icmanii,
Hinepmannis, Criomyuenoro Kopomisersa, CILHA, ®PH,
Oinnsuaii, Opanmii Ta HIIUX JEpkaB — MPHOIU3HO
B 50-60-i pp. XX cr. Moro mosiBa 3yMOBiIeHa HacaM-
nepes; HeoOXiTHICTIO IMOCWJICHHS TPABOBOTO 3aXUCTY
CIIO)KMBAYiB Yy B3a€MOBIJIHOCHHAX 13 BHUPOOHUKAMH
Ta 3MCHIICHHSM BIUIMBY OCTaHHIX, 30aJaHCYBaHHSIM
IHTepeCiB BUPOOHHKIB 1 CIIOXKMBadiB. Y IMONAIBIIOMY
TEPMIH «CITOKUBUE TIPABOY» OTPUMAB 3aKOHOJIaBYE 3aKpi-
IUTCHHSI, HANPHUKIAA, Y HOPMAaTHBHO-TIPABOBUX aKTaXx,
Ha OCHOBI SIKHX CTBOPIOBABCSI aMEPHKAHCHKHU YHi(i-
koBaHWi KomepiiiitHuii Kojieke, Y BCECBITHBO BIJIOMOMY
TiaymMauyHOMY CIIOBHHKY FOPHIHYHUX TEPMIHIB 3a pell.
Bpaiiena ['aprepa. Ha mocrtpaasHChKOMY MpOCTOpi
TEPMIH «CIIOKHBYE TIPaBO» HAaOyB MOMINWPEHHS JIUIIE
B nepiii mosoBuHi 1990-x pp. [Toctymoso #oro 3mict
PO3IIMPIOBABCSI, ChOTOJHI BiH MICTUTHh JBa OCHOBHI
3HAYCHHS: 1) CyKyIHICTh IPaBWJI, IO 3aCTOCOBYIOTHCS
Y 3B’SI3KY 3 IPUI0AHHIM, BUKOPHUCTAHHIM CIIOKABAYEM
TOBapiB a00 HAaJaHHAM WOMY IOCIYT; 2) CYKYITHICTh
[IPaBHJI, 1[0 MAIOTh Ha METi 3aXMCT CIIOKHBaya'.

AHai3 TEpPMIiHIB «IIPaBO Ha 3aXHCT CIIOKHBAYIB»
1 «IIpaBO 3aXHCTY IHTEPECIB CIIOKUBAUIB» J1aB MOXKIIHU-
BiCTbh 3pOOUTH BUCHOBOK, 1110 BOHH BiJJOOPaXKarOTh JIHIIE
OJIMH 31 CKJIQJHHKIB CIOXXHBYOTO IPaBa — CYKYITHICTb
MIPaBWJI, CTIPSIMOBAHUX HA 3aXHCT CIIOKHBada. AJe, SIK
3a3HAYaIIOCs, ICHYE€ IIIe OWH CKIIATHUK 3HAYCHHS IIHOTO
TepMiHa — CYKYITHICTb IPABWII, IO 3aKPIILTIOIOTH YMOBH
i TOpsAOK TPHIOAHHS, BUKOPUCTAHHS CIIOKHBAYEM
TOBapiB (POOIT, TOCIYT), KA 3aJMIIAETHCSA 332 TAKOTO
MiIXOAy T03a TIPABOBHM peryiroBaHHsIM. He 30Bcim
BJIQJIMMU, Ha TyMKY JIOCIIIHUKIB, € TaKi Ha3BU CIIOXKH-
BYOTO TIpaBa: «IIPaBO Ha 3aXUCT CIOKUBATIBY», (IIPABO
3aXUCTy IHTEPECIB CIIOKHBAYIBY», «IIPABO 3aXKCTy CIIO-
JKHBa4iBy», «IIPaBO, II0 3aXHIIAE CIIOKUBAYAN” — Y KOH-
TEKCT1 BITYM3HSHHUX TPATUIIA IOPHIUYHOT TEXHIKH,
OCKUTBKH B TaKHi CIIOCiO Taiy3i mpaBa He IMEHYIOThCS.
He 30BciM BIaJiiM BUAA€THCS i TEPMIH «IIPABO CTIIOXKH-
BaHHI», OCKUIBKH CHOKUBAHHS € OCTAHHBOIO CTAIi€I0
B JIAHIIIOTY CIIOKWBAHHSA, 11032 MEXaMH IIPaBOBOTO
PETyIIOBaHHS 3aJIMINAIOTHCS 1HIN CTadii, mo i mepe-
JIYIOTh, HAIPUKJIA]T: CTaisi BUOOPY TOBapy, cTajii Horo
NMpUIOAaHHS, BOJIOJIHHS ¥, HapemiTi, BUKOPUCTAHHS,
KOJIM TOBAp CITOYKUBAETHCS HE O/IPA3y.

Otxe, HaWOLIBII BIAJIOI0 BHIAECTLCS Ha3Ba HOBOI
KOMIUICKCHOI Tajy3i mpaBa, IO € TPEIMETOM IIHOTO
JOCIIDKEHHS, SIK «CTIOKHBYE MPABO», OCKUTBKH BOHO
Ma€e 00 €KTUBHHM XapakTep 1 MO3HAYa€ B HAWOLIBII
3arajJbHOMY BUIISII CYKYIHICTH HOPM, TIPABWII, IO
BH3HAYAIOTh MEXaHI3M peami3allii CIOXHUBYHUX TIpaB,
(hopMH TIPAaBOBOTO 3aXUCTY CIOXKHMBAYIB BiJ] MOMXKJIUBUX
3IIOBKUBaHb 3 OOKYy BHpOOHUKIB. [Ipu mbOMy «IpaBo
CTIO)KMBAYiB» BapTO PO3IVISIATH K KOHKpETHE Cy0’€K-

' Xawmen C., Jlakyp JI. Toprosoe npao : yue6Hoe nmocobue. Mocksa :

Mexynap. orHomenus, 1993. C. 231.

2 AwuronoB B.B., Autonosa H.A., Tonmeirua [LA. ITorpeGurensckoe
MpaBO M 3allUTa MpaB notpedureneil : yyeOHoe mocodue. Mockaa :
Kuura-cepsuc, 2003. 192 c.
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THUBHE IPaBO CHOKMBada ab0 CYKYIHICTh TaKWX HOTO
npaB, SK, HANPUKIAN, MPaBO CIOXKHMBada Ha Oe3meKy
TOBapy (IMOCIIyTH); MPaBO CIIOKKWBaya Ha 1H(MOPMAIIIIO
PO BUPOOHMKA (BHKOHABIISA, MPOJABIIA) 1 PO TOBAPH
(mocayru). Ha nymky O.O. PaiinsHa, «y HOpMax CIIOXKH-
BYOTO [TPpaBa BU3HAYECHO MEXaHi3M 3aXHCTY IIPaB CIIOKH-
Baya BiJl MOYKJIMBHUX 3JI0BKUBAHb 3 OOKY ITiIITPHEMITIBY’.

ApPryMEeHTOM Ha KOPHCTh BH3HAHHS CIIOKHBYOTO
MIpaBa sIK rajxysi paBa € BHECEHHS HOT0 SIK HaBYAIBHOT
JUCIIMITIIHE JIO TIPOTPpaMm MiATOTOBKH FOPUCTIB B YHIBEP-
cuterax kpain 3axigHoi €Bponu Ta CIIA. Ha kopucth
CIIOXKMBYOTO TIPaBa sIK CAMOCTIHHOT Tamy31 TaKOX CBiJl-
YUTH 1 Ta OOCTaBUHA, III0 B OKPEMUX JIepKaBaX 3aKOHO-
JIAaBCTBO B 1iK cdepi komudikoBano. Hampuknan, y bpa-
3wl npuiHaTo Konekc 3aXucTy TpaB CIIOXHBaUiB,
y ®pannii — Kogeke cnioxknBadiB. Binbie Toro, HUHI
BEJINKOTO 3HAYCHHSI HAOYIIH MMATAHHS 3aXHUCTY MIPaB CIO-
JKUBa4iB Ha KOHCTUTYIiitHOMY piBHi. B.B. JlanwioB min
CHUCTEMOI0 KOHCTUTYIIHHUX TIpaB CIIOKMBauiB TPOTIO-
HY€ PO3YMITH «CYKYITHICTh KOHCTHUTYI[IHO-IIPABOBHX
HOpM, sIKI BH3HAYalOTh OCHOBHI IpaBa, MO TOIIHPIO-
I0ThCS HA CTIOKUBUY cepy, 10 IKUX HaJeKaTh IpaBo Ha
TiHE KUTTA, IPaBO HA JKUTTS, IIPaBO HA OXOPOHY 3I10-
POB’sl Ta MEIUYHY JOMOMOTY, IIPaBO Ha OCBITY, TIPaBO
Ha JKUTJIIO, TIPABO Ha JICPXKABHUI 1 CYJJOBUI 3aXHCT MpaB
i cBOGOI»®.

3a coco0OM yperyaroBaHHS CTaTycy MpaB CIIOKH-
Baya Ha KOHCTHTYIIMHOMY PiBHI Ta 3MICTY BIAMOBIIHUX
NPAaBOBHX HOPM B OCHOBHHX 3aKOHAaX JIEPXKaB MO)KHA
BHJIUTATH TaKi MOJIEI CITIOKHBUYOTO IpaBa: JI0 TEpIIol
MOJICITi HaJIe)KaTh Ti KpaiHW, KOHCTHUTYIIII SKAX HE Mic-
TSTH YITKUX TTOJIOKEHB IIO/I0 3aXHCTY MIPaB CIIOKMBAUIB
(mampuxitan, Korcrutymis CLIA, Koncturymis [TAP);
JIO IpyToi MOJIENi Halle)KaTh T1 KpaiHH, SKi B KOHCTHTY-
IiSTX MICTSITh HOPMH, IO BU3HAIOTH IpaBa CIIOKHBAYIB
(marpukitan, ApreatuHa, bpaswiis, bonrapis, Icnanis,
Jlutsa, [Tonbema, [Topryramnis, Ykpaina).

Tak, BimmoBimHO g0 cT. 51 Koncrutymii Icmanii,
«OpraHy BJIaJIM TAPAHTYIOTh 3aXHCT CIIOKHUBAYIB 1 KOpHUC-
TyBa4iB, 3aXHIAIOYH iXHIO OC3IIEKY, 3I0pOB’s i 3aKOHHI
E€KOHOMIYHI 1HTEpecH 3a JIOIOMOTOK E(PEKTHBHHUX
nporenyp. BoHM crnpusioTh momupeHHio iH(opMmarrii
cepell CIIOKMBAYiB 1 KOPHCTYBadiB, 3a0X0UYIOTh iXHI
3BEPHEHHS 32 3aXHCTOM CBOIX IIpaB 10 OpPTaHiB BIAAN
Ha YMOBax, repeadoadeHux 3akoHoM. Jlo iXHBOTO Bina-
HHSI 3apaxOBaHO PETYIIOBaHHS BHYTPINIHBOT TOPTiBII
Ta MOPSIIOK BUIavi JT03BOJTY Ha BUPOOHHUIITBO TOBAPIiB»’.
Koucrutytis Ilonemi B ¢T. 76 3akpinuiia MOJOXKEHHS,
3a SIKUM «OpTaHU Jep)KaBHOI BIIAJW 3aXHUIIAIOTH CIIO-
JKUBaYiB, KIIIEHTIB, OpEHIapiB a00 OpEeHIaTOPIB BiJI JIiM,
SIK1 3aTPOXKYIOTh IXHBOMY 3JI0POB’10, HEIOTOPKAHHOCTI

3 Paitnsan A.A. TloTpeOuTeNnbCcKoe NpaBo: MOHATHE, COJEPKAHKE, UCTO-

pust Bo3HHKHOBeHHUs  paszButis. URL: https://www.sovremennoepravo.
ru/m/articles/view/ (mara 3Bepuennst: 15.11.2019).

4 anmnos B.B. 3ammTa npas norpeGuTes B CHCTeME KOHCTHTYLIHOH-
HBIX TipaB B Poccuu : aBroped. aucc. ... KaHa. opua. Hayk : 12.00.02.
Mockaa, 2009. C. 9.

5 Koucrutyuus Ucmanmum ot 27 pgexkabps 1978 . URL:
https://worldconstitutions.ru/?p=149 (nara 3Beprenns: 15.11.2019).
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MIPUBATHOTO KUTTS i Oe31elli, a TAKOXK MPOTH HEYSCHHUX
PUHKOBHX MPakTHK»®. [Tpu mpoMy 1o ropucaukiii Kon-
cTutymiiHoro TpuOyHary [lombImi 3apaxoBaHO Tiepe-
BIpKY BIAIOBIJIHOCTI 3aKOHIB TPUHITUITAM CIIOKHBYOTO
3axucty. 1[I KOHCTHTYIIiMHI TIOJOXKEHHS CIPSIMOBaHI
Ha Te, M00 3pOOHUTH CHOXHMBYY TOJITHKY MEHII ypas-
JIUBOKO JI0 KOPOTKOCTPOKOBHX €KOHOMIUHHX MipKyBaHb
1 HeTOOPOCOBICHUX PHHKOBHX MpPaKTHUK. KOHCTHTYIIis
[TopTryraiii mporoJoIIye mpapa crioKuBada 0CHOBHUMH
npaBamMu. Tak, y cT. 60 3aKpilyieHO KOHCTHUTYIIHHI
mpaBa Ha <«3IOpPOB’s, OE3IeKy, 3aXHUCT EKOHOMIYHHX
IHTEepECIB, CIIPABEUINBY peKIIamy 1 TPaBoO HA CTBOPEHHS
acorriamnii ciokuBaviy’. Jlo crareit Koncruryiii Yipa-
{HH, IPUITACH IKUX 0€3M0CEPETHBO PETYIIOIOTH 3aXHCT
MpaB CIOKHWBadiB, HaJekarb CT. 42, BIAMOBIIHO JO
SIKOT «JIeprKaBa 3aXHIlae NpaBa CIOKUBadiB, 3IHCHIOE
KOHTPOJIb 32 SIKICTFO 1 O€3MeYHICTI0 MPOIYKINi Ta ycix
BHJIIB TTOCITYT 1 POOIT, CIIPHUSIE TISITBHOCTI TPOMAJICHKHIX
OpraHizamiid croxuBaviBy; cT. 50, BIAMOBITHO 1O SKOT
«TapaHTYEThCS TPABO BUIBHOTO JOCTYMY 10 iH(OopMa-
1ii TIpO CTaH JOBKULIS, PO SKICTh Xap4OBUX MTPOIYKTIB
1 TIpeIMEeTIB TIOOYTY, & TAKOXK TPABO Ha 11 MOIIUPEHHS.
Taka iHdopMmariist HIkUM He MOKe OyTH 3acekpedeHan®.
O.B. Tumenko 3a3zHadae: «KoHcTuTylis YKpaiHH He
MICTUTh BU3HAUCHHSI TEPMiHA «CITOXKUBAY», HOro nedi-
HIIliS B KOHCTUTYIITHOMY 3aKOHOJIABCTBI BiJIPi3HIETHCS
BiJl HOTO BU3HAYCHHS B IHIIMX Tally3sX HAIlIOHAILHOTO
3aKOHOZABCTBa»’.

VY BuaanHi KepiBHHIITBO i3 3aXHCTy TpaB CIIOXKH-
BadiB, MiJArotoicHoMy B pamkax Kondepenuii OOH
3 toprieii Ta po3BuTKy (UNCTAD), mictaThecs y3a-
TaJIbHEHHSI, 31MCHEH] Ha ITiJICTaBl aHATi3y KOHCTUTYIIIH
PI3HUX KpalH MI0JI0 3aXUCTY MPaB CIIOXKUBAYIB, 30KpeMa
HATOJIONTY€EThCSl Ha ICHYBaHHI 3HAUHUX BIJIMIHHOCTEH
y iX 3micti. Takoxk 3a3HAYaETHCS, IO «KOHCTHTYIIIHHE
MIPaBO MOKE BUKOPHCTOBYBATHUCS JIJISl pO3pOOJICHHS a00
3MIIIHEHHSI OCHOBHHUX TIPaB CIOKMBAadiB, a TAKOX IS
BHPOOJICHHSI TICBHUX KEPIBHUX TPUHIIMITIB, TaKUX SK
BIJIMOBIIAJIBHICT JICP)KaBH a00 OpTaHiB BIAJH MO0
3aXUCTy 1HTEPECIB CIIOKHBAYIB, 30KpeMa, IIIISTXOM
CTBOPCHHS HAJICKHHUX, BCEOCSIKHHX 1 JIEBUX MPaBO-
BHX Ta IHCTUTYIIIHHHX 3acajJl y cdepi 3aXuCTy iHTepe-
CiB crokuBadiB. KOHCTUTYIIHHI MOJOXKEHHS MOXYTh
BHCTYIIATH K IHCTPYMEHT peaiizallii BKpaid HeoOXia-
HUX YJOCKOHAJICHb MO0 PiBHIB JIOCTYIy B MeXaHi3Mi
3aXHCTY IUX paB» ',

¢ Koncruryuist Ilombeskoi PecryOimiku / mepexian Ta mHepeaMoBa

B.M. IllamoBana. KuiB : Mockanenko O.M., 2018. 82 c.

7 Koucruryuwst [Topryransckoit Pecry6muku ot 2 anpesst 1976 . URL:
http://www.concourt.am/armenian/legal_resources/world constitutions/
constit/portugal/portug-r.htm (nara 3seprenss: 15.11.2019).

8 Koncruryuis Ykpainu, npuiiHsra Ha n°stiii cecii Bepxosuoi Paan
Vkpainu 28 uepsHst 1996 p. Bioomocmi Bepxosroi Paou Vkpainu. 1996.
Ne 30. Cr. 141.

®  Tumenko O. B. BuzHaueHHs MOHSATTS «CIIOKUBAY» Yy KOHCTUTYIMA-
HOMY mpaBi. bronemens Minicmepcmesa ocmuyii' Yepainu. 2010. Ne 10.
C. 161, 164.

10 PykoBozicTBO 1o 3amure npas norpebureneii / Koudepenuus Opra-
Huzaiu OObenvHeHHbIX Hamuii mo Toproeie u passutuio. UNCTAD.
Heto-Mopk ; JKemesa, 2018. 188 c. URL: https://unctad.org/en/
PublicationsLibrary/ditccplp2017d1_ru.pdf (zara 3Beprenns: 15.11.2019).
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LIJooo npobnemamuku 3apaxyeanHs npas CnodCu-
sauie 00 ocHoeHUXx npas moounu. Ha cydacHoMy erari
AKTUBHO JIMCKYTY€THCS IMHTAHHS MPO 3apaxyBaHHS
npaB CIIOKHMBAYiB 0 OCHOBHHX MPAaB JIIOIUHHU SIK MPaB
JIFOJIMHKA HOBOTO IMOKOJIIHHS, & TAKOX MPO BU3HAYCHHS
MICIISl [IUX MPaB Y CHCTEMI TIPaB JIFOJMHU.

Maitxe 60 pokiB Tomy Jx.®. Kenneni 3BepHEHHs
no Konrpecy CHIA mouaB 3i cimiB: «CHoXUBaYaMH,
M0 CyTi, € MM BCi», BUKJIaB OCHOBHI MPHHIIMAIN IOI0
3aXUCTY CIIOKHUBAYIB Y TEXHOJOTIUHY €epy, IO TOIIH-
PIOIOTBCSI HA MPOAYKTH, SKI MU IMO, JIIKH, SKi MH TIPH-
HWMaeMo, TIpWITai, SIKIi MH BUKOPHCTOBYeMO. BiH cka-
3aB: «SKIIO cnokuBayaMm MPONOHYIOTh TOBAPH HU3BKOT
SIKOCTI, SIKIIIO I[IHK HETOMIipHI, SIKIIO JIIKK HeOe3neuHi
a00 He TPUHOCATH KOPHUCTI, SKIIO CIIOXKUBAY HE MOXKE
3poOuTH BUOIp HA YCBIIOMIICH I OCHOBI, TO HOTO KOIITH
BUTPAYAIOThCS JApEeMHO, HOTo 310poB’s U Oe3meka
MOXXYTh ONUHUTHCS IijI 3arp03010, TPH [[BOMY CTPaXk-
JIae HamioHanbHUM iHTepec»!!. Lli mpuHImMIM mepea-
0avyaroTh mMpaBo Ha OE3MeKy, 10 O3HAa4Yae 3aXUCT BiJ
MPONaXy TPOJYKTIB 1 MOCTYT, HeOe3MeUHUX I 3710~
pOB’st 200 KUTTS; MpaBo OyTH MOIH(OPMOBAHUM, IO
03HaYae 3aXMCT BiJl MaxpaichbKoi iIHPOpMaIlii, peKiIaMHu,
MapKyBaHHs a00 1HINWX Jid, SKi BBOJSTH B OMaHy 4d
BIUIMBAIOTh HAa MPHHHATTS YCBIIOMJIGHOTO BHOODY;
MPpaBo BHOOPY, IO O3HAYAE HASBHICTh PI3HOMAHITHHUX
TOBApiB 1 MOCIYT 32 KOHKYPSHTHHUMH I[IHAMH; IMPABO
OyTH TIOYYTHM, II0 O3HAYAE€ BIIEBHEHICTH y TOMY, IIIO
IHTEpECH CIOXKKMBaYiB OyIyTh MIOBHOIO MIpOK) BPaXOBY-
BaTHCS IMiJT Yac PO3POOJICHHS JIEPKABHOI TONITHKH SIK
y paMKax 3aKOHIB, MPUHHATHX 3aKOHOJABYMMH Opra-
HaMH, TakK 1 BIJITIOBITHO J0 TIPABWII, TPUHHATHX aJMiHi-
CTPaTUBHUMH OpraHamMu. BoHu copmynboBaHi B jayci
«40THPHOX cBOOOM» Dp. Py3menbra — cBOOONA CIIOBA,
cB00O/1a BIpOCIIOBIIaHHS, CBOOO/IA Bl O1JTHOCTI Ta CBO-
0oa Bix cTpaxy, nmporoyomeHnx HUM y 1941 p. Y xoH-
Heniii 3axXucTy MpaB CIOXHBAYIB, 3alPOIOHOBAHOT
Jx.®. Kenneni, BOHH 3a CBOEK CYTHICTIO, Ha JIYMKY
E. Xonpiyca, 3apaxoBaHi 0 OCHOBHHX IpaB SIK IOJIi-
THYHI, [0 MAIOTh OyTH 3aKPIiIJICHI HA KOHCTUTYIIITHOMY
piBHi'2. Ha BigMiHy Bif KOHIENIIT 3aXUCTY MPaB CIIOMKH-
BauiB, 3anporonoBanoi J[x. Kenneni, sika TsoKie 10 po3-
STy TIPaB CIIOXKHBAYIB Y KOHTEKCTI TOJMITUYHHX TIPaB,
OUTBII PO3NOBCIOMKCHUM CEPEJ] CYYaCHUX JTOCIIIHHUKIB
€ X 3apaxyBaHHS JI0 COI[IAJIbHUX YA CKOHOMIYHHUX TIPaB.

[TocninOBHUKH 3apaxyBaHHS IMpaB CIOXHBAYIB 0
OCHOBHHX ITPaB JIFOAWHH, OOIPYHTOBYIOYH CBOIO TO3H-
IiF0, IITYKAOTh BIAIMOBI/II HA TUTAHHS: YH ICHY€ 3aralib-
HONPHUUHSITE BU3HAYCHHS MPAB JIIOIMHH, SKE MOXKE
Oyt 0a30BUM Ha MIATPUMKY TOTO, IO MpaBa CIIOXKH-
Ba4ya € OCHOBHHMHU MPaBaMHU JIFO[UHH; YK BiAMOBIIAIOTH

1 John F. Kennedy: the public messages, speeches, and statements
of the president, January 20 to December 31, 1962. URL: https://archive.
org/stream/4730892.1962.001.umich.edu/4730892.1962.001.umich.edu_
djvu.txt (nara 3Beprenns: 15.11.2019).

2 Hondius E. The Innovative Nature of Consumer Law. Journal
of Consumer Policy. 2012. Vol. 35. Is. 2. P. 165-173. URL: https://link.
springer.com/article/10.1007/s10603-012-9190-0#Fn2 (nata 3BepHEHHS:
15.11.2019).
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[paBa CIIOKMBAa4a OCHOBHHM XapaKTEPHCTHKAM IIPaB
JIFOIMHY; YH ICHYIOTH Oy/Ib-s1Ki (pOpPMabHI MiICTABU IS
BU3HAHHSI [TPAB CIIOXKMBAYiB SIK [IPAB JIFOJHHU B MiXKHA-
POJHHMX JOKYMEHTaX; 4M BapTo posrisgatd KepiBHi
npuHIun OOH 111010 3axXucTy 1HTEpECiB CIIOKUBAYIB
BIZIMPABHOIO TOYKOK HAJaHHS CTATYCy OCHOBHHX IIPaB
JIIONMHYU TIpaBaM CIIOKMBadiB y BChOMY CBITi. IcHye
JyMKa, IO B CYCITUIBCTBI, OPIEHTOBAHOMY Ha CIIOXKH-
Baya, 3aXMCT IHJIUBIIyaIbHOTO CIIOKHMBaua CIIpHiMa-
€ThCS SIK YacTHHA TIpaBa Ha TIJHE XUTTA W BUIbHUI
PO3BUTOK, TOMY BIJIOBIJIHI JIOKTPUHU IIPaB JFOIHMHH
MOXYTbh OyTH 0a3UCOM JIJIsl BA3HAHHS IIPAB CIIOKUBAYIB
SIK OCHOBHHX ITpaB JIFOAUHH. TakoX MPOMOHYETHCS PO3-
[JISIIATH [TPaBa CIIOXKHMBAYIB SIK «M’sIKE IpaBay .

[lo  3aBakae 3apaxyBaTH IpaBa CIIOKHBa4a 0
OCHOBHHX TipaB JitoauHu? Ti, XTO BUCTYHAIOTh MPOTH
[[OT'0, APTYMEHTYIOTh CBOO IMO3HUINI0 THM, IO «3apa-
XYBaHHS JIO MTPAB JFOUHH BEJIUKOT KIJTBKOCTI IHHOCTEH
MOXKEe TIOCTIAOWUTH caMy 1JIet0 IHX TpaB, 3MCHIIUTH X
BaXJIMBICTh TIOPIBHSHO 3 IHIIMMH 3aKOHHMMH IIpa-
BaMH, HAroJIONIYFOYH, II0 EKOHOMIYHI Ta COIlalibHI
TpaBa € NpaBaMH, a HE METOI JIOOPOOYTYy M PO3BHT-
ky»', Takok HaroJoIIyeThbCS HA TOMY, IO PO3IVISI
[paB CIIOXHBAa4iB sIK TpaB JIFOAWHH HOBOTO MOKO-
JIHHS € HEIOCTaTHhO OOrpyHTOBaHMM. [Ipu 1HOMY
BKa3yeThCs, TO-TIepIlie, Ha Te, MO BiIMIHHOIO PHCOIO
[paB JIFOJMHK K YHIBEpCAJIbHUX MPaB € 3a0BOJICHHS
OCHOBHHUX I1HTEpECiB 1 MOTped, TMOPYIICHHS YU HEXTY-
BaHHS SIKUMH MOXKE [TPU3BECTH JIO TSDKKUX HACHIJKIB.
[To-npyre, MOpyIIEHHS TIPaB CIIOKWBAYiB 3a3BUYall HE
CYIPOBOKYETHCS TAKMMH CEPHO3HHUMH HACIIIKAMH.
[lle ozmHi€0 3 KIOYOBUX PHC OCHOBHHX MpaB JHOJAUHU
€ iX aOctpakTHicTh. Ha BiJIMiHY BiJI OCHOBHHX ITpaB
JIFONIMHY, TIPaBa CIIOKUBAYiB BU3HAYCHI B 3aKOHOIABCTBI
4iTKO, c(hepa IX 3acCTOCyBaHHS OOMEKEHA 3aKOHHHMH,
HacaMIiepel CKOHOMIYHUMH, IHTepecaMu CIoKnuBada'®,

OcTaHHIMH pOKaMH BiZIOYBa€ThCS MOCTYIOBE 30JH-
JKCHHSI OCHOBHHUX IPaB 1 3aXUCTY TpaB CIOKUBaUiB, 110
HA0YHO TPOSIBIISIETHCS B 3aKoHOAaBcTBI €C, Hacamiie-
pen JlicaborchkomMy norosopi (2009), Xaptii o0CHOBHUX
mpaB €C (2000) Ta Xaprtii 3axucty criokuBadis (1973).
Tak, JlicaOOHCHKHI JTOTOBIp MiCTUTH HOBI MOJIOXKEHHS,
SIK1 CTOCYIOTBCS CIIOXKMBadiB. Pa3oMm i3 1M BiH Haj1ae iM
000B’S3KOBY FOPHIMYHY CHITY, 1110, Y CBOKO YEPry, 10/1a€
apryMeHTIB Ha KOPUCTh MTOCTYIIOBOIO CIIPUIHATTS MPaB
CIIOKHMBAYiB SIK OCHOBHHUX TIpaB. 30kpema, y XapTil
3aXUCTy CIIOKMBadiB BU3HAYCHI OCHOBHI TIpaBa CIOXH-
BadiB, SKi BUKJIAQJICHI B IT’TH PO3LIAX: MMPABO CIOXKH-
BadiB Ha 3aXKCT 1 JIOTIOMOTY; MPaBO Ha KOMIICHCAIIIIO

3 Deutch S. Are Consumer Rights Human Rights? Osgoode Hall Law
Journal. 1994. Vol. 32. Ne 3 P. 538. URL.: https://digitalcommons.osgoode.
yorku.ca/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsre
dir=1&article=1668&context=ohlj (nara 3sepuenns: 15.11.2019).

4 Alston See P. Human Rights and Basic Needs: A Critical Assessment.
Revue des droits de I’homme. 1979. Vol. 12. As. 1/2. P. 19, 39.

5 Kingisepp M.. The Constitutional Approach to Basic Consumer
Rights. Juridica International. 2012. Ne 1. P. 49-58. URL: https://
www.juridicainternational.eu/index.php?id=14974  (mara 3BepHEHHS:
15.11.2019).
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B pa3i 30MTKIB; MpaBO Ha KOHCIOMEPCHKY iH(opMaIlio;
MPaBO Ha KOHCIOMEPCHKY OCBITY; IPABO HA MIPEJICTaBHHU-
IITBO Ta KOHCYJIBTAI0'®,

VY 1985 p. Ha piBai OOH po3pobneni KepiBai npuH-
IIUTIH JIJISL 3aXKMCTy 1HTEPECiB CIOKHMBAadiB, SKi € «IliH-
HUM HAOOPOM IIPHHIMITIB TSI BU3HAYEHHS OCHOBHHX
XapaKTEPUCTHK YHHHOTO 3aKOHOMABCTBA IIO0 3aXHCTY
[paB CIIOKUBAYIB, IPABO3aCTOCOBHUX YCTAHOB, CHCTEM
BIJIIIKOTyBaHHS 30UTKIB 1 JUTsl HAJIAHHS JIOTIOMOTH 3alli-
KaBJICHUM JIep’KaBaM-4wIeHaM y po3poOJIeHH] Ta 3aCTo-
CyBaHHI BHYTPIIIHIX 1 periOHaJbHUX 3aKOHIB, TPABHII
1 HOPMaTHBHHX aKTiB, IO BiJIIOBIAIOTh iXHIM BIIACHUM
E€KOHOMIYHHM, COIlIAJIbBHAM Ta EKOJOTIYHHUM YMOBaM,
a TaKoXK CIPUSIOTh MDKHAPOJHOMY CIIBPOOITHUIITBY
B raiy3i 3aXuCTy TpaB CIOKHBa4iB»'’. JlOCIHimHUKA
BiJI3HAYAIOTh, 1[0 OCHOBHI IIpaBa JIFOJMHHU B TIO€THAHHI
3 IHIIMMH TPAaBaMH MOJKYTh ITOCHJIMTH 3aXUCT CITOMKH-
BayiB y KOHKPETHUX cepax s,

BucnoBknu

OTxe, Ha TIJCTaBl y3arajbHEHHS JOKTPHHAILHHX
MiJIXO/IB IO BU3HAYEHHS IMOHSTTS «CIIOXKHBYEC MPABO»
JTIOBEJICHO HEOOXiTHICTh HOTO pO3YMIHHS SIK CYKYITHOCTI
HOpM, TIPaBWJI, 1[0 BH3HAYAIOTh MEXaHI3M peajizarlil
CIIOXKMBYUX IpaB, OPMH MPABOBOIO 3aXHCTY CIOKH-
BadiB BiJl MOXKIIMBUX 3JIOBKUBaHb 3 OOKY BHPOOHHKIB.
OCHOBHI MMpaBa JIIOMUHU Ta TIpaBa CIOKHBaya B3aEMO-
noB’si3aHi. CydacHi Teopii MpaB JIFOAMHU CTBOPIOIOTH
OCHOBY JIJIsl BU3HAHHSI [PaB CIIOKUBAYIB SIK OCHOBHUX
nipaB monuau. Kepisai npuaiimnun OOH mono 3axucty
CIIOXKHMBAYIB € BiJIMIPAaBHOI TOYKOK HAJaHHS TpaBam
CIIO)KMBAYiB CTAaTyCy OCHOBHHUX IPaB JIOIUHU. Apry-
MEHTH Ha KOPHCTh HEOOXIJHOCTI 3aXHCTy IHTEpecCiB
CIIOXKHMBAYiB MOXYTh MAaTH OUIBIIY Bary, SIKIIO BOHHU
3aKPIIJICHI KOHCTUTYIIIHHUMU TTOJIOKSHHSIMH, OCKUTbKA
BOHH HAJIJICHI HAHBHIIOK CHIIOK Cepell yCiX IHIIMX
MIPABOBUX PETYIATOPIB y KpaiHi. Taki MoNoKeHHs CrpH-
STAMYTb peaji3allil iHIIKuX [paB, TAPAHTOBAHUX Ha KOH-
CTUTYIIIHHOMY piBHI. Takwii iX MpaBOBHU pexUM Oyje
CWJIBHUM CTPUMYBaJbHHM (HDakTOpOM il BUPOOHH-
KiB TOBapiB 1 MOCTAaYaJbHHUKIB TIOCIYT BiJ MOMTUPEHHS
TXHBOI MPAKTUKH 3 BUPOOHHUIITBA HEOE3IMEUHUX 1 HEsKiC-
HUX TOBapiB 1 HAJAHHS HESIKICHUX TTOCIYT.

1o Snouipka I B. Mi>kKHAapOAHO-TIPAaBOBI IPHHIIMITH 3aXUCTY MPAB CIIO-

JKHBa4iB y IUBLIBHOMY IIpaBi YKpaiuu. [Ipaso ma depoicasie ynpasninmsi.
2018. Ne 2. T. 1. C. 77.

17 PyKOBOJSIIIME NMPHHIUIIBI JUTs 3alUThl HHTEPECOB MOTpeOUTENEH !
npunsTel [enepanbHoit Accambneeit OOH B Pesomormu 39/248 ot
16 anpens 1985 r., pacmupensl DxoHomuyeckum 1 ConuansHbiM CoBe-
ToM B 1999 1. u nepecmotpensl B 2015 r. I'enepanbHoll AccamOneeii
B Pesomonmu 70/186 ot 22 pexabps 2015 . URL: http://www.
eurasiancommission.org/ru/act/texnreg/depsanmer/consumer_rights/Doc
uments/%D1%80%D0%B5%D0%B7%D0%BE%D0%BB%D1%8E%
D1%86%D0%B8%D1%8F%20%D0%9E%D0%9E%D0%9D_%D0%9
7%D0%9F%D0%9F.pdf (nara 3sepuenns: 15.11.2019).

8 Benohr I. EU Consumer Law and Human Rights. Oxford, 2013.
272 p. URL: https://www.oxfordscholarship.com/view/10.1093/acpro
:050/9780199651979.001.0001/acprof-9780199651979-chapter ~ (nara
3BepHeHH: 15.11.2019).
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The purpose of the article is to analyze the state of legal support cybersecurity in Ukraine and to determine its
future development prospects. In Ukraine, cybersecurity is seen as a component of national security. In recent years,
our country has taken a number of positive steps to fulfill its international obligations to improve cybersecurity
legislation, which has been translated into the adoption of a number of laws, strategies and other secondary
legislation on relevant issues.

At the same time, along with the positive dynamics of the development of legislation in the field of cybersecurity,
it should be noted that there is a need to further align national legislation with international standards. In particular,
the Law of Ukraine “On the Fundamental Principles of Cybersecurity of Ukraine” is rather a roadmap for
the development of future regulations rather than a comprehensive cybersecurity law that regulates the full range
of cybersecurity issues and meets international standards and best practices. Experts also point out the following
problematic aspects of cybersecurity legal support in Ukraine: inconsistency and inconsistency of terminology; lack
of a critical infrastructure law; lack of rules for conducting information security audits of critical infrastructure facilities
that must be based on international standards; duplication of cyber incident reporting; lack of security and information
requirements for critical infrastructure operators and digital service providers; lack of long-term strategic planning with
clearly defined interim results, timelines and responsibility for their achievement; budgetary constraints on the ability
of the state to pay competitive salaries to attract and retain highly professional cybersecurity professionals.

Accordingly, this area of work still requires considerable attention and efforts. As the development of cybersecurity
legal support in Ukraine is linked to Ukraine's European integration aspirations, it will be effective to improve
national cybersecurity legislation to take into account the terms of the Association Agreement between Ukraine
and the EU and its Member States, on the other hand (2014). implementation of EU countries' experience and best
practices and standards. In particular, in the near future, Ukraine should develop requirements for operators
of critical infrastructure facilities to provide information on the circumstances under which they should inform
about incidents, format, templates and procedures for such information, as well as categorization of cyber incidents,
and establish a procedure for informing other states about cyber incidents, which may be influenced by them, subject
to the requirements of confidentiality and trade secrets, to audit existing legislation to identify any rules contrary
to the NIS Directive, terminological inconsistencies and character, and at the legislative level delineate and specify
the scope of authority and responsibility by ensuring cyber security.

AKTyaJbHi NMTaHHS NPAaBOBOro 3ade3nedeHHs KidepOe3nekn YKpainu

Tapacrox Anamoniii Bacunvosuu

KaHOuoam puoudHux Hayx,

Haykoso-0ocnionuii incmumym inghopmamuxu i npasa
Hayionanvrnoi akademii npasosux nayk Ykpainu, Ykpaina

Beryn

3HaueHHs JJIs JIIOJICTBA BIPOBAKEHHS IHTEpHETY
i BUIBHOTO JIOCTYILY 10 HBOTO BAXKKO MEPEOIiHUTH. Bin
HE JIMIIE CIIPUSB 3HAUHOMY ITiABUIIEHHIO €(heKTUBHOCTI
JiSUTBHOCTI B HAYKOBiM, €EKOHOMIUHIH Ta 1HIINX MPOAYK-
TUBHUX c(epax, a i 3yMOBUB BUHUKHEHHS YHIKaIbHUX
MOXJIUBOCTEH JIs 0OMiHY iH(OpMaIli€to, 11esIMHU, KyiTb-
TYpaMH, BPEMITi-PEIIT, HIOMIXK pOo3’€IHAHUMH HPOCTO-
POM 4M 1HIIMMH 0OCTaBHHAMU JIFOJIbMH, TPyTIaMH, HApO-
namu. Tomy He Oy/e nepeOiIbIIeHHSIM TBEPKEHHS, 110
[HTEpHEeT CIpUYNHUB [100ATbHY PEBOMIOLII0 — HAYKOBY,
KOMYHIKaTHUBHY, 013HECOBY TOLIO.

Bonnouac InTepHet- (uu kibep-) mpocTip Mae 6e3-
iy 3B’S3KIB 1 3’€lHaHb, a 1€ 3YMOBJIOE HAasBHICTb
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CepHO3HUX PH3HKIB, MO3asK OXOIUICHHS, MOXIUBOCTI
i (yHKIT, SKi TOCTIHO 3pOCTAIOTh 1 PO3IIMPIOIOTHCS,
30UTBIIYIOTh TIOTEHINI HE JHUIIE 3aKOHOCIYXHSHUX,
a ¥ 3JI0BMHUCHHX KOPHCTYBadiB. Y IbOMY pasi 370-
BMHCHUKY, a0H OTpUMATH IEBHHUH 3HCK, BapTO IIUIIE
BiJJHAUTH Hailypa3MBINIly JIAHKY B MEPEXKi ONOHEHTa
Ta 3MIMCHUTH Ha HEi «peiepchKy» Kideparaky. [Ipm
ILOMY APiOHI, JIOKaJIbHI, 371aBajiocst O, MpoOIeMU 31aTHI
3HAYHO 301IBITYBATUCS, CTPIMKO MOIIHPIOBATHCS, CTBO-
PIOIOYH CHCTEMHI 3aTPO3HU Ta PUHKH.

CporonHi Bke He Tpeba HIKOTO MEepeKOHYBaTH, IO
BPa3NMUBICTE y KiOepmpocTopi € MIIKOM pealbHOI0
Ta HEOEe3NMEYHOI U IMOUIMPIOETHCSI BEIBMH IIBHUJKO.
Linssmu kiGeparak CTalOTh Cy0 €KTH ASPIKABHOTO YITIPaB-
JiHHS, 00°€KTH OCOOJHMBO BaXKIHBOI iH()PACTPYKTYPH,
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PI3HOMaHITHI KOMYHIKaIlii, BIHCBHKOBI, PO3BIIyBaJbHI
CTPYKTYPH, OCOOJHBO iX KepiBHI i KOHTPOJIbHI OpPTaHH,
TOPTOBEIILHO-EKOHOMIYHI, ()iHAHCOBI ¥ JIOTICTHYHI OITe-
parii, cuicTeMH 3ano0iranHs HaJI3BUYalHUM CUTYaIlisIM
1 JTKBiAAMIT TX TOIIIO, sIKi 3HAYHOIO MipOIO 3aJIeXKATh B
¢yskmionyBanHs [T-mepex. «KibepBHKpaIeHHD» — B
KOpHopatuBHOI Ta 0coOMCTOT iH(popMaIlii i KOIITIB,
THTEIIEKTYaIbHOT BJIACHOCTI X JI0 JICPKABHUX Ta€EM-
HUIb — HaOyaW II00albHUX MacmTaliB, BIUIMBAIOUN
MPAKTHYHO Ha BCi CepH JIFOACHKOT JKUTTEIISUTEHOCTI.
Mera crarTi — mpoaHaNi3yBaTH CTaH MPaBOBOTO
3abe3meueHHs KibepOesrekn B YKpaiHi Ta BH3HAYHTH
MEePCIIEKTUBH HOTO TOJAIBIIOT0 PO3BUTKY.

Buxnan ocHoBHOTo Martepiany

[TonsaTTs KiOepOe3nekn € BKpail OaratorpaHHUM,
TOMY CKJIIaJTHO (hOpMati3yroThes, aJKe TyT ICHYE JyKe
0araro pi3HUX ysBJIEHb 1 oniiB. ChOrojHi B TII00aITh-
HOMY MeEianpocTopi, B MyONIIUCTUYHUX 1 HAYKOBHX
MpaIsiX, a TAKOXK Y MOJITHYHUX 1 JIepKaBHUX JOKYMEH-
Tax 0ararboX KpaiH MOpsIJ i3 JOKTPHUHAIBHOKO THCTUTYIII-
aizarfiero KibepOe3rnekn akTHBHO BiJI0OyBA€ThCS CTAHOB-
JIeHHsT 11 TIOHSTIHHOTO-KATeropiajibHOTO arapary, sIKHid
XapaKTepU3ylTh, 30KpEMa, TaKi IMOHATTS, K «Kidep-
BiliHaY», «KiOeparakay, «kioep30pos», «KiOepKOHMIIKTY,
«Kibep3arpo3m», «Kideprepopu3my», iHpOpMaIliiHe Mpo-
THOOPCTBOY, «IH(POPMAIIWHIKA BIUTUBY, «iH(pOpMAaIliitHa
30post» ToImo. [HpopMaIiHHO-KOMYHIKAIliiHI TeXHOJIOTI1
(mai — IKT) BijirparoTh KIFOYOBY pOJb Yy CBITOBIM TOJTi-
THIIl, EKOHOMIII Ta cucTeMax Oe3mneku. Jlo iHpopMartiii-
HUX JIUBEPCii y KiOepmpocTopi ChOTOMHI BIAIOTHCS SIK
OpTraHi3oBaHi TPyIH, TaK i okpemi ocodu. [lemami Bax-
JIUBIIIUAM CKJIQJHUKOM BIICBKOBOTO ITOTEHINATY JIepiKaB
crae iHpopmariiitHa 30pos (I3) sik JOTIOBHEHHS JI0 BIIacHE
BiliCBKOBOTO apceHany. [Ipu 1mboMy 3a CBOIMH HACIijI-
KaM¥ iH(opMaIliiHi BITHA MK JIepKaBaMH MOKYTh OyTH
HE MCHIII pyWHIBHUMH U 5KOPCTOKHMHU, HIK TPAIUTIIHHI.

Bapto 3a3HaumTH, 10 TepMiH «KibepOe3meka
€ TIOXIJIHUM BIiJl POJIOBOTO TepMiHA «Oe3reKa», TOMY
«KibepOe3Iiekay CTaHOBHTh YaCTHHY OUIBII 3arajibHOTO
TOHSTTS «Oe3MeKay, 10 BUPI3HAETBCS CIEUBITHUMHI
0COOJMBOCTSIMH, BOJTHOYAC Ma€e OyTH pe3yIbTaTOM CHH-
Te3y TOHATTS «Oe3lekay Ta NMPUKMETHHKa «KiOepHe-
THYHA» (CKOPOYEHO — «KiOep»).

ba3oBoro kareropito B JIOCHIJDKEHHS KiOepOe3rekn
€ Kareropis «0e3mneka». Y IOCHIDKEHHI MU OyneMo
KEpyBaTHCS TOHATTSIM «Oe3IeKay, sIke BU3HAYNB YKpa-
fHcpkmid jocmimHuk [, Kopk. YueHwii yBakae, 1o
B COIIIAJILHOMY pO3yMiHHI «Oe3rnekay» o3Hadae 30a-
JIAHCOBAaHWH CTaH (PYHKIIIOHYBaHHS COI[AJBHOT CHC-
TeMHu (JIFONMHU, JEp>KaBU, CBITOBOTO CITIBTOBApHCTBA),
AQHTPONOTEHHUX, TPHPOAHUX CHCTEM TOIMIO, 32 SKOTO
JIFOIFHA 3aBISIKM 3HAHHSIM PO HABKOJHIITHE MPUPOIHE
CepeIOBHUIIE i TEHICHIIIT HOTO PO3BUTKY CBOIMH JIisIMHU
CIPOMO’KHA CBOE€YACHO BHSIBUTH Ta MiHIMI3yBaTH Hera-
TUBHUI BIUIMB HasBHUX 1 TOTCHIIWHUX 3arpo3 abdo
YHUKHYTH iX, [0, CBOEIO YEProko, Ja€ 1 MOKIHMBICTh
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30epiraT CUCTeMy CBOIX IIIHHOCTEH 1 3a0e3redyBaru
moAajbIHi iX po3BuToK'. Takuil miaxia HaMu B3STHI
sIK 0A30BHH y JTOCITI/PKEHHS 3MiCTy KiOepOesIeKy.

CreopeHa me B 1967 pomi Acomiaris ayaury
i xoHTpomo iHpopmariitaux cucrem (ISACA) y Buja-
HoMy 2014 poky miocapii BU3HAYaE KibepOesneky SK
3axuUCT iH(OPMAIIHHUX aKTHUBIB MUITXOM OOpOTHOM i3
3arpo3amu Oe3rer iHpopMarlii, ska 00poOIseThCs, 30e-
PpiraeThes Ta IepeaaeThes 3a JJOIIOMOTO0 TH(POPMAITIHHUX
CHICTEM, III0 B3aEMOIIOTh Y Mepexax’. B anamitnaaomy
BuaanHi «TpaHcdopmaris kibepOes3rekny aeTalbHime
TIyMaduTh 1ie TOHATTS: «KibepOesneka OXOILTIOE Bce,
II0 3aXUINAE OpraHizalii Ta Gpi3MIHUX 0Ci0 BiJl YMUCHHX
aTak, MopyIIeHb, IHIMICHTIB 1 iX HaciaKiB. Ha mpakruii
KibepOe3sIieka CTOCYEThCsSI HacaMIlepe]] THX THITB arak,
TIOPYIIICHb Ta THIWACHTIB, SIKi € IIILOBUMH, BUCOKOTEX-
HOJIOTTYHAMH Ta CKJIQIHUMH y BUSIBJICHH] YH YIIPABIIiHHI.
... KibepOe3srmeka 30cepeKy€eThesl Ha TaK 3BaHUX CKJIaJI-
HUX CIPSMOBaHUX MOCTIHUX 3arpo3ax (APT), kibepBii-
Hax 11X BIUIMBI Ha OpraHi3arii Ta JromIen»’.

[Tpu 1npomy, sikmio iHGOpMAIHUNA TpOCTip — IIe
MPUPOIHE 1 IITYYHO CTBOPEHE CEPEIOBHIIE, Y SKOMY
B T. 4. 3MIHCHIOETHCS O0IT iHQOPMAIIHHUX TPOCKITI
MarepialbHUX 00’ €KTIB, TO KiOepmpocTip — Ie «TeX-
HOCBITY», SIKHM IMITYYHO CTBOPEHHH 1 MITYYHO PO3BUBA-
€Thcsl. Takoxk BapToO 3ayBaXKUTH, IO B KibepripocTopi
MOXYTh PEai30BYBaTHCS SK 3arpo3d 1H(POpMaIidHIi
Oes3neri, Tak 1 3arpo3d iHIIUM CKJIAJHHKAM Hallio-
HAJBHOT OE3TIEKN — EKOHOMIYHIH, (piHAHCOBIH, BOEHHIN
tomo. ITiATBepIKEHHS IIi€l TE€3W MOXEMO MO0aYHTH
y BH3HaYCHHI KiOepOe3leKkHu, 3aKpiluIeHOMy B 3aKoHI
Vikpaiau «[Ipo ocHOBHI 3acanu 3abe3rneueHHs KiOep-
Oe3neku YKpaiHuy, Jie BCTAHOBIIOETHCS, O Kibepbes-
nexa — 1ie 3aXHIICHICTh KUTTEBO BAXIJIMBUX 1HTEPECIB
JIOJIMHY Ta TPOMAJITHUHA, CYCIUIBCTBA W JIEPKABHU 11T
Yac BUKOPHCTAHHS KiOeprpocTopy, 3a sKoi 3a0e3mneuy-
IOThCSI CTAJIMH PO3BUTOK 1H(OPMAIIIIHOTO CYCIIbCTBA
Ta TUPPOBOrO KOMYHIKATHBHOTO CEPEOBHUIIA, CBOE-
YacHE 3aro0iraHHs pealbHUM 1 MOTESHITIHUM 3arpo3aM,
BUSBJIICHHS W HEWTpalli3allis peajbHUX 1 MOTEHITIHHUX
3arpo3 HallloHaJIbHIN Oe3meri YKkpaiHu B KibeprpocTopi.
Brnacue kibGepripocTip y BKa3aHOMY 3aKOHI BH3Haua-
€THCSL SIK cepeioBHUIIe (BIpTya bHHU TPOCTIP), SKE A€
MOYJIMBOCT1 JIJISl 31MCHEHHs] KOMYyHiKkaliii i/abo pea-
Jmi3aIii CyCHiIbHUX BiTHOCHH, YTBOPEHE B Pe3yJIbTarTi
(GyHKIIOHYBaHHS CyMIiCHHX (3’€JIHAHMX) KOMYHIKaIlii-
HUX CHUCTEM 1 3a0e3IeueHHsI eIICKTPOHHUX KOMYHIKaIii
3 BUKOPUCTAHHSAM Mepexi [HTepHeT i/a00 iHIHMX IJo-
OambHUX MEpPEK Tepeaadi Tanux®.

' Kopx [.®. be3neka: metogonoriuni migxomau 10 nousartss. JURNALUL

JURIDIC NATIONAL: TEORIE SI PRACTICA. Cepniens 2019. C. 71.

2 ISACA, TImocapiii 3 kibepGesnexku, 2014 p. URL: http://www.
isaca.org/Knowledge-Center/Documents/Glossary/Cybersecurity
Fundamentals_glossary.pdf.

3 ISACA, Tpauchopmariis kibepbesnekn, CIIIA, 2013 p. C. 11. URL:
www.isaca.org/Knowledge-Center/Research/ResearchDeliverables/
Pages/Transforming-Cybersecurity-Using-COBIT-5.aspx.

4 Tlpo ocHOBHI 3acaqu 3abe3neueHHs KibepOesnekn YKpainu : 3akoH
Vkpaiau. URL: https://zakon.rada.gov.ua/laws/show/2163-19.
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PaszoMm 3 1M BU3HAYEHUN 3aKOHOMABLIEM ITIAXIZ 10
3MiCTy KibepOesIekn 3 MpenMeTy CBOro Oesnocepen-
HBOTO TIPABOBOTO BIUIMBY YITyCKA€ MOCUTH BaKIMBHI
CKJIAJIHUK, IO TIPOSBISETHCA B Pe3ysbTari il 3arpos
KiOepOe3rekn, — 1ie 3amo0iraHHs mkomai. Take ymy-
[ICHHS, Ha HAIly TyMKY, HE Ja€ 3MOTH TIOBHOIO MipOIO
BHU3HAYUTH METY IIPABOBOTO PETYITIOBAHHS.

OxpeciieHUil HaMH| TI1JIX1JT IPAaBOBOTO PETYIIIOBaHHS
KiOepOe3rekn BiIoOpaKeHUI y HU3I NMPABOBUX aKTIiB
Oararbox KpaiH. 3okpema, HarioHanbHa crpareris
kibepOesnexn Hinepnauais nependavae, mo «kidepoes-
TeKa — I1e CyKYITHICTb 3yCHITb IIIOJT0 3a1I001TaHHs KO/,
0 MO>Ke Oy TH 3aItojTisiHa BHACIIIOK 300iB y poboti IKT
a00 HEMpaBHILHOTO 1X BUKOPHCTAHHS, a TAKOX 13 BiJl-
nosienns IKT micmst pearizamii mux 3arpo3»’. Y Crpa-
terii kibepOesnexkn Kanamum mepenbadeHo, 10 piBEHb
KiOepOe3IeKn BU3HAYAETHCS PIBHEM IIIKOJH, IO MOXKE
OyTH 3aBOaHuii Bix Kibeparaku®.

Takox, BUXOJISIUM 3 aHAITI3y 0a30BHX KaTETOPIH, SIKi
HaBOJAThCS B 3akoHi Ykpainu «IIpo ocHOBHI 3acaan
3abe3reueHHs KibepOesnekn YKpaiHu», yBaKaeMo 3a
JIONIJIbHE HA 3aKOHOAABYOMY PiBHI BU3HAYHTH TaKe:

— TIOHATTA «CTaH 3aXUIICHOCTI»;

— TOHATTI «IU(pPOBE KOMYHIKATHBHE Cepello-
BUIIIEY;

— Kpurepii 3a0e3neueHHs KibepOesneky.

BusHayeHHs TepMmiHa «KibepOe3rnekay 0a3yeTbes
Ha JediHIil TepMiHa «xibepnpocmipy», SIKAW TPOIO-
HYETBCS PO3YMITH SIK «cepedosuuje (8ipmyanvHuii npo-
cmip), sike 0ae MONCIUBOCI (NOCAY208Y€E) 30IUCHEHHIO
KOMYHIKayiti i/abo peanizayii CycnitbHux 6iOHOCUH,
YmeopeHe 6HACTIOOK (YHKYIOHYBAHHA CYMICHUX (3 €0-
HAHUX) KOMYHIKQUYIUHUX cucmem i 3a0e3nevents enek-
MPOHHUX KOMYHIKayill 3 euxopucmanmam Inmepnem i/
abo THWUX 2100ATLHUX Mepedic Nepedayi OAHUXY.

3ampomoHoBaHe BH3HAUYCHHS 0e33alepeyHO BHKITIO-
yae 3 nosif Ail aBTOHOMHI aBTOMAaTH30BaHI CHUCTEMU
YIpaBIiHHS (HANpUKIaa, 00’ €KTIB aTOMHOI eHepre-
THKH), 5IKi, caMe 3 OISy Ha BUMOTH OE€3IEKH, € aBTO-
HOMHFIMH.

Hanane BH3Ha4YeHHsS TepMiHa «KiOepmpocTip»
Cy0’€KTHO OOMEXKYE «IIPOCTIp» JIHIIe iHPOPMALIHHUMHI
(aBTOMaTH30BaHUMH), TEJICKOMYHIKAIlIHHUMHU Ta iHPOP-
MAaI[ifHO-TEeJICKOMYHIKAI[IHHIMA ~ CHCTEMaMH, TOOTO
ABTOMAaTH30BaHNUMHU CHCTEMaMH.

Kpim toro, y 3akoHi He HaJJaHO BU3HAYEHHS TEPMiHa
«CepeloBHIIE», IO TPHU3BOAUTH A0 HEBH3HAUCHOCTI
B TUIyMa4€HHI TepMiHa «KiOepIpocTipy.

Kibeprpocrip — 1e cnernmdiune indopmariiitae
Cepe/IOBHIIe, SKOMY MPHUTaMaHHI 0COOJIHMBI POCTOPO-
BO-YacOBIi BJIACTHBOCTI TPAHCKOPJIOHHOCTI, €KCTEPUTO-
PIaBHOCTI, JCIIEHTPAII30BAHOCTI, 0araToKaHAJILHOCTI,
pO3TalyKEHOCTi, IMITAIMHOCTI, TIMEPTEKCTOBOCTI,

> National Cyber Security Strategy. URL: https://www.enisa.europa.eu/

topics/national-cyber-security-strategies/ncss-map/NCSS2Engelseversie.
pdf

®  5Canada’s Cyber Security Strategy. URL: http://www.publicsafety.
ge.ca/ent/rsres/pblctns/cbr-scrt-strtgy/cbr-scrt-strtgyeng.pdf.
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BIpTYaJIbHOCTI; SIKE BUHHUKIIO i (DYHKIIIOHYE 3a JIOTIOMO-
TOI0 KOMIT'FOTEPIB Ta IHIIMX EJIEKTPOHHHUX MPUCTPOIB
(CynyTHUKIB, TEJEBI3IHHUX TPUCTPOIB, 3ac00IB CTiJIb-
HUKOBOTO 3B’sI3KY, IFPOBUX MPHUCTABOK TOIIO) Ha 0a3i
iH(OpMaIIfHO-TEJICKOMYHIKAIIMHUX Mepexk, HacaM-
nepes [HTepHeTy, a TOMy Ma€, SK PaBUIIO, TapaMETPH
m100aIbHOTO 1H(OPMAITIITHOTO 00CATY 1 BUKOHYE (DYHK-
1ii KOMYHiKalii, po3MillieHHs Ta BUKOPUCTaHHS iH(pOp-
Marlii, HaJjaHHg iHQOpPMAIIfHAX Ta IHIIMX COIlIAJTBHO
3HAYYIIUX TTOCITYT, B3a€MOII JIepP)KAaBHUX THCTHTYIIIMH,
TPOMAJITHCHKOTO CYCITIJIbCTBA U OKpPEeMOi 0coOH; ske
€ IMITaIlifHIM YWHHUKOM BILUTMBY Ha 1H/IMBIIyajbHY,
TPYIOBY Ta MacoBYy CBIJIOMICTh, EKOHOMIYHY, COIliaJib-
HO-TIOJIITHYHY, TyXOBHY (KYJIBTYPHY, 1JICOJIOTIYHY, Hay-
KOBY, OCBITHIO, peJiriiiHy) i iHm chepu KUTTEISUTb-
HOCTI CYyCITiJIbCTBA.

Bapro Takok 3a3HAuMTH, IO I[IMPOKO BKHBaHI
B HayKOBOMY Ta MpodeciiHOMYy BXHUTKY 00ITYy TepMiHU
«3axXUCT 1HpOpMaIii», «3axXUCT 1HGOPMAIITHUX TeX-
HOJIOTI#» 1 «3aXHCT KiOepIpoCTOpy» JEII0 Pi3HATHCS
3a 3MicToM. He 3armmOmnrorouncs y JieTaii, MOXKHA CKa-
3aTH, 0 3aXHCT 1HPOpMAIlii SBJITE COO0K CYKYITHICTh
METOJIIB 1 3aCO0iB, SIKi 3a0€3MeUyrOTh MITICHICTh, KOH-
GbIACHIIHHICT 1 TOCTYIHICTh iH()OpMAIIii B pa3i BIUIUBY
Ha Hel 3arpo3 MPUPOAHOro abo MITYYHOTO XapakTepy.
HaromicTts Oe3rieka iHQOpMaIliHHIX TEXHOJIOTIH mepe/-
Oayae e 1 3aXUCT TEXHIYHOT YaCTUHU U 3a0e31eueHHs
MpaIe3IaTHOCTI, 30KpeMa, ITiJ] Jac Kibeparak. 3aXucT
ke KibeprpocTopy — Iie Oe3reka KOMyHIKaIiiHIX CHC-
TeM, 00 €KTIiB KpUTHYHOI 1H(OpMAIliiiHOI iH(pacTpyk-
TYPH, KOMYHIKAIliil 1 CHCTEM KepyBaHHs .

JIMCKycCiliHI acmeKTH 3aKOHOJABUOTO BU3HAYCHHS
0a30BUX KaTEropiii MOXKYTbh CITyTyBaTH IEBHUMH PUYH-
HamH JedopMariiii caMoi METH Ta TpeIMeTa IPaBOBOTO
pEryJrOBaHHs, a TAaKOX HEMPAaBUILHOTO BHU3HAYCHHS
KOMIUICKCY 3aXOJiB MIOJ0 IPAaBOBOrO 3abe3leueHHs

KibepOe3meKu.
Tak, yBaxaeMo JOIUIBHAM Yy BHU3HAu€HHI TepMiHa
«Kibep31ouun»  CIOBOCHONIYYCHHS  «MIKHAPOIHUMHU

JIOrOBOPaMM» 3aMIHUTH Ha CJIOBOCIOJIYYCHHS «MiXKHa-
POAHMM TpaBoMy». Takuil miaxia 3a0e3MevnuTh €IHICTh
TEPMIHOJIOTIYHOTO TIYyMadeHHs Ha PIBHI HaIlllOHAJb-
HOT'O Ta MIXKHAPOJIHOTO 3aKOHO/IaBCTBRA.

He 3Bakaroun Ha Te 110 OLIBLIICTH BU3HAYEHD OE3-
NEeKH, Y TOMY YHCII W 3aKOHOJAaBYMX, TIAymadarb Iie
TIOHATTS Yepe3 «3axXUIIEHICTh», HEOOX1THO 3ayBaXKHTH,
1[0 3aXHUIIEHICTh 00’ €KTa — 11€ MOT0 3aXUCT BiJ 30BHIII-
HIX JDKepen HeOe3IeKH, ToI SIK 0e3MeuHICTh 00’ €KTa —
Ile TepeayciM Horo BHYTPIIIHS BIACTUBICTH HEe OyTH
JDKepesoM HeOe3MeKd Uil HaBKOJIMIIHBOIO Cepelio-
BuIIa. BiiMOBIHO, B aHIJIOMOBHHX HAyKOBHUX JKEPEax
po3pizHsroTh «Cyber safety objecty i «Cyber security
objecty. OTxe, Ha HAIy JYMKY, TIOHATTS «KibepOes-
MeKay» Ma€ BKIIIOYATH SIK aCleKT «KiDep3axHIIeHOCTI»,
TaK i acrekT «kibepbesneunocti». KpiM Toro, y Bu3Ha-

7 CaBuyk M.M. 3axucr iHpopMmariiiHiX TEXHOIOTI Ta Kibepbesmexa.

CreHorpama HaykoBoi jornoBiai Ha 3acizansi IIpesunii HAH Vkpaiun
25 Bepecns 2019 poky. Bichuk HAH Vkpainu. 2019. Ne 11. C. 24.
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YeHHI KibepOe3neK:n OCHOBHUI HAroJIoC i IIIbOBA ycTa-
HOBKa TIOBHHHI POOHWTHCS Ha 30€pekKEHHS CIPHSITIH-
BOTO CTaHy KiOepIpoCTOpy, a He Ha KUIBKICTh YH SKICTh
3arpos, sSIKUM HeoOXiTHO TpoTuaisaTH. [Ipu mpomy mia-
tpumyemo mosuiiito T. Tkadyka, 1mo kibepOe3rneka He
MOYKE PO3IIISAATHCS BiIOKPEMIICHO BiJl iH(pOpMAITiitHOT
Oesmnexu®.

BucnoBknu

JlochipKkeHHST TOHSTTS W CyTHOCTI KiOepHETHIHOT
0e3MeKH, aHalli3 HAsBHUX Y 1K cdepi 3arpo3 Jae 3Mory
3pOOWTH TICBHI BHCHOBKIB, & TaKOX 3allpONOHYBAaTH
BHU3HAYCHHS JICIKUX TCPMIHIB.

Tak, y0OauaeTbcs HEOOXIIHUM PO3PI3HATH TEPMi-
HOJIOTIYHI CIIOBOCITONYYCHHS, IOXIiJHI BiJl TEpMIHIB
«iHopMmarisy ¥ «kibepHerukay. I[lepmn (iHGopMma-
niiHa Oe3reka, iHdopMarliiHi 3arposu, iHpopmMarliiHa
BiifHa TOIIO) MAFOTh OUTBIN 3arajbHUI 3MICT, iX BapTO
3aCTOCOBYBaTH JI0 iHPOpMAIliiHOI cepu 3aramom. Taki
K MOHSTTS, SIK KIOGPHETUIHHUN TPOCTip, KiOepHETHYHA
3JI0YMHHICTh, KIOEPHETHYHA BiliHA TOIIO, CTOCYIOTHCS
THUX SIBUII, KOTPi MOB’s3aHi 3 YNPaBIiHHSIM BIIIOBII-
HHUMHU IpolecamMu i cucteMamu. Ha KoHLenTyaapHOMY
PiBHI B IIMPOKOMY PO3yMiHHI 0a30Bi KaTeropii mocii-
JDKCHHST MOJKEMO BH3HAUUTH TaK.

Kibepbesnexa — 11e Takuil cTaH 3aXUIIEHOCTI yIpaB-
JIHHS, SKHA YHEMOYKJIHBITFOE HOTO MOPYIICHHS.

3abesneuenns kibepbesnexku — 1€ MSUIBHICTH 13
JIOCSITHEHHSI TaKOTO CTaHy 3aXHMIICHOCTI yIpaBJIiHHS,
SIKMM YHEMOXJIMBIIIOE HOTO NOPYILIEHHS.

Kibepzacposu — 1e Taki sBHINA, Jii, YAHHUKH
1 YMOBH, KOTP1 CTAHOBJIATH JJIsl YIIPABIIHCHKUX iHDOP-
Mallii, IHppacTpyKTypH, cy0’€KTIB 1 MOPSIKY HEOE3IEKY,
sIKa TIOJISATa€ B MOYKJIMBOCTI ITOPYIIEHHS BIaCTHBOCTEH
OJIHOTO YHM JEKUIBKOX 13 3a3HAUYEHMX CKJIQJHMKIB, IO
MOKE TIPU3BECTH JI0 TIOPYIICHHS YIIPaBITiHHSL.

Kibepamaxa — 1nie nii 3 METOO TOPYIICHHS yIpaB-
JIHHS.

OxpeMo BapTo MiJIKPECIHTH, IO CydacHHH piBEHb
PO3BUTKY iH(MOpPMAIIHOT chepr 3yMOBIIOE MOTPeOy
BHOKPEMJICHHS KiOCpHETHYHOI Oe3NeKh B CaMOCTiM-
HUH BHJ OE3MEKH, IO JacTh 3MOTY, YPaXOBYIOUH OCO-
OJMBOCTI BIIMOBIIHUX CHUCTEM 1 IPOIIECIB yIPaBIiHHS,
peaizyBaTH MPaBoOBi, OpraHi3aiiifHi i TeXHIYHI MOXJIIH-

8 Tkauyk T.IO. 3a6e3neueHns iHpopmaliiiHOT 6e3IeKH B yMOBaX €BPO-

inTerpanii Ykpainu: npaBoBui BUMip : MoHOrpadis. Kuis : TOB «Bunas-
Huunit 1im «AptEx», 2018. C. 326.
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BOCTI 3aXMCHHX 3axoliB. lle Takox mependavae ImiBu-
IICHHST BUMOT JIO0 3aXUCTY BKa3aHUX CHCTEM 1 IIPOIIECIiB
3aJIeKHO BiJ IX IPU3HAYCHHS, PiBHS, CKIIAIy TOIIO.

VY cydacHHX yMOBax HaI3BHYaliHO Ba)XJIMBO IIpa-
BUJIBHO CPOPMYJTFOBATH TIOHATTS KiOepOe3rneKku Ta 3ara-
JIOM CHHTE3yBaTH IOHATIHO-KAaTeropialbHIMA amapar
il mpaBOBOrO 3a0€3MEUCHHS, OCKUIBKH BiJl I[LOTO 3ajie-
JKUTh, HACKUTLKH TOYHO OyAyTh BU3HAYEHI TOJIOBHI LTI
pobotu crnenciayx0 1 HapsiIMU BUKOPUCTAHHS 3ac00iB
3aXUCTy KiOEpIpoCTOpy BiA akTyaJbHUX 3arpo3 Halli-
OHaIbHIM Oesreni Ta 1 ckiagHukam. KibepOesmneka
Ma€ Ha MeTi MepeayciM 3abe3ledeHHsT HOPMaJbHOTO
(byHKIIOHYBaHHS KiOepIpOoCTOpY, 3aXUIIAI0YN HOTO Bif
3arpo3, 10 BUHUKAIOTh, eheKTUBHUM 4uHOM. OTxe,
JIOLIBHO HE JIMIIE BU3HAUaTH KibepOes3MeKy sIK «CTaH
3aXMIIEHOCTI», a i ypaXxoBYBaTH 11 MisUTbHICHUI aCTIEKT.
KpiMm Toro, moHATTs KiOepOe3meKH Mae BKIIOUAaTH SIK
ACTEeKT «KiOep3axHIICHOCTI», TaK W aclekT «Kidep-
Oe3neyHocTi». OTKe, 3a pe3ylbTaraMu IPOBEICHOTO
JIOCITIJDKEHHST MOYKe OyTH 3alpoIllOHOBAaHE TaKe BH3HA-
YeHHs: KibepOesreka — 11e 0e3euHicTh 00’ €KTiB Kibep-
MIPOCTOPY U 3aXUIICHICTh KUTTEBO BAXKIIMBUX IHTEPECIB
JOIMHY Ta TPOMAJITHUHA, CYCIIBCTBA W JIEPKABHU ITi]T
yac BUKOPUCTAHHS KiOeprpocTopy, 3a sKoi 3a0e3mneqy-
IOThCSl CTAJIMK PO3BUTOK 1H(OPMAIIIHOTO CYCIIbCTBA
Ta IH(POBOr0 KOMYHIKaTHBHOTO CEpEIOBHINA, CBOE-
YacHe 3aro0iraHHs PealbHUM 1 MOTCHIIIHUM 3arpo3am,
BUSIBJICHHS W HEWTpasizallis peajqbHUX 1 MOTCHI[IHHUX
3arpo3 HamioOHAJbHINA Oe3merni Ykpainu B Kibepmpo-
CTOpI, a TAaKOXK MOCTIHHMH Tpoliec 3armodiralHs i mpo-
TUJIT BiJIMOBITHUM 3arpo3am.

Y 1upoMy BU3HAYCHHI peami3yeTbcsl BH3HAYAIbHA
MeTa JeprKaBHOI MOJITHKH B Kibepmpocrtopi: 3abesrie-
YEeHHs CTaHy 3aXMIIEHOCTI OCHOBHHX MpaB 1 cBOOOJ
TPOMaJsiH Ha KUTTA, 3A0POB’s, (Di3MuHy W AyXOBHY
HEJIOTOPKAHHICTh, AOCTYN A0 iH(opmamii, 3aKOHHHX
IHTEpeciB JIIOMUHM, CYCHIIBCTBA Ta JEpP)KaBU B Kibep-
HETUYHOMY MPOCTOPI BiJl BHYTPINIHIX 1 30BHILIHIX
3arpo3, 10 MOoJATaE B TOTPUMAaHHI 3aralbHOBU3HAHUX
1 BCTAaHOBJICHUX MDKHApPOIHOIO CIIJIBHOTOIO OOMEXEHb
Ha MOIIUPEHHS 3aBiIOMO HEIOCTOBIPHOI Ta IIKiUTHBOT
inpopmarii, 30epexxeHHi iHGopManiitHUX pecypcis, ix
IUTICHOCTI, KOH(INEHIIHOCTI ¥ HEIOCTYIMHOCTI s
CTOPOHHBOTO BTPYYaHHS, a TaKOXK 3aXHCTi 1H(OpMa-
IIHHO-TENIEKOMYHIKAI[IHHIX MEpeX 1 BIJMOBITHOTO
oOyaHaHHSA, KOTpi 3a0e3MeuyroTh PO3MIIICHHS, HAKO-
MTUYCHHS, 00Ir 1 BUKOPUCTAHHS iH(popMarrii.
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Political impartiality as a principle of diplomatic service of Ukraine:
legislative regulation and approaches to understanding

Fedchyshyn Serhii
PhD, Associate Professor of Administrative Law Department
Yaroslav Mudryi National Law University, Ukraine

The article examines the political impartiality as a principle of the diplomatic service of Ukraine. Political
impartiality is considered as a general principle of diplomatic service of Ukraine that is enshrined in the Law
of Ukraine “On Civil Service”. The study of political impartiality as a principle of the modern civil service in
Ukraine, legal regulation of its content and its main components are under examination. The author offers different
approaches to understanding of political impartiality of civil service. It is outlined that political impartiality of civil
service can be perceived in narrow and broad senses. In narrow sense political impartiality of civil service contains
requirements to civil servants (loyalty requirements, requirements for the demonstration of political attitude,
requirements for party affiliation, requirements for combining with the deputy mandate, requirements for using
the official position, requirements for participation in elections, strike requirements). The author concludes that it is
necessary to perceive the political impartiality of the civil service in a broad sense, what should include requirements
not only to civil servants, but also to political actors (political parties, candidates for elections, politicians, etc.), as
well as civil service management entities and other entities authorized to take personnel decisions regarding the civil
servants. Development of political impartiality of civil service demands not only changes to legislation of Ukraine,
but also transformation of culture of relations between bureaucracy and political activity. The author makes
a conclusion that particular attention should be paid to the means of ensuring compliance with the requirements
of political impartiality of the civil servants in Ukraine (control, legal liability, etc.).

oaiTnyna HeynepeaKeHiCTh AK NPUHIMI JUIIJIOMATHYHOI CJTy:K0M YKpaiHu:
3aKOHOJaBYe PeryJIOBAHHSA Ta MiIX0AU 10 PO3YMiHHS

Deouumiun Cepeiii Anamonitioguu
KaHOuoam puoudHux Hayx,
ooyenm Kagheopu aOMIHICMpPaAmueHO20 Npasa

Hayionanvroeo opuduunozo ynieepcumemy imeni Apocrasa Myopoeo, Yrpaina

Beryn

Ha Xy npoBefeHHsT aJMiHICTPaTHBHUX pedopm
y OLIBIIOCTI TOCTKOMYHICTHYHHX JEpXaB, y TOMY
gucii jpepkaBax llentpanbHoi Ta CximHoi €Bporw,
CKJIAHOIO TPOOIIEMOI0 BHUSBHIIOCS —BiJIMEKyBaHHSI
MOJIITHYHOT JISUTBHOCTI BiJl TpodeciiHol Orpokpa-
Tii, 3aKOHOJABYC BPETYITIOBAHHS Ta MpPaKTHIHE 3a0e3-
MICYCHHST TONMITHYHOI HEYNIEPEIPKCHOCTI JAep>KaBHOT
ciyx0u'. 3HaYHA MOMITH3ALIIS IePKaBHOI CTy>KOM BHs-
BIJTACS ONTHIEIO 3 OCHOBHUX IPOOJIEM 1 JJIsI He3aJIeKHOT
VYkpainu. [Ipy 11p0My iCTOTHA MMOJITH3AIS TPATUIIIHO
criocrepiranacss B 30BHINIHBOIOJITHYHOMY BIJOMCTBI
W JITUIOMATHYHINA CITyKO0i. 3HAUHOIO MIPOIO 1€ 3yMOB-
JICHO CTaIINHOIO BiJl paIsTHCHKOI IO THYHOT CHCTEMH,
3a SIKO1 TIOETHAHHS JEP)KaBHOTO 3 MapTIHUM PO3IIIs-
JaNocs SIK «DKEPEeNo HaI3BUYAaHOI CHITH B TTOJITHIID.
3riIHO 3 JICHIHCBKUMH IOCTYyJaTaMH, IMOJIOHE TOE-
HaHHS 00OB’S3KOBO Mallo iCHYBaTH B 30BHIIIHBOIIOJI-
TUYHOMY BiJIOMCTBI, aJpKe caMe B HhOMY BOHO «IIPHHO-

! Public Administration Reforms in Eastern European Union Member
States: Post-Accession Convergence and Divergence / ed. by P. Kovac
and M. Bileisis. Ljubljana, Vilnius: University of Ljubljana Press,
Mykolas Romeris University Press, 2017. P. 223, 276, 485.
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CHUTb HaJ3BUYANHy KOPUCTHY>. 3 MeTOI0 pehopMyBaHHS
JIep’KaBHOI CITy>kOM B YKpaiHi, 3a0e3meueHHs 1i po30y-
JIOBH SIK TIPOQECIiHHOTO, MONITHYHO-HEYIIEPEIHKEHOTO
Ta cTabiIbHOTO IHCTUTYTY BiJIIIOBITHO /IO €BPONICHCHKIX
CTaHIAPTIB NPUIHATO HOBHI 3akoH Ykpainu «IIpo nep-
kaBHY ciry>k0y» Bin 10.12.2015. V npomy 3akoHi moJti-
TUYHA HEYIEPE/PKEHICTh 3aKpilljieHa B 3-X OCHOBHHX
KOHTEKCTaxX: TO-TIepIlie, SIK CyTHICHAa O3HAKa B TIOHATTI
«nepkaBHa ciyx0a» (ct. 1); mo-mpyre, sSK OAMH i3
MIPUHITUIIB JIepKaBHOI clyxOu (CT. 4); Mo-TpeTe, SK
CKJIaJJHAK MPABOBOTO CTaTyCy JEpP)KaBHHUX CIY>KOOBIIiB
(ct. 10).

[Ipobnemu momoNaHHs TONITH3AIIT  JIepKaBHOT
ciry>x0u B YKpaiHi JOCHTIKyBajucs OaraThMa BACHUMHU
B Taly3l SIK aJMIiHICTPAaTUBHOTO IIpaBa, Tak i IyOmid-
Horo anMiHicTpyBaHHs (B.b. ABep’siHoB, 1O.I1. buTsk,
JL.P. bina-Tiynosa, C.B. Kisamos, [.b. Komiymiko,
T.O. Konomoenp, O.0. Pamrok ta iH.). [Ipore OinbimicTh
HAYKOBIIIB JIOCIDKYBAJIH MOJIITHYHY HEYIEPEHKESHICTh
JIEpKABHOI CITy>)KOM B YMOBax Jiii cTaporo 3akoHy YKpa-
inn «Ilpo mepxaBry ciayx0Oy» Bix 16.12.1993. Bararo
npobieM y miid cdepi ChOrojHI BCe IIe 3aUIIAIOTHCS
MaJIOIOCITI/DKEHUMH, & HU3Ka HAyKOBUX MO3HIIIN € JIuC-

2 Jlenun B.U. [onHoe cobpanue counHenuii : B 55 T. Mocksa : [Tonu-
ti3nar, 1970. T. 45. C. 398.
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KyCiiHEMH Ta TIOTpeOyroTh meperisay. Lle ctocyerhes
SIK JICPKAaBHOT CITY)KOH 3arajioM, Tak i OKpEeMHUX ii BHJIIB.
JloBOANTBCS KOHCTATyBaTH, IO MPAaKTHYHO I103a yBa-
TOI0 BUCHHX 3AJTHIIFIIHCS MPOOIEMH IO THIHOT HEYTIe-
PEIKEHOCTI B TAaKOMY TPAJUIIIHHO 3aIl0IiTH30BAaHOMY
BHJII JICPKABHOT CIIY)KOH, SIK JUIUIOMAaTH4YHA CITy»0a.
B ymoBax pedopMyBaHHS BITYM3HIHOT JUILIOMATHIHOT
CITy’)KOM, BT SIKOT Oe3MOCepeIHbO 3aJICKUTh S(HEKTHB-
HICTh peai3aiii 30BHINIHBOT MOJITHKA YKpaiHH, TOCITi-
JUKCHHS TIONIITHYHOT HEYTIePEIPKECHOCTI IIbOTO BUITY JIEp-
YKaBHOI CITy’KOU € aKTyaJ IbHUM 3aBIaHHIM.

Merta crarTi — Hacamrepesa 3’SCyBaTH CydacHUH
CTaH 3aKOHO/IaBUOTO PETYIIOBAHHS TOJIITHYHOI HEyIIe-
PEIKEHOCTI IUIIIOMATHIHOT CITY:KOM YKpaiHU Ta BU3HA-
YUTH TIXOIH JIO 11 pO3YMIHHSL.

Buxnan ocHoBHOTo Martepiany

OCHOBY TIPaBOBOTO PETYNIOBAHHS BITYM3HSHOI
JTUTTIOMATHYHOI CIyKOW CTAaHOBHUTh 3aKOH YKpaiHu
«IIpo numiomarnyny ciryk0y» Big 07.06.20183. I3 fioro
MIPUHHATTSIM PO3IIOYABCs SKICHO HOBHH eTan pedopmy-
BaHHS JIUTUIOMAaTUYHOT ciyxOu. [lel 3akoH BH3HA4ae
MPaBOBI 3acajy Ta MOPSJIOK OpraHi3amii JATUIOMATHY-
HOT CITyOH SIK CKJTaJTHUKA JIEPIKABHOI CITY>)KOH, a TAKOK
0COONMBOCTI i TIPOXOIDKEHHS Ta IMPaBOBOTO CTaTycy
MOCAJIOBUX OCIO JUTUIOMATHYHOI cirykom. [Ipu mpomy
BaXJIMBO IJIKPECIUTH, 10, HAa BIIMIHY BiJl HH3KH
BHJIIB JICpXKaBHOI CIy»)0u (BIHCHKOBOT, CITyOH B IOJTI-
mii TOMIO), NUIUIOMATHYHA CIIy)k0a ¥ micis pedopmu
3aJUIIAIAcsS BHIOM CITYy)KOH, KOTPHH 3aKOHOJABIO
nepedyBae y BUIOBO-POIOBUX 3B’s3Kax 13 Jep KaBHOIO
CIIy’)K0010, yperyapboBaHOW 3akoHoM Ykpaiau «IIpo
nepxkaBHy ciry:xk0y» Bin 10.12.2015. [lis HOpM 3aKkoHy
VYikpainu «IIpo nepxaBHy CITy:KOy» TOITHPIOETHCS Ha
MMOCAJIOBUX OCI0 JMITIOMATHYHOT CIIY’)KOM B YacTHHI
BIJIHOCHH, III0 HE BPETYJIbOBaHi 3akoHOM Ykpainu «[1po
JUIDIOMAaTHIHY CITYKOY».

[IpyHOMTN  TUIUIOMATHYHOI CcIyOW  (BiJ Jar.
principium — OCHOBa, BHXIJHI HACTAHOBH) € OCHOBO-
MMOJOKHAMHM 1€IMH ¥ TIOJOKEHHSIMH, IO ITOKJIaJEHI
B OCHOBY 11 oprasizamii Ta (GpyHKIIOHyBaHHS. BiTum3s-
HSTHUH IIXI 10 BPETY/IFOBaHHS MPHUHITUIIB TATUIOMA-
THUYHOT CITY>KOH TTOJIATA€E B 3aKPITUICHH] TaKUX MPUHIIN-
miB y 3akoHi Ykpainu «[Ipo jgummoMarndny ciyxOy»
3 YKa31BKOIO, 110 JI0 HUX HAJIS)KATh TAKOXK «IHIII MTPHH-
U, BU3HaueHi 3akoHoM «IIpo nepkaBHY ciry)Oy».
OTxe, BIAMOBIIHO J0 YHHHOTO 3aKOHONIABCTBAa YKpa-
{HH, 1O IPUHITUITIB TUTIOMATHYHOI CITy’KOM HaJeKaTh:
(a) 3arayibHI — NPUHIMITK JEPKaBHOT CITy»KOHU, 3aKpi-
ieHi 3akoHoM Ykpainu «I1po aepxaBHy ciry:k0y» (Bep-
XOBEHCTBO TPaBa; 3aKOHHICTh; MpodecioHai3M; marpi-
OTH3M; JIOOPOUYECHICTh, €(PEKTHBHICTh; 3a0e3IeueHHs
PIBHOTO JOCTYIy JO JEp>KaBHOT CIyXOH; IOJIITHYHA
HEYIIEPe/PKEHICT; TIPO30pPIiCTh; CTabIIbHICTB); (0) crie-

3 Ilpo pmuruiomarnuny ciayxOy : 3akoH Ykpaimum Bix 07.06.2018
Ne 2449-VIIL. Oiyitinuii sichux Yrpainu. 2018. Ne 50. Ct. 1747.
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IiaJbHI — MPUHIINIY, IependadeHi 3aKOHOM YKpaiHu
«IIpo nuruioMaTn4Hy CIry>k0y» (TaTpioTH3M; BiJICTO-
IOBaHHS HAI[IOHAJBHHUX IHTEpECiB YKpaiHUW; MPIOpHTET
TIpaB 1 CBOOOJ JIFOMMHU Ta TPOMAJITHUHA; JIEMOKPATH3M
1 3aKOHHICTh; TYMaHi3M 1 COIliaJlbHa CIIPAaBEJINBICTH;
npodecioHai3M, KOMIICTEHTHICTh, IHIIIaTUBHICTH;
00’ €KTHBHICTh, YECHICTh, TIOPSIHICTh; HAJICKHE BUKO-
HaHHsI CIy»)00BHX 00OB’S3KIB 1 JIOJCPKAHHS TPYIOBOT
JUCTIMILIIHHY).

OTxe, TONITHYHA HEYNEPE/KEHICTh € TPUHIIH-
IIOM IUIUIOMAaTHYHOI CIYyXOHM (3aralbHUM TpPUHIIN-
TIOM), 3MICT SIKOTO PO3KPHBAETHCS 3aKOHOM YKpaiHU
«IIpo nepxaBHy ciyxOy». Takuii craH perymoBaHHS
€ OOTPYHTOBaHUM 3 OIVISIy HA POJIOBO-BUIOBI 3B’S3KH
JUTUTOMaTHYHOI Ta Jiep>kaBHOI ciry:kOom. HeoOximHocTi
3aKpIIJICHHS W BU3HAUCHHS 3MICTY MOJIITHYHOT HEyIe-
PEINKCHOCTI cepel MPUHIIMITIB TUTUIOMATHYHOT CITYKOU
Oe3nocepenHbo B 3akoHi Ykpainu «[Ipo aurioMarnany
cyx0y» Hemae. OcraHHIH 3aKoH, yBaKaEMO, Mae
3a0e3redyBaTd caMe CIIeIliali30BaHe PEryITFOBaHHS,
Yy HBOMY IOBWHHI OyTH 3aKpiIlUICHI CHeIiabHI MPHUH-
IIUIA JATUIOMAaTHIHOI CITYKOH, TakKi, 10 € BIACTHBUMHU
came IIbOMY BHJIy JIEPXKABHOI CIIY>)KOM Ta BIAPI3HSIOTH
fioro Bin iHImMX. Y 3akoHi Ykpainu «I[Ipo murutoma-
THYHY CIYX)O0y» MOXYTh IepeadadaTrcs 0COOIMBOCTI
peamizamii MPHHIUIY TOJITHYHOI HEYIEepeIKEeHOCTI
CTOCOBHO JIMIIJIOMATHYHOT CIy)O0H, 0COONWBI 3aco0u
W MexaHI3MH Horo 3a0e3mneueHHs. [lomiOHY JIOTiKy
PO3IUISIFOTh CHOTO/IHI 1 TI0CaI0BI 0COOW JIUIIIIOMATHY-
HOT cimy»Ou. 30kpema, Ha nuTaHHs «Uu BBaxkaeTe Bu
JIOLIJIFHAM YHECEHHs 3MiH 10 3akony Ykpaiam «IIpo
OUITIOMATHYHY CITyOy» OO0 TMPHHIUIIB TUTLIOMa-
THYHOT CITy»Ou?» OlIbIIe HIK MOJOBHHA PECIOHICH-
TiB (51,9%) BinmnoBimn «Tax». [Ipu 1ipoMy OiIBIIICTS i3
HUX (73,2%) BigzHawmwm, mo «y 3axoni «[Ipo murmio-
MaTH4Hy CIy»XOy» CIiJ 3aKpiMUTH JIAIIEC CHemialibHI
MPUHINATH TUITIOMAaTHYHOT CITy>KOH, SIKi TOTTOBHIOBATH-
MYTBCSI 3aTaJIbHAMH TPUHIAIIAMHA JIEPXKaBHOI CITyKOH,
nependadeHuMu 3akoHOM «I1po mepkaBHy CITy:KOy»*.

VY nyHkTi 8 cT. 4 3akony Ykpaiau «[Ipo nepkaBHY
ciryOy» TIPUHITAIT TIOJMITHIHOT HEYTIepe/DKEHOCTI Jiep-
YKaBHOI CITY’KOU PO3KPHBAETHCS SIK «HEOONYIUeHHS BNIUBY
NONIMUYHUX No2NA0i6 HA Oii Ma PIUeHHs 0epHCABHO2O
Cyonco08Ys, A MAaKodxiC YMpuManus 6i0 OeMoHcmpayii
€8020 CMABNeHHsL 00 NOMIMUYHUX NAPMill, 0eMOHCIPayii
GILACHUX NOMIMUYHUX NO2TA0I8 N0 YaAC BUKOHAHHS NOCA-
008ux 0006 ’513Ki6». 3MICT TaKOTO TPUHIIUITY, K 0a4MMO,
3aKOHOJ[ABUO 3BOIWTEHCS /IO TOKJIAJCHHSI Ha JEP KaBHUX
CITyKOOBIIIB 3200pOH (OOMEKEHB), @ TOMY ITOB’SI3YETHCS
came 3 TXHIM IPaBOBUM CTaTyCOM.

[Tpu oMy BapTo 3BepHYTH yBary Ha cT. 10 3axony
Vipainu «IIpo nepkaBHy ciry)kOy», sKa HA3UBAETHCS
«[TomiTHYHA HEYIEPEKEHICTRY 1 po3MIllleHa B PO3JIUIL
Il «IlpaBoBwmii cTaryc Jep:KaBHUX CIY)KOOBIIBY». 3a3Ha-
Ya€eThCS, MO JCPKaBHUN CIy>KOOBEIb IMOBHHEH HEYTIC-

4V xoxi gocnimkeHHs omnuTaHo 79 mocagoBUX OCIO AMIIIOMATHY-

HOI ciryxOu, sKi 3aiiManu nocaau B MiHICTEpCTBI 3aKOPIOHHHUX CIIPaB
VYkpaiiu Ta 3aKOpAOHHUX JUIJIOMAaTHYHUX YCTAaHOBaX YKpaiHH.
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peIUKEHO BUKOHYBATH 3aKOHHI HaKa3u (PO3MOPSIHKEHHS),
JIOPYUYCHHST KePIBHUKIB HE3AJISKHO BiJI IXHBOT MapTIHHOT
HAJIS)KHOCTI Ta CBOIX MOJITUYHHX IEPEKOHAHb; 3aKpi-
TUTFOFOThCS 3a00POHU JIJISI IEPKABHUX CITYKOOBITB (OyTH
YJICHOM TOJITUYHOT MapTii — JUIs JAePIKABHUX CITyKOOB-
IiB Kareropii «Ax; o0iiMaTH Tocaay B KepiBHUX Opra-
HaX TOJITHYHOT MapTil; CyMIIIaTh JEPKCIYKO0y 31 cTary-
COM JIeIyTaTa MICIIEBOI paJii, SKIIO TAaKHi CITy>KOOBEIh
3aiiMae Tocaty JIepskaBHOI CITy>KOH Kateropii «A», TOIIO).

Bunnkae nuTaHHS OO0 CITiBBiTHOMICHHS TPUHITIITY
TOJTITUYHOT HEYTIEPEIHKEHOCTI JIep>KaBHOT CITy»0u (CT. 4)
Ta BUMOT TIOJNITHYHOI HEYEPE/DKEHOCTI SIK CKIIAIHUKIB
MPaBOBOTO CTATyCy JEpiKaBHUX CIy)O00BIiB (cT. 10),
HAsIBHOCTI 3B’SI3KIB MIXK HUMH. [3 I[bOTO TIPUBOJTY B HAyIIll
AJIMIHICTPATHBHOTO IIpaBa BHUCJIOBIICHI TII€BHI MIipKy-
BanHs. Hanpukian, JI.M. Kopayra noxoauts BUCHOBKY,
0 «CYTHICTh MPUHIMITY MOJITUYHOI HEYIIePEKEHOCTI
BH3HAYCHO Y CT. 4 3aKkoHy. Y TOM ke yac OLTBII AeTaIbHO
TIPUHIIAT TIOJITHYHOT HEYIEPEKEHOCTI 3aKOHOIABEIlh
Bu3Hayae y ct. 10 3akony»’. Y cBoro uepry, H.C. [Tanosa
HE BKa3ye Ha NPsAMY TOTOXKHICTh, a (JaKTUYHO BiJI3HAYAE
TIEPBUHHUI XapakTep MPUHIUITY IOJITHYHOI Heymepe-
JUKEHOCTI JIepKaBHOI CJIy>)KOM CTOCOBHO BHIMOT IIOJi-
TUYHOI HEYIEePE/DKCHOCTI SIK eJeMeHTa crarycy. Bona
TTIKPECITFOE, IO «BUMOT'A MTOJITHYHOI HEYTIePEKEHOCTI
€ JIOT1YHHM ITPOIOBKECHHM IPHHIIHITY ITOTITHIHOT HEYTIe-
PEIDKEHOCTI eprKaBHOI City»kOm»®. Ha Harry gymKy, 6e3y-
MOBHO, HE MO)KHA 3aIlepEdyBaTH 3B’ 30K MPUHIIUITY TTOJTi-
TUYHOT HEyIepe/KeHOCTI 1 BimoBiaHuX BUMOT. [Iporte
i TOHATTS OTOTOKHIOBATH HE BapTO, a/PKE MPHHITHIT
TOJTITUYHOT HEYIIEPEKEHOCTI JePyKaBHOI CITY)KOH TTOBH-
HEH Tiepea0avyaTv IMUPIIUE 00CSAT TIOPIBHSIHO 3 BAMOTaMHU
MOJTITUYHOT HEYTIEPEPKEHOCTI JISpyKaBHHX CITy>KOOBIIIB.

CripaBa B TOMY, 1110 YHHHA PEAKIST TPUHITHITY O~
TUYHOT HEYIIEPE/DKEHOCTI TPOIIOHYE JIOCHTh OOMEKEeHE
Woro po3ymiHHs. Ha Hamry IymKy, 3a Cy4acHHX YMOB
MOXKHA 3alPOTNIOHYBATH SIK IIHPOKE, TaK 1 BY3bKE PO3Y-
MIHHS TIPUHIMIY TOJMITHYHOT HEYTIePEPKEHOCTI JIepXkKaB-
HOI CITy’KOHU. Y BY3bKOMY CEHCI HOTO 3MiCT OOMEKYETHCS
JIUIIE BAMOTAMH MTOJITUYHOT HEYTIEPEKEHOCTI K CKIIaI-
HUKaMH IPaBOBOTO CTaTyCy JEep)KaBHHX CITy»KOOBIIIB
(crarycHuii enemeHT). lle yMOBHO BHYTpIlIHIN CKiaJ-
HUK TIOJITHYHOI HEYNEpeIKEHOCT JIeP)KaBHOI CITY)KOH.
Y mHpoKoMy CEHCl MPUHIIMIT MOJITHYHOT HEyIepemKe-
HOCTI, KpIM CTaTyCHOTO AacIIeKTy, BKJIFOYa€ BUMOTH JIO
CyO’€KTIB YIIPaBIIIHHS JICPKaBHOIO CITYKOOK, a TaKoxX
(110 JTOCHTH BKIIMBO) JIO CYO €KTIB MOMITHYHOI JTiSUTHHO-
CTi (MOMTHUYHKUX MApPTIi, KaHAWAATIB Ha BUOOpaX TOIIO)
TOIIIO.

[IpuHIMATT TIOMITHYHOT HEYIEPEIDKEHOCTI TTOBUHEH
Mary JUIsl JIEPKAaBHOI CITY)KOM 3acaJHHYHMN 1 HACKPI3HHUI
Xapaxtep. BiH He Ma€e TPOSIBIATHCS BUKIIFOYHO Y TIPaBO-

5 Kopuayra JLM. TIpuHIMI NONITHYHOT HEYIEPEIKEHOCTI B CHCTEMI
PHY p yrep:

MPUHLIMIIB AEPKABHOI CITY)KOU. Akmyanvri npodiemu imuusHAHOL 10pu-
cnpyoenyii. 2016. Ne 5. C. 72.

¢ Tlanosa H.C. TlomiTMyHa HEyNEPEKEHICTh JEPKABHOIO CIYXK-
0OBLI SIK TapaHTisl €(PEKTUBHOCTI Ta CTAOLIBHOCTI JepiKaBHOI CITykOu.
Hayxkosuii sichuk Yarceopoocekozo HayionansHoz2o yuigepcumemy. Cepis
«IIpasoy. 2017. Bun. 47. T. 2. C. 144.
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BOMY CTarycl JIep>KaBHOTO CITY>KOOBIIS (K I1e Mae Miciie
B YKpaiHCBKIi MOJIENTi), a IOBUHEH MPOHMU3YBATH i 1HIII
CKJIQJIHUKU THCTUTYTY JIEp>KaBHOI CITy»KOHW (TPOCYBaHHS
1Mo ciyx0i, TIepeBeACHHs, NPHUIMHEHHS JeprKaBHOT
CITy’KOH TOIIO), OXOILIFOBATH BIIHOCHHH HE JIUIIIEC 3 MPHU-
BOJIy TIPOXOIDKEHHS JepyKaBHOT CITy»kOH, a # Ti, o mepe-
JIYIOTh HAOYTTIO CTaTyCy JICPKABHOTO CITY>KOOBIIS (KOH-
KypC Ha 3aiHSTTS TIOCaJT ACPIKABHOI CITYKOH, CIieIiajbHa
TiepeBipKa IiJT yac TPU3HAYCHHS Ha ITOCAy TOIIIO).

Ha xopucTh NIMPOKOTO pO3YMiHHSI TTOTITHYHOT HEyTIe-
PEIDKEHOCTI CBITYMTH JOCBII MPOBITHUX JEPIKaB CBITY
(Bemkoi bpuranii, Kanamu, CIIA Tomo). Biamosigao
JIO 3aXiHOI TpaauIlii BUOOPUOl JEMOKpaTii, MONITHIHA
HEYIEPE/KCHICTh (HEUTPAIBHICTh) PO3IIISIAETHCS, 3a
BIIyudHMM BHUpa3oMm [. PaiiTa, sIK «KOHIIEMIIisl, OCBSYCHA
gacom»’. ICTOpif0 CTAaHOBICHHS JEPKaBHOI CIIy)KOu
B CIIA Ta HU3II €BPONEHCHKUX IEepiKaB MOKHA OITH-
card B TepMiHax OOpOTHOM 3a 3a0e3IeUeHHS W rapaHTy-
BaHHJ ii MOJITHYHOT HEYTEePEIKEHOCT] (HEHTPaIbHOCTI).
Uwn He HAKOUTBIIMX YCHIXIiB Y 3a0e3MeYeHH] MOMITHIHOT
HEYIEPEKEHOCTI JIPKABHOI CITy)KOW BIAIOCS JTOCATTH
Benukiit bpurasii, y sIKiif MOJMITHYHA HEyNEPEIHKEHICTh
BU3HAETHCS «ITOTY)KHOIO KYJIBTYPHOIO TPAJIUINENO, Y SKIH
BUXOBYIOTBCSI YHHOBHUKN»®. Y Bemukiit bpuranii mosi-
THUYHA HEYTIePEDKSHICTh IUBUIBHOT (JIepKaBHOT) CITy>KOU
BBAKAETHCS IIHHICTIO, a 11 30epekeHHs] — 116 B3a€MHHUI
00O0B’SI30K SIK JICPYKABHUX CITYKOOBITIB, TaK 1 MOJITHYHHX
nisiaiB. 3okpema, Komekc MOBEMIHKH MIHICTpa MICTHTh
000B’SI30K MIHICTPIB 30epirard MOJITHYHY Heylepemke-
HICTB IIUBLILHOT CITy’KOW Ta HE BUMArarH Bijl CITy»KOOBITIB
BUKOHAHHSI OyJIb-SKHX JIiH, KOTpi cymnepeumm O HopMam
Konekcy nuBinbHOT Ciyxon’.

Bimznaunmo mocsix Kanamu, 3rigHo 13 3aKOHOIAB-
CTBOM $IKOT BIJIIIOBI/THI BUMOTH BHCYBAFOTHCSI HE JIHIIIE 10
MyOJTIYHAX CITY>KOOBIIIB, a i JIO TIOMITHYHUX ITOCAJIOBIIIB
Ta iHmMx oci6. Hanpuknan, Komeke miHHOCTEH Ta eTHKN
myOmiuHol ciyx0m Kanaam 3akpimumoe, mo «MiHicTpu
BIZIMTOBITAFOTH 32 ... MITPUMAHHS TPAJIUIIii TOJITHIHOTO
HEUTpaNiTeTy IMyOIiuHOT CITy>KOH Ta 11 MOCTIiHY 3/1aTHICTh
HaJlaBaTH MpoQeciiiHi, 0e3CTOPOHHI 1 BiBEPTI TIOPAIN».
B ocHOBI kKaHa/ICBKOT MOZIEII TIOJIITHYHOT HEyTIepEIKEeHO-
CTI JIe)KaTh JIBa KITFOYOB1 OJIOKH, 110 OXOILIFOIOTH 5K BHY-
TPIIIHI, TAK 1 30BHIIIHI CKJIQTHUKH, TIEPeI0AYar0Th 3aXUCT
CIIyKOOBIIIB  BiJl TPOTUIPaBHOIO BILMBY. M. @’ropi
PO3KPHBAE OCHOBY apXITEKTypH KaHAJChKOI MOJIEI.
«Ilo-nepie, myOmivyHa ciry0a TOBUHHA Mard CUCTEMY
TIEPCOHANY, BUIBHY BiJl IIOJITUYHOTO BILUIMBY, Y SIKIH MTpHU-
WHSTTS. Ha poOOTY, HalM, MPOCYBaHHS IO CIYXO01 Ta il
TIPUTIMHEHHS 0a3yeThCsl Ha 3aciryrax (y pasi IPUIMHEHHS
myOTigHOT CiTy>k0u 1X BimcyTHOCTI). [lo-mpyre, myOmivHi
CTy>KOOBIII TOBUHHI BUKOHYBATH CBOT 00OB’SI3KH HEyTIe-

7 Paiit I. JlepxxaBHe ympapiiHHs / mepeki. 3 anr1. B. Isamika, O. Koa-

nenka, C. Cokonuk. Kuis : OcHoBu, 1994. C. 44.

8 Self P. Administrative Theories and Politics: An Inquiry Into
the Structure and Processes of Modern Government. 2nd ed. London :
Allen & Unwin, 1977. P. 34.

°  Oo6omnouckuii A.B. Kpusuc OOpOKpaTHYecKoro ToCyIapCTBa:
pedopMbl TOCYAAPCTBEHHOW CIy>KOBI: MEXYHApPOIHbIH OMBIT U POC-
cutickue peamuu. Mocksa : ®onp «JInbepansuas muccusi», 2011. C. 87.
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pemkeHo. Heynepemkery myOmiyHy cry»k0y MOXKHA TTi/I-
TPUMYBATH JIUIIIC B TOMY BHIIQJIKY, SIKIIIO CHCTEMa TIepPCo-
HaJTy 3aXHUIICHA BT TIOITHYHOTO BILTHBY» ',

Ha mamy nymky, 3apyObKHHH JOCBII CTOCOBHO
MIMPOKOTO CIPUUAHSTTS TONITHYHOT HEYIepeKEHOCTI
JICPIKaBHOT CITY)KOH € JIOCHTh aKTyaJIbHUM JUIsl YKpaiHd
B YMOBAX ITOCHJICHHSI TIOJIITH3AITIT JIep>KaBHOT CITy»KOH, 10
TTOB’SI3aHO, 30KpeMa, 3 IPUHAHSITTSIM 1 pealti3aliero 3aKoHy
VYxpainu «I[1po BHECEHHS 3MiH JI0 JIESIKHUX 3aKOHIB YKpa-
THM MONO Tiepe3aBaHTaXeHHs Biaan» Bix 19.09.2019.
lomoBa HarmioHabHOTO areHTCTBa YKpaiHHW 3 IMUTaHb
nepkaBHoi cryxou K.O. Baienko, aHami3yroun HOBEIU
3akony Ykpainu «IIpo nepikaBHy ciryxOy», Bill3HAYHB,
O «IIHCHO TIOBEPTAETHCS TONITHYHHUN BIUIMB, 1 IIOTO
HE MOTPIOHO PUXOBYBATH, 1€ HACIIIOK TIOJIITHIHOT BOJII,
sIKa CHOTOJTHI IEMOHCTPYETHCS BITATHOIO KOMaHOFO III0ZI0
repe3aBaHTaKEH s ',

[lomiTnuHa HEyNepeHKEHICTh JISPKaBHOI  CITY)KOH
(BIIMOBIMHO, 1 JUIIOMATHYHOI CITYXKOHW) y HIMPOKOMY
CEHCI Ma€ BKJIIOYATH TaKi OCHOBHI CKJIAIHUAKU:

1) eumocu 0o cyd’ekmie YnpaeninHs O0epHCABHON
o010 ma iHwUx €y6 €Kmia 61a0HUX NOGHOBAICEHD,
SAKI Marome npaso npuiMamu pileHHs. CIoco8HO KaH-
ouoamie Ha nocaou O0epiCAGHOL Cyxncou ma 0epicas-
HUX Cyoic606yis, — 00OB’SI30K BIIMOBIIHUX CYO €KTIB:
(a) mpuiiMaTy pimeHHs 00 KaH/IW/IaTiB Ha ITOCAIH JIep-
JKaBHOI CITY>KOW Ta JIEp»KaBHUX CITYKOOBIIIB HE3aJICIKHO
BiJI BJIACHUX TTOJIITHYHUX ITEPEKOHAHb 1 MAPTIMHOT HAIEK-
HOCTI, Y TOMY YHCJI HE JIOMyCKaTH NUCKpUMIHAII 3a
TOJITHYHUMH TTepeKOHaHHSIMU; (0) He BKMBATH 3aXOJIiB,
SIKi COPHYHHSIOTH 200 MOKYTh CIPHYMHUTH HETOTPH-
MaHHS JEpKaBHUMH CIY>KOOBIIIMH BHMOT TOJIITHYHOL
HeyTepe/pKeHoCTi. 30KkpeMa, MoBa Jie PO TONITHIHO
HEyTIepe/PKeHEe TIPUHHATTS PIICHb IMIOAO TPOBEICHHS
Ta BU3HAYCHHS PE3Y/BTATIB KOHKYPCY Ha 3alHATTS mOca
JIepIKaBHOT CITY>KOH, TIPOBEJICHHS CIICIIalIbHOT ITEPEBIPKU
y BHIIAKAX, TEeper0adeHIX 3aKOHOM, TPH3HAYCHHS Ha
Tocajy JICpXKaBHOI CITy)KOW, MPHUCBOEHHS DPAaHTIB Jep-
JKABHUX CITY)KOOBIIIB, 1X TICPEBE/ICHHS, OIIHIOBAHHS
pe3yIbTaTiB  CIY>KOOBOI JIISUTBHOCTI, JAUCIMILTIHAPHOTO
MIPOBAJKCHHS, 3BUILHEHHS 3 JICPYKABHOI CITY)KOH TOIIIO.
CraHOM Ha CHOTOJIHI BIIITOBIJIHI BUMOTH BpETYJILOBaHI
HE B OJIHOMY, & B HH3Ill HOPMAaTHBHO-TIPABOBHX AaKTiB,
MepEeBaKHO CTOCOBHO OKPEMHX CKJIAIHUKIB, MPOICITYP
abo cyO’extiB. Hanpukiaa, 3a00poHa ITUCKpHMIHALIIL,
BIJICYTHICTh HEOOTPYHTOBaHHX OOMEKEHb a00 HEOOTPYH-
TOBAHHX TIEpEBar Ui OKPEMHUX KaTeropiil rpoMaisH 3a
O3HAKOO TIOJIITHYHUX ITEPEKOHAHb ITi]] Yac BCTYITy Ha Jiep-
JKaBHY CITy>KOy Ta T POXOKEHHS ChOTOIHI OXOTLTIOETHCS
TIPUHITAIIOM 320€31eYeHHs PIBHOTO JOCTYILY /IO JIeprKaB-
HOi cimyx0um (1. 7 4. 1 ct. 4 3akoHy Ykpainu «IIpo mep-
JKaBHY CITy)kO0y»). OprasizaiiiitHo-TIpaBoBi 3acajy Tpo-

10 Furi M. Public Service Impartiality: Taking Stock. Ottawa : Public

Service Commission of Canada, 2008. P. 33.

" TIpoekT mepe3aBaHTAXCHHS JCPIKCIYKOU pO3poOIsBCs 3a HAmIol
yuacri. [umeps 1o ['onosu Hayionanenozo acenmemea Yxpainu 3 numats
deporcasrnoi cayocou K.O. Bawenko acenmemay «lumepghakc-Yrpainay.
06.09.2019. URL: https://ua.interfax.com.ua/news/interview/611668.
html (nara 3Bepuenns: 28.02.2020).
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TUIT TUCKPUMIHAILIT JICTATbHO BH3HAYAFOTHCS B 3aKOHI
Vipainu «IIpo 3acamu 3amoOiraHHs i MPOTHIT JUCKPHU-
MiHarii B Ykpaini» Big 06.09.2012. INomitiuHa Heymepe-
JOKEHICTh 3aKpillICHA SIK MPUHIIAIT KOHKYPCY Ha 3aiHATTS
nocaya JepkaBHoi ciryx0u (. 3 IlocranoBu KaGinery
MisictpiB Ykpainu «IIpo 3arBepmxenns [lopsiaky npose-
JICHHS] KOHKYPCY Ha 3aiHATTS ITOCa]] JCPIKABHOT CITyKOM»
Bix 25.03.2016) Toro;

2) eumoecu 00 0epiHCABHUX CYHCOOBYIE — TICHTPAIIb-
HUA CKJIQJHUK TIONITHYHOI HEYIEpeKEHOCTI JIepKaB-
HOI CITy’KOH, 3MICT SIKOi TOJIOBHUM YHHOM YPETYIILOBAHO
B cT. 10 3akony Ykpainu «IIpo aepxaBHy ciyx0y». bijib-
[IICTh OMUTAHUX HAMM IIOCAJIOBUX OCIO AUILIOMATHYHOI
ciyx6ou (83,5%) na muranns «Slkumu, Ha Bamry gymky,
TIOBUHHI OyTH BHMOTH TOJITHYHOI HEYIEepeIKEHOCTI
JUIJIOMAaTHYHUX CITY>KOOBINB?Y»  BUINOBLIM, IO BOHHU
MAaroTh OyTH TOTO)KHUMH THM, IO TiepeadadeHi ast iep-
JKaBHUX CITY>KOOBIIB 3akoHOM Ykpaiau «IIpo nepkaBHY
cryxOy». 12,7% BII3HAYHMIM, MO BHUMOTH TOJITHYHOT
HEYIEPE/PKEHOCTI JUTUIOMATHYHHUX CITYKOOBITIB MarOTh
OyTH OUTBIII CYBOPUMH, HIX Ti, IO TIepea0aveHi yis iep-
JKaBHUX CITY>KOOBIIB 3akoHOM Ykpaiau «IIpo nepkaBHY
ciyx0y». Ha mymxy 3,8% pecrioHieHTiB, BUMOTH ITOJi-
TUYHOI HEYNEePeKEHOCT] JTUIIIOMATHYHNX CITYy>KOOBIIIB
TIOBHHHI OyTH OUIBII M’SIKMMH, HDK Ti, O TIepeadadeHi
JUI JIep)KaBHUX CITyKOOBIIB 3akoHoM Ykpainu «lIpo
JIep>)KaBHY CIyKOy». 3arajoM MU MOAUIIEMO JIyMKY, IO
BHUMOTH TOJIITUYHOI HEYTIEPESIDKESHOCTI JICPKABHUX CITYXK-
OOBIIIB 1 MOCAJOBUX OCIO JUIUIOMATHYHOI CITy)KOW He
MArOTh BiIpi3HATUCE. [IpoTe BapTO BiI3HAYMTH, 110 HU3KA
JUIIOMAaTHYHUX TIOcaT Kareropii «A» (Hanpukiam, Haza-
3pudaiiaui 1 [TopHOBakHMIT [Tocon Ykpainu ToIo) Hai-
JICHA O3HAKaMH SIK aJIMIHICTPAaTUBHUX, TaK 1 MOJITHIHUX
nocaz'?. Tomy, mepir HiXk pOOMTH BUCHOBKH 100 BUMOT
TIOITHYHOT ~ HEYNEPE/PKCHOCTI  JUIS  JAMTUIOMATHYHHUX
CITyKOOBIIIB KaTeropii «A», iX BUIIIB, HEOOXITHO MPOBE-
CTH JIOJIATKOBE JIOCIIJDKEHHS B ITii cdepi.

BuMorn nep:kaBHUX CITy:KOOBIIIB 1 MOCAJIOBUX 0Ci0
JUTUTOMATHYHOI CITY’)KOM 1IIOJI0  TIOJITHYHOI HeyIie-
PEIDKCHOCTI MO)KHA TOJUINTH Ha BHJIW 3 TaKUMHU
YMOBHUMH Ha3BaMH: (@) 6uMo2a w000 NOATbHOCMI —
000B’SI30K HEYTIEPEIKEHO BUKOHYBATH 3aKOHHI HaKa3u
(po3mopsKEHHS ), JIOPYYCHHS KEpIBHUKIB HE3aJIe)KHO
BiJl TXHBOT APTIHHOT HAJICKHOCTI Ta CBOIX TOJITHIHHUX
TIEPEKOHAaHb; (6) 6uMO2U U000 deMOHCmpayii noximuy-
HO20 cmasienHs — 3a00poHa IEMOHCTPYBATH CBOT MOJTi-
THYHI TIOTVISIIA W YYUHSITH 1HIOI J1ii 200 Oe3MisIbHICTD,
o0 B Oy/b-sSKUH Crocid MOKYTh 3aCBIIYUTH HOTO 0CO-
ONMBE CTABJICHHS JIO TIOJITWYHHMX TApPTiA 1 HEraTHBHO
BIUIMHYTH Ha IMiJDK JICPXKABHOTO OpraHy Ta JOBIpy JIO
BJagu ab0 CTAaHOBUTH 3arpo3y Uil KOHCTUTYIIHHOTO
JaTy, TEPUTOPIANTBHOT IUTICHOCTI W HallloHAIBHOT 0e3-
TIEKH, JUIS 370pOB’Sl Ta mpaB 1 cBOOOJ IHIIHX JIFONICH;
(8) 6umocu wooo napmiinoi Hanexcrnocmi — 3a00poHa

12 ®equnmmn C.A. Jlesxi ocobmusocti nocaau Hanssuuaiinoro i ITos-

HoBaxkHOTO Ilocia Ykpainu y cBimIi ped)opMyBaHHS 3aKOHOJABCTBA IIPO
JiepkaBHy ciyxO0y. Haykosuil gicHuk XepcoHCbKo20 0epaicasHo2o yHisep-
cumemy. Cepis «FOpuouuni nayxuy. 2013. Bun. 6. T. 2. C. 65-69.
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OyTH WICHOM IOJIITHYHOI TAPTii, SKIIO TaKWUH CITyXkK-
OoBelb 3aliMae Mmocajay JepiKaBHOI CIy)Ou Karteropil
«Ax; o0lliMaTh Mmocaay B KepiBHUX OpraHax MOJITHY-
HOT TapTii; (2) eumocu wodo cymiujenHs 3 oenyman-
CobKuM Manoamom — 3a0OpoHa CyMIIIAaTH JepKaBHY
CIIy’)k0y 31 CTaTycoM JenmyTaTa MICIIeBOI pajid, SKIIO
TaKHui CITy’)KOOBEIlb 3aiiMae Tocay JIepKaBHOI CITyKOu
Kateropii «Ay; (1) eumoau w000 BUKOPUCTIAHHS CILYIC-
006uUx nogHosadicenb — 3a00pOHa 3aTydaTh, BAKOPHCTO-
BYIOUH CBOE CITY)KOOBE CTAaHOBHIIE, ICPKABHHUX CITYK-
OOBIIIB, MMOCAJOBUX OCIO MICIICBOTO CaMOBPSTyBaHHS,
TIPaIiBHUKIB OFOJDKETHOI cepH, THIUX 0ci0 J0 ydacTi
B TiepeIBUOOPHIH aritariii, akIisix i 3axozax, mo opra-
HI30BYIOThCSl TOJITHYHUMU TAPTiIMHU; Yy Oymb-sSKAd
IHIIMH CII0Ci0 BUKOPUCTOBYBATH BIIaCHE CITy»KOOBE cTa-
HOBHIIE B IOJITHYHUX UIAX; (0) umMocu ujooo yuacmi
6 ubopax — 00OB’ 30K JCPKABHOTO CITY>KOOBIIS, SIKUI
3apeecTpoBaHuil KanauaaroM y jgenytati LIBK (Bubop-
YUMH KOMICISIMH), TTOBIIOMIIATH B OJHOJCHHHH CTPOK
PO TaKy PEECTPAIlil0 KepIBHUKA JIEPIKABHOI CIIyXKOWH;
(e) eumocu w000 cmpaiikie — 3a00pOHA OPTaHI30BYBATH
1 OpaT y4acTh y cTpaikax Ta aritamii (KpiM BHITAJKY,
niependadenoro 4. 4 ct. 10 3akony Ykpainu «IIpo nep-
JKABHY CITYKOY»);

3) eumoecu 0o cy6’ekmie nonimuuHoi OiATbHOCMI
MaloTh PO3TIAATHCS SIK HEBi €MHHH CKIIQJIHUK 30B-
HINTHBOT CTOPOHU TOJITHYHOI HEYIEPe/PKEHOCTI Jiep-
JKaBHOI cIyOn. Taki BUMOTH TOBHHHI Tepen0dadaTtu
TTOKJIaJICHHS 000B’s13KiB (3a00pOH) y BiMOBITHIH cepi
Ha 0ci0, sAKi 3aiiMaroTh JepKaBHI IMOJITHYHI MOCAJIH,
Ha TOJIITUYHI NapTii, KaHAuIaTiB Ha mocT [IpesuaeHra
VYkpaiHu, KaHIAWIATIB Y HaApOIHI JCMyTaTd YKpaiHwu,
JICTIyTaTd MICIIEBUX paJI TOIIO. 3MICT MPHUIIHCIB HacaM-
Tepes] Ma€e 3BOJIUTHCS JI0 000B’SI3Ky Cy0’€KTIB IMOJIITHY-
HOT JISUTHHOCTI HE BKWUBATH 3aXOJIiB, IO CIPUYHUHSIOTH
a00 MOXYTh CIPUYMHUTH: (2) MOPYIIECHHS ITOJITUIHOT
HEYIIEPE/PKEHOCTI B JISUTLHOCTI CYO’€KTIB yIpaBIIiHHS
JICPXKABHOIO CITY’)KOOK0 ab0 1HIIUX CYO’ €KTIB BIIATHHX
MMOBHOBa)XXEHb, SKI MalOTh IPAaBO TMPUMATH PIIICHHS
010 KaHJUJIATIB Ha MMOCAJIH JICPKABHOI CITy)kOu abo
JICpXKABHHUX CIIY)KOOBIIIB; (0) HEJOTPUMAaHHS JIepiKaB-
HUMH CIIY’)KOOBISIMH BHMOT TIOJIITHYHOT HEyIepe-
JokeHocTi. [Topsn 3 1HIIUM 11e 000B’S30K HE BKUBATH
3ax0JiB MO0 BIUIMBY Ha CYyO’€KTIB YIPaBIIHHS Jep-
YKaBHOIO CITY’KOOI0 3 METOI CXWJICHHS 1X JIO IIPUHHSTTS
PIIICHB 3 OIVISITy HA MOJIITHYHI TIEPEKOHAHHS TPOMAJISTH
(mx Yac BCTymy Ha JIepKaBHY CIIyXOy) Ta JiepKaB-
HUX CIYOOBIIB (il 4ac TPOXOIKCHHS IepKaBHOI
CITy)KOM) UIT MPOTUIPABHOTO BIUIMBY Ha IEPKaBHHUX
CIIY’)KOOBIIIB Yy TIOJITHYHUX IUJISX; HE BXXUBATH 3aXOJIiB
IIIONT0 CXFJICHHS P KaBHUX CITY’KOOBIIIB IO BUKOHAHHS
3aKOHHHX HaKa3iB (PO3MOPSIKCHb, JIOPYyUeHb) KEPiBHU-
KiB 3 ODJISAy Ha IOJIITHYHI MEPEKOHAHHS Ta WICHCTBO
B TApTisAX, ACMOHCTPAIIO IMOJITUYHUAX IMOTISAIIB ITiJT
Yac BUKOHAHHS MOCAJIOBUX OOOB’SI3KiB, BUKOPHCTAHHS
«aJIMIHICTPATHBHOTO PECYPCy» TOIIO.

Y KOHTEKCT1 BUMOT JIO CYO €KTIB MOJITHYHOT JTisiThb-
HOCTI BaroMe 3HaYCHHS MalOTh YCTaHOBJICHI 3aKOHOIAB-

172

Political impartiality as a principle of diplomatic service...

CTBOM OOMEKEHHSI IOJI0 BEACHHS TepeaBrOOpUOi ari-
tarii. BigmosigHo 0 4. 12 ct. 57 Bubopuoro xomekcy
Vipaiau Bix 19.12.2019, xanauaaraM Ha BiAMOBIIHUX
BHOOpax, K1 3aiMarOTh IOCAJH, Y TOMY YHCIIi 32 CyMic-
HHIITBOM, B OpraHaxX BUKOHABYOI BIIaJIH, OpPraHax BIaju
APK Tta opranax MicIieBoro caMoBpsIlyBaHHs, Jep>KaB-
HHUX, KOMYHaJIbHHX MIAMPUEMCTBAX, 3aKJIagax, ycTa-
HOBAax, Oprasizalisx, BIHChKOBHUX dYacTWHaX ((popmy-
BaHHSX), 3a00POHSAETHCS 3aTy9aTH IS IepeIBUOOPHOT
aritamii ab0 BUKOPHCTOBYBATH Ui Oynb-sKOi poOOTH,
TIOB’sI3aHOT 3 TPOBEJCHHSAM IEePEeIBUOOPHOT ariTarii,
MiIeNX 1M 0ci0, ciy)OOBHH TpaHCIOPT, 3B 530K,
yCTaTKyBaHHS, IPUMIIICHHS, 1HII 00’€KTH W pecypcu
3a MicIleM pOOOTH, a TAKOK BUKOPHUCTOBYBATH CITyKOOBI
YU BUPOOHWYI HapaJu, 300pH KOJCKTHBY ISl IPOBE-
JCHHs repeaBrOopHoi aritamii’’. [Ipore BayKIHMBO po3y-
MITH, III0 BIIMTOBIIHA HOPMa HE € 3arajbHOI0, a cdepa 1l
peryJroBaHHs 0OMEXKY€EThCsI, HO-TIepIlie, KaHIAUIATaMU
Ha BHOOpax, sKi 3aliMarOTh MOCaJy B OpraHax Imyomid-
HOI BJaaM; TMO-JPYyre, [CPKABHUMH CIYKOOBLSMU
W IHIIMMH 0CO0aMH, K1 IIUM KaHAMIaTaM ITiaJIeril.

Ha Hamy ayMKy, NpakTHYHE BHKOHAHHS BHMOT
Ccy0’eKTaMU TIOJNITHYHOT JiSTIBHOCTI SIK  CKJIQJIHUKA
MIPUHITAIY TIOJMITHYHOI HEYIEepe/PKEHOCTI Jep KaBHOT
CilykOM He JIMIIEe BHMArae 3BaKCHOTO KOMILIEKCHOTO
BPETYJIFOBAaHHS Ta 3a0C3ICUCHHS 3aXOlaMH BiAIOBI-
JTATBHOCTI, a i 3HAYHOIO MIipOr0 TOTpeOye 3MiHU HasB-
HO{ TIONITHYHOI KYJIBTYPH, YCBIJIOMJICHHS TOJITHKAMHU
MOJITHYHOI HEYIEePEINKCHOCTI JepKaBHOI CIYXOU sIK
LIHHOCTI.

BucnoBku

[TizcymoByrOUH, 3a3HAYMMO, MO IOJITHYHA HEyIIe-
PEIDKEHICTh Ma€ PO3MISIATHCS SIK OJWH 13 OCHOBHHUX
TIPUHIIMINB  JTUIIOMATHYHOT Ciry)kOn  Ykpainu. [loi-
THYHA HEYNEPeKEHICTh € TPHHIUIIOM IUIUIOMATHI-
HOI CITy»OH (3araJJbHUM TIPUHIIAIIOM), 1110 3aKPIIICHUH
3akoHoM Yikpainu «[Ipo nepkaBHy CirykOy». Y By3b-
KOMY CCHCI IPUHIIMTI MTOJIITHYHOT HEeYIepeIHKEHOCTI 3BO-
JTIUTHCS JI0 BUMOT JI0 TIOBE/IIHKH JICPIKABHUX CITY>KOOBIIIB.
VY mIMpoOKOMy PO3yMiHHI BiH OXOIUTIOE€ BUMOTH SIK JIO JIep-
JKaBHHX CITY»KOOBIIIB, TaK W 1HIIAX Cy0’€KTIB (Cy0’€KTIB
VIPaBIiHHS JICPKABHOIO CITY>KOOI0, CYO’€KTIB BIIAJIHUX
TTOBHOBaXKEHb, IMOJMITHYHUX MapTiii Tomo). [lomambie
3MIITHEHHST TOJITHYHOI HEYNepe/PKEHOCTI  JTUIIIoMa-
TUYHOI CITy’KOW HaMH TIOB’SI3YETHCS CaMe 13 MHPOKUM
i CpUAHATTSIM, IO Ma€ CYIPOBODKYBATHCS 3MiHAMU
3aKOHOJIABCTBA Ta OUIBIN YiTKUM Y3TOJDKEHHSM 3aKOHIB
VYipainu «[Ipo nepxkaBHy ciyx0y» Ta «IIpo aumioma-
THYHY CITyXO0y», BUPOOJICHHSIM Ta ¢(hEeKTHBHOKO peai-
3aIi€ro 3aco0iB 3a0e3MeUeHHsI TOTITHYIHOI HEeyTepeKe-
HOCTI (KOHTPOJIb, BIMOBIAIbHICTh, 3aXUCT JACPKABHHX
CITy’KOOBIIIB TOIIO), 3MIHOO 11€0JIOTII 5K y CUCTEMI Jiep-
JKaBHOT CITY>KOH, TaK 1 ii B3aEMUHAX 13 MO THKAMH.

3 BubGopunii kogeke Ykpainu Big 19.12.2019 Ne 396-1X. Odiyiunuii
sicnux Yxpainu. 2020. Ne 4. Cr. 188.
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On the issue of the determination of the genetic and special objects of crime provided
in art. 360 of the Criminal Code of Ukraine

Yurikov Oleksandr
Applicant for the Department of Criminal Law
National Academy of Internal Affairs, Ukraine

The article considers speculative issues in determination of generic and special objects of the crime under
Art. 360 of the Criminal Code of Ukraine. The current views on structuring of generic object of intentionally
damaging of the communication lines. The conclusion about the generic object of this crime as a public relations
that secure ownership. Unlike the activities of public authorities, local self-government bodies, and associations
of citizens, intentional damage of communication lines does not involve the effectuation of organizational,
administrative or administrative-economic functions, the purpose of which is to protect people when the subject
commits a crime, in order to influence management relations. Therefore, the crimes of intentional damage
of the communication lines do not coincide in the essence of public relations with other crimes, located in section
XV of the Special part of the Criminal Code of Ukraine. Therefore, it is advisable to place a provision for intentional
damage of communication lines in the VI section of the Special Part of the Criminal Code of Ukraine. It is argued
that necessary to amend the Criminal Code of Ukraine regarding the placement of Art. 360 of the Criminal Code
of Ukraine in section VI of the Special part “Crimes against property”, by supplementing the law on criminal
liability Art. 194-2 of the Criminal Code of Ukraine. The structural elements of the social relations of the specific
object of the crime provided for in Art. 360 of the Criminal Code of Ukraine, belong to: 1) participants (individuals
and legal entities, society and state); 2) the subject of relations (property as a whole and property relations); 3) social
connection (providing participants with these property protection relationships in general and property relations).
The specific object of the crime under Art. 360 of the Criminal Code of Ukraine are public relations that provide
protection of property as a whole and property relations.

Illogo muTaHHS MPO BU3HAYEHHS POJIOBOr0 Ta BUAOBOIO 00’ €KTIB 3J10YHHY,
nependadenoro ctT. 360 KpuminajibHOro Kogexkcy YKpainu

HOpikoe Onexcandp Onexcanoposuu
3000y8au Kagedpu KpUMIHATbHO20 NPAsd
Hayionanvrnoi akademii sHympiwinix cnpas, Yrpaina

Beryn

OctaHHiMH pokaMu B YKpaiHi 301nbIImiacs Kiidb-
KIiCTh 3JI0YMHIB, MOB’SI3aHUX 3 YMHUCHHUM IIOMIKOKCH-
HSIM, pyHHYBaHHSM, BUKPAJCHHSIM TeICKOMYHIKaIliii-
HUX Mepex (30kpema oOnajHaHHs, KaOeIbHHUX JiHIH
TEJCKOMYHIKAIill (eNEKTPUYHUX Ta ONTHYHHUX), KaHa-
nmiB kaOenpHOI KaHamizamii emeKTpo3B’s3Ky OymiBimi,
Bex (IIOMT), Omop, aHTeH, KaOelbHOI KaHalizalii,
OyJIMHKOBO-PO3IOMITFHOT MEpexi Ta iHINI CTaHIiH-
HUX, JIHIAHUX 1 JiHIHHO-Ka0eNBHUX CHOPY/, MpHU3HA-
YCHHX JUIS YTBOPCHHS TCICKOMYHIKAIMHUX MeEpex),
110 Mopyurye ix mipicHicTh. OHIE€0 3 MPUYHH CHUTY-
arii moao 30iTbIICHHS BUMAJKIB yYMHEHHS 3JI0YH-
HiB, CIPSIMOBAaHMX Ha MOIIKOKCHHS, PYHHYBaHHS,
BUKPAJICHHS CKJIAJHUKIB TEJICKOMYHIKalliHHOI Mepexi
€ HECNUIPHOMIPHICTh HACIHIAKIB i3 TOKAapaHHSM, SKe
Moxe OyTH 3acTOCOBAaHO [0 3JIOBMHCHHUKIB. Tak,
BUKPAJICHHS MaricTpajJbHUX JIiHIH 3B’SI3Ky 3 METOIO
MOJANBIIOTO 30yTy BHKpajeHOro kabenro (110 BUTO-
TOBJICHI 3 KOJIILOPOBUX METATIB, 30KpeMa MiJli) MOXe
Bif0yBaTHCS uepe3 HEAOCKOHATICTh MTPaBOBOTO MeXa-
Hi3My KpUMiHAJIbHOI BiAMOBIaTbHOCTI 0Ci0, sAKi 37iH-
CHIOIOTH TaKi 3JI0UYHHH.
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3104MHHI BTpy4YaHHs Y (GyHKIIOHYBaHHS CKJIQJHUKIB
TEJICKOMYHIKAIIITHOT MEPEKi MAOTh HETaTHBHI HACITIIKA
nepeayciM sSK JUis CIOXKHBAdiB  TEJICKOMYHIKAI[IHHUX
nocayr (piBeHb 1 AKICTh MOCIYT, sIKi BOHU OTPUMYIOTB),
TaKk 1 JUIg ONepaTopiB, MPOBaiepiB TeleKOMYHiKalii
(sixi HecyTh 3HaA4YHI MarepianbHi 30UTKM JAJs BiTHOB-
JICHHsI BJIACHOI TEIEKOMYHIKAIIHOT iH(pacTpyKTypH).
OxpeMi BUNAAKH MOUIKOPKEHHS CKIIQJHUKIB TEIEKOMY-
HiKalliHHUX MEpeX YKa3yloTh MPO BiPOTiAHICTH iCHY-
BaHHA 3JIOYMHHUX TPYII, SIKI BUMHAIOTH 3JIOYMHHI Ji1 SIK
JUIS HOKMBH, TaK 1 3 METOIO MPHUIMHEHHS HaJJaHHS TeJle-
KOMYHIKalliiHUX MOCITYT, @ TAKOXK 3317151 BUBYEHHS TOIO-
Jorii Mepesk, TepMiHIB 1 MEeXaHi3MIB pearyBaHHs W Bij-
HoBineHHs1. [IpsiMi i ortocepeIkoBaHi HETaTUBHI HACITI KA
JUIS CYCHIIBCTBA Ta IEPYKABU BiJl HEMOMIJIMBOCT] HaTaHHS
TEJIEKOMYHIKALIHHUX MOCTYT YHACIIIOK MOLIKO/KEHHS,
pYHHYBaHHS, BUKpaJeHHA CKJIaJHHUKIB TEJIEKOMYyHiKa-
LIHKUX Mepex, K IPaBHUiIo, 3HAYHO OuIbII Bij Oe3noce-
penHix 30MTKIB Cy0’€KTIB TOCIOAAPIOBAHHS (BJIACHHUKIB
MaifHa). Hacnigkun MoxyTh HaOyBaTH OibLI HEraTuB-
HOTO 3HAYEHHS Yepe3 MOKIIUBICTh CIIPUYMHEHHS TSKKHX
HACHIJKIB 1 B iHIIKX cepax — ax A0 3arudeni yroneit
(BimcyTHICTh 3B’SI3KYy B 3aKjaJax OXOPOHH 3II0pPOB’s
ToII0) 200 KaTacTpod TEXHOTEHHOIO XapaKTepy.
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KpuminaiibHa BiIIOBIIAIBHICTE 32 YMHCHE ITOIIIKO-
JOKCHHS JIiHIA 3B’s13Ky niepenbadeHa B cT. 360 Kpumi-
HasipHOTO Konekey (mami — KK) Vkpainm, oqHak depe3
HEJIOCKOHATY JIUCTIO3MIII0 HOPMH (3acTapiimi IoJo-
JKCHHS CTaTTi, BU3HAYCHHS HE BiJIMOBIJIAIOTh CYYacCHUM
HOPMAaTHUBHO-TIPABOBUM akTaM y chepi TelleKOMYHiKa-
Ii{, a TAKOK HEe BCTAHOBIICHO I'pajalii BiAIMOBIAaIEHO-
CT1 3aJIe)KHO BiJI CKJIQJy 3JIOUMHY Ta HACIIJKIB) BOHA
MaJIo 3aCTOCOBYETHCS Ha MPAKTHIII.

[Ipobnemu KpUMIHABHOI  BIAMOBIJAIBLHOCTI 32
YMHCHE IOIIKO/DKEHHS JIIHIA 3B’sI3Ky, 00 €KTIB €JIeK-
TPOCHEPTETUKH, OO0 €KTIB  KHUTIOBO-KOMYHAIILHOTO
roCIoJIapcTBa B YKpaiHi OyJIu MpeMeTOM JIOCITIUKSHHS
SIK BITUM3HSHUX, TaK 1 3apyOKHUX HAyKOBIIIB, TaKUX
sk P.B. Aceiikin, O.B. bimam, 1.B. T'azgaiika-Bacumu-
muH, B.A. Topoynos, O.I1. Isukin, O.M. KoTtoBeHKo,
C.A. Mupontok, C.B. Hesnaiiko, b.M. Opaiinux,
A.B. Caxyn, B.Il. Camokum, A.B. Cemenrok-IIpu-
Oarenp, H.O. CepOina ii iH. [Tompu Te 110 mpami mux
YYCHUX MArOTh 3HAUHY HAyKOBY 1 NPAaKTUYHY I[IHHICTD,
YUMAJIO MMHUTaHb, TIOB’S3aHUX 3 O3HAKAMHU CKIIQJIy 3710-
yuHy, nependadenoro cr. 360 KK VYkpainu, 3amurmm-
JIOCSI TUCKYCIMHUM, a JIesIKi HeTOCTaTHRO UM B3araji He
JOCITI/DKEHUMH, 30KpeMa IMUTaHHS BU3HAYCHHS POJIO-
BOTO i BUJIOBOTO 00’ €KTIB I[LOTO 3JI0YHHY.

ToMy MeTOIO CTATTi € JOCHIDKCHHS O3HAK POJIO-
BOTO ¥ BHJIOBOTO OO’€KTIB 3JI0YMHY, TepeadaueHoro
ct. 360 KK VYkpainmu.

Buxnan ocHoBHOro Martepianiy

VY HayIli KpUMIHAJIBHOTO TIPpaBa ICHYIOTh Pi3HI KOH-
Lenii moJ0 pOo3yMiHHS 00’€KTa 3JI0YMHY, NpOTe Hi
OJlHa 3 HUX HE MOXKe OyTH BH3HaHa OE3yMOBHO TIpa-
BWIIbHOIO 4K O€3yMOBHO HEMPaBHJIbHOK. 32 OCHOBY
JOCITIKEHHSI OyJ1e B3sTa KOHIICTIIIS PO3YMIiHHS 00’ €KTa
3JI0YMHY SIK CYCHUIBHUX BIIHOCHH. HalmomupeHimmMu
€ TPUCTYIICHEBA Ta YOTHUPUCTYIICHEBA KIacH(iKarlist
00’€KTIB 3JI0YMHIB «IIO0 BEPTUKATI». PI3HUISI MiX TpH-
CTYIICHEBOIO Ta YOTHPHUCTYIICHEBOIO KIIACH(IKAIIIEr0
TOJISITa€ 'y BUJIOBOMY 00’€KTi. BumoBuit 00’e€KkT 370-
YUHY — II€ CYCIJIbHI BIIHOCHHH OJIHOTO BHJY, SIKHUM
3aIOJIIIOEThCS a00 CTBOPIOETHCS 3arpo3a 3artojlisiHHS
[IKO/IM BHACINIZOK YYMHEHHsI IEBHOTO OKPEMOTO BHIY
snounny'. ITig pogoBuM 06’ €KTOM 37I0YHHY TPaIHIIHHO
pPO3YMIETBCS TIEBHA TPyIla TOTOXHHUX 200 OJHOPIIHUX
3a CBOEIO COIIAIbHO-TIOJITHYHOIO Ta EKOHOMIYHOIO CyT-
HICTIO CYCITIJIbHUX BIJIHOCHH, Ha SIKI MOXKYTh TOCATaTH
3JI0YMHHM [TIEBHOTO POAY (3JIOUMHH TIepei0adcHi IIEBHUM
po3uinom OcobmmBoi yactnau KK Ykpainu), yHacigok
YOTO BOHH [TOBUHHI OXOPOHSATHCS €JIMHHM KOMILIEKCOM
B3a€MOIIOB’SI3aHUX KPUMiHAIBHO-TIPAaBOBUX HOpM. Ha

! JIuxosa C.51. 3104MHU IPOTH IPOMAISIHCHKHX, MOJITHYHUX Ta COLli-

aJBHUX MPaB 1 cBOOO JOAMHM 1 rpoMajsiHuHA 32 KpuMiHAIbHUM KOJEK-
coM YKpaiHU (TeOPETUKO-TIPAKTUYHE TOCIIDKSHHS) & JIHC. ... JOKT. OPUJIL.
Hayk : 12.00.08. Kuis, 2006. C 36; Kpacuxos A.H. YronoBHo-npaBoBas
OXpaHa MOIUTHYECKHX, TPaKIaHCKUX ¥ WHBIX KOHCTUTYIHOHHBIX IIPaB
1 cBoOoj yenoBeka M rpaxkaanuHa B Poccun. Caparos : M3narenbcTBo
Caparosckoro yHusepcurera, 2000. C. 27-28.
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OCHOBI POJIOBOTO 00’€KTa 3aKOHOJABEIb PO3MOILIISIE
KPUMIHAJILHO-TIPABOBI HOPMH B KOHKPETHI PO3IUIH
Oco6mBoi yactuan KK Ykpainn.

Taka cucTema 3yMOBIIOE€ BUPIIICHHSI HU3KU TeOpe-
TUYHHX 1 TPAKTHYHUX [TUTaHb, IIOB’ I3aHUX 13 HEOOX11Hi-
CTIO MOJILTY HOPM, IO TIepe10avaroTh BiIOBITAIBHICTh
32 KOHKPETHI 3JIOUMHHM, 1 PO3TAIIyBaHHS iX Y TICBHOMY
nopsAKy. Bim BIamoro posMillieHHS HOPM Y CHCTEMI
Oco6muBoi yactTuan KK Ykpainu 3a1exuTh npaBuiibHE
MPaKTHYHE iX 3aCTOCYBAaHHS, TCOPETUYHE OCMUCICHHS
OKPEMHUX CKIIAJIB 3JI0YMHIB, YCBIJOMJICHHS iX B3a€EMO-
3B’sI3Ky ¥ ocoOnmBocTeid. ToMy 0coOIMBOT yBaru morpe-
Oye MUTaHHS PO MICIIe Ti€T UM 1HIIOT HOPMHU B CHCTEMI
Oco6mBoi yactuan KK Ykpainn.

Kpim 3aranbHOT HOpMH, sika Tiepeadadae BiIOBi-
JAJTBHICTh 332 yYMHCHE 3HUINEHHS a00 TONIKOJKCHHS
MmaitHa (ct. 194 KK Ykpainu), y KpuMiHATBHOMY 3aKO-
HOJIABCTBI € TII€BHA KUIBKICTh CICIIaIbHUX HOPM.
YMOBHO BOHM TOAUISIOTHCS Ha JBI Tpynu: 1) ymucHe
3HUMICHHS a00 TOIIKO/DKCHHS MaiHa, IO HaJCKHUTh
TTOTEPITIIINM 31 CIIEI[IaIbHUM IIPABOBUM CTATYCOM, SIKUH
HaJlaHUH IepXKAaBOIO IEBHUM 0c00aM y 3B SI3Ky 3 POZIOM
iXHBOI JISUTBHOCTI, a00 BUMHEHE CIICIialbHUM CY0’ €K-
TOM (YMHCHE 3HUINEHHsS a00 IONIKO[HKEHHS MaifHa
MpaliBHAKa TPAaBOOXOPOHHOTO OpraHy, TNpalliBHUKa
OpraHy Jiep>kKaBHOT BUKOHABYOI CITY»KOW YM MTPHUBATHOTO
BukoHaBIs (cT. 347 KK Ykpainu), yMUCHE 3HUINCHHS
a0o0 TIONIKO/DKEHHST MaiiHa kypHauicta (cT. 347-1 KK
VYkpainu); yMHCHE 3HHIICHHS 200 MONITKOKCHHS MaliHa
CITy’k00BOT 0COOHM YW TpOMaITHUHA, IKUH BUKOHYE TPO-
MaITHChKHI 000B’5130K (cT. 352 KK Vkpainn); ymucHe
3HHIICHHS 200 MOIIKOKEHHSI MaliHa CYJIi, HApPOIHOTO
3acimarens 4yu npucshkHoro (ct. 378 KK VYkpainnm);
YMHCHE 3HHIICHHS a00 ITOIIKOMKEHHS MaiHa 3axuc-
HUKa 4M TpejacTtaBHuka ocodu (c1. 399 KK VYkpainn);
YMHCHE 3HHIICHHS a00 TOMIKO/KCHHS BIHCHKOBOTO
MaitHa (ct. 411 KK Ykpainn)); 2) yMucHe 3HUIIEHHS 200
ITOIIKO/KEHHST MaiHa, sIKe Ma€ MeBHI 0COOIMBI BIIACTH-
BOCTI, Y 3B’5I3Ky 3 UMM 3a0€3MeUy€EThCs TIOCHIICHA 0XO-
pOHa 3 OOKY 3aKOHY PO KPUMIHAIILHY BiJIOBIIATBHICTh
(YMHUCHE TIOIIKOJKCHHSI 00’ €KTIB €JICKTPOCHEPTETHKH
(ct. 194-1 KK Vkpainn); yMUCHE 3HUIIIEHHS 200 MOIITKO-
JUKEHHSI 00’€KTIB KHTIIOBO-KOMYHAJIBHOTO TOCIIONAp-
ctBa (cT. 270-1 KK Vkpainu); MOMKOMKEHHS NUIAXIB
CIOJIYYCHHS 1 TpaHCTIOPTHHUX 3aco0iB (cT. 277 KK VYkpa-
THM); TTOIIKO/KEHHS 00’ €KTIB MaricTpajibHUX a0do Mpo-
MHCJIOBUX Ha()TO-, Ta30-, KOHJICHCATOTIPOBO/IIB 1 HAPTO-
npoxykTonpoBoaiB (ct. 292 KK Vkpainm); ymucHe
TIOITKO/KEHHS JTiHiH 3B 53Ky (cT. 360 KK Ykpainwu)).

3nounH, nependadennii cr. 360 KK Vkpainu, 3Ha-
xonuThes B po3aim XV OcobiuBoi yactuau KK Yipa-
THA «3JIOYUHM TIPOTH aBTOPHUTETY OPTaHiB JepKaBHOI
BJIaJI, OPTaHIB MICIIEBOTO CAMOBPSIIyBaHHS, 00’ €THAHB
TPOMAJISTH Ta 3JIOYMHU MPOTH KYPHAITICTIBY. Buxomsan
3 Ha3BU 3a3HAYCHOTO PO3ILTY, MOKHA CTBEPKYBAaTH,
0 aBTOPUTETY 3a3HAUCHUX OPTaHIB 3aBXKIH 3aIl0JIit0-
€ThCS TIKOJIa A00 BHHUKAE 3arpo3a 3aroJliTHHS NTKOJIH,
IPOTE aBTOPUTET BHIIEBKA3aHUX OPTaHiB HE 3aBXKIU
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(32 HassBHOCTI YMHUCITy Ha CHPWYMHEHHS HOMY IITKOJIH)
CTaBUTHCS ITiJ] 3aTPO3y 3arOMiSIHHS IIKOU B Pe3yJIbTaTi
BUMHEHHS IAX 3JI0YMHIB.

Taxk, B.B. Ky3nenos, B.I. Ocamguuii, A.B. CaBuenko
i O.0. IlltTaHpKO BBaXAIOTh, IO POJOBHM 00 €KTOM
3JI0YMHIB ITPOTH aBTOPUTETY OPTaHIB JIepPKaBHOT BIaJIH,
OpraHiB MICIIEBOTO CaMOBpsIyBaHHs, 00’€lHaHb T'PO-
MaJISTH 1 37I0YHHIB IIPOTH KYPHAIICTIB € TIOPSIOK YIIpaB-
JIIHHS OpraHiB BIQJM Ta MICIIEBOTO CaMOBPSTyBaHHS.
[Ipn mpoMy mpoTHIpaBHE MOCATAHHS CIPSIMOBaHE Ha
BCTAQHOBJICHHM 3aKOHOM TOPSJIOK (YHKIIIOHYBaHHS
JICpXKaBHUX OPTaHIB YU TPOMAJICHKHX OpTraHi3allii.
Y Takomy pasi 30T FOETHCS IIKO/Ia BITHOCUHAM YIIPaB-
JIHHS, 10 ¥ BapTO BHM3HABAaTH POJOBUM 00 €KTOMZ.
OTxe, HAJNCKHICTP HOPMH «yMHCHE ITOIIKOKCHHS
JiHIHT 3B’ s13Kky» 110 posairy XV OcobmuBoi yactuau KK
YKpaiHu € CylepewnBolo.

A.Il. [lsukiH 3a3Havyae, IO POJOBUM 00’ €KTOM
ct. 360 KK Vkpainu € rpomajchka Oe3srieka, y 3B’ SI3Ky
13 IINM TIPOTIOHYE 3apaxyBaTH HOPMY «yMHCHE ITOIIKO-
JUKEHHST JIIHIA 3B’s3Ky» Jo po3ainy IX OcobnuBoi
yactuan KK Vkpaiam «310umHM TIPOTH TPOMaICHKO1
6e3nekm»’. OmHAK HE MOXKHA ITOTOJWTHCS 13 3a3Ha-
YEHOIO IO3UINIEI0, OCKUIBKHA TpOMaJchka Oe3reka, Ha
nymky B.I1. Tuxoro, — me: 1) Ge3neka )UTTs, 370pOB’ s
0ci0 Ta IHIIMX >KATTEBO BAXIMBUX IIIHHOCTEH Bif
3arpo3; 2) CyKyIHICTh CyCITUIBHUX BIJTHOCHH, III0 320e3-
MEYYIOTh 1 TapaHTYIOTh O€3IMeUHi YMOBH >KHUTTEISITb-
HOCTI 0ci0 1 cycminbeTBa; 3) Oe3mneka ocid i cycriabeTBa
BiJl IPOTHUIIPABHUX IMMOCATAHb 3 OOKY 3JIOYMHHHUX Opra-
Hi3allild, TEPOPUCTUIHHX TPYI YU OpraHizaliii; Oesrneka
0ci0 miJ 4ac MOBOIYKEHHS 3 BOTHEIMAJIBLHOIO Ta XOJOI-
HOIO 30po€r0, BHOYXOBUMH PEYOBHHAMM U Ooerpwuia-
camu; 4) Oesreka oci0 i1 Yac BUKOPUCTAHHS TpeaMe-
TiB Ta 00’ €KTIB, 1[0 CTAHOBIIATH ITiIBUIICHY HEOC3IICKY,
Too®.

[Tin rpomaichkor0 OE3MEKOI SK POAOBUM 00’ €K-
TOM 3JI0YMHIB, miependoadcHux posaiiom [X OcobnuBoi
gactuau KK Ykpainu, BapTo po3yMiTH CYCITUIBHI BiJ-
HOCHHH, III0 CIIPSIMOBaHI Ha 3aXUCT 0COOH, CYCITITbCTBA
Ta NIEpKaBU BiJ TMPOTHUIIPABHUAX MOCATAHB 3IOYHHHUX
1 TEPOPUCTHUYHUX OpraHizallii, 3a0e3rmedeHHsT Oe3MeKH
i 9ac TOBOKEHHS 3 BOTHEMAIBHOIO Ta XOJOTHOIO
30po€ro, BUOYXOBUMH PEYOBHHAMH i OO€mpuIiacamu,
IIpeAMEeTaMHU Ta 00’ €KTaMH, IO CTAHOBIIATH IiIBUIICHY
HEOEe3MeKy, a TaKoXK NpeaAMeTaMu Ta 00’€KTaMH, sIKi
HE CTAHOBJIATH IMJIBUIICHY HeOE3IeKy, MpoTe HECYTh
3arpo3y HeBU3HAUEHOMY KOJIy 0CiO.

3akoH VYkpaianm «lIpo TenekoMmyHiKamii»  Bij
18.11.2003 3aMiHWB TMOHSTTA «TiHII 3B’S3Ky» Ha

2 Ocanunii B.I. KpumiHaabHO-IPaBOBHI 3aXHCT IPaBOOXOPOHHOI

nistmbHOCTI : MoHOrpadis. Kuis : Arika, 2004. 336 c.; CaBuenko A.B.,
Kysuenos B.B., Illansko O.®. CydacHe KpHMiHaJIBHE IIPaBoO YKpaiHH :
Kypc aekuiit. Kuis : Bua. [Tanusozna A.B., 2005. 640 c.

3 Jlstuxin O.I1. KpumiHaabHO-TIpaBOBa OXOpOHA 00’€KTIB €JIEKTpoe-
HEPreTHKH Ta 3B’A3KY : JIUC. ... KaH/A. ropul. Hayk : 12.00.08. [Ininporne-
TpoBChK, 2009. C. 34.

4 Tuxuit B.II. 3mounHHM mpoTH TPOMAACHKOI OE3MEeKH: HAyKOBO-
npakTu4yHuil komenrap. Kuis, 2010. C. 64.
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TIOHATTS «TEJICKOMYHIKAID», YAM MPEeIMET JOCITIIKY-
BAaHOTO 3JIOYMHY CYTTEBO PO3IIMPHBCA. BimmosigHo
JI0 3a3HAYCHOTO 3aKOHY, OTEepaTopy TEJIEKOMYHIKAIlin
HacaMIepen HalaloTh Y KOPUCTYBaHHS PECYpPCH CBOIX
MEpeX JIepKaBHINA CHUCTEMI ypsAI0BOTO 3B’S3KY, HAIlio-
HaJBHIA cHucTeMi KOH(DIICHIIHOTO 3B’S13KYy, OpraHam
3 HaJ3BHYANHMX CHTYyaIlil, Oe3reku, oboponu, Harri-
OHAITLHOI ToMiIil, HarioHaTpbHOMY AHTHKOPYIIIIiK-
HOMYy Oropo VYkpainu, [lepkaBHOMY OOpPO pO3CIimy-
BaHb y MopsiKy, ycranoBieHomy 1IOB3S. OcuoBHEMEI
3aBIaHHS BHIICBKA3aHUX OpPraHiB € 3a0e3MeueHHs
0e3neku oci0, CycniibcTBa Ta TPOMAJISIH Y Pi3HUX ce-
pax KHUTTEMISLUILHOCTI, CaMe TOMY BIJICYTHICTb 3B’SI3KY
3 TaKUMH OpTraHaMHd, 30KpeMa BiIKIIOYCHHS 3B’S3KY
o Jinisix 101, 102, 103, MoXke MPU3BECTH JIO0 3aTPO3U
JKUTTIO, 3/I0POB’I0 Ta 1HIMX KUTTEBO BaXKIMBHUX 1HTE-
peciB HEBU3HAUEHOTO KoJjla 0cCi0, CyCHuIbCTBA UM JIep-
JKaBH, TOOTO CTBOPIOE 3arpo3y TPOMAJICHKIN Oe3merti.

[Ipote, Ha mymky .M. Uy0, i3 po3mMpeHHsIM TIpe-
MeTa 37o4mHy, nependaderoro cr. 360 KK Vkpainu,
TaKe MOCSTaHHsI MEePEIIKOKAE PYHKI[IOHYBAHHIO TEJe-
KOMYHIKAIIHHUX MEPEeX 1 HaJIAHHIO TEJICKOMYHIKaIlii-
HUX TocIyT. Ha mijictaBi 11bOro BUSHHIA CTBEPIKYE, 1110
3a3HAYCHU 3JI0YMH € OJHOPITHUM 3 THMH, IO 3aKpi-
twieHi B po3aun XVI Oco6nuBoi yactuan KK Ykpainu
«3nounHN y cepi BUKOPUCTAHHS €ICKTPOHHO-004YHC-
JOBAJBHAX MAIIWH (KOMIT FOTEPIB), CUCTEM Ta KOMII 0-
TEPHUX MEPEX i MEpeX EIEKTPO3B’A3KY», alle Mmocsra-
I0Th Ha Pi3Hi CyCHiIbHi BigHOCHHM®,

3a CBO€IO CYTHICTIO YMHCHE TONIKO/KCHHS JIiHIN
3B’SI3Ky € PI3HOBHJOM YMHCHOTO 3HUINEHHS a0o0
TIONTKO/DKCHHS MaiHa. Y JOKTPHHI KPUMiHAJIHHOTO
MpaBa iCHYIOTh MPIOPUTETHI TPHU MO3HUIT 100 BU3HA-
YeHHsI POJIOBOTO 00’€KTa 3JI0YMHIB MPOTH BIIACHOCTI:
1) mocsiraHHS Ha BiIHOCHHHU BJIACHOCTI, SIKi SIK €KOHO-
MIYHA KaTeropis sABJsie cCOO00 BITHOCHHHU MIX JTFOIbMHU
3 MPHUBOJAY MaTepialbHUX OJar, 3a sSKHX OJIHI 0coO0u
CTaBJIATHCS JI0 MaTepialibHUX OJIar K JI0 CBOIX, a 1HII —
SIK JI0 9YKHX; 2) IMOCSTaHHS Ha BIIACHICTH 1 3arajioM Ha
BIJHOCMHHU BJIaCHOCTI’; 3) TMOCSATaHHS Ha MpaBO Biac-
HocTi. OcranHto mo3utlito miarpumysanu I1.C. Maru-
IIEBCHKUH, 3a3HAYAIOUH, II0 32 JOTIOMOTOIO IPABOBHX
HOPM, SIKi OXOIUTFOIOTBCS MOHSATTSM IpaBa BIACHOCTI,
HE TUTBKH 3aKpIiTUTIOIOTHCS MaTepiayibHi Oyiara 3a mes-
HAMHU Cy0’ €KTaMM, a ¥ PEryJaIoeThCsl TOPSIOK TpH-
JOAHHS ¥ IPUITMHEHHS IpaBa BIACHOCTI, 3IIHCHIOETHCS
BOJIOJIIHHSI, KOPUCTYBAaHHS W PO3MOPSKSHHS MaliHOM,
a TaKOXK 3aXHUCT IMpaB 1 3aKOHHUX IHTEPECiB BIACHUKA.
31M0YMHA TIPOTH BIACHOCTI TOCATAIOTh Ha (haKTHUHE
MIPAaBO BIACHOCTI, BIAMOBIIHO JIO SIKOTO 3/1HCHIOETHCS
BOJIOJIIHHSI, KOPUCTYBAHHS W PO3MOPSKSHHS MalHOM,
a0o0, 1HaKIe, HAa TPAaBO BIACHOCTI B WOTO Cy0’€KTHB-

5

ITpo tenexomyHikauii : 3axon Ykpainu Big 18.11.2003 Ne 1280-IV.
URL: https://zakon4.rada.gov.ua/laws/show/1280-15.

¢ Yy6 .M. CucreMarusallis 3I04HHIB TIPOTH aBTOPUTETY OPTaHiB Jiep-
JKaBHOT BJIa/I1, OPraHiB MiCLIEBOTO CaMOBPS1yBaHHs Ta 00’ €THAHb TPOMa-
nsH. [poonemu 3akonnocmi. 2012, Ne 118. C. 274-275.

7 Haun A.P. IlpecTyruieHus IPOTHB COOCTBEHHOCTH IO YTOJIOBHOMY
npaBy Mopaanun. Amman : Jlap ans @akup, 1996. C. 9.
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Homy cerci®. ToMy MiJIKOM MPHPOAHO, IO POIOBUM
00’ €KTOM JIOCITIJIXKYBAHOTO 3JIOYHHY € IPABO BIACHOCTI.

3MiACHUBINY aHAI3 POJAOBOrO 00’ €kTa po3aiumiB VI,
IX 1 XV Oco6muBoi yactian KK Vkpainu, jpoxoaumo
BHCHOBKY, III0 POJIOBUM 00’€KTOM 3IJIOYHHY, Iepeada-
yeroro cT. 360 KK VYkpainu, € cycrniyibHi BiIHOCHHH,
mo 3a0e3nedyroTh MpaBo BiIacHocTi. Ha BiaMmiHy Bix
JUSUTBHOCT1 OpraHiB JepyKaBHOT BJIJIM, OpraHiB Miciie-
BOTO CaMOBPSIYBaHHS 1 00’ €IHAHb TPOMAISIH, YMICHE
TTOIITKO/KEHHSI JITHIH 3B’s3Ky HE BKJIFOYa€e B ceOe 3iiic-
HEHHS OpraHi3alliifHO-pO3MOPSIIYHX a0 aJMIiHICTpa-
THUBHO-TOCTIOAPCHKUX (PYHKITIH, METOIO SIKUX € 3aXHCT
0Ci0, KoM Cy0’ €KT YUHHSIE 3JI0YHMH 3 METOI BILTHHYTH
Ha BIIHOCHHH yTIpaBIiHHs. ToOTO 37I0YMHU MO0 YMHC-
HOTO TTOIIKO/PKEHHSI JIIHIN 3B 3Ky HE CITIBIANAIOTh 32
CYTHICTIO CYCIUIBHUX BIJIHOCHH 3 IHIIMMH 3JI0YMHAMH,
po3mimenumu B po3aiti XV OcobnuBoi yactiuan KK
VYkpaiau. ToMy JOIIJIBHO PO3MICTHTH HOPMY MIOIO
YMHCHOTO TIONIKO/KCHHS JIiHIA 3B 53Ky B po3ain VI
Ocob6muBoi yactnau KK VYkpainu «3504uHM MPOTH
BIIACHOCTI».

Buoosuii 06’ekm CTaHOBUTH MIATPYIY CYCHUIBHUX
BIJIHOCHH y MEXaX POJIOBOTO 00’€KTa, sIKa CKJIAAeThCs
3 OJIHOPIJTHUX UM TOTOKHHX CYCITUIBHUX BiJTHOCHH, IIIO
3a3HAalOTh 200 MOXYTh 3a3HABaTH TOCSTAHHS ITiJ] Yac
YYUHEHHS 3a3HAYCHOTO 3JI0UHHY.

Buzouit 06’exT, Ha gymMKy M.J. KopkaHchKkoro, —
11€ TaKHi1 00’ €KT, Ha AKUH TIOCSITa€ 3T0YUH TIEBHOTO BU/TY
(yousctBo, kpamikka)’. O.B. Kupudyenko Bu3Ha4ae
BHJIOBHI 00 €KT SIK MIATPYIY COIaIbHUX OJiar, IIo
CXOX1 MK COOOK0 Ta € CKIQJIHWKOM IIUPIIOi TPYIH
OJTHOPITHUX IIHHOCTEW, M0 MOTPeOyIOTh KPUMIHAIb-
HO-TIpaBOBOT 0x0opoHu'’.

€.B. ®eceHko i1 BUAOBUM 00’ €KTOM 3JI0YHHY PO3Y-
Mi€ CyKYITHICTh IIIHHOCTEH, Ha K1 TIOCSTaE TICBHA TpyIIa
3JI0YMHIB 1 SKI € YaCTHHOIO IIIHHOCTEH, [0 3aKOHOMa-
Bellb BU3HAYAE SIK POJOBUI 00’€KT 3JI0YMHIB, Iepeada-
YeHHX BiNMOBITHUM po3aiioM OcobmuBoi yactuan KK
VYkpainu. Y4eHul MponoHye B Mexkax po3aiiiB Ocolm-
Boi yactian KK Ykpainu Bu3HaYaTH BUIOBI 00’ €KTH 32
Ha3BaMH TJIaB (32 YMOBH iX BHJUICHHS B KpHUMiHAJIb-
HoMy 3akoHOmaBcTBi Ykpainu)'!. IToxibHi Momeni mooy-
JIOBH KPHUMIHAJIBHHUX KOJCKCIB 3aKPITUICH] B 3apyOiXKHIX
nepxapax. KpiM Toro, Ha OCHOBI aHalli3y 3aKOHO/AB-
CTBa TIPOBIAHUX €BPONECHCHKUX NIEPKaB TaKy KOHIICTI-
1if0 MOOYIOBU 3 YpaxyBaHHSIM POJIOBOTO Ta BHJIOBOTO
00’exrtiB mporonye M.I. XaBponrok. Ha #ioro maymky,
00 BU3HAYHMTH CIPSMOBAHICTh MPOTHUIIPABHOTO TIOCS-
TaHHS Ha TIEBHI CYCIUIBbHI BiTHOCHHH, HEOOX1THO BCTa-

8 Haun A.P. [IpectymuieHus MpOTUB COOCTBEHHOCTH IO YTOJOBHOMY

npaBy Mopnanuu. Amman : lap ans @akup, 1996. C. 12.

9 Kopxanchknit M.J. 06’ ekt i npeamer 3mounny : mekiist. Kuis : Ha.
akaJ. BHYTp. cipas Ykpainu, 1997. C. 73.

10 Kupuuenko O.B. KpuMinanbHO-1IpaBoBi Ta KPUMIHOIOTIYHI aClIeKTH
MIPOTHAIT 3aBiJOMO HENPaBIMBHM HOBIJOMIICHHSIM PO 3arpo3y rpoMaj-
cbKiil Oesneni : aBroped. auc. ... KaHj. ropua. Hayk : 12.00.08. Xapkis,
2005. C. 11.

I ®ecenko €.B. 3104nHM MPOTH 310pOB’S HACEJIEHHS Ta CHCTEMa
3aX0JiB 3 HOro oXopoHH : MoHorpadis. Kuis : Arika, 2004. C. §82.
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HOBHTH 3MICT BHIOBOI0 00’€KTa 3JI0YMHIB, BHIIISIOUN
MIAPO3AITN B CTPYKTYpi po3aiiiB OcoOnuBOi YacTHHU
KK Vkpainu'. Takwit miaxin y ctBopenni KK Ykpainu,
Ha TIEPEKOHAHHS BYCHOT'O, JACTh MOJKIIUBICTh Y TIO/JThb-
IIOMY TOYHIIIIE BU3HAYATH IPYITY CyCITITbHUX BiTHOCHH,
SIKi 3a3HAJIM 3JIOYMHHOTO MOCSATAHHS, € AaCTh 3MOTY
OUTBIT TOYHO KBAMI(PIKYBaTH 3JIOYMHHI JisTHHS.

JJIs TIOBHOTO PO3YMIHHS BWJIOBOTO 00’€KTa HEO0O-
X1JTHO TIpOaHaITi3yBaTH CTPYKTYPY CYCHUILHHUX BiJJTHOCHH.
J1o CTpyKTYpH CyCITUIBHUX BiTHOCHH HalleXXarThb: 1) ydac-
HUKH; 2) TIpeaMET; 3) COIliabHUIA 3B’ 130K (3MicT)".

VuacHUKaMH CyCHITbHUX BiJHOCHH, 1[0 CTAHOBJISThH
BUJIOBHH 00’€KT 31I04MHY, nependadenuit cr. 360 KK
VYkpainu, € BIaCHUKH 00’€KTIB Ta 00JaTHAHHS TEJICKO-
MYHIKaIlIHHAX MEPEeX 1 KOPUCTYBadl TeIIEKOMYHIKaIlii-
HUX MOCIYT. BU3HaYeHHS TaKOTO KOJIa OCi0 IPYHTY€EThCS
Ha monokeHH1 qucrosuiii ¢t. 360 KK VYkpainu Ta Ha
MOJIOKEHHX 3akoHy Ykpainu «IIpo TerekoMmyHiKarii.
Ha mijicTaBi BHINEBUKIIAICHOTO MOYKHA CTBEP/KYBATH,
IO JIO KOJIa YYaCHHKIB HaJIe)KaTh (DI3UUHI Ta FOPUAMYIHI
0Cco0M, CYCITUTBCTBO U JepiKaBa.

HacTynHuM eeMeHTOM € TIpeIMeT CYCHUIBHUX BiJI-
HocHH. [Ipeamer cycHijpbHHUX BIIHOCWH — 1€ I[IHHOCTI
Ta Oyara, 3 MPUBOAY SKUX BUHUKAKOTH CYCIHUIBHI BiJI-
HocuHU. CaMe 1eil eleMeHT MiJJIaeThCsl 3I0UHHHOMY
BIUIMBY IIiJi 4aC YYMHEHHS IEBHOTO 3JI0YHHY, Came
oMy 3aBHaeThes mkomalt. YV pasi MOIKOmKEHHS JTiHIT
3B’5I3KY IIKO/IA 3aBA€THCS IIUISIXOM 3JI0YHHHOTO BILTHBY
Ha 00’ €KTH 1 00TaTHAHHS TEJICKOMYHIKAIlIHHIX MEPEK.
OTiKe, MOCSTaHHs 3MIMCHIOETECS HA BIACHICTE 3arajaoM
1 Ha BITHOCHUHU BJIACHOCTI.

Ille omHMUM €IEeMEHTOM CYCIUJIBHUX BiTHOCHH
€ COIlIaJIbHUH 3B’SI30K — 3MICT CYCHUIBHUX BiJTHOCHH.
ComiaJIbHUH  3B’SI30K  (3MICT) CYCIUJIBHUX BIJHOCHH
moao 3a0e3MevYeHHsT KPUMIHAIBHO-TIPAaBOI  OXOPOHHU
IIpaBa BIACHOCTI JIIHIN 3B’sI3Ky, IO MOJIsTae B 3a0e3rie-
YeHHI YYaCHWKaMHU IUX BIHOCUH OXOPOHH BIIACHOCTI
Ta mpaBa BJIACHOCTI HA MallHO, 1110 BXOJHTh J0 CKIIALy
TEJICKOMYHIKAIIHHOT MEPExKi.

VpaxoByrO4n BHIIEBUKIAJCHE, MOKHA CTBEPIKY-
BaTH, 1[0 JI0 CTPYKTYPHHUX €JIEMEHTIB CYCHUIBHUX BiJl-
HOCHH BHJIOBOTO 00’€KTa 3JI0Y4MHY, NepeadadyeHoro
ct. 360 KK VYkpainu, Hanexarb: 1) yqacHuky ((hizumyaHi
TaIOPHUINIHI 0COOH, CYCITIIILCTBO M Ieprkara); 2 ) peMeT

12 Xaspontok M.I. KpumiHanbHe 3aKOHOZABCTBO YKpalHHM Ta iHIIMX

Jiep)kaB KOHTHMHEHTAJIbHOT €BpONHU: TOPIBHAJIBHUN aHali3, mpodnemu
TapMOHI3allii : JiC. ... JOKT. opu. Hayk : 12.00.08. JIeBiB, 2007. C. 348.
3 Bunokypos B.H. OOuiecTBeHHbIE OTHOLICHHS KaK OOBEKT IPEeCTy-
IleHus: 3a U npotus. locynapcrso u mpaso. 2010. Ne 1. C. 116-119;
Kopranchknit M. O6 ekt i mpeamer 3mounny : meiis. Kuis : Harr.
akaz. BHyTp. crpaB Ykpainu, 1997. C. 37; Tanuit B.SI. O6bekT u npeamer
IpPECTyIIEHUs B COBETCKOM YTOJIOBHOM IIpaBe : yueOHoe mocodue. Xapp-
koB : Beima mk. M3xa-so npu XI'Y, 1988. C. 56; ®ponos E.A. CriopHbie
BOIPOCHI 001Iero yueHus: 00 oowvekre npectymieHus. Coopruxk yuenvix
mpyoos Ceeponosckoco wpuduyeckozo uncmumyma. 1969. Bem. 10.
C.215.

4 KpuminanpHe npaBo YKpaiHu. 3araibHa 4acTHHA : MiJPYYHHK / 33
pen. B.B. Crammca, B.S. Tanis. 4-e Bua. Xapkis : [1paso, 2010. C. 97;
bonnapuyk A.C. KpuMiHaneHO-IIpaBOBa OXOPOHA MOTPO3K 200 HACHIIb-
CTBa LIOJ0 XKypHAJicTa : JMC. ... KaHAa. opua. Hayk : 12.00.08. Kuis,
2019. C. 110.
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BIJIHOCHH (BJIACHICTh 3arajioM 1 BIIHOCHHH BJIACHOCTI);
3) corianbHUi 3B’ 30K (3a0€3TeueHHs yYaCHUKAMU [IHX
BIJIHOCHH OXOPOHH BJIACHOCTI 3araJjioM 1 BITHOCHH BJIac-
HOCT1).

BucnoBknu

PomoBuM  00’€kTOM  3JI0UMHY, IepeadOaYeHOro
c1. 360 KK Ykpainu, € cycriiabHi BIIHOCHHH, IO 3a0e3-
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MIEYYIOTH MIPaBO BIACHOCTI. BumeBnkmanene 3yMoBIIoe
HeoOXiHicTh yHeceHHs 3MiH 10 KK Ykpainu momno pos-
mimieHHs ctT. 360 KK Ykpaiau B posaim VI OcobnmBoi
YaCTHHU «3JIOYMHH MPOTH BIACHOCTI)» IILISIXOM JIOIIOB-
HEHHsI 3aKOHY IIpO KPHUMIiHAJIbHY BiJOBIJAIBHICTh
ct. 194-2 KK Vkpainu. BumoBuM 00’€KTOM 3JI0YHHY,
nepeadadeHoro ct. 360 KK Ykpainu, € cycniibHiI BiJl-
HOCHHH, 10 320€311eUy0Th OXOPOHY BIIACHOCTI 3arajioM
1 BIZITHOCUHHU BJIACHOCTI.
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Main features of formation and development of rights to freedom of movement
and free choice of residence on the lands of modern Ukraine

Yablunovskaya Kateryna
Postgraduate Student of Administrative Law Department
Taras Shevchenko National University of Kyiv, Ukraine

The article is devoted to the study of the basic features of formation and development of the rights to freedom
of movement and free choice of residence on the lands of modern Ukraine.

During the research, a wide range of general scientific and special-legal methods of scientific knowledge was
used, in particular: the method of dialectical logic, comparative-legal, formal-legal and system-structural methods
of scientific research.

As a result of the research, the author substantiates the scientific position that the history of the establishment
and development of the right to freedom of movement and the right to free choice of residence can be divided into
two periods: a) before the emergence of a comprehensive formalized legal regulation of these human and citizen
rights and b) after the emergence of such legal regulation.

It is revealed that the processes of formation and development of the said rights in the lands of Ukraine and in
the countries of Western Europe took place in parallel and without direct influence on each other. While in the latter
these developments were aimed at restricting the arbitrariness of the state in the exercise of freedom of movement
and the right to freely choose a place of residence by individuals, the reverse process took place on the lands
of modern Ukraine - the state created all conditions for limiting the said human rights through institutions: serfdom,
registration, etc.

It is stated that the state, from the time of Kievan Rus to the era of the Soviet state, in the policy of exercising
the right to freedom of movement and the right of free choice of place of residence, acted in the interests of the most
prosperous sections of the population. In pursuing such a policy, the state adopted discriminatory legal acts, which
limited the possibilities for the implementation of these human rights by the poor.

Attention is drawn to the fact that from the time of Kievan Rus to the peasant reforms of 1861-1866 in the Russian
Empire, the institute of serfdom had a significant influence on the exercise of the right to freedom of movement
and the right to free choice of residence, since it restricted the exercise of this right in the largest population —
Ukrainian peasants.

OcCHOBHI pHuCH CTAaHOBJIEHHS i PO3BUTKY PaB HA CBOOOY NepecyBaHHS
Ta BiJIbHMII BUOIp Micusi NPOKNBAaHHS HA 3eMJISIX CYYaCHOI YKpaiHu

HAonynoscoka Kamepuna Muxonaiena
acnipanmxa kagheopu adMiHICMpamueHO20 npasd
Kuiscoroeo nayionanvrnozo ynieepcumemy imeni Tapaca [llesuenka, Yrpaina

Beryn 6oy mepecyBaHHsS Ta NpaBa Ha BUTbHUI BHOIp MicIt
npokuBaHHs 3a a06u Panpgncekoro Coro3y. Incru-
TYT KpinanTea OyB MEperoHOK Ha NUIAXY peaisarlii
IIUX TIpaB CEISTHAMH Ha YKPaiHCBKUX 3eMIISIX y CKIafi
Pociticekoi Ta ABCTpO-YropchKoi iMmepii, a 10 Toro —
y Benukomy xHs3iBcTBi JlutoBchkoMy it Peui Iocmo-
nuTiid. He3Bakarouu Ha Te MO Ii IHCTUTYTH iCHYBaJIU
B Pi3HI YacH PO3BHUTKY JICPKABHOCTI HA 3eMJISIX CY4acHOT
VYkpainu, CIiIbHAM Y HHX € T€, [[[0 BOHH BCTAHOBIIIOBA-
JUCst e KaBOoIO Ta OyIin CIIPsIMOBaH1 MPOTH CBOOO, SIKi
HAJlaBaJIUCS HAa3BaHMMU IIPaBaMH, MIEPECIYHUM YKpaiH-
M. ToMy iICHY€e HEOOX1IHICTh TOCITIHPKEHHS! OCHOBHHUX
PHIC CTAHOBJICHHS i HOPMATHBHOTO 3aKPIiIICHHS ITpaBa
Ha cBOOOJy MepecyBaHHs Ta NpaBa Ha BUTbHUIA BUOIp
Miclisl TIPOXKUBAHHS HE TUIBKU 3a JOOW HE3aJeKHOCTI
VYkpainu, a ¥ 3a IHIIUX TEpioNiB PO3BHUTKY IEpiKaB-

Cepen mnieperiky mpaB 1 cBOOOI rpoMajisiH YKpaiHu
0COOIMBE MicCIIe MOCIIal0Th TIPAaBO Ha CBOOOIY Mepecy-
BaHHS Ta MMPaBO HA BUIBHWUH BHOIp MiCIIS TIPOYKUBAHHS.
Ix peaizailis 1a€ MUPOKI MOXKIUBOCTI JIJII CaMOpO3-
BHTKY, 30KpeMa, IpOMaJsiH YKpaiHH, aJiKe peaizaliis
Ha3BaHUX IPaB TICHO TOB’s3aHa 3 MOYJIMBICTIO 00paTn
BHUTIJIHY Ta IliKaBy poOOTy, siKa 3HAXOJAWTHCS 11032
MEXaMH MiCIs TOCTIHHOTO MPOXXUBAHHS; KYJIBTYPHOTO
PO3BUTKY JIFOJMHHU Yepe3 MOJTOPOXKIi SIK yCepearuHi Kpa-
THH, TakK i 3a 11 MeKaMH; BiZBITyBaHHS OJM3BbKHX 1 ApY-
31B, sIKi IepeOyBaroTh sIK B YKpaiHi, Tak i 3a KOPIAOHOM;
oOpaHHsT MICISl TIOCTIMHOTO TPOXKHUBAHHS, MO O1JIbIIE
noao0aeThes, Tomo. Taki 3BU4aiHi i 00’ €KTUBHO HEOO-
XiJIHI MOXKJIUBOCTI, IO HAJAIOThCS 3rajyBaHUMH Tpa-
BaMU JIIOAWHM, II€ HE TaK JaBHO Oynu OOMEXKeHi AJs

OLIBIIOCTI HACENICHHS, SKE NPOXXUBAJIO Ha TEPUTOPIl
CcydacHOi YKpaiHM. IneTbcst mpo iHCTHUTYT HPOMUCKH
Ta HaMipHY OIOpOKpaTH3aIliio peaizalii npaBa Ha CBO-
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HOCTI Ha 3eMJISIX CydacHoi Ykpainu. Take TocIipkeHHS
HeoOxigHe, abu, To-Tiepie, Kpamie 3p0o3yMiTH CYTHICTh
1 Mexi 3AifiCHEeHHS! LUX TpaB i, MO-Apyre, BU3HAYUTU
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Ti iX MOpYIIEHHS, SKI BUMHsIA Jep)kaBa HacamIiepe.
MPOTH YKPaiHCHKOTO HACEIICHHS, 3 METOO 3aro0iraHHs
X YYHHEHHIO B MaiiOyTHBOMY.

MeTo10 €TaTTi € BH3HAYCHHS OCHOBHHX PHC IIPO-
[IeCy CTAaHOBJCHHS i PO3BUTKY IIpaB HA CBOOOIY Tepe-
CyBaHHS Ta BUTbHHIA BHOIp MICIIS IPOKUBAHHS Ha 3EM-
JIAX Cy4acHOI YKpaiHu.

Buxnan ocHoBHOTo Martepiany

HocnimpkerHss Mu 0 XOTUIM MOOYIyBaTH He depes
BHUKIIQJICHHS B XPOHOJOTIYHIA TOCIIZOBHOCTI iCTO-
PUYHHX TTaM’STOK TIpaBa, sIKi KOJHMCH PETYITIOBATIH pea-
JTi3allito mpaBa Ha CBOOOJY IepecyBaHHs Ta NpaBa Ha
BUTBHHUH BUOIp MiCIIs IIPOXKMBAHHS, & UepPe3 BU3HAYCHHS
HAUTHUTIOBIMINX PHUC TIPABOBOTO PETYITIOBAHHS Ta MPaK-
THKH pealtizallii nux mnpas i3 1o6u Kuiscskoi Pyci # 1o
00U He3alle)KHOT YKpaiHu.

[Tepmoro XxapakTepHOK PHUCOFO, HA SKii MU XOTLIN O
3yNIUHUTHUCS, € T€, 10 TPHBAIHNH Yac KOMIUICKCHOTO op-
MaJIi30BaHOTO PETYJIIOBaHHS IpaBa Ha CBOOOY Tepecy-
BaHHS Ta MpaBa Ha BUIBHUN BUOIp MICISI TPOKUBAHHS
Ha 3eMJISIX CydacHOi YKpainu He Oyio. 3 onisiay Ha Iie,
YCIO ICTOPIIO0 CTAHOBJICHHS i PO3BUTKY Ha3BaHUX IIPaB
JIFOIMHA HA 3€MJIIX Cy4acHOI YKpaiHH MOXKHa YMOBHO
TTOJIUTMTH Ha JIBA TIEPIOJIH: a) JI0 TIOSBH TAKOTO PETYITo-
BaHHS Ta 0) micis Horo MosABU. Y Iil 9acTUHI XOTLIOCS
0 3BepHYTH yBary Ha Te, II0 Ha PiBHI JUCEPTAIIHHAX
JOCITI/KEHb, SIKI TIPUCBSYEHI CBOOOJI TIepecyBaHHS
Ta TpaBy Ha BUTbHHI BHOIp Micus MpoKUBaHH:', Bij-
CYTHICTB cyTO (popMai3oBaHUX (TIMCEMHHUX) TaM’ITOK
MpaBa, sKi O peryioBaii caMe Ha3BaHi NpaBa JIFOIWHH,
OIIHIOETHCS TIOCHITHUKAMH K (PAaKT BIICYTHOCTI TaKUX
npaB y3aram. OTxe, 1103a yBarorw JOCIIIHUKIB 3aJIH-
MAFOTHCS 1T €MIOXH PO3BUTKY JIEPKABHOCTI HA 3EMIISIX
cydacHOl YkpaiHu, 3a SKUX OyJI0 sIK ITPaBo Ha CBOOOIY
TIepeCyBaHHs, TaK 1 PaBO Ha BIJIbHHI BUOIp MICIIS MTPO-
»KUBaHHsI. Ha Ham morsiz, Takui MiAXi1 € TOMIIKOBHM,
aJpKe Topsia 13 popMaliz3oBaHUMH HOpMaMH TpaBa, sKi
pETYIoBaAM peai3alliio UX MpaB, iCHyBau Hedopma-
JII30BaHi HOPMH, 1110 TAKOXK BU3HAYAIIN MEXKi 3/IIHCHEHHS
npaBa Ha CBOOOJy IepecyBaHHs Ta IpaBa Ha BUTBHUN
BHOIp MicIsS MPOXXKUBAHHSA. SIK TIPUKJIA Bi3bMEMO 100y
KuiBcbkoi Pyci. 3a 11iei mo0u po3BUTKY JepKaBHOCTI Ha
3eMJIsIX cydacHoi YkpaiHu icHyBaym cyTo (popmaizo-
BaHi [pKeperta mpasa, 30KpeMa 1oroBopru KHiBCHKHX KHS-
3iB 3 Bizanriero 907 i 944 pp.2. Y mux 10roBopax 4iTKo
peraMeHTyBajlacs cBOOO/IA TIepecyBaHHs Ta IPaBo Ha
BHOIp MiCIIS MPOXKUBAHHS KYTIIIIB, SIKI TPHUIK/KATIH TOP-
ryBatu 3 Pyci y Bizanriro. OjiHaKk uM# JJOTOBOpaMH He
MOKe OOMEKYBATHCS TIPABOBE PETYIIOBAHHS HA3BaHUX
npaB y HacenenHs Kuiscwbkoi Pyci. Tomy mu niporony-

' JMuweko O.®. 3mict i rapantii 3abe3mnedeHHs peaisamii cBoOOIN

NepecyBaHHs JIOAWHU Ta TPOMAJITHUHA B YKpATHi : JUC. ... KaHI. IOpUJL.
Hayk. Kuis, 2003. 220 c.; Tapanaka [.IO. AnmiHicTpaTriBHO-IIpaBoOBe
peryioBaHHs cBOOO/IM TEPECYBaHHS Ta BIIbHOTO BUOOPY MicCLs NPOXKHU-
BaHHs B YKpaiHi : JTic. ... KaH]I. ropu. Hayk. Oxeca, 2016. 238 c.

2 Icropist ykpaincekoro mpasa / 3a pea. O.0. lllesuenka. Kuis : Onaw,
2001. C. 12.
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€MO 3BEPHYTHCS J0 CYCIUTLHOTO YCTPOIO Ii€T IepKaBH,
a0W Ha MiJICTaBl HOro aHami3y CKIACTH YSBIICHHS PO
peatizailiro IUX 1paB HaceseHHsM Pyci. Anai3 jitepa-
TYpH, PUCBSIUEHOT JOCIIKCHHIO CYCITUTLHOTO JIATY 32
no6u Kuiscwkoi Pyci®, mormomarae Ham 3po0HTH BUCHO-
BOK, III0 BCE HACEJICHHS ITi€] Iep:KaBU MOAUIIOCS Ha:
1) apuCTOKpaTHYHY BEPXiBKY; 2) BUITBHUX OONMHHHKIB,;
3) HamiB3aJe)KHE HaceIeHHs Ta 4) 3ajIe)KHe HaCelICHHs .
ApHCTOKpaTHYHA BEpXiBKa, JIO SKOI HaJEXKalld KHS31
KHIBCBKI, MicIieBi (YIJIbHI) KHS31, 00SpH, TPy KUHHUKH,
Oyna ocoOucTO BUTBHOIO. OTXKE, MOXKHA MPHITYCTHTH,
10 BOHA Malla HaWOUIbIIe MOXIJIMBOCTEH I peaiza-
1ii ipaBa Ha cBOOOIy IepecyBaHHs Ta NpaBa Ha Billb-
HUH BUOIp MICIISI MPOXXMBAHHS. 3BHYAIHO, IIe TPaBO HE
Oyno O6e3mexxHUM. Tak, HApUKIaI, APY)KHHHUK, STKUH
VKJIaJlaB 13 KHs3eM JOTOBIp PO CIyxO0y, MOTparuisB
y BacajbHY 3aJIC)KHICTD BiJ KHA3S, @ OT)KE, MaB y3TO-
JKYBATH pealTizallifo X MpaB 3 OCTAHHIM.

Jlo kareropii 0COOMCTO BIJIBHOTO HACEJICHHS Halie-
JKaJIO TAKOXK JTyXiBHHUIITBO, SIK «OLIe», TaK 1 KYOPHE».

Kpim Toro, 0co6ucTo BiIlbHUMH OyJIH BUTbHI OOIIMH-
HUKH: a) XKUTEJ MICTa, HAIIPHUKIIAI, PEMICHHKH, KYIIIT,
Ta 0) XKUTEN cella, KpIM THX, SKI HaJEXKalu JI0 pi3-
HUX BEPCTB HAMIB3aJEKHOIO HACEICHHS, 30KpeMa
«CMEPAM», KPSIMOBUYI», «Baadi» Ta if.°.

3a no6u KuiBcbkoi Pyci Oyna mocuTh po3ranyxeHa
CHUCTEMa HaIB3aJIeKHOTO HaceneHHs. Ll kareropis
HaCeJIeHHS CKiajanacs 3i: 1) «cMepiBy»; 2) «psAaoBU-
4iBY; 3) «3aKymiB»; 4) «BIadi»; 5) «3aXyITHUX JTHOICH»;
6) «IPOIICHUKIBY; 7) «XOJIOMIBY»; 8) «uensi»; 9) i3rois
ta in.’. Yci mepermideHi TpynH HaIiB3aje:KHOTO Hace-
JICHHST TiepeOyBalld B PI3HUX BHIAX 3aJIEKHOCTI, sKa
oOMeXyBala MOXKIIMBICTH pealizallii HUMH IpaBa Ha
cBOOOy TIepecyBaHHsS Ta IpaBa Ha BUIBHUH BHOIp
MICIIS TIPOYKHBAHHS.

VY HallMEHII BUTITHOMY CTAHOBHIII 3HAXOJIWIHACS
«XOJIOTIMY, SIKi CTAaBAJM HEBUTHBHUKAMU BHACHTIIOK CKO-
€HHSI 3JIOYHHY, HEIOBEPHEHHS OOpPry, CaMONpPOIaKy
Ta 3 HIIMX MPUYUH, & TAKOK «UEJSIb», TOOTO JHOMH,
SIK1 TOTPAIUISUTA B paOCTBO BHACIIIOK MoJ0HY. OKpeMi
JOCTITHUKKM® 3apaxoOBYIOTh X 10 HEBUIBHHX JIIOICH.
3Bakaroun Ha 3a3Ha4YC€HE, MU MOXXEMO 3pOOUTH OOTPpYH-
TOBaHE MPHITYIICHHS, 1[I0 HAa3BaHI BEPCTBU HACEJICHHS
OyaM IUIKOBUTO IT030aBICHUMH MOXKITUBOCTI Camo-

3 Mysunuenxo ILII. Icropist nepxaBu i npaBa YKpaiHW : HaBYaJIBHHI

nocionuk. 3-te Bua. crep. KuiB : T-Bo «3nanns», KOO, 2001. 429 c.;
Icropist nepxkaBu i mpaBa YKpaiHU. AkageMiqHHI Kypc @y 2 T. : miapyd-
HHK JUTS CTY. FOPH. CIELialbHOCTEH BHIIL. 3aKJI. OCBITH / AKaj. Mpas.
Hayk Ykpainu, Ham. ropun. akan. Yipainu iMm. SIpocimaBa Mynporo ; 3a
pen. : B.S1. Tauii, AM. Poroxnn. Kuis : In 1Ope, 2000. T. 2. 580 c.; Karne-
mromauit B.I1., Kynin C.B. Ictopis nepkaBu i mpaBa YKpaiHU : HaBYaJIb-
HUI TOCIOHMK y cxemax, Ta0Jl. i BUSHAYEHHSIX OCHOB. TEPMIHIB JJIs CTY/I.
opua. By3iB Ta ¢-tiB. Kuis : Onan, 2001. 224 c.; Tonouko IT.II. dpes-
Hsst Pycb. Ouepku conmanbHo-nonuTuyeckoit uctopun. Kues : Haykosa
nymka, 1987. 246 c.

4 Baxapuenxo ILIL. Ictopis mepkaBu i mpaBa YKkpaiHu : MmifipydHUK.
Kuis : Arika, 2005. C. 22.

> Tam camo. C. 23.

Tam camo.

Tam camo.

Tam camo. C. 36.
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CTIMHO pealli3oByBaTH MPaBO Ha CBOOOJY IMepecyBaHH
Ta TPaBO Ha BUIBHUH BUOIP MiCIls IPOKUBAHHS.

Otxe, poOISIYM TIEBHWH NPOMIKHUNH BHCHOBOK,
BapTO 3a3HAUUTH, IO peai3aiis 3raJyBaHUX IpaB
MonrHY 3a j100u KuiBcbkoi Pyci miKkoBUTO 3anexalia
BiJl COIIAJILHOTO CTaTycy iXHBOro Hocis. Kpim Toro,
MpaBOBE PETYJIOBaHHS peaii3allii uX TpaB JIIOJIWHU
3IIACHIOBAIIOCS TTEPEBAKHO Ha IMiJICTaBl HeopMmaizo-
BaHMX JDKEPEI IpaBa.

MaeMo MiAKPECIUTH, MO KOMIDICKCHE IIPaBOBE
perynoBaHHA TpaBa Ha CBOOOIY IIEpeCyBaHHS Ta IpaBa
Ha BUTBHHUU BUOIp MICIIS TPOXKHUBAHHS IIOJIO BCIX BEPCTB
HaCeJICHHS 3’ SIBIIETHCS BKE 32 JIOOU iepeOyBaHHs YKpa-
THH B cKki1ajii Pocifichkoi Ta ABCTPO-YTOPCHKOT IMITEPiid.
ToMmy, Ha HaII OIS, IO AEpIKaB, SIKI MaJId HE3HAUHE
(hopmaitizoBaHe MPaBOBE PETYIIOBAHHS Ha3BaHUX IPAB
JIFOIMHY W TOCUTh C(POPMOBAHY CHCTEMY HE(POpMai3o-
BaHOTO ITPABOBOTO PETYIIOBAHHS IIUX IpaB, MU 3apaxy-
emo topsiy 13 Kuiechkoro Pyccro [Nanunbko-BonmHChke
KHs131BCTBO, Bemmke kusa3iscrBo JIntosenke, Piu [Tocrmo-
muty, 3amnopizbky Cid Ta VYKpalHCBKY TI'€TbMaHCHKY
nepxay. Jlo jepkaB, siKi Malld KOMILIEKCHE (hopmalti-
30BaHE MPABOBE PETYIIOBAHHS CBOOOMW MEpPECYBaHHS
Ta MpaBa Ha BUTBHUN BUOIp NMPOXKMBAHHS HACEJICHHS Ha
3eMJISIX CydacHOi YKpaiHu, MM 3apaxyemMo Pociiicbky
i ABCTpo-YropchKy imrepii, He3alle)kHY YKpalHCBhKY
nepxay (1917-1921 pp.); pansuceky nepxkany (1919—
1991 pp.), HE3anexkHy YKpaiHy.

Ilo-gpyre, mpouech CTaHOBIEHHS W PO3BUTKY
npaBa Ha CBOOOJy IepecyBaHHs 1 TpaBa Ha BUIBHUN
BHOIp MICIIS IPOXKMBAHHS Ha 3eMJISIX Cy4acHOT YKpaiHu
W y kpaiHax 3axigHoi €BponM iCHYBallM TapayieibHO
Ta Oe3rmocepenHk0 He BIUTMBAIN ONUH Ha oxHoro. Tak,
y JHCepTaIlisfX, MPHUCBIYCHHUX JIOCITIDKCHHIO TIpaBa
Ha cBOOOJy TepecyBaHHsS Ta INpaBa Ha BUILHUI BUOIp
MICIISI TIPO’KUBAHHS, aKIIEHTYETHCS yBara Ha PO3BUTKY
mux npaB B Aunmii y XII-XIII cromitrax’. Crnpasen-
JIBO HATOJIOIIYETHCS HA TOMY, IIIO B IIeH Tiepio B AHT-
J1iT Iogaocst POPMyBaHHS CUCTEMH FOPUINIHHX HOPM,
SIKI PEryIItoBajli HacamIepea CBOOOMy IepecyBaHHS.
O.®. /lunpko 3a3Havae: «[lepmm BiTOMUM HaM Halli-
OHANBGHUM OPHIUYHUM aKTOM, IO HaWIOBHIIIE PO3-
KpuBae CBOOOJY IepecyBaHHs, Oyma Benmka xapris
BosibHOCTEH 1215 poky, cT. 41 sKoi rapaHTyBaja ycim
KYIISIM «IIPAaBO BUIBHO 1 OE3MEYHO BUI3MUTH 3 AHIIIT
1 B'DK/DKAaTH 10 AHDI, TiepeOyBaTh 1 MOIXOPOKYBaTH
AHTITI€T0, OO KYIyBaTH 1 MPOjIaBaTH 0€3 BCAKOTO He3a-
KOHHOTO MUTA, CIUTAUyIOUH JIUIIEC CTAPOBUHHE, 3BHUAEM
yCTaHOBICHE MUTO»»'?. VUCHHIT TAKOXK aKIEHTYE yBary
Ha Tomy, 1m0 B XIII cT. B kpaiHax €Bpomnu 3arpoBaKy-
€TBCS TTACTIOPT, SKUH 3TOAOM CTa€ OCHOBHHUM IHCTPY-
MEHTOM TOJIIEeHChKOT0 KOHTpOIT0. [Ipubimm3Ho Ti cami

®  JMuabko O.®. 3mict i rapanTii 3a0e3neueHHs peaiizauii cBo6oIM

NepecyBaHHs JIIAUHU Ta TPOMAISIHUHA B YKpAiHi : JHUC. ... KaHJ. IOpUJ.
Hayk. Kuis, 2003. C. 25; Tapanaka [.}O. AqminicTpaTuBHO-TIpaBOBE pery-
JIFOBAHHSI CBOOO/IH TIePECyBaHHs Ta BUTEHOTO BUOOPY MiCIS ITPOKHBAHHS
B YKpaiHi : JuC. ... Kana. ropuj. Hayk. Oxeca, 2016. C. 19, 20.

10 Munbko O.®. Vkazana npaipst. C. 25.
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ICTOpUYHI (paKTH aHATI3YIOThCS B JIUCEpPTAIIHHOMY
mocmimkenni 11O, Tapanaku''. BesymoBHO, HaBeneHi
icTopuyHi (hakTH MarOTh CYTTE€BE 3HAYCHHS JUI aHa-
T3y 1CTOPIi CTAHOBJICHHS 1 PO3BUTKY IpaBa Ha CBOOOTY
TIepecyBaHHs Ta NpaBa Ha BUIBHUN BHOIp MICIS MPO-
»kuBaHHS B €Bpori. OlHaK y Ha3BaHUX JIUCEPTAIliHHIX
JOCTIKEHHAX HE BKAa3aHO TOTO, YW BIUIMHYJIH IIi TCH-
JICHIIIT Ha PO3BUTOK IPABOBOTO PETYIIOBAHHS Ha3BAHUX
TIpaB JIOAWHU B AHITII1, Ha TPaBOBE PETYIIIOBAHHS ITpaBa
Ha cBOOOJY MepecyBaHHs Ta NpaBa Ha BUTLHUIA BHOIp
MICIISl IPOXKMBAHHS Ha 3eMJISIX CydacHOl YKpaiHu. AHa-
J1i3 HAyKOBOT JIITEPaTypH Ta ICTOPHYHUX I1aM’ SITOK ITpaBa
JIa€ HaM 3MOTY CTBEPIKYBaTH, IO TIPSIMOTO 3B’ SI3KY MK
PO3BUTKOM 1HCTUTYTIB IpaBa Ha CBOOOIY NepeCyBaHHS
Ta Mpapa Ha BUTLHHIA BUOIp MiCIIsl TPOKUBAHHS B AHIIIIT
Ta Ha 3eMJIsIX cydacHoi Ykpainu y XII-XIV ct. He Oyio.
MoskHa HaBiTh CKa3aTH OUIBIIE: KO B AHDIIT pO3BU-
TOK IMX IHCTHTYTIB OYB CIIPSIMOBAaHHM HAa OOMEKCHHS
CBaBUISA JIEP’KaBU OO0 peaiizalii cBodomu mepecy-
BaHHS IIPUBATHHUX OCI0, TO HAa 3eMJISIX CydacHOi YKpaiHu
BiJIOyBaBCs 3BOPOTHIN TpoIec: JepaBa CTBOprOBalia
BCl YMOBHM ISl 3aKpilTa4eHHs CENSTHCTBA, IO MPU3BO-
JIAJIO B TOMY YHCII JO OOMEXEHHs IpaBa Ha CBOOOIY
TIepeCcyBaHHs Ta MpaBa Ha BUTLHUHA BUOIp MICIISI TPOKH-
BaHHS OCTaHHIX.

Bapro 3a3HaunTH Te, MO CHPSMYBaHHS PO3BHUTKY
IHCTHUTYTIB IIpaBa Ha CBOOO/Y IepeCcyBaHHs Ta IpaBa Ha
BUTbHUIA BUOIp MICIIS TPOKUBAHHS JI0 JIOOW He3aJIe)KHOT
VYkpaiau He OyJI0 CIIPSIMOBAHO Ha 0OMEKEHHS CBABLILIS
JIEpKaBH MI0JI0 HAJIMIPHOTO OOMEXKEHHS peatizallii Has-
BaHUX IpaB y HacelleHHs Ykpainu. [licns ckacyBaHHS
IHCTUTYTY KpilanTBa 3a JOOHW pPaJsTHCHKOT JiepiKaBU
OyB 3aIpoBa/KCHUI HOBHH 1HCTUTYT, CIIPSIMOBAHUN Ha
0OME)KEHHS IMX TpaB JIFOJWHU, — IHCTUTYT TPOIHCKH.
BiH craB IHCTPYMEHTOM TOTAJILHOTO aJMiHICTpPaTHB-
HOTO KOHTPOMIO 3 OOKYy paIsTHCBKOI AEpKaBH IIOAO
TIePEMIIIICHHST HACEIEHH Ta IPUMYCOBOTO BU3HAYCHHS
MICIISl TPOKUBAHHS MO0 HACEIeHHs PansHCehKoi YKpa-
iHn. Tak, 13 caMoro MOMEHTY CBOTO 3alpOBaJIKCHHS
noctanoBoro [[BK ta PHK CPCP «IIpo BcTanoBneHHs
enuHOI macnoptHOi cuctemu B Coro3i PCP 1 0008’ s13K0-
BOI MPOIMCKH MACTIOPTiB» '? 1eil iHCTUTYT OYyB CrpsMO-
BaHWI Ha «OYHMIICHHS HACEICHUX MYHKTIB B 0ci0, He
3aHATHX CYCIIUILHO KOPHCHOO Tpalero, 30KpeMa BiJl
KYpPKYJIiB, 3JIOYMHIIB Ta IHIIMX aHTHUCOIIATBHUX elie-
MeHTIB» . Ha3zBannm ocobam 3a00pOHSITOCS CETUTHCS
B pexxuMuux mictax B YCPP (Kuegi, Oneci, CeBac-
Toroi, JJHIMponeTpoBChKY TOIO), a TAKOXK y MicTax
1 ceax y Meax CTOKIIOMETPOBOT IPUKOPIOHHOT CMYTH
Ha 3axoxi CPCP.

Kpim Ttoro, nacroptHa cuctema CPCP Tta iHCTH-
TYT TPONHUCKHA OyIIH CIPSIMOBaHI MPOTH YKPaTHCHKHX
censtH. CripaBa ImoJisirajia B TOMY, 110 JI0 TIepeltiky ociO,
SIKMM MaJIi BUJIATU TTacCTIOPTH, HE BXOAWIH CelsHH. Jlis

" Tapanaxka [.}O. Ykazana npaus. C. 19, 20.

2. CobpaHue 3aKOHOB U pacropsbkeHuii Paboue-KpecrtpsiHckoro
IpaBurenscrBa CCCP. Mocksa, 1932. Ne 84. Cr. 516.

3 Tam camo.
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OCTaHHIX I O3HaYajo, M0 MPHI3IUTH JO MICT 1 Mpo-
JKMBaTH TaM BOHHU (akTH4IHO HE Mommd. llopymieHHs
HOT0 TPUIHCY Kapasocs mrpadom 1o 100 kapOoBaH-
1iB 1 BUABOPECHHSM CEJISH 13 MICTa 32 PO3MOPSIKSHHM
opraniB Mitimii. [IoBTOpHE TOPYIICHHS TS0 32 COO00
KPUMiHAJIbHY BiAMOBITaIBHICTE .

OTxe, KoIu B 3aXiHii €BpoIIi BeJIX MOBY IPO TIPH-
POJHI TIpaBa JIFOJAMHH, JIIOJICHKY Ti1IHICTh, HEIUCKPH-
MIHAIII0, JIFOIUHOIICHTPU3M SIK 1JIeHHY OCHOBY (yHK-
[IOHYBaHHsI JEp)KaBH, Ha 3eMIIIX CydacHOi YKpaiHw,
nouyrHaroyy 3 Benukoro kHs3iBcTBa JIMTOBCHKOIO 1 10
J00M He3aJIeXKHOT YKpaiHH, JiepkaBa CBaBUIBHO OoOMe-
JKyBaJla TIpaBO Ha CBOOOIY TEpECyBaHHS Ta IPaBO Ha
BUTBHHU BHOIp MiCIIs TPOXKUBAHHS IIEPEBAKHOT YACTHHU
HACEJICHHS YKpaiHH.

[To-Tpere, nepkasa 3 nobu Kuiscwkoi Pyci it 10 1o00m
PanstHCBKOT Jiep kaBy B MOJITHII IIIOI0 peati3ariii mpasa
Ha cBOOOJy TepecyBaHHsS Ta INpaBa Ha BUILHUI BUOIp
MICIISl POKUBAHHS JIisTa B IHTEpecax caMe 3aMOMXKHHX
BEPCTB HaceleHHs. AHai3 icTopil JAepKaBH 1 IpaBa Ha
3eMJISIX Cy4YacHOT YKpaiHH CBIJUUTH MPO Te, IO TakKa
TEHJICHITIS rmovastacs me 3a 1oou KuiBcbkoi Pyci, komun
3’SBISTIOTBCS 1HCTUTYTH «3aKYIICTBA»; «XOJOIICTBAY,
«UEJISHUIITBA» TOIIO', SIKI JaBajd 3MOrY IMEpPETBO-
pUTH BUIBHY JIFOJMHY Ha HAIIBBUILHY YH HEBUIBHY,
y sIKO1 cepell iHIIOro He Oyno aHi cBOOOIHM Tiepecy-
BaHHSI, aHl ITpaBa Ha BITbHUI BUOIp MiCIls IIPOKMBAHHS.
3 THX YaciB Il HampsM MOJITHKU JCpPKaBH ITOTIIH-
OMBCS Ta pO3IIMPHUBCS. [IeThCsl HacamIiepes1 po 1HCTH-
TYT Kpinanrsa, 1o ioro 3 100u Bemukoro kHsA3iBCTBa
JINTOBCHKOTO 3aMOKHI BEpPCTBH HAcCEIICHHS (MarHaTd
Ta NUIIXTA) HAMAarajucs PO3MOBCIOANTH Ha BCIX yKpa-
THCBKHX CEJISH 1 HaBITh THX, SIKI OyJIH 0COOMCTO Bijlb-
aumu. OTxe, JepkaBa, BHPaKalOdM B HOpPMax IIpaBa
BOJTIO 3aMOJKHHUX BEPCTB HACEIICHHS, 3/IiHCHIOBAA [HC-
KpUMIHAIIHY TOJITHKY IIOJI0 peatizallii mpasa Ha CBO-
00y TiepecyBaHHS Ta IMpaBa Ha BIIbHHN BHOIpP MiCIIs
npokuBaHHs. L[ MUCKpUMIHALIS TOJSIrana B IUTKOBH-
TOMY T1030aBJICHHI YKpPAiHCHKOTO CEJISTHCTBA CBOOOIH
TIepeCcyBaHHS Ta MpaBa Ha BUTLHUI BHOIP MICIIS TPOYKH-
BaHHs. [Ipy 1IbOMY BOHA NPOJOBKMIIACS HABITH TICIS
ckacyBaHHs KpinanTsa B 1861 p. B Pocilicekiit imrepii
Ta Ha YKPATHCHKUX 3eMJISIX y CKJIaIi ABCTPO- YTOPCHKOT
imniepii B 1782 Ta 1848 pp. Tak, Pocilicbka aepkana,
(hopMaITbHO 3BUTLHUBIIN CEIISTH BiJI KpiNanTBa, peajibHO
HE HaJ1aBajia M MOXKIIMBOCTEH JIJIs peatizallii HaTe)HIX
iM mpaB i cBoOOI. SIK MpUKIIa] MOXKHA HABECTH PETY-
JIOBAHHS HEIO TIEPECEICHCHKOTO PYyXY, SIKHH IMOYaBCsS
oJpa3zy Ticlis ckacyBaHHS Kpimamnrsa. CrpaBa Iojs-
raja B TOMY, III0 Ha TEPECEICHHs CEISIHH Majd OTPH-
MaTH JI03BiJI 200 BiJI MiHICTpa BHYTPIIIHIX CIIpaB, abo
BiJl MiHICTpa JIep)KaBHUX MA€THOCTEH 3a TOJaHHAMHU

4 Muxaiinos H., Tenuos H. A6pesiarypy BKII(6) censtnu posiud-
POBYBAJIH IHAKIIIE — BTOPOE KPEIIOCTHOE MPaBO (OOIBIICBUKOB). Poouna.
1989. Ne 8. C. 31.

5 Tlerposceka H.B. 3akpimauennst censiHcta 3a Craryrom Bemmkoro
kHs3iBcTBa JluToBChKOTO 1529 pOKY. Axkmyanshi npobiemu Oepicasu
i npasa. 2009. Bur. 49. C. 188.
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ry0epHChKUX anMiHicTpaltiil. OHaK Taki MoJAaHHs OyIn
HE YHCENbHUMHM, HE3Ba)KAIOUM HA 3HAYHY KUTBKICTH
0a)XalUunX MepecequTUCs. [IPUYNHOK I[HOr0 CTAOo
Te, MO CENISTHU OYJIM JDKEPEeIoM JUIS CIUIATH TTOJIATKIB
1 JIeIIeBOr0 poboUoro cuiior. OTKe, HaaBaTH pealbHy
cBOOOTy ITepeCcyBaHHS Ta ITPaBO Ha BUTBHUH BUO1p MiCIIs
pokuBaHHs Pocilickka iMIepisi yKpaiHChKUM CellsTHaM
He Oakana. CaMe TOMY MacOBHM SIBUILIEM CTAJIO0 CaMo-
BIJIbHE TIEPECEIICHHS CEJISH.

[To-yeTBepTe, CyTTEBUI BIUIMB HA peallizallito mpaBa
Ha cBOOOJY MepecyBaHHs Ta NpaBa Ha BUTLHUA BHOIp
MICISl TIPOXKHBAHHS CEJISTHCTBA SIK HAWYHCENbHIIIOT
TPYIIH HACEJICHHS Ha 3€MJIIX Cy4YacHOl YKpaiHM MaB
IHCTUTYT Kpinanrea. Ha skans, y mucepTariitHux 1ocii-
JUKCHHSIX, IPUCBAYCHNX IIMM [IpaBaM JIFOJMHH, HOMY He
NpUAIeHO HajdexHoi yBaru'®. Ile#l iHCTHTYT iCHyBaB
3 mobu KuiBcbkoi Pyci i 1o censiHChbKuX pedopm 1861—
1866 pp. y Pociiicskoi immepii. Moro dyHkuionyBaHHs
MPHU3BEJIO JI0 TOTO, L0 CEJISHH Oy «IPUKPITIICHUMI»
JIO 3eMJT1, SIKOFO BOJIOJIIJIM 3aMOKHI BEPCTBU HACEIICHHSI.
VY pi3Hi yacu HUMH Oy MarHaTH, MUIAXTa, TOMIITHKA
torro. O1xe, 6e3 MHCHMOBOTO /103BOJTY 3€MIICBIACHUKA
CeSIHMH HE MII' peai3oByBaTH Hi CBOOOIU Tepecy-
BaHHS, HI IpaBa Ha BUTbHUIA BUOIpP MICIISI TPOKUBAHHS.

BucnoBknu

VY pesyipTari MPOBEICHOTO JIOCITIKCHHS MOXKHA
3pOOUTH TaKi BHCHOBKH:

1. JloBenmeHo, IO iCTOPiO CTAHOBJICHHS i PO3BUTKY
npaBa Ha CBOOOJY MEpeCyBaHHs Ta MpaBa Ha BUIBHUHN
BUOIp Micl TPOXHBAHHS MOXKHA ITOJIUITMTH Ha J(Ba
TIEPIONIH: &) JIO TIOSIBU KOMIUIEKCHOTO (hopMaltli3oBaHOTO
MIPABOBOTO PETYTIOBAHHS IUX IPaB JIIOIUHA Ta TPOMa-
JITHUHA ¥ 0) IMicIs TOSBH TAaKOTO MPABOBOTO PETYIIO-
BaHHA. Jlo mepioi rpynu MU 3apaxyeMo PO3BUTOK Ha3z-
BaHUX IIpaB JIIONWHY 3a 100u KuiBcrkoi Pyci, Bemukoro
KHs131BcTBa JlutoBehkoro, Peui [TocmonuToi, 3anopiss-
koi Ciun Ta YKpaiHChKOi TeThbMaHCHKOI jepkaBu. Jlo
JIPYroi Tpyny MU 3apaxy€MO CTAHOBJIEHHSA W PO3BUTOK
IIUX TIpaB 3a 100U rnepeOyBaHHs 3eMelb CydacHoi YKpa-
iHM B ckaji Pocilichkoi Ta ABCTPO-YropchKoi iMITepiid,
He3aJIeXHOi yKpaiHchkoi aepxaBu (1917-1921 pp.);
pansHChKOi nepkaBu (1919-1991 pp.), HezanexHOI
VYkpainu.

2. 3’scoBaHO, IO MPOIECH CTAHOBIEHHS M pPO3-
BUTKY HA3BaHMX IIpaB Ha 3eMJIIX YKpaiHH U y KpaiHax
3axigHo1 €BpoIH Bi0yBaUCs TapaJieIbHO Ta 11032 0e3-
MoCepeHiM BIUTMBOM OAWH Ha OTHOTO. SIKII0 B OCTaH-
HIX T pO3BUTOK OYB CIPSMOBaHWN Ha OOMEKEHHS
CBaBULIS JIEP’KaBU MO0 peaiizalii cBodomu mepecy-
BaHHS Ta MpaBa Ha BUIBHWUH BUOIp MicHs MPOXKABAHHS
MIPUBAaTHUMH 0CO0aMH, TO Ha 3eMJISIX Cy4acHOi YKpaiHu

16 JTuapko O.®. 3mict i rapanTii 3abe3nedeHHs] pearizaiii cBOOOIH

HepecyBaHHs JIIOAUHYU Ta TPOMajASHUHA B YKpaiHi : THC. ... KaH[. I0pH],.
Hayk. Kuis, 2003. 220 c.; Tapanmaka L}O. AnMiHicTpaTHBHO-IIpaBOBE
peryioBaHHs CBOOOIM MEPECYBaHHs Ta BUIBHOIO BUOOPY MiCLs POKH-
BaHHs B YKpaiHi. [iuC. ... KaH. ropu. Hayk : Oxeca, 2016. 238 c.
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BiIOyBaBCsI 3BOPOTHIN MpOIIEC: JiepyKaBa CTBOPIOBAJIA
BCi YMOBH JUIsl OOMEXKCHHS Ha3BaHHX IpaB JIIOJIWHU
Yyepes IHCTUTYTH KpinainTBa, MPOIUCKU TOIIIO.

3. KoncraroBaHo, mo aepxasa 3 joou KuiBchkoi
Pyci # 10 mo6u PaastHCBKOT iepikaBh B TIOMITHIT MO0
peamizamii mpaBa Ha CBOOOJIY TepecyBaHHS Ta IpaBa
BUTBHOTO BHOOpY MICIIsI TIPOKMBAHHS JIisUla B 1HTEpe-
cax caMe 3aMOKHUX BEPCTB HACENICHHS. 3MIHCHIOIOUN
TaKy TOJNITHKY, JepXKaBa MpHUiMaia JACKPUMIHAIIAHI
3a CBOEI CYTHICTIO IOPHJINYHI aKTH, SKi 0OMEXyBaln
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MOYJIMBOCTI IOJIO0 peatizallii Ha3BaHUX IpaB JIFOIWHU
HE3aMO)KHIMHU BEpCTBAMH HACEICHHS.

4. AXIeHTOBaHO yBary Ha Tomy, mo 3 n1o0ou Kwuis-
cpkoi Pyci i mo censHChKUX pedopm 1861-1866 pp.
y Pociiicbkoi imrepii cyTTeEBUI BILUTMB Ha peai3alliio
npaBa Ha CBOOOJY MEpeCyBaHHs Ta MpaBa Ha BUIBHUH
BHOIp MicII TIPOXKUBAHHS MaB IHCTHTYT KpiNaiTsa,
a/pke BiH OOMEXYBaB MOJIMBICTH peaizamii Ihboro
MpaBa B HAWYKMCEIHHIIIOI BEPCTBU HACETICHHS — YKpaiH-
CBKHUX CEJISTH.
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