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Bondarenko Iryna The risks of the government internal financial audit
The risks of the government internal financial audit

Bondarenko Iryna

Doctor of Juridical Sciences,

Senior Lecturer of the Financial Law Department
Yaroslav Mudryi National Law University, Ukraine

The author of the article carries out the analysis and study of the risks which government
and society face in the process of implementing the standards of financial law that regulate
the government internal financial control (audit).

The cooperation process with the Monetary Fund and other international financial organizations
requires of Ukraine strict compliance with and full implementation of anti-corruption measures.
At the same time, such measures have a positive impact on cleansing the economy and bringing
it out of the shadow, as they therefore improve the taxpaying public’s trust in fiscal and regulating
functions of tax. Concurrently, Ukraine is integrating into the European legal environment by
implementing the provisions of the European law at the national level.

The government internal financial audit, being a version of state control, is expected to
monitor the activities of those empowered to manage public finances (administration of the state-
owned enterprises, institutions, organizations etc.).

The compulsory condition for internal financial audit is adherence to the following basic
principles:

1) audit efficiency — proportionality of the costs;

2) decision-making position (efficiency);

3) honesty and qualifications of managers and employees of internal financial control (audit);

4) relevance of the control objectives;

5) implementation of control results.

The task of the internal financial control should be interpreted as follows:

— risks analysis for making up a list of identified risks and their objective assessment;

— studying the existence of internal regulations on risk management, their implementation
and well-timed provision for administration and employees of information service on risks
management;

— analyzing administration’s “appetite for risks” and assessing the methods of control which
are applied as response to risks;

— analysis of the implemented measures efficiency and assessment of the remaining risks;

— identification of high priority risks taking into account the final assessment of the remaining
risks.

Introduction ance with and full implementation of anti-cor-

ruption measures. At the same time, such

The cooperation process with the Mon- measures have a positive impact on cleansing
etary Fund and other international financial the economy and bringing it out of the shadow,
organizations requires of Ukraine strict compli-  as they therefore improve the taxpaying pub-
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lic’s trust in fiscal and regulating functions
of tax. Concurrently, Ukraine is integrating
into the European legal environment by imple-
menting the provisions of the European law
at the national level.

In the EU base model, the state financial
control includes: state internal financial control,
external audit, protection of the EU financial
interests and fight against fraud. The EU mem-
ber-states and enlargement countries (Ukraine)
are independent in choosing the mechanisms
for monitoring the national financial manage-
ment, establishing correspondent state institu-
tions for control and development of national
system for financial control that would meet
the needs and strategic direction of a state.
At the same time, the base model of finan-
cial control, given in the EU, should be built
by the country that expressed the willingness
to join the European Union and operate in
accordance with the EU standards.

Substantial contribution in the study
and fundamental research of the institute of inter-
nal financial control was made by national
and foreign scientists, particularly: V.B. Avery-
anov, Yu.P. Bityak, A.I. Berlach, S.V. Bardash,
I.G. Blagun, F.F. Butinets, O.Yu. Burdonova,
V.V. Burtsev, O.D. Vasilik, L.V. Vygovska,
N.S. Vytvytska, L.K. Voronova, V.M. Gar-
ashchuk, P.K. Germanchuk, O.N. Gorbunova,
O.Yu. Gracheva, N.G. Gutsalenko, L.V. Dikan,
V.A. Deriy, V.P. Dudko, E.V. Kaluga,
V.K. Kolpakov, M.M. Kotsupatriy, M.P. Kuch-
eryavenko, L.V. Lisyak, V.F. Maksimova,
S.0. Nishhimnaja, O.P. Orljuk, V.F. Pikhotskyj,
L.A.Savchenko,I.B.Stefanyuk,A.V.Khmelkov,
O.A. Shevchuk, R. Adams, A. Arens, 1. Bek-
ker, Sh. Blancart, J. Dewey, F. Ann, T. Gibert,
D. Irwin, L. Johansen, R. Konong, E. Tailor,
D. Hahn, K. Harris etc.

The objective of the study is to carry out
the analysis and consideration of the risks
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which government and society face in the pro-
cess of implementing the standards of finan-
cial law that regulate the government internal
financial control (audit) and to make recom-
mendations.

Statement of basic materials

In Ukraine when the need arises and tak-
ing into account the specificity of building
economy, state financial control plays the key
part in the financial control system. The state
financial control is exercised by government
audit institutions on behalf of the Ukrain-
ian Government (government control). The
government external financial control (audit)
is exercised by the Court of Audit on behalf
of the Verkhovna Rada of Ukraine (parliamen-
tary control) and as for the government internal
financial control (internal control and internal
audit) — its organization and operation is pro-
vided by budget institutions'.

"' The entities, empowered to conduct state finan-
cial audit in Ukraine, are the Government Audit Insti-
tution of Ukraine and the Court of Audit of Ukraine.
The conduct of the state financial audit by these entities
is regulated by: the Budget Code of Ukraine, the Com-
mercial Code of Ukraine, the “Law of Ukraine on
the Court of Audit”, the “Law of Ukraine on Fundamen-
tal Principles of Conducting the State Financial Audit”
along with other laws and regulations. More specifi-
cally, Article 363 of the Commercial Code of Ukraine
states that the government financial audit is conducted
by the Court of Audit and government audit institutions
in accordance with law. Currently, the entity for state
financial audit is presented by the Government Audit
Institution of Ukraine.

According to the law, the Court of Audit of Ukraine
conducts performance audits and financial audits, which
are the common audit forms. The Government Audit
Institution of Ukraine, beginning from 2004, has been
gradually conducting the following forms of state finan-
cial audit: the audit of budget programs implementa-
tion, the audit of business entitie’ activities and the audit
of local budgets. Beginning from 2018, there was estab-
lished the practice of the Government Audit Institution
of Ukraine to conduct the audit of state (regional) tar-
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The government internal financial audit,
being a version of state control, is expected
to monitor the activities of those empowered
to manage public finances (administration
of the state-owned enterprises, institutions,
organizations etc.). The appropriate level
of independence from legislative and exec-
utive branches of power is a prerequisite for
conducting a proper financial audit and ensur-
ing credibility in its results.

In 2018 Ukraine developed and adopted
the Outline of state policy on reforming
the system of state financial control?. This Out-
line highlights the issues of enhancing trans-
parency, greater accountability and effective-
ness of the performance of public authorities,
local authorities, state-owned and communally
owned business entities (hereafter — business
entities), effectiveness of management and use
ofthe available resources on the whole together
with the system of control over this process
in particular. An effective system of finan-
cial control over the management and the use
of public (local) resources (public funds, capi-
tal assets and others) is not only a tool to guar-
antee transparency, accountability and quality
performance of the public authorities, local
authorities and business entities, but, in fact, it
is also an effective mechanism to ensure finan-
cial stability and national security, to achieve
the strategic objectives of the state, to ensure
the effectiveness of the state policy, improve-
ment of the population quality of life, including

get programs, the audit of investment projects, the audit
of the Pension Fund of the Ukraine, the funds for com-
pulsory State insurance. In the near future the IT-audit
will be added to the audit practice of the Government
Audit Institution of Ukraine.

20n adopting the Outline of state policy on
reforming the system of state financial control till 2020:
Ordinance of the Cabinet of Ministers of 10.05.2018 No.
310-p. URL: https://zakon.rada.gov.ua/laws/show/310-
2018-%D1%80#Text.

The risks of the government internal financial audit

the reforming of the effective system of public
financial management.

According to the International Standards
on Auditing?, the existence of the proper sys-
tem of internal control allows to minimize
the risk of errors and irregularities. After all,
internal financial control is a management tool,
that allows the managers to assess the pro-
gress towards the objectives to be achieved.
The system of internal financial control should
prevent abuse and poor management, and also
encourage taking measures in an effective way
and providing accurate financial reporting on
time. The compulsory condition for internal
financial audit is adherence to the following
basic principles:

1) audit efficiency — proportionality
of the costs (the costs on conducting internal
financial audit should not exceed the benefit
therefrom);

2) decision-making position (public offi-
cials must have a proper attitude to internal
financial control and contribute to its effective-
ness);

3) honesty and qualifications of manag-
ers and employees of internal financial control
(audit);

4) relevance of the control objectives (the
objectives should be clear, specific, and com-
ply with the overall goals of the organization,
institution, business etc.);

5) implementation of control results.

In the context of implementation
of the above mentioned principles, there arise
the risks which should be identified along with
the ways to address them. Let us consider them
in more detail.

1. The risk of failed proportional-
ity and effectiveness. Among all the chal-

3 International Standards on Auditing. URL:
https://mof.gov.ua/uk/mizhnarodni-standarti-auditu.
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lenges, connected with conducting financial
audit, the greatest is the problem of assess-
ing the effectiveness of the use of budgetary
funds, property and monitoring activity itself.
The effectiveness of financial control is a com-
plex economic concept, which is characterized
by specific criteria and indicators. As a rule,
when considering the issue of management
efficiency, first of all, the achieved results are
compared with the original objectives, the pro-
gress towards the objectives to be achieved is
assessed while taking into account the costs
(time, material and monetary resources, labor
force etc.).

The criteria of audit effectiveness also
include: expenditure of time on conduct-
ing audit; expenditure of means on conduct-
ing audit; organizational costs, which feature
the number of people distracted from produc-
tive labor in order to conduct audit; number
and value regarding needs for management
of information, received in result of audit®.
However, the assessment of state financial
control effectiveness, for the reason of dual-
ism of financial control, should not be limited
only to the effectiveness of control authorities’
work. At present, there is no official data on
budgetary burden, connected with funding
the process of conducting internal financial
audit by relevant units of government institu-
tions, enterprises, organizations etc.

Perhaps, it would be effective to build
such system of risks and performance man-
agement where all the units, regardless of their
scope of competence, at a certain stage of tak-
ing management decisions on finances, could
conduct rapid audit by respective commis-
sions (collegially) on the matter. In this case,

*Kornyeyev M. V. The essence and role of public
financial control at the local level. Bulletin of Dniprop-
etrovsk University. “Economics” Series. 2011. Issue. 5.
P. 120-125.
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in the process of conducting internal financial
audit, the financial control entity would reach
the following objectives:

— all the decisions by the management are
taken in the framework of their competence
and legal requirements, there is a coordinated
monitoring of the decision implementation;

— all the business transactions are made
with the approval of management;

— all the business transactions are credi-
bly presented in full in the accounting records
and financial reporting;

— the access to monetary and mate-
rial assets is possible only with the approval
of management;

— the data in accounting records is fol-
lowed up by physical verification of assets,
custody of assets is ensured.

The main criteria of assessment of inter-
nal financial control effectiveness should be as
follows:

—having a monitoring unit in the enterprise
structure or a relevant staff position, internal
regulations on conducting internal financial
audit, assignment of the ones in charge of con-
ducting audit and specification of their duties,
which should encompass the entirety and com-
prehensiveness of control measures;

— efficiency of internal financial control,
including when it comes to prevention, timely
identification and correction of deviations from
the established legal norms or preventing such
deviations, allocation of reserves for increas-
ing the efficiency of the studied processes;

—effectiveness of the mechanism to inform
the enterprise management about the results
of the internal financial control, provision
of practical advice on improving the studied
business processes and promptness of ade-
quate feedback;

— practical implementation of the results
of internal financial control.
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2. The risk of managerial efficiency fail-
ure. The assessment of public financial control
effectiveness should be carried out with regard
to the following principles: 1) the principle
of result-oriented comprehensive approach;
2) the functionality principle (responsibility
of control for a specific process and result);
3) the principle of control being future-oriented
and not just the past-oriented; 4) conceptuality
of control (control of the whole management
process, not its individual parts).

The effectiveness of state financial con-
trol should be determined as a sum total
of several components. Firstly, it is the effec-
tiveness and optimization in using budgetary
funds, which mean that while budget manage-
ment, the empowered institutions should act
from the perspective of the need to achieve
the predetermined results using the least
amount of money or to achieve the best possi-
ble result staying within the budget. Secondly,
the effectiveness of state financial control
should be determined as a sum total of qual-
ity criteria, economic efficiency (the cumula-
tive effect of the control activities of the state)
and the responsibility of the monitoring insti-
tutions. Based on the analysis of the essence
of finance and state financial control, one
can conclude that the effectiveness of state
financial control has a dual nature, including:
the effectiveness of financial control from
the point of view of management system
(impact of the activities of control authorities)
and the efficiency of public expenditures.

3. The risk of lack of competence
and partiality. The monitoring activity is car-
ried out at all the stages of budget manage-
ment and at all the levels of budget system in
order to prevent and stop violations, as well as
to bring the perpetrators to justice. To ensure
impartiality in making decision during the con-
duct of internal financial audit, the legisla-

The risks of the government internal financial audit

tion enshrined the principle of responsibility
of the budgeting process participants accord-
ing to which every participant of the budgeting
process bears responsibility for illegal actions
or inaction at each stage of the budgeting pro-
cess. The inevitability of being responsible is
unfortunately at risk, and it is connected with
corruption in law enforcement and judicial
institutions and lack of competence of both
financial control bodies and law enforcement
officials, whose powers include the investiga-
tion of financial offenses and crimes. There has
not been a single court conviction for financial
crimes in recent times, though financial justice
was the election campaign slogan of the cur-
rent government.

In our opinion, the main risk is the lack
of personnel and low motivation for attract-
ing highly-skilled professionals, who are in
demand in private sector on more favorable
terms. It seems it would be a timely decision
to form a state order for training of young
personnel by higher educational institu-
tions of Europe and the world specifically
for such financial control bodies, knowing
the experience of countries around the world
in building an effective system of control
and management of public finances. For
example, the USA emphasize the manage-
ment and development of human capital.
Interestingly, these American organizations
employ not only lawyers and economists, as
they would do in Ukraine, but also experts
in public policy and administration, social
sciences, computer technologies.

There is also a practice to engage subject
matter specialists if the necessity arises. More-
over, the organizations have internal training
centers (GAO — Center for Audit Excellence;
CIGIE —Training Institute). Among the popular
training topics are problem-solving and critical
thinking skills, that are undoubtedly important
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in audit activity’. This kind of innovations
would be appropriate in the Ukrainian realities
as well, provided there is inevitable responsi-
bility for committing financial crimes by gov-
ernment officials.

4. The risk related to financial control fea-
sibility.

Studying the methods of assessing
the internal financial control effectiveness, it is
reasonable to focus on the necessity to change
the ideology and the objectives of control:

— the objective should be not to reveal
a number of financial violations after the end
of the budget period, when it is hard or even
impossible to recoup losses, but to prevent
(prevention) or to minimize harmful conse-
quences of committed violations;

— timely identification and destruction
of any artificial schemes for the irrational
and illegal use of public funds. An active
role of control in economic management
is seen in the fact that it is not limited
to stating the deviations that took place,
the emphasis should be shifted to prevent-
ing misuse, illegal and ineffective spending
of public funds®.

5. Financial control performance risk.

The monitoring institution should not
only document the defects and violations, but
provide real assistance in eliminating them —
this is exactly the main objective of control.
The concept of control effectiveness is closely
related to the performance criterion, which in
its tun is inseparable from the criterion of con-

>Tools for Effective Internal Control and Audit
Systems for Budgetary Institutions: The Experience
of the United States. URL: https:/kyivaudit.gov.
ua/vr/ka/index.nsf/(documents)/4687C8C42AD-
IB53CC225810900237391?0penDocument&-
year=2017&month=04&.

8 Mykytyuk I. Assessment of risks in the system
of internal financial control. Bulletin of KNUTE. 2011.
No. 3. P. 42-50.
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trol efficiency, which shows a positive impact
on the content of activities of the monitored
body or official under inspection. Performance
is a quality or a skill of a controlling entity,
using the powers granted by law, to ensure
timely and full-scale implementation of rec-
ommendations, instructions, suggestions by
the unit under audit.

At the present stage, the assessment
of activities of a budget institution, based on
the audit results, is made in two ways’: assess-
ing the amounts of revealed financial viola-
tions according to acts of inspection (audits);
assessing the presence and number of initi-
ated criminal cases. Whereas the main task
is ensuring the manager bears responsibility
for all the aspects of institution activities, for
achieving actual results in the issues of econ-
omy and effective use of budget funds, along
with the fulfillment of planned tasks, etc.

Conclusions

To sum up, the task of the internal finan-
cial control should be interpreted as follows:

—risks analysis for making up a list of iden-
tified risks® and their objective assessment;

— studying the existence of internal regu-
lations on risk management, their implementa-
tion and well-timed provision for administra-
tion and employees of information service on
risks management;

"Bondar O.V., Kantayeva O.V. The problem
of lack of assessment of the activities of budget insti-
tutions based on the results of internal financial control

and directions for its solution. International collection
of research papers. 2010. Issue 2(20). P. 53—69.

8On adopting the Basic principles of imple-
mentation of internal control by budget institutions
and amendments to the Order of the Cabinet of Min-
isters of Ukraine of 28 September 2011. No. 1001:
the Order of the Cabinet of Ministers of Ukraine
of 12.12.2018 p. No. 1062. URL: https://zakon.rada.
gov.ua/laws/show/1062-2018-%D0%BF#Text.
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— analyzing administration’s “appetite
for risks” and assessing the methods of con-
trol which are applied as response to risks.
The attitude of an institution to risks is its
“risk appetite” (or appetite for risks), it con-
cerns the level of risks that the institution
is ready to accept, and the risks for which

10
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the corresponding measures will be devel-
oped;
— analysis of the implemented measures
efficiency and assessment of the remaining risks;
—1identification of high priority risks taking
into account the final assessment of the remain-
ing risks.
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Historical preconditions for the formation of citizens’ right to use natural objects
of the ownership right of the people of Ukraine

Branovytskiy Viktor

PhD in Economics,

Attorney at Law, Senior partner Law Firm “KB Partners”
ORCID ID: 0000-0002-4339-2214

The article is focused on determining the historical preconditions for the formation of citizens’
rightto use natural objects of the ownership right of the people of Ukraine. The author of the article has
provided a brief characteristics of the state of rights to natural objects, which was during the primitive
communal system with the formation of the first states (Scythia, the Bosporus Kingdom), during
the existence of Kievan Rus, Kingdom of Galicia-Volhynia, the entry of Ukrainian territories into
the Grand Duchy Lithuanian, the Polish-Lithuanian Commonwealth, in the Ukrainian Hetman
state and as part of the Austro-Hungarian and Russian Empires. Particular attention has been paid
to the main stages of the formation of citizens’ right to use natural objects of the ownership right
of the people of Ukraine, which included: the norm enshrined in the Art. 40 of “Ustavy na voloky”
dated from April 1, 1557, which for the first time guaranteed the legal opportunity of citizens to
use natural resources freely and free of charge, contained the terms for their use and the principles
of control over their observance; the first formation of people’s ownership for natural objects
and the right of the population to use them during the Polish-Lithuanian Commonwealth on
the territory of Zaporozhian Cossack host; the first official registration of people’s ownership
of natural objects and the right of citizens to use them in 1917 after the bourgeois-democratic
revolution; final legislative proclamation and consolidation of the people’s ownership right to
natural objects and the rights of citizens to use them after Ukraine’s secession from the USSR
and the construction of a new state on democratic principles and values. The author of the article
has concluded that the formation of citizens’ right to use natural objects of the ownership right
of the people of Ukraine was influenced by a number of circumstances, among which the author
has distinguished: the origin and registration of the ownership rights to natural objects; public
awareness of the essence of the ownership and the formation of respect for it; the emergence
of a state that ensures the observance of rights to natural objects; reduction of the influence
and subsequent disappearance of mogul’s power and the formation of a democratic system in
the state (or certain administrative and territorial units).

IcTopnuHi nepeayMoBH CTAHOBJICHHSI IPABa IPOMA/ISAH HA KOPUCTYBaHHS
NPUPOIHUMHU 00’ €KTAMH NPaBa BJIACHOCTI Hapoay YKpaiHu

bpanosuuvkuit Bikmop Bonooumuposuu
KaHouoam eKOHOMIYHUX HAYK,

aosokam, cmapuuti napmuep AO «Kb [lapmuepcy
ORCID ID: 0000-0002-4339-2214
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Branovytskiy Viktor
Beryn

[IpaBo rpomajsiH Ha KOPHUCTYBaHHS IPH-
pPOAHUMU 00’ €KTaMH MpaBa BIACHOCTI HAPOIY
VYKpaiHu € OTHUM 3 KOHCTUTYIIHHUX TIPaB I'Po-
MaJIsSH, IO CBITYHUTH PO HOTO OCHOBOTIOIOXK-
HU Xapaktep. OIHAK y HAYKOBUX JKEepenax
oMy MaiiKe He TPUAIAETHCS yBaru. 30KpemMa,
HaroJIOCMMO Ha TOMY, III0 HUHI BiJICYTHI JI0CIIi-
JDKEHHSI iICTOPHYHOTO acIleKTy HOro CTaHOB-
JICHHSI, TIOHATTS, 3MICTY, MEXaHI3My peai3a-
uii Ta iH. bpak HayKoBUX PO3pOOOK BILTUBAE
Ha Te, [0 MOBHOI[IHHOTO YCBiJJOMJICHHSI HOTO
CYTHOCTI Hapa3li HeMae, y HayKOBHX Iparlsax
HapOJIHA BIJIACHICTH PO3IISIAETHCS MOJCKYIN
SK YMOBHA, 2 Y HOPMaTHBHO-TIPABOBHX aKTax
JOTYIICHO YMUMAaJIO KOJi3iid. Y 3B’S3KY 3 IIUM
BBQ)XAEMO 32 HEOOXITHE TIIKPECIUTH BaXKIIH-
BICTh HAyKOBOTO Ii3HaHHS HA3BaHOTO MpaBa,
OCKITBKH Bil HOTO pPO3YMIHHS 3aJIC)KHUTh
MOXJIMBICTH HOTrO peainizaimii rpomMaasHamMu
Ta CTaH Horo AoTpumMaHHs. Tomy, mepemycim,
BapTO 3’siCyBaTd HOTO 1CTOPHUYHO-IIPABOBE
MIATPYHTS, SIKE JO3BOJIUTH BCTAHOBHTH, IO
BIUTMHYJIO Ha (OPMYBaHHs BKa3aHOTO MpaBa,
3a AKMX yMOB BOHO T'apaHTyBaJOCh TPOMajs-
HaM 1 KOJIM BIIEPIIIe BUHHUKIIO B YKPATHCHKOMY
npaBl. OTpuMaH1 pe3yJabTaTH CIPUATUMYTh
(hopMyBaHHIO ySIBH TIPO CYTHICTB IIBOTO TIPaBa
Ta SIBISTAMYThH COOOF0 Oa3HC /IS HOTO TOIaTh-
II0TO JO0CTIKEHHS.

3 oIy Ha LIe METOK CTATTi € BH3HA-
YCHHS ICTOPHYHHUX TIEPEIyMOB CTAHOBJICHHS
npaBa TPOMAJASIH Ha KOPHUCTYBaHHS HPUPOJ-
HUMU O00’€KTaMH TIpaBa BJIACHOCTI HAapOIy
VYkpainu.

Buxian ocHOBHOro Marepianay
BuBueHHS HayKOBHMX JKEpesl J03BOJISE

BCTAHOBUTH, L0 MPaBO IPOMAJISIH HAa KOpHC-

TYBaHHS TPUPOAHUMH OO €KTaMU TIpaBa
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BJIACHOCTI Hapoxy YKpaiHH TapaHTyBaJlOCh
HE 3aBXK/U, 1110 OyJI0 3yMOBJIEHE HU3KOIO MPH-
yyH. Tak, y nepios nepBiCHOOOIIMHHOTO JIay
npUPOIHI 00’ €KTH TIepeOyBalid y CHITBHOMY
KOPUCTYBaHHI OOIIMH: CIIJIbHE IOMIOBaHHS,
pubanbeTBO,  30MPANBHULTBO,  3eMIIEpOO-
CTBO, cKoTapcTBO TomIO. [loTpedbu B odirriii-
HOMY BCTAHOBJICHHI TIpaBa BIIACHOCTI, KOTO
0(pOpMIICHHI Ta HOPMAaTHUBHOMY PETYJIIOBaHHI
HOPSAKY TPUPONOKOPUCTYBaHHS HE OyIo,
OCKUIbKHM HE ICHYBaJIO BU3HAHUX Ta yCBIJIOM-
JIIOBAHUX MPaB 1 CBOOOJ JIIOAMHHU, HE ICHYBAJIO
JepxaBH, sika O 3a0e3neynsia iX JOTPUMaHHS,
a MpHUPOJHI 00’€KTH HAOyBaJINCh Y KOPHUCTY-
BaHHS LUISIXOM 3aCEJICHHS BUIBHUX TEPUTOPIid
a00 3aBOIOBaHHS 3alHITHX', IO BKa3y€ TaKOX
Ha BIJICYTHICTh BU3HAHHS 1 MOBArd JI0 YYKUX
MEX 1 BOJIOJiHb. 3a TaKMX YMOB HEMOXKIIUBO
Oyno BecTH MOBY IpPO HAsBHICTH HAPOAHOI
BJIACHOCTI Ha TIPUPOHI 00’ €KTH, a/pKe HIYOTO
3 HUX y BJIACHOCTI He mepeOyBaio.

3 mosiBoro mepmmx aepxkaB  (Ckidis,
bocnopchke 11apcTBO) 1 BUHUKHEHHSM Kila-
nepeaymoB s ¢Gop-
BIIACHOCTI TaKOXX He

COBOTO CYCHIbCTBA
MyBaHHS HapOAHOI
icHyBasio. 30KpeMa, 3 YTBEP/KCHHSIM BIIaJH
OJHOOCIOHMX TMPABUTENIB 1 MOCHJIEHHSIM iX
BIuMBY nounHatouu 3 VII ct. mo H.e. 3apo-
TWIach TPAAMINS BITHECEHHS MPHUPOIHUX

'Mepum, AWM., Mounraiit A.Il, Anekcees
B.II. Ucropusi nepBoOBITHOrO 0OO0IIECTBA @ Y4eOHHK.
3-e u3a., nmepepad. u mon. MockBa : Beicmi. mikona,
1982. 223 c¢. URL: https://arheologija.ru/pershits-
mongayt-alekseev-istoriya-pervobyitnogo-obshhestva/
(mata 3Bepuenns: 12.06.2021).

Bynstan K.I1. Po3Butok ¢opm BIacHOCTI y nepBic-
HOMY CYyCHIJIbCTBI. Apxeonoeis. 1992. Bum. 3. C. 3—13.

Tapacesuu B. EBomiowis  Biaau-BIacHOCTI
B 00MIMHI Ta TUIeMeHi. Exonomiuna meopis. 2014, Ne 4,
C. 61-78.

Tapacesuu B. Brana-BnacHicTb y MJIEMiHHOMY
coto3i. Exonomiuna meopis. 2016. C. 18-32.

3aeup A.IL IlepBicHe cycninbCTBO 1 mpaBo. Hay-
ko6l 3anucku HaYKMA. IOpuouuni nayxku. 2018. T. 2.
C. 13-19.
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00’exTiB 110 cdepu BIACHOCTI TPABIAYOL
BEPXIBKH, 3aMOKHUX 1 BIUIMBOBHUX CYO €KTIB
(Hampukiaza, y mi3HilI yacu 1e Oynu 6ospH,
KHsI31, IUISIXTa, MPEACTaBHUKH JyXiBHHUIITBA
TOIIO), 3a sKOi Boyomapi (mapi, y Iomaaib-
IOMYy — BEJIMKI KH$31, KOpOJIl, IMIEpaTopH)
BBAXAIUCh IX BEPXOBHUMH BJIACHHUKAMU
1 BU3HAYAJIU MOPAIOK AOCTYITYy A0 HUX 1HIIUX
cy0’exrtiB. BepcTBu HaceneHHs, K HE MOIJIH
OyTH BIaCHUKaMH MPUPOIHUX PECYPCIB (CIHO-
YaTKy Kyl Ta PeMICHUKHU, TOTIM — CEJISHH),
MOIJIM BOJIOAITH Ta/ab0 KOPHUCTYBaTHUCh IMpH-
POAHMMU pecypcaMH Ha 3acaiaX OpeHIu (Xoua
W He 3aBKIM I BITHOCHHHU O(GOPMITFOBAIHCH
caMe SK OpEHJHI): BOHU 3a3BUYail THM4Ya-
COBO KOPHUCTYBAJIUCH MPUPOJHUMH 00’ €KTaMu
(Hacammepes 3eMIJICI0) SK YYKOIO BIIACHICTIO
Ha BU3HAYEHHUX 3€MJICBIACHHUKOM YMOBaX, SIK1
BKJIIOYAJIM BUKOHAHHS MOBUHHOCTEH y BUTIIAI1
BIMICHKOBOT CITy»01 200 pi3HUX poOIT, 30KpemMa
y TOJISAX, HAa Oro KOPHUCTh Ta/abo 31iCHEeHHS
OIUIaTH y TPOIIOBIH Ta/ab0 HaTypaibHIl op-
max?. Takuii mopsiok 30epiraBcsi y 4acu iCHY-
BanHs Kwuiscekoi Pyci®, Tamunpko-Bosua-

2 IsanoB B.M. Ictopist meprkaBu i mpaBa YKpaiHu :
niapyunuk. Kuis : KYIT HAHY, 2013. C. 42.

Jymauk  O.B. Ictopis npmepxaBu 1 1mpaBa
VYkpainu HaBYAIBLHO-METOAUYHUN TOCIOHMK JIJIs
CaMOCTIFHOIO BHBUYEHHS MAUCHMILTIHKA. YMaHb, 2012.
C. 13, 15. URL: https://dspace.udpu.edu.ua/bit-
stream/6789/4946/1/Istoriya%?20derzhavy%201%20
prava%20Ukrayiny.pdf (nara 3Bepaenns: 12.06.2021).

3apyba B.M. Ictopist aepskaBu i mpaBa YKpaiHu :
HaBUYAILHUHA 1ociOHMK. Kwuis Ictuna, 2006.
416 c. URL: https://histua.com/knigi/istoriya-derzhavi-
i-prava-ukraini-zaruba/osoblivosti-derzhavi-i-prava-
bosporskogo-carstva (nara 3sepHenns: 12.06.2021).

3 Baxapuenko ILII. Ictopist nepkaBu 1 mpasa
VYkpainu : miapyunuk. Kuis : Arika, 2005. C. 36.

Boiiko L. [IpaBoBe peryntoBaHHs MaifHOBUX Bij-
HocuH y Kuiscebkiit Pyci (IX—XII ct.). Akmyanwni npo-
onemu deporcasu i npasa. 2013. Bum. 70. C. 391-396.

HaBHs icropis VYkpainu: B 3-x Ttomax. T. 3:
Cnop’siHo-Pycbka 1o6a / Acees 1O.C. Ta iH. ; pen. Koi.
[LII. Tonmouxo (rou. i Biam. pea. Tomy). Kuis : [ncturyt
apxeouorii HAH Ykpainu, 2000. C. 386-391.
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CHKOTO KHSI31BCTBa', BXO/DKEHHS YKpPATHCHKUX
TepuTopiil 1o ckinagy Benmukoro KHs31BCTBA
JlutoBcekoro®, Peui IlocmonuToi®, mneBHUM
YHMHOM B YKpalHChKiil reTbMaHChKIH fepxkaBi’

I'ypxiit O.1., Mapouko B.I. 3emenbHa BiacHICTb.
Ennuxionesis icropii Yipainu : 8 5T. T. 3 : E-I / pen-
kon.: B.A. Cmoniii (ron.) Ta in. Kuis : HaykoBa nymka,
2005. C. 327-328.

4 Mynauk  O.B. Icropiss mepkaBu 1 mpaBa
Ykpainu HABYAJIILHO-METOAMYHUNA MOCIOHUK JUISL
CaMOCTIMHOTO  BHBYCHHS  IUCHUIUIIHA.  YMaHb,
2012. C. 25. URL: https://dspace.udpu.edu.ua/bit-
stream/6789/4946/1/1Istoriya%?20derzhavy%20i1%20
prava%20Ukrayiny.pdf (nara 3Bepuenns: 12.06.2021).

IBanoB B.M. Ictopist nep>kaBu i mpaBa Ykpainu :
niapyunuk. Kuis : KYII HAHY, 2013. C. 120-121.

> 3axapuenko ILII. Ictopis gepkaBu 1 mpaBa
VYxpainu : miapyyauk. Kuis : Arika, 2005. C. 67.

Crarytn Benukoro xHsi3iBcTBa JIMTOBCHKOTO :
VY 3-x romax. T. I. Craryt Benukoro kHs3iBcTBa JIuTOB-
cekoro 1529 poky / 3a pen. C. Kianosa, I1. My3u-
yeHka, A. [lanpkoBa. Opeca : KOpuanyna miteparypa,
2002. C. 262, 271.

Crarytn Benukoro kHs3iBcTBa JIMTOBCHKOTO
VY 3-x romax. T. II. Craryt Benukoro kHs3iBcTBa JIuTOB-
cpkoro 1566 poky / 3a pen. C. Kisamosa, I1. My3u-
yeHka, A. [lanpkoBa. Opeca : KOpuanyna miTeparypa,
2003. C. 355.

Craryt Benmkoro kHs3iBcTBa JIMTOBCHKOTO
VY 3-x romax. T. III. CratyT Benukoro kusi3iBcTBa JIuTOB-
cekoro 1588 poky / 3a pen. C. Kiamora, I1. My3u-
yeHka, A. [larpkoBa. Opeca : KOpuanyna miTeparypa,
2004. C. 240.

VYcraBa Ha Bonokm (1 kBiTHS 1557 p.) : BUTAL
Marepianu 3 HaB4asbHOTO mpenMmeTa «lcTopis aep-
kaBu 1 mpaBa». URL: https://textbooks.net.ua/content/
view/880/17/ (nara 3BepHenns: 12.06.2021).

¢ 3axapuenko ILII. Icrtopis nepxkaBu 1 mpaBa
VYkpainu : miapyanuk. Kuis : Atika, 2005. C. 86, 93.

I'ypxiit O.1., Yyxni6 T.B. Vkpaina kpi3p BikH :
y 15 1. T. 8. I'erbMaHchka Ykpaina. Kuis : Bug-unii lim
«AnbrepHarusu», 1999. C. 266.

"3axapuenko ILII. TIcrtopis nepkaBu 1 mpaBa
Vkpainu : miapyunuk. Kuis : Arika, 2005. C. 171-172.

Menbuauk O.0. EBomonisi 3eMenbHUX BiJIHOCHH
noou kxozauunHu y XVII-XVIII cr. 36iprux Hayxo-
sux npaysb Taspiticbko2o 0epiHcasHo20 apxeonociuHoco
yuigepcumemy (exonomiyni Hayku). 2017. Ne 2 (33).
C. 314-320.

Hynauk
VYkpainu
CaMOCTIHHOTO

O.B. Icropis nepxaBu 1 mpaBa
HABYaJIbHO-METOJUYHUN TOCIOHUK ISt
BUBYCHHS  JUCHMIUTIHM.  YMaHb,

13
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Ta y ckiaaai ABCTpo-Yropcebkoi i Pocitickkoi
iMnepiii (3ayBakKMMO, 10, HE3BaXKAlOUW Ha
po3noyary B IMIIEPCHKUNA TMEpioJ MOJITUKY
3pIBHSIHHS PI3HMX BEPCTB HACENEHHS Yy Mpa-
Bax Ha MPUPOAHI 00’€KTH Ta BIIPOBAKCHHS
pi3HUX ()OpPM BIIACHOCTI HAa HUX, BIJTHOCHUHH
PUPOJOKOPUCTYBAHHS MPOIOBKYBAIU 3AiMC-
HIOBATHCh Y BKa3aHOMY MOPSIIKY)®.

2012. C. 57. URL: https://dspace.udpu.edu.ua/bit-
stream/6789/4946/1/Istoriya%?20derzhavy%201%20
prava%20Ukrayiny.pdf (nata 3Beprenns: 12.06.2021).
IBanoB B.M. Ictopist nep:kaBu i mpaBa YkpaiHu :
niapyunuk. Kuis : KYIT HAHY, 2013. C. 280.
IMupir II. Ilpo ykpainceky nusaxty B XVII cro-
nitTi. Cigepaucwruti nimonuc. 2008. Ne 2. C. 13-21.

8 Kopurko JI.5I. CTaHOBJIEHHS 1 PO3BUTOK MPHPO-
JIOOXOPOHHHUX I1HCTUTYTIB B ABCTPO-YTOPCBKiH iMIle-
pii: icTopuko-nipaBoBuil BUMip (Ha Marepianax CxigHoi
lanuuunn 1867-1918 pp.) : Auc. ... I-pa I0pUI. HAYK :
12.00.01. JIsBiB, 2017. C. 75, 79, 81, 99, 236-237.

Allgemeines  Osterreichisches  Biirgerliches
Gesetzbuch. Wien, 1811. URL: http://repertorium.
at/qu/1811 oestabgb.html#2.001 (mata 3BepHEHHS:
12.06.2021).

Kaiserliches Patent vom 3. December 1852, wirk-
sam fiir die Kronldnder Oesterreich unter und ob der
Enns, Salzburg, Steiermark, Kéirnthen, Krain, Gorz,
Gradiska, Istrien, Triest, Tirol und Vorarlberg, Boh-
men, Mahren, Schlesien, Galizien mit Krakau und die
Bukowina, wodurch fiir diese Kronldnder ein neues
Forstgesetz erlassen, und vom 1. Jdnner 1853 ange-
fangen in Wirksamkeit gesetzt wird. URL: https://
cdk.lib.cas.cz/view/uuid:7¢59cb6b-a130-4b94-ade8-
1c73b313055d?page=uuid:36707886-5cd5-11e8-a9b6-
001999480be2 (nara 3Bepuenns: 12.06.2021).

CrnuteHiM YcTaBb TpO MiJIAHWUXb, 10 BUNILUIA
3miabk kpinanTBa : Bix 19 motHs 1861 p. Ilepesoow
11. A. Kynuwa na yxkpaunckii s3oiks manugpecma 19 ghes-
pans 1861 200a u Ionoosicenis o kpecmosinaxs | niepe-
MoBa . BamikeBnya. OTTHCKb U3b KypHana «Kiegckas
Cmapunay. Kiess : Tunorpadis Umneparopokaro YHu-
BepcuTera cB. Braaumipa Aku. O-Ba neu. u uza. nbia
H.T. Kopuakbs-Hosuiikaro, 1905. URL: http://litopys.org.
ua/rizne/kulmanif.htm (nara 3sepuenns: 12.06.2021).

Mensauk O.O. Arpapna pedopma II.A. Cronu-
miHa Ta i BIUIMB Ha cTaHoBHUIIE celisiH JliBoOepekHOol
Vkpainu. llopieusanono-ananimuune npaso. 2020. Ne 1.
C. 48-51.

Irnarosa JI.P. OcobnuBocti CTonumiHCchKo1 arpap-
HOi pedopmu B YKpaiHi y AOCHIIIKEHHSAX OCTAHHBOTO
necatumitTs. Cmopinku  icmopii. 2017. Bum. 43.
C.51-58.
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Bonnouac yxe 3 XVI cT. mouwanu Bif-
OyBaTHCh IEBHI 3pYLICHHS y HampsMi ¢op-
MYBaHHSI IpaBa TPOMAJSIH HAa KOPUCTYBaHHS
NPUPOAHUMHU 00’ €KTaMH HapOJHOI BIACHOCTI.
Tak, B apt. 40 YcraBu Ha BOJIOKH BiJ | KBITHA
1557 p.? Oyi10 3aKpiIuIeHo, M0 «IIiIaHi MAlOTh
BOJILHOCTD JIOBUTH pUOy B piKax, 03epax By/-
KO0, OpOmHEM, TPUTYOWIICI0, MaJIHMH CIT-
kamMu. OJHaK y KBITHI, TpaBHI, YEPBHI JIOBJIA
pulu 3a00pOHSETHCS, OCKIIBKU HIE HEpecT.
3a AOTPUMaHHSIM IHOTO TOBHHHI CTEKHUTH
Bpsi 1 HeBomHUKM»''. HaBemeHe monIoKeHHS
Harajye 3a CBOiM 3MiCTOM Cy4YacCHHH MOPSIIOK
3arajJbHOTO KOPHCTYBAaHHS BOJAHMMH 00’ €K-
TaMd HapoaHoi BimacHocti. lle nmae 3mory
CTBEP/UKYBAaTH, IO BOHO MICTHJIO y €001
3apOJKM HAa3BaHOTO IMIpaBa, ake Ie Oyna
nepina HopMa, sika TapaHTyBaJia IPaBOBY MOX-
JUBICTh TPOMAJISIH BIIBHO 1 0€30IJIaTHO KOPH-
CTYBaTUCh MPUPOAHUMH PECypcamMu, MICTHIIA
YMOBHU KOPUCTYBaHHSI HUMH Ta 3aCay KOHTp-
OJIIO 32 1X AOTPUMaHHSIM.

binpmmii Kpok Ha MUIAXY 10 CTAHOBJICHHS
BKa3aHOTO pasa OyJi0, Ha HAIly TyMKY, 3/1ic-
HeHo y Peui ITocmonurtiii (XVI-XVII cr.cT.).
A came xo4a i B OKpeMHX YKpaiHCBKHMX peri-
OHaX, MiJBIATHUX IH, MPOJOBKYBAB IIATH
OKpECJICHHI BHIIE TOPSIOK MPUPOIAOKOPHC-
TyBaHHs (Hanpukian, y [amuunni, [IpaBoGe-
pexkHiit Ykpaini)'!, ane Ha Tepuropii 3amno-

Vka3 1. CroipinrHa 0 DOTONHEHUU MTOCTaHOBIIE-
HUI B BOIIPOCAX KPECTBSIHCKOTO 3emitenenus (9 HosOpst
1906). URL: https://constitutions.ru/?p=27192 (mara
3BepHeHHs: 12.06.2021).

® VeraBa Ha Bosoku (1 kBitHs 1557 p.) : BUTAL
Marepianu 3 HaByasibHOTO mpenMmera «lcTopis aep-
kaBu 1 mpaBay. URL: https://textbooks.net.ua/content/
view/880/17/ (nara 3Bepuenns: 12.06.2021).

1"Veraa na Bosoku (1 kBiTHS 1557 p.) @ BUTAL
Marepianu 3 HaBuanbHOro mHpeamera «lcropis nep-
*aBH 1 mpaBa». URL: https://textbooks.net.ua/content/
view/880/17/ (nara 3sBepuenns: 12.06.2021).

" Menpanuyk H.C. 3eMenbHi NpaBOBiIHOCHHU
Ta ocobnmuBocTi X perymoBanHs y [ammumui (XVI

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/21

WWW.UNI-GOETTINGEN.DE/REOS



Branovytskiy Viktor

po3pkux BompHocTel (3amopo3pkoi  Ciui)
chopMmyBanach, Ha Hally IyMKY, HapoaHa
BJIACHICTH HA MPUPO/IHI 00’ €KTH (TIpOTE 3ayBa-
KHUMO, 110 C(HOPMYITHOBAHOIO y TaKUi CHOCIO
1 3aKpIIUIEHOI0 HA HOPMAaTHBHOMY DIBHI BOHA
e He Oyna). Tak, 3eMJs Ta yrijis BBAXKAJINUCh
CHTBHOIO BJIACHICTIO Bilickka 3amopo3bKoro,
Oynu y TTIOBHOMY PO3TOPSKEHHI KO3aIbKOTO
Koma, a mopsiiok BosIOIHHS 1 KOPUCTYBaHHS
HUMH BCTaHOBJIIOBaBCS 3BHYAEBUM IPABOM
3aMoOPOXKINB. 3eMENbHI TIISHKA BiIBOIUIHCH
KomieM y kopucTyBaHHS KO3akam 1 MOCIHOJU-
TUM (censHaM) Ha iX MpPOXaHHA, HI0 CYMpo-
BO/DKYBAJIOCh BHJIAHHSM JIOKyMEHTa TIPO
MpaBO KOPUCTYBAHHS 3€MEJIbHOIO JUISHKOIO.
3eMenbHI TUISTHKA MOIUISJINCH HA JIBI KATErO-
pii, 10 SKMX 3aCTOCOBYBAJHCh PI3HI MpaBUIIa
HaOyTTsI, 3MIHM 1 NPUIIMHEHHS IX KOPHUCTY-
BaHHS: 1) MUCIMBCBKI Ta pUOAIbCHKI yTrimmis,
CIHOYKaT1, TACOBMINA, SIK1 IIOPOKY MEPEPO3IO0-
JUISUITACH MK KypEHSIMH, CTapIIMHOIO, TyXiB-
HUIITBOM, OAPYKECHUMHU KO3aKaMU Ta PELITOI0
HACEJIEHHS LUIIXOM KepeOKyBaHHS; 2) BUIbHI
3eMIl, SIKUMU 3a J103BoJIoM Koiia Mir JoBIYHO
BOJIOJIITH 1 KOPUCTYBATHUCh KOXKEH OaKaroduii
13 KO3aKiB 1 MOCHOJUTHUX. 3a KOPUCTYBaHHS
CIUIauyBaBCsl TIOAATOK 1 BUKOHYBAJHCh TOBH-
HHOCTI Ha KOPUCTh KO3aI[bKOTO TOBapUCTBa'?.
Jlis  miarBepukeHHS  cPOpMyIbOBaHOL
BHIIEC AYMKH IIIOJ0 HApOAHOI BIACHOCTI Mif-
KPECINMO AEKiIbKa BaXKJIMBUX 00cTaBuH. Tak,
3amoposbka Civ Oyra 1iTiCHOIO BiiCBKOBO-TIO-
JITUYHOIO OpraHi3ali€io 13 BIACHUMH TEpH-
TOpi€I0, HACEJEHHSM, IPAaBOBOIO CHUCTEMOIO,
OpraHaMHl BIIaJ{, TOJITHYHUM YCTPOEM Ha

ct.—1772 p.). Hayxosuti gichux Yaceopodcvkoeo Hayio-
Hanvnozco ynisepcumemy. Cepis Ilpaso. 2015. Bun. 32.
T. 1. C. 46-51.

I'ypxiit O.1., Yyxni6 T.B. Vkpaina kpi3p BikH :
y 15 1. T. 8. I'erpmanchka Ykpaina. Kuis : Bug-unit [lim
«AnsrepHarusu», 1999. C. 267.

12 3axapuenko ILIL. Ictopist nmepkaBu i mpasa
VYkpainu : niapyunuk. Kuis : Arika, 2005. C. 128-129.
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0a3i Ko3ambKoi JeMOKparTii, (opMOIO TIpaB-
JIHHA — JIEMOKPATHYHOIO PECIyOImiKomo0',
Opnak odiniiHO BOHa He OyJa OKpeMoro Jep-
kaBoro, ockiibku y mepion XVI-XVII cr.ct.
nepeOyBanma y ckmagi Peui ITlocmomnwmroi'®
1 3 npyroi nonoBuHu XVII ct. — Ykpaincekoi
reTbMaHChKOI Jep)kaBM, Xxoua U 30epirana
ABTOHOMHHUIT cTaryc!’. 3BakarouM Ha BKa3aHe,
3anopo3bky Ciu chijf BBaKaTH aBTOHOMHOIO
pecmyOIiKOI0 y CKJIa/li Ha3BaHUX JAepikaB. Ale
y TaKkoMy pa3i Ba)KKO BU3HAUUTH (OpPMY Biac-
HOCT1 Ha 3emenbHul (pona 3anopo3pkoi Ciuli,
OCKIJIbKH BOHA HE OyJ1a aHi Iep>KaBHOIO (3eMIIS
Oyna BHKIIOYHOIO BIJIACHICTIO 3amopo3bKoi
Ciui, a He Peui [locnonuToi uu ii npaBurens),
aHi OOIMHHOIO (OOIIMHA HE BOJIOJII€ O3HAKAMH
aBTOHOMHOI pecnyOsiku, a TOMYy MOHATTS
OOLIMHM € 3aHaATO APIOHUM ]ISl OTOTO)KHEHHS
3 HUM 3anopo3bkoi Ciui). Ha Hamry aymky,
3 OISy Ha IEMOKpaTHYHUM ycTpii 3anopos-
pKkoi Ciul 1 HaJIeXKHICTh 3eMeJb Ha TIPaB1 CIILIb-
HOl BiIacHOCTi, ToOTO HaceneHHro Ciul 3ara-
oM (He JhIIe BIMCHKOBHM, alie M celstHam),
3 MOXKJIUBICTIO KOPUCTYBAHHS HUMU Ta IOP1Y-
HUM TEPEPO3MOIIIOM MK KOKHUM OKPEMHUM
YJICHOM KO3aIbKOTO TOBAPUCTBA, MO>KHA TOBO-
PUTH PO BIACHICTh HAPOIY, KW MMPOXKHBAB
Ha TEpUTOpisiX 3amopo3bKUX BOJIBHOCTEH.
VY takoMy pa3si BBa)XaeMo, 1110 y Mepiof, KoIu
3emiisi Oyjla BHKJIIOYHOKO BJIACHICTIO KO3allhb-
KOT'O TOBAapHCTBA, HacelneHHs 3anopo3bkoi Civl
BOJIOJIIJIO TTPAaBOM KOPHCTYBAHHSI IPUPOTHUMH
0o0’€KTaMu TMpaBa BIIACHOCTI YKpaiHCHKOTO

3 3axapuenko ILII. Ictopis mepkaBu i mpasa
VYxpainu : miapyyauk. Kuis : Arika, 2005. C. 121-125.

4 Curauk O.M., Taxesa K.M. JlepxxaBoTBOpUmit
po3BuTOK 3amopo3bkoi Cidi sK 3pa30K cepeqHbOBIU-
HOTO BiCHKOBO-JTUIIAPCHKOTO OpHeHY. [cmopuuruil
30ipHUK  Menimononbcokoeo 0epicasHozo neodazoiy-
Ho20 YHieepcumemy imeHi boedana XmenvHuybvkozo.
2015. Ne 3. C. 126-136.

15 3axapuenko ILIL. Icrtopis nmepkaBu 1 mpaBa
Vkpainu : miapyunuk. Kuis : Arika, 2005. C. 172.
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Branovytskiy Viktor

HApoay Ha TEPUTOPii Takoi aBTOHOMHOI pec-
ny6niku. Illomo oTpumaHHS NOKyMeHTa Ipo
MpaBO KOPUCTYBAHHs 3€MJICI0, CIUIATH IMO/AT-
KiB 1 BUKOHAHHS IOBUHHOCTEH, TO 1€, Ha HAIIy
JTYMKY, TO3BOJISIE€ BIJTHECTH KOPUCTYBAHHS 3EM-
JICI0 JI0 Kareropii cremiaabHOTO MPHUPOIOKO-
PHUCTYBaHHS.

Onpa3y 3ayBa)XnMo, 1[0 y TAaKOMY pa3i He
HIeTbes Ipo CXOXKICTh 3 OPEHJIHUMU BIITHOCH-
HaMH, TPO Ky MU 3a3HA4Yalld BHILE, XapaKTe-
PU3YIOYM BIAHOCHHU TPUPOAOKOPUCTYBAHHS
B IHIII ICTOPUYHI MEpIOau Ta IMiJ Yac mepe-
OyBaHHS YKpalHCBKHX TEPHUTOpI Yy CKJIal
HIIUX JIep’KaB, OCKIJIBKYA BOHU BIJPI3HAIOTHCS
3a BU3HAYAJIbHUMHU O3HAKAMH: y CXOXKHUX Ha
OpEeH[IHI BiTHOCHHAX, 3a SKUX MEBHI BEPCTBU
HaceleHHd IUIaTHO (3a IUIary y TIpOLIOBIH
1 HarypasibHIi ¢dopmMax, BUKOHAHHS IOBU-
HHOCTEH) KOPUCTYBAIUCH MTPUPOAHUMH 00’ €K-
TaMH, 1X BJIACHUKAMHU BUCTYTAJIM 1HIII 0cOOU;
MPUPOJOKOPUCTYBadl HE OyIu CKJIaI0BOIO
YACTUHOIO HACEJICHHS, SIKOMY HaJeXalld MpH-
POZIHI pecypcu Ha IMpaBi BIACHOCTI; CHUIBHO,
30KpeMa HapoAHOI ()OPMHU BIACHOCTI HA HUX
HE ICHYBaJlo, BOHHM HaJeKall OIHOOCIOHUM
Cy0’€eKTaM: TMpaBUTEISIM, LUIAXTHYaM (abo
IHIIMM TIpeJCTaBHUKAM 3HaTi Ta apUCTOKpa-
Tii y TIOTEpenHi iCTOpWYHI Tepioau), MyXiB-
HUITBY; OIIaTa 3IACHIOBAINCH HAa KOPHUCTH
BJIACHUKIB TPHUPOIHUX OO €KTIB; MOPAIOK
JOCTYITy Ta KOPUCTYBaHHS TaKUMHU 00’ €KTaMu
BH3HauaBcs abo iX BIACHMKaMu, a0 Ha HOP-
MaTuBHOMY piBHi. Lle, Ha Hamy TyMKYy, 1onaTt-
KOBO ITIITBEPDKYE TMO3UIIIIO MO0 MOKITUBOCTI
BH3HAHHS HAPOAHOI (OPMHU BIACHOCTI HA 3eMJI1
3amopo3pkoi Ciul Ta BHU3HAYEHHS MPABOBUX
MOXKJIMBOCTEH 11 HACEJIEHHSI HA KOPUCTYBAaHHS
HUMH SIK TIpaBa Ha KOPUCTYBaHHSI TPUPOTHUMHU
o0’€KTaMH TMpaBa BIACHOCTI YKPaiHCHKOTO
HapomIy B Mexax 3armopo3bkoi Cidi.

OTxe, BHUKJIAQJAECHE J03BOJISE 3pOOUTH
BUCHOBOK, 110 y 4acu Peui IlocnonuToi Ha
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teputopii 3anopo3bkoi Cidi Bmepiie B icTo-
pii Ykpainu 3’sBIsSIETbCSI HApOJHA BJIACHICTH
Ha TPUPOAHI O0’€KTH, a y HACEJEHHs, SIKe
OPOXXUBAJIO y 3alMopO3bKUX BOJBHOCTSX, —
mpaBa Ha KOPUCTyBaHHS HUMH. [Ipore micis
YTBOPEHHSI YKpaiHChKOI I€TbMaHCBKOI Jep-
KaBU 1 MOCWJICHHS Ha Hei BIUIUBY 3 OOKy
MOCKOBCBKOTO TIapsi, SKHW CTaB BEPXOBHUM
IIpaBUTEJIEM 3€MeENb 3arnopo3bKux BoapHOC-
Tei'®, ocTanHi (PaKTUYHO BTPATHIIN 3HAYCHHS
HApO/JHOI BJIACHOCTI, OCKUIbKM Ouiblle He
nepeOyBajau y BUKITIOUHINA BJIACHOCTI KO3allb-
KOTO TOBapUCTBA.

[ToBTOpHO Ta BXE OQIIIHHO MPABO HAPOI-
HOT BJIACHOCTI Ha MPHUPOJHI PEeCypcH 1 MpaBo
IpPOMaJsiH Ha KOPUCTYBaHHS HUMH OQOPMH-
uck B Yipainiy 1917 p. micns Gypxya3Ho-Je-
MOKpaTU4YHOI peBoJoLii 1 po3nany Pociiicekoi
iMnepii, komu OyJa0 MPOTONOIIeHO YKpaiH-
ceky Haponny Pecny6umiky. 3okpema, nepioi
HOPMAaTHBHO-IIPABOBOI pPEIIAMEHTAllli BOHHU
HaOymu y III YuiBepcani VYkpaincekoi LleH-
tpanbHOi Pajm Bix 7 (20) muctomama 1917 p.V.

OcTarouHo BOHH OyJIM TPOTOJIOMICH] MICIIs
Buxony Ykpainu 3i ckiiagy CPCP Ta moOynoBu
HOBOI JIep>KaBM Ha JEMOKPATUYHHUX 3acajax
1 IIHHOCTAX M 3aKpiljieHI Ha HOPMAaTUBHOMY
piBHi y cT. 1 3emenbHOTO KOztekey (mani — 3K)
YPCP Bix 18 rpyaus 1990 p.'® ta ct. 1 3akony
VPCP «Ilpo BrnacHicts» Bij 7 motoro 1991 p."°.

16 3axapuenko ILII. Ictopis mep:kaBu 1 mpaBa

Vkpainu : miapyuynuk. KuiB : Arika, 2005. C. 129,
137-138, 172.

7(IIl) ~ VYuisepcan  VYkpaincekoi  LleHTpasn-
Hoi Pamm : Bim 7 (20) mmcromama 1917 p. URL:

http://gska2.rada.gov.ua/site/const/universal-3.html
(mara 3BepHenHsi: 12.06.2021).

18 3emenbHuil Komeke Ykpaincekoi PCP : Big
18 rpymus 1990 p. Ne 561-XII. Bioomocmi Bepxosnoi
Paou YPCP (BBP). 1991. Ne 10. Cr. 98.

1 TIpo BnacHicTh : 3akoH YKpaiHChKOT PastHChKOT
Comianictuunoi Pecny6mixu Big 7 motoro 1991 p.
Ne 697-XI11. Bioomocmi Bepxoenoi Paou YPCP (BBP).
1991. Ne 20. Cr. 249.
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Branovytskiy Viktor
BucnoBku
Takum 4YMHOM, BHKJIAQJCHE HO3BOJISLE
HaroJIOCUTH Ha TOMY, 1110 OCHOBHUMH Iiepe-
IyMOBaMH CTAHOBJICHHS IpaBa T'poMalsH
Ha KOPUCTYBaHHS NPHUPOAHUMH 00’ €KTaMH
IpaBa BIACHOCTI HApoy YKpaiHu Oynu TaKi:
1) BUHUKHEHHS ¥ O(OpPMIICHHS TIpaB BJac-
HOCTI Ha NpUpPOAHI 00’ €KTH; 2) YCBIIOM-
JIEHHS CYCIUIBCTBOM CYTHOCTI BJIACHOCTI
Ta popMyBaHHA (CBOEPIAHOT) TOBAru 10 Hef,
3) mosiBa AepkaBu, AKa 3abe3mnedye JOTpH-
MaHHS IIpaB Ha NPUPOJHI 00’ €kTH; 4) 3MEH-
[ICHHS BIUIMBY Ta 3rOJOM 3HUKHEHHS BIlaJIu
OJIHOOCIOHOTO TmpaBuTens 1 QopMyBaHHA
JEMOKPaTUYHOTO YCTPOI y jaepxkaBi (abo

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/21
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OKpEeMHUX  aJIMIHICTPaTUBHO-TEPHUTOPiaTh-
HUX OJWHUIIAX): BIIEpIIE MPUPOAHI 00’ €EKTH
CTaJli BJACHICTIO Hapoay 3amopo3bKoi
Ciui, a Ti HaceneHHs OyJloO HajaiJIeHE MpPaBo-
BUMHU MOKJIMBOCTSIMH KOPUCTYBAaHHS HUMH
y nepiog XVI-XVII ct.ct., xonu npuponaxi
00’exTn Oynu CIIJIBHOIO BJIACHICTIO Biiichka
3amopo3bKoro, a 3anopo3pka Cid Maja aBTo-
HOMHUM cTatyc y ckiaal Peui Ilocmonm-
TO1; BApPYre BOHU Oynau MPOTOJIOLIEHI Micis
po3maxy Pociiicekoi immepii Ta TPUXOTY
HOBOi J€MOKpATUYHOI BJaJd Ha TEPUTOPIi
Vkpainu (Ykpaincekoi Llentpansuoi Paan);
BOCTaHHE — MIicis HAOyTTa YKpaiHOIO CyBe-
peHiTeTy i mouyatky (popMyBaHHS MPaBOBOI,
JEMOKPATUYHOI IepIKABH.
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Today, the European vector of development of Ukraine makes it necessary to bring
the national statutory regulations in line with the regulations and standards of the European
Union and, in particular, to unify civil legislation in the context of certain issues related to
aspects of private law regulation of public relations. A well-structured system of private law is
not only a guarantee of transparency of national legislation for its respective subjects, but also
a basis for the implementation of private interests. Accordingly, the rapid development of public
relations today requires the search for the most effective ways for recodification of the current
civil legislation in the context of private law regulation. In this context, the issue of the need
for private law regulation of the sphere of family relations is relevant. Thus, understanding
the importance of modern recodification of civil legislation not only from the point of view of its
rationalization but also in view of the possibility of creating a single or at least conceptually
unified legal act of private law, the authors of this article would like to draw attention to
private law regulation and standardization of this area. It allows to make decisions related
to further innovative country development more efficiently. The development of proposals
and recommendations on the need for recodification of the civil legislation of Ukraine through
the prism of European and world experience in the field of family relations will make it
possible to more effectively resolve topical issues related to their private law nature. Developed
proposals for the recodification of civil legislation, in particular, demonstrate the similarity
of the private law nature of civil and family law, which is the unifying basis for the inclusion
of legal norms that regulate family relations into the Civil Procedure Code of Ukraine, that
is the representative of private law of Ukraine, which will allow to properly regulate existing
public relations in this area.
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Jesiki acneKTH PO3BUTKY YHHHOTI'O CiMeiHHOr0 3aKOHOIABCTBA B KOHTEKCTi
pexoaudikauii HlnBinbHOrO KogeKkcy Ykpainu

bynam €ecenia Anamoniiena
00KMOp IOPUOUHYHUX HAVK,
cmapuuti 00C1iOHUK

IIpuoninposcvkozo nayxkosoco yenmpy HAH Yxkpainu i MOH Yxpainu

Ilankeeuu Iean Muponosuu
00KMOp I0PUOUYHUX HAYK,

npoghecop xagheopu KOHCMUMYYiHO20 NPABa Mma 2aiy3e8uUx OUCYUNIIH
Pisnencokoeo nayionanbHoeo ynisepcumenty 600H020 20Cn00apCmed

ma npupoooKopucmysants, Yxpaina

ITiuxko Poman Cepcitioeuu
KaHouoam 1opuoudHUxX HayK, a08oKam,

doyenm xagheopu YuBiIbHO-NPABOBUX OUCYUNIIH JTHINPOBCHKO20 0epIHCABHO20

VHigepcumemy 6HympiuHix cnpas, Yxkpaina

Beryn

Ha cyuacHomy erarii €Bponenchkoro BeK-
TOpa PO3BUTKY YKpaiHM BUHHKAE HEOOX1AHICTh
MPUBEICHHS HOPM HAIIOHAJHLHOTO 3aKOHO-
JABCTBA y BIAMOBIAHICTH JO HOPM Ta CTaH-
naptiB €Bpormeiicbkoro Corosy, 110, 30KpeMa,
CTOCY€ThCs YHi(IKaIli YUHHOTO ITUBUIBHOTO
3aKOHO/IaBCTBA B KOHTEKCTI OKpPEMUX MUTaHb,
OB’ SI3aHUX 3 ACTIEKTaMH MIPUBATHOIIPABOBOTO
PETYIIOBAHHS CyCHUIBHUX BITHOCHH. Y IIbOMY
CEHCl aKTyaJIbHUM € MHTaHHS JOIIJIBHOCTI
MPUBATHONIPABOBOTO  YHOPMYBaHHS — chepu
CIMEHHUX BIAHOCHH, y 3B’SI3KYy 3 UMM aBTOPU
BBA)KAIOTh 32 JOLIIJIbHE MPUBEPHYTH yBary a0
MIPUBATHOIIPABOBOTO PETYITIOBAHHS 1 PO3BUTKY
3a3HaueHoi cepu. OTxe, 3 ONIALYy HA 3a3HA-
YeHe MeTOI0 CTAaTTi € BHU3HAYEHHS MOJalb-
IIMX MOXJIMBHUX HampsMiB PO3BUTKY chepu
CIMEHHUX BIIHOCHMH Y KOHTEKCTI pexoaudika-
1111 UBUILHOTO 3aKOHOAABCTBA YKpaiHMU Kpi3b
MPU3MY €BPOINEHCHKOTO Ta CBITOBOTO JOCBIY,
o0 JacTb MOXJIMBICTH OUIBII €(PEKTUBHO

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/21
WWW.UNI-GOETTINGEN.DE/REOS

BpETYJTIOBaTH aKTyaJIbHI NMHUTaHHS, TOB’s3aHI
3 IXHBOIO IIPUBATHOIIPABOBOIO IIPUPOIOIO.

Bukaa 0cCHOBHOro Martepiaiy

Y 19 Hoseni immeparop BizaHTilickkoi
immiepii Jles VI Mynpuii nucas: «He s Toro,
1100 3aCy/KyBaTH, HE JJIS TOTO, 1100 BO3BEIIH-
9UTH cebe, MH pOOMMO TIEPETIIs]] 3aKOHIB, aje
00 y Mipy MOKJIMBOCTEH YCYHYTH HEBIAIO-
BIJIHI 710 )KUTTEBUX 1OTPeO miananux»'. Takui
TOTOYAaCHUIM TMOKJIMK IMIepaTopa A0 OHOB-
JICHHS BI3aHTIMCHKOTO 3aKOHOIABCTBA, SIKE BIKE
ICHYBAaJIO HE OJIHE CTONITTA, MOXe OyTH sicKpa-
BUM emirpagoM 10 pexoaudikailii cyqacHOTO
IIUBITLHOTO 3aKOHOJABCTBA, KA HUHI MOCTY-
MIOBO PO3MOYMHAETHCS B YKpAiHI.

beszymoBHo, o crarts A. JloBrepra «Peko-
mudikaris [luBiIpHOTO KOJEKCY YKpaiHHU:

' Cro3romoB M. . «Bacuinkuy» Kak UCTOUHUK JUIS
BHYTpeHHEW ncrtopun Buszantun. Buzantuiickuii Bpe-
mennuk. 1958. T. XIV. C. 67-75.
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OCHOBHI YHHHUKH 1 TIEPETYMOBH JJIsl CTApTy»?
3 HOBOIO CHJIOIO CITOHYKaJla BEJIbMHUIIIAHOBHUX
[UBUTICTIB Ta TOCTIOJIAPHUKIB JI0 JUCKYCIi PO
nomo ['ocrogapchKoro KoJiekcy YKpaiHu i roc-
MOJIAPCHKOTO MpaBa 3arajoM. He BTpydarodnch
y X1/ 3a3HA4Y€HOI JTUCKYCli, XOUeMO 3aIporio-
HYBaTl JUIS OOTOBOPEHHS IHIIMH JHUCKYPC
pexoaudikaiiHux poOIT MOA0 BKIIOYCHHS
HOPM CIMEMHOro 3aKOHOJABCTBA JI0 OHOBIIE-
Horo [[uBiIbHOTO KO/IEKCY YKpaiHu sIK 3aKOHO-
JTAaBYOTO BUPA3HHUKA KOHIIEMIIIT HAI[IOHAIEHOTO
MPHUBATHOTO TpaBa, KUK OU BpETyIbOBYBaB
npaBa Ta OOOB’SI3KM OCOOM, HE3QJICKHO BiJ
00’€KTa MPUBAaTHO-NIPAaBOBUX B1IHOCHH, ydac-
HUKOM SIKMX Taka oco0a Moxe OyTH.

Bimomumu 3apyOiKHUMU 1 BITYUN3HSIHUMHU
BYCHHUMH JOCUTHh TPHUBAIMA dYac MOPYIIy-
BaJOCs TMHUTAHHS MPABOBUX IIJICTaB, SKUMU
MOXKHa Oyi0 O OOIpyHTYBaTH 1 BUIIPaBIATH
3MIACHEHHS BaXJIMBUX PIIICHb, OB’ SI3aHUX
3 pekogudikaiiero abo IHIIOK MOJEpHI3a-
II€I0 HAI[IOHAJILHUX 3aKOHOJIABCTB Y TOMY YH
IHIIOMY X moeaHaHHI. Tak, 30Kkpema, Pene
Kalpisik ogHMM 3 KIIOUOBUX MOMEHTIB y HEOO-
X1JIHOCTI MOAANBIINX JIii, OB’ I3aHUX 3 PEKO-
mudikaiiero, Ha3WBa€ «IPABOBY HEBH3Haye-
HICTB». «OCKUIbKM MOTpeda B KOJIEKCl — IIe
norpeba B NPaBOBi BH3HAYEHOCTI, SIKY Bil-
9qyBa€ HUHI CYCIIIBCTBO 1 a0COIIOTHO KOXKHUN
rioro uien», P. KaOpisik BBakae, 1mo «konudi-
Kallis € BIJNOBIIII0 Ha MOTpPedy y MpPaBOBii
HEBU3HAYEHOCTI»’.

OTxe, OMHUM 3 HAWOLIBII aKTyaJbHUX
NUTaHb, IKUM HUHI OMIKYIOThCS MTPEICTABHUKH
HayKOBHX 1 IPOQECIHHUX KUT y TaiTy31 FOpUCIpY-
JIEHIT1, € TMTaHHS TMMOAAJBINOI pekoaudikaiii
YHHHOTO IMBUILHOTO 3aKOHOJABCTBAa YKpaiHH

2 Toerept A. Pexomucikariist [{IUBLTBHOTO KOIEKCY
VYKpaiHU: OCHOBHI YMHHUKH 1 IEPEyMOBHU IS CTapTy.
Ilpaeo Yrpainu.2019. Ne 1. C. 27-41.

3 Pene Kabpwusik. Kogudukarmu. Mocksa : CraryT,
2007.476 c. C. 115.
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B KOHTEKCTI BU3HAYEHHS HAHOUILII ONTHMAIIb-
HOT'O Ta €(EeKTUBHOIO MeXaHi3MYy ii 311HCHEHHS
1 BH3HAUCHHS HAJIC)KHUX MIACTaB JJIA ILIBOTO.
I'B. XypOemtok migkpeciitoe 00’ eKTHBHI 00cTa-
BUHU, SKAMHU HUHI 3yMOBJICHa HEOOXITHICTPH
koaudiKalii sik Takoi. 30KpemMa, BUSHUM BiJI3Ha-
YEHO, 1110 «KOU(iKaIlisi 3yMOBIIEHA 00’ €EKTUBHO
c(hopMOBaHUMH TIPOIECAMH CYCITUIBHOTO PO3-
BUTKY, aKTHBI3aI[I€I0 3aKOHOTBOPYOTO TIPOIIECY,
cnpobaMu iHTerpallii Ta Y3rO/KSHHS 3aKOHO-
JTABYOTO MACHBY, YCYHEHHS CYINEpPEYHOCTEH,
KONi31iiHUX HOpM Yy mpaBi. Le crano ocobnuBo
BITUYTHUM Yy 3B’SI3Ky 3 NMPUAHATTSIM [IMBiTB-
Horo, Cimelinoro, ['ocrmogapchkoro KoAeKcis. . .
KOJIU CTaJi0 a0COJIOTHO 3pO3YMLIO, IO IMPO-
BejicHa Konmuikallisi mpu3Beia HE TUIbKU 10
HOSIBM HOBUX MPABOBUX KOJII31i, 110 HE CIIPUSIE
BUPILLIEHHIO HarajabHUX MPOOJIeM CyCIHLIHLHOIO
PO3BHTKY, a i fjo/1ana 0e371i4 MOBHHX HEeopey-
HOCTEH, CTHIIICTUYHUX HETOYHOCTEH, HEOIHO-
3HAYHOCTEH y TEPMIHOJOTTYHOMY PO3YMiHHI
nedinimiin®.

Jlo 1poro, Ha Hamly IyMKY, HEO0OXiJTHO
JIOJIaTH MparHeHHs YKpaiHu 1 TPUBECTH HOPMHU
HAI[IOHAJILHOTO 3aKOHOJIaBCTBA Yy BiJIOBII-
HICTB JI0 HOPM Ta CTaHAAPTIB €BPOIEHCHKOTO
Coro3y, 1 yHI(iKyBaTu 3aKOHOAABCTBO B KOH-
TEKCTI OKPEMUX MUTaHb, MOB’SI3aHUX 3 aCTICK-
TaMd  TPUBATHO-TIPABOBOTO  PETYIIIOBaHHS
yKpa-
THCBKOTO TMapJIaMeHTy, IO CHpsSMOBaHA Ha
NPUBEICHHS YKPAiHCHKOTO  3aKOHOJABCTBA

CyCHuTbHUX BiMHOCHH. JlisUTBHICTB

Y BIMOBIAHICTH /IO €BPOTICHCHKHUX CTaHAAPTIB,
BiJIKpMBA€ NUISAX JIO MOTIMOJICHHS iHTETpaIlii-
HUX nporieciB 3 €Bponeiicbkum Coro3oMm.

Ha nam momsiz, milicHa CTpyKTypa OHOB-
neHoro [IuBUTEHOTO KOEKCy YKpaiHH HEMOXK-
nauBa Oe3 BUPIIICHHS MUTAHHS CIIBICHYBaHHS
[usineHOoro Ta CiMEHHOTO KOJCKCIB, a TaKOX

* Kypbemtok TI'B. Jlo mpobiemu koaubikarriit
yKpaiHChKOro TpaBa (KOPOTKMH aHaJITUYHHHA OIVISA
ictopii). Haykosi sanucku. T. 38. 2005. C. 33-38.
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rajgy3eBoi MPHHAIEKHOCTI CIMEHHOro Mpasa
3arayioM. Bizomo, 1o auckycis mozmo CriiBicHY-
BaHH: B YkpaiHi LluBineHor0 KOtekey Ta Cimeit-
HOTO KOZIeKCY Ma€ mIrOoKi KopinHs. Tak, y pasi
MOTHUBYBAHHSI BUJAUICHHS CIMEMHOro IpaBa
B OKpeMy raiy3b npaBa 1 kogudikalii npura-
MaHHUX 1l MPABOBUX HOPM «TOUKOIO BIIJIIKY»
Bructymnae crartst 1967 p. «Cimeline mpaBo K
caMOCTiiiHa rajy3b IpaBay BIJIOMOTO paJisiH-
cpkoro BueHoro €.M. BopokelikiHa, B sKiii
BiH BHCBITIINB CBOI MOIISIN 3 MPHUBOIY CaMo-
CTIMHOCTI Tajy3l CIMEHHOro mpaBa, 3a3Haya-
I04H, 10 ICHYBaHHS CIMEIHOTO MpaBa sIK caMo-
CTIHHOI rajy3i paJisHCHKOTO IpaBa 3yMOBJICHE
00’€KTUBHUMH TEPEIYMOBAMU: CHEUUDIIHUM
XapaKTepOM ILIMBLUIBHUX BITHOCHH, PETylIboBa-
HUX LI€I0 CYyKYITHICTIO IPAaBOBUX HOPM; CIIe-
UUGIYHUMHA TUTSIMH, K1 TAKUM PEryJiOBaHHIM
JOCSATAIOThCS; CHEUU(PIUHUM METOIOM, SKUN
3a0e3reuye HalKpae JOCATHEHHS ITUX I .
I cripaBni, cnenndiuyHmii Xapakrep CyCHIbHUX
BIZIHOCHH, BPETYJILOBAaHUX CIMEHHUM 3aKOHO-
JTAaBCTBOM, OyI10 3akpiruieHo B OCHOBaX IUBLITb-
Horo 3akoHoaaBcTBa Coro3y PCP i1 pecryOik
Ta pecyONIiKaHCPKUX KOJAEKcax TMpo ILTI00
Ta cim’10. Tak, 30kpema, B [IpeamOyri Koxekcy
npo o0 Ta cim’o Ykpaincekoi PCP 1969 p.
MDK THIIAM 3aKPIIUTIOBAIOCS Tacyio MI0A0 Typ-
60T PO paITHCHKY CIM 10, B K1l rapMOHIIHO
MOETHYIOTBCSI TPOMAJIChKI Ta OCOOHWCTI 1HTe-
pecH TPOMaJsiH, OCTaTOYHE OYMILIEHHS CiMeil-
HUX BIJIHOCHH BiJl MaTepiajJbHUX PO3PaXyHKIB,
YCYHEHHSI 3aJIUIIKIB HEPIBHOTO CTAaHOBUIIA
KIHKU B TOOYTi 1 CTBOPEHHS KOMYHICTHYHOL
ciM’i, B sKiii 3HAWIYTh CBOE TOBHE 3aJI0BO-
JICHHS HaWOUIbII TIMOOKI OCOOMCTI MOYYTTS
mroneit. Ile xopemroBasocs i3 4. 1 ¢T. 6 mporo
Konexkcy, B sKiii 3aKpiuIioBaiocs, 110 IpaBoBe
pEryJItOBaHHS NUTFOOHMX 1 CIMEHHUX BITHOCHH

S Bopoxeiikua E.M. CemeiiHoe mpaBo Kak camo-
cTosiTeNbHAs oTpacib npasa. Cosemckoe eocyoapcmeo
u npaso. 1967. Ne 4. C. 29-37.
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B YKpaiHi 3IIHCHIOEThCS TUIBKH JIepKaBoro®.
Sk OGaummo, mpUMar Jep>KaBHUX I1HTEPECIB
3aKpITUTIOBABCS 1 Y TaKUX IHTUMHHUX BIJHOCH-
Hax, sk ciMerHi. Hagani B mpuitnsaTiii y 1977 p.
Koncrutynii CPCP y ct. 53 yitko Oyno 3adik-
COBaHO, IO ciM’sl mepeOyBae Il 3aXUCTOM
Jep>kaBu’. AHAJIOTIYHY HOPMY BCTaHOBITIOBAJIA
ct. 51 mpwuitnasaToi y 1978 poui Koncturymii
Vipaiucekoi PCP?. 1le BimoOpaxano maHyrodi
y TOM 4Yac JepKaBHi OIS, 32 SIKUX JICPIKaBa,
Oepyun Ha cebe (yHKIIIIO0 BU3HAHHS UTFOOHUX
BIJTHOCHH, BUpa)kajla IIUM CYCILJIbHY 3alliKaB-
JICHICTh Y B3aEMHUHAX MK CTaTSIMH 1 OTHOYACHO
CTBOpIOBajIa HEOOX1AHY MEPeTyMOBY UIs eek-
THUBHOT'O BIUTUBY Ha HHUX'.

3 Bigxomom CPCP y nuBinizamiiiny craf-
HIMHY 3A1HCHIOETHCS IEPEOCMUCIICHHS TTOTJIS-
JIIB Ta MIAXOIB JIO MPAaBOBOTO PETYIIIOBAHHS
CYCIIUTLHUX BIJHOCHH 1 CIMEHHHUX 30KpeMma.
Tax, uynana Konctutymist Ykpainu 1996 p.
y cT. 51 mporosoniye, o ciM’si OXOPOHSETHCS
JIep’KaBol0. 3amiHa JIECITIB  «3aXUIIAEThCS/
OXOPOHSETHCS» O3HA4a€ 3aMiHy TMOTIISATY
JIep>KaBU II0JI0 CBOTO BITHONICHHS 70 CIM’1,
OCKIJTBKHM BIJIOMO, IO OXOpOHAa B IIMPOKOMY
CEHCl BKITIOYA€ y cebe 3aXoAu He TUIBKH Tpa-
BOBOT'O, ajJ¢ ¥ EKOHOMIYHOIO, ITOJITHYHOTO,
Oprasi3aiiiHOTO Ta IHIIIOTO XapakKTepy, CIIpsi-
MOBaHI Ha CTBOPEHHS HEOOXITHUX YMOB IS
3MIMCHEHHSI Cy0’ €KTUBHUX TPaB, 3a JOIMOMO-

¢ Kozmexc nipo 1mwmro6 ta cim’to Ykpaincskoi PCP :
3akon Ykpainu Bin 20.06.1969 p. Ne 2006-VIII. Bioo-
mocmi Bepxosnoi Paou YPCP. 1969. Ne 26. Ct. 204.

" Kykymkun 10.C., YuctsikoB O.M. Koncrurymus
(OcuorHoii 3akoH) Coro3a Coerckux COIWANTACTH-
yeckux PecryOmuk. 7 oktsa0ps 1977 r. Odepk ucropuu
coBerckorr Konctutynmn. MockBa : «llomutuzmary,
1987. C. 315-365.

8 Koncrutymiss (OcHoBHUM 3akoH) VYKpaiHCBHKOI
PCP : OcHoBuuii 3akon Bix 20.08.1978 p. No 888-
IX. Bioomocmi Bepxosnoi Paou YPCP. 1978. Ne 18.
Cr. 268.

? CeepmioB I'M. Bpak u pa3son. Mockpa—JIeHHH-
rpan : pen. uzn-sa «AH CCCP», 1949. 148 c.
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rOl0 4Ooro 3a0e3MmeuyyeThCs CTaJiCTh TMPaBoO-
BITHOCHH Yy iX HOPMAJIbHOMY, HETIOPYIIHOMY
crani. OTxe, AepKaBa BXKE HE € TUM aKTUBHUM
crioctepiradem (30epiradem mMHOT) y CIMEHHUX
BIIHOCHHAX, SIK 1I€ OYJI0 Y MUHYJIOMY.

Came Tomy B 4. 2 cT. 1 yunHoro Cimei-
HOTO KOJIEKCY YKpaiHU BKa3y€ThCs, IO Pery-
JIFOBAHHS CIMEMHUX BIJHOCHH 3I1HCHIOETHCS
nuM KojiekcoMm 3 MeTOI0:

— 3MilHEHHS ¢iM’T SIK COIaILHOTO 1HCTHU-
TYTY 1 SIK COI03y KOHKPETHHUX 0Ci0;

— YTBEp/DKEHHS  IMOYyTTS  OOOB’SI3KY
nepen 0aTbKamu, TIThMH Ta 1HIIUMH YICHAMH
CIM’T;

— moOyIOoBH CIMEHHUX BIAHOCHMH Ha
NapUTETHUX 3acagax, Ha TMOYYTTAX B3aEMHOL
J1000B1 Ta IOBAarv, B3a€EMOJOIOMOIH 1 Iij-
TPUMKU;

— 3abe3rieyeHHs] KOKHOI JUTUHH CiMEW-
HUM BHXOBaHHSM, MOXJIHBICTIO JIyXOBHOTO
Ta (P13UYHOTO PO3BUTKY.

I perynsatopoM CiMEHHUX BITHOCHH € BXKE
HE JIepKaBa, a BINOBITHUI HOPMAaTUBHO-TIPa-
BOBHMI aKT. Tak, MpuBaTHO-NPAaBOBUI XapaKTEP
CIMEHHUX BIJIHOCHUH € HE3alePEYHUM, a TOMY
HasBHUM 1 JUCIYT WIOAO CITIBBIAHOIICHHS
IUBUTPHOTO Ta CIMEWHOro mpaB. 3BEPHEMO
yBary, mo we [ @. [llepmeneBny Bka3zyBas, 1110
«(i3uuHUM 1 MOpaTIbHUN CKJIIaJA CiM i CTBOPIO-
€THCS 1032 TIpaBoM. OpuInYHI HOPMH, SKIIO
BOHM 30iraroTbCs 3 CTHYHUMH, BHUIAOTHCS
3aliBUMH, SIKIIIO BOHU 3HAXOISTHCS B TPOTH-
piudi, To OopoThOa iX HepiBHA, 3BAKAIOYM Ha
3aMKHYTICTh 1 HEBJIOBHMICTh CIMEHHHMX BiJ-
HocuH. HOpuanunamii eneMeHT HeoOXiTHUI
1 JOUUTbHUM y Traiy3i MalHOBHUX BIJTHOCHUH
YICHIB CIM’1, I BHU3HAYCHHS BHYTPINIHIX
1 30BHIIIHIX MaWHOBUX BigHOCUH CiM’ In'C.
I ockinpku HHHI y pycl HaHOUIbLI »KBaBUX

0 Mepuienesuy  T.d. Pycckoe
npaso. Kazanb, 1894. 688 c. C. 455.

TpaXaAaHCKOEC
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JUCKYCii mom0 pekofudikaiii HUBIIEHOTO
3aKOHOJABCTBA  3QJIMIIAETHCS  BITKPUTHUM
MIUTAHHS MOAAIBINOI HEOOX1THOCTI OKPEMOTo
icnyBaHHs CiMEHHOTO KOJEKCY, TO TOCTa€
NUTAHHA: YU NOTPIOHO HOro 3ajumiaTH aBTO-
HOMHUM, Y1 HEOOX1/THO BCE JK TaKW BKJIIFOUUTH
tioro B LluBinpHUN KOmEKC?

3a cnosamu JI.B. Kpacunpkoi, 3aro-
CTPEHHS JHUCKYyCli IIOJ0 CIiBBIIHOIICHHS
CIMEWHOTO Ta IUBUIBHOTO TMpaBa 3yMOBJICHE
TAM, IO 10 TpoekTy LMBinpbHOTO KOAEKCY
Vkpainn Oyna BKJIIOUEHA KHUTA IIOCTa
«CimeitHe mpaBoy», sKa B MOAANbIIOMY Oyra
3 HBOTO BUKJIIOUEHA, OCKUJIBKH MPO€EKT CiMei-
HOTO KOJIEKCY YKpaiHU sIK OKpeMHuil konudi-
KOBaHMH akT OyB NPUNHATUN 1€ 5 TpaBHA
2001 p. Ilopsm 3 muM BiOMI IUBUIICTH
BHUCJIOBJIIOBAJIUCS Ha KOPUCTh I1CHYBaHHSA
aBTOHOMHOTO CiMEWHOTO KOJEKCY, 30Kpema
3.B. PoMoBChKa migKpecatoBaia HeOOX1THICTh
BU3HAHHSA CIMEMHOro mpaBa SK CaMOCTIii-
HOT BiJ] IIMBUJILHOTO TaJly31 MMpaBa, 3BaKarouu
HacaMmIepe]l Ha PI3HUN MpEeAMET IPaBOBOTO
perymtoBanus''. Takox T.B. bogHap y oMy
KOHTEKCTI BKa3ye, IO CiMEiHEe MpaBo € CBO-
€PIIHUM, CHEUU(PIYHUM MPABOBUM MaCHBOM
1 € BCl IacTaByA JUIS BU3HAHHA CIMENHOIO
npaBa CaMOCTIHHOI Taly33[0 YKpaiHCBKOTO
npaBa, sIKa MICTUTh SIK IPUBATHOIIPABOBI
(mepeBakHO), TaK 1 MyONIYHO-MIPaBOBI (SIKi
00CITyTOBYIOTh BJIACHE CIMEWHI BiJTHOCHHM)
HopMu. [ToniOHe po3yMiHHS MicCIs CiIMEIHOTO
npaBa J03BOJIUTH HOMY HE JIMILIE «HE 3aryou-
THCS» 1 06e3 TOoro y CkiaaHii 1 Oararoacrek-
THIM MaMiTpl MUBUIBHUX BIAHOCHH, aje 1 gami
pPO3BHUBATHUCS SIK CAMOCTIMHIM Taily3i mpasa,

' Kpacunpka JI.B. CriBBigHOIIEHHS IMBIIBHOTO
Ta cimeiiHoro mpasa. Croragu mpo Jlronuny, Bue-
Horo, LluBinicTa-enoxy (1o 85-pivyus Bij IHS Hapoi-
JkeHHsT akazgeMika SlpocmaBHu MukonaiBau Illes-
yenko)/3a3ar.pen. P.O. Creanuyka. Kuis: AprEk,2017.
C. 176-186.
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HE 0OMEKEHIN y peryIroBaHHI CIMEHHHX Bif-
HOCHH IIPUBATHOIIPABOBUM XapaKTEPOM HOPM
K VYkpaiuu'?. AHTUTE30H0 BHCIOBICHOMY
MoxxyTh OyTr norsian K.I1. [To6enonocuena,
SIKWW 3a3HadyaB, 110 MPABO BCTAHOBIIOE JINIIIE
30BHIIIHI KOPJIOHU CIMEHHO-TIPABOBUX CTaHIB:
HUTI00y, CIOPiJHEHHS, YCHHOBIEHHS TOIIO,
ajie He Peryiioe iX BHYTPIIIHbOI MPHUPOJIH,
110 JIKUTH y To3arnpaBoBiii cdepi. [lozutus-
HUI 3aKOH MOX€ CTOCYBAaTHCS TUIbKH OJHI€T
CTOPOHU IIUX BITHOCHH, 3 SKOIO MOJIMBI
31TKHEHHSI aBTOHOMIi POJMHH 3 aBTOHOMIEIO
nepxasu. [lo-mepiie, nep:kaBa MOXe BTPY-
TUTUCS B 1I BITHOCHHU JIJISl 3aXHCTY OCOOM-
CTOCTI, KOJIM BOHA MPUTHIYY€ETHCS; MO-ApYyTe,
Jiep)KaBa MOXKE BU3HAYUTH O3HAKH, 32 SKHX
B3araji COI03 Ma€ MpaBO HA3WBATHCS CiMEi-
HUM, [TO-TPETE, HAPEIITI, BA3HAUYCHHIO 3aKOHY
MIJIAral0Th BCl TI MaWHOBI BIJHOCHHH, SIKI
BUHUKAIOTh M1 OKpEMHUMH 0CO0aMU BHACII-
JIOK KPOBHOT'O 3B’s3Ky Mi c00010'®. BBaxka-
109 CIMEHHE TPaBo MiAraiy33i0 MUBLILHOTO
npaBa, P.A. MaligaHuk BHUCyBa€ apryMeHT
npo Te, IO CHUIbHICTh TPUBATHOIIPABO-
BOI CYTHOCTI 3arajbHOIMBUIBHMX 1 CiMEH-
HO-TIPABOBUX BiJTHOCHH J03BOJISIE PO3ITISIATH
ciMeiiHe TpaBO HEBIJ €MHOIO CKJIaJ0BOIO
YaCTUHOIO (MiArany33:0) Tajy3i IHUBLILHOTO
mpaBa. CiMeifHe TpaBO MOXKE PO3TIISAATHCS
SIK CTIeIliaIbHE IPUBATHOIIPABOBE YTBOPCHHS,
Ha SIKE MOIMIMPIOIOTHCS HOPMH Ta iHCTUTYTH
IMBUIHHOTO TIpaBa 3 ypaxyBaHHSIM 0COOJH-
BOCTEH, nependadyeHux MojJ0KeHHSIMH CiMEe-
Horo npasa'®. TOTOXKHOIO 3 TUMH MOTIISIAMH

12 Bomgnap T.B. Cimeiine mpaBo y CHCTEMI mpaBa
VYkpainu. [lpusamne npaso. 2013. Ne 1. C. 129-133.

B To6enonocues  K.II. Kypc rpaxkmaHCKOTO
npasa. Y. 2: [IpaBa ceMelicTBEHHbIE, HACIIE/ICTBEHHBIC
u 3aBemarensabie. URL: http://civil.consultant.ru/elib/
books/16/page 1.html#4.

14 Maiinanuk P.A. PO3BUTOK MpPUBATHOTO MpaBa
VYkpainu : MmoHorpadia. Kuis : «Anepra», 2016. C. 226.
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€ Te3a, [0 HeMae Hi TeOPEeTUYHHX, Hi Mpak-
TAYHUX TJICTaB I 30€peKeHHS CcaMo-
CTIHHOCTI CIMEHHOTO MpaBa SIK CaMOCTiIHOI
ranys3i nmpasa'’.

3aranom, icHyBaHHS CiIMEHHOIO KOJIEKCY
VYkpaiHu sSIK OKpeMOoro KoAu(iKOBaHOTO HOp-
MaTHBHO-TIPABOBOTO aKTa CTBOPIOE BHCOKY
BIPOTIHICTh BIJAAJIIEHOCTI CIMEHHUX BIIHO-
CHUH BIJ] 3araJlbHUX 3acajl NpPUBATHO-TIPABO-
Boro perymoBanHa'®. CrpaBai, SKIIO TpH-
BaTHE MIPABO CIIyTye peasizalii iIHTepeciB 0cid
yepe3 HAOyTTs Ta 3IIWCHEHHS HUMH IIpaB
Ta 000B’SA3KIB, TO KOHIIEMIis €uHOro I{uBiab-
HOTO KOAEKCY YKpaiHM SIK IUTICHOTO JOKY-
MEHTa MPUBATHOTO TPaBa BCE K TAKU BUMArae
BKJTIOUEHHS CIMEIHOTO 3aKOHOJJaBCTBA Y TaKUH
JIOKYMEHT, 30Kpema, 110 1 0y710 3p00IeHO B TIPO-
exti [{uBinbHOTO KOZIeKCy Ykpainu 1996 p. sk
KHUTH mocToi «CimeitHe mpaBoy.

HeoOximHO 3a3Ha4uTH, IO 00’ €qHAHHS
HOpPM CIMEWHOTO TpaBa Ta LIMBUIBHOTO IpaBa
B €IMHOMY HOPMAaTHBHO-TIPABOBOMY aKTi Bij-
MOB1JIa€ 1 ICTOPUYHIN, 1 MPaBOBiM Tpaauiii,
10 BEAYTh CBIM BIUTIK BiJ] pUMCHKOTO IpaBa
yepe3 nmpaBo BizaHTiiichkoi iMnepii. 30kpema,
Take TOEJIHAHHSA TPABOBUX HOPM 3HAWIILIO
CBO€ BIOOpakeHHA y TakuxX (hyHIaMEHTallb-
HUX aKTax MUHYNOro, sk Jirectu FOctuniana
(VI ct.), Exnora (VIII ct.), [Ipoxipon (IX ct.).

B eBponeiichkiit Tpaaunii HoBoro uacy
HaWBaXJIMBINIE Mice TocigaroTh Koaeke
Hamomneona (1804 p.) Ta Himenpke nuBiibHE
ynoxeHHst (1896 p.), sike € B3ipueM Koaudi-
Kallii MpUBaTHOTO TIpaBa, 1 SKe, Ha BiAMIHY

Bin Komekcy Hamoneona, O0e3mocepenHno

15 Autokonbckas M.B. Mecto cemeiiHoro mpasa
B CHCTEME OTpaciiei IpaBa B CBETE pe(OpMBbI 3aKOHO-
JareibcTBa 0 Opake u cembe. Cemetinoe npaso Poccuu:
npobnemvl pazeumus. Mocksa, 1996. 512 c. C. 336.

16 Crepanuyk P.O. TIpoGiemu pehopMyBaHHS
Ta komu@ikarmii CiMEHHOrOo 3aKOHOJABCTBA YKpaiHW.
Bicnux  Xmenvnuyvkoco incmumymy pe2ioHanIbHO20
ynpagninua ma npaea. 2002. Ne 4. C. 139-145.
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1 BUOKpEMIIIO€ CiMeiiHe MpaBO y OKpeMy
kuury (IV)".

A. JloBrept BKasye, 110 MOJIEJi ONTUMAIThb-
HOI perniameHTartii st 6ararbox cdep npuBar-
HOIIPaBOBMX BIJHOCHH HHUHI IPONOHYIOTHCS
YHUCICHHUMHU JUPEKTHBaMHU 1 periaMeHTaMu
€C, HMMU aKTaMmHd, 30KpeMa, TaKUMH SK
[TpuHIMITN, BU3HAYCHHS Ta MOJCIBHI TIpaBUiIa
€BponeicbKkoro mnpuBaTHOro Impasa, I[Ipoekr
3aranpHOi cucteMu KoopauHat (abo Ilpoext
€BPOIIEIICHKOr0 MPUBATHOTO TpaBa), sIKKH Xoua
1 CTBOPEHUH SIK HAYKOBA MOJIEJb TATPUMOHIaJTb-
HOTO MpaBa 0e3 rmeyaTky o(iliHOTO CXBAJICHHS,
ajle BCe IIMpIIE 3aCTOCOBYEThCS y Oi3Hecl
Ta CyaoBii mpaxtuii. He3axaroun Ha Te, 110
11eii JOKyMEHT €BpOIEeHCHKOT0 HayKOBOTO ITPaB-
HUYOro criBroBapucTsa y crarti 1:101 kuuru
I «3aranpHi TONOXKEHHS BKa3ye, IO Il Ipa-
BWJIa HE 3aCTOCOBHI, PUHANMHI 0€3 BiIMOBiI-
HUX 3MiH a00 JIOTIOBHEHB, JI0 TIPaB Ta 000B’s13-
KiB, SIKI MalOTh ITyOJIYHO-IIPABOBY IPHUPOLY,
a TaKOX SKIO He Tepe0aueHo iHIlIe CTOCOBHO
CIMEHHHX BIIHOCHH, K1 BKIIIOUaIOTh MOZPY>KH1
Ta CXOXI 3 HUMU BiJHOCHHH'S, II€e HE € TaKuM,
10 CYNEepEeunTh MONISAaM aBTOPIB IIi€i CTaTTi,
ockinpku e y 2006 p. One Jlango Bka3yBas,
o0 CIMEHHO-TPaBOBl akTH Kpain-uieHiB €C
BiZIOOpaXar0Th HAIlIOHAILHUI XapakTep, J0Mi-
HyIo4y pelirito, Tpaauiii. Came ToMy HE MOXe
OyTu 30MMKEHHS CIMEHHHMX 3aKOHIB, 30Kpema
3aKOHIB MPO PO3ITyUYeHHs .

7 Beprman B., CyxanoB E. Beenmenwe. ['epman-
ckoe mpaBo. Y.l: T'epmanckoe ynoxenue. Mockpa :
«MLIDIPy», 1996. 552 c.

18 Principles, definitions and model rules
of european private law. URL: https://www.ccbe.cu/
fileadmin/speciality distribution/public/documents/
EUROPEAN PRIVATE LAW/EN EPL 20100107
Principles_definitions_and model rules of
European private law Draft Common Frame of
Reference  DCFR_.pdf.

1 Epoxuna E.B. Eporeiickoe cemeliHOE Mpago.
OpenoOypr : «Yausepcurer», 2016. 240 c.
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OnpHak yce X Taku yHiikamis Ta y3a-
TaJbHIOIOYA THTEPIIPETAIlisi OCHOBOIIOIOKHUAX
NPUHIIMIIB, Ha SKUX MOOyJIOBaHA MPUBATHO-
npaBoBa cructeMa €C, 30kpema IpaBo HaMoBary
JI0 TIPUBAaTHOTO Ta CIMEHHOTO JKUTTS, 3HAXO-
JIUTh CBOE BIJIOOPaKEHHS SIK y BIATOBIIHUX
Konsenisx, Permamenrax Ta JlupektuBax, Tak
1y cynosiit npaktuui €CII ta Cyny €C. Ha
perioHaJbHOMY 3K PiBHI, TOOTO B KpaiHax-uiie-
Hax €C, yckinaaHeHa yHidikaiis CIMEHHOTO
npaBa fK E€BpOIEHCHKOro CiMEHHOro mnpasa
HE CTOITh Ha 3aBajii 00’ €THAHHIO LIUBUILHOTO
Ta CIMEHHOTo MpaBa y €IWHOMY INPHBATHO-
IPABOBOMY 3aKOHOJABUYOMY akTi. Hampukian,
1o 6epesns 2014 p., xonu B YropuiuHi HaOyB
YUHHOCTI HOBHMH [{MBIIBHUI KOIEKC, CiMElHI
BITHOCHHU BPETYJIbOBYBaIHCS 3aKkOHOM «IIpo
1nut00, poauHy 1 omiky» 1974 p. (31 3MiHaMu).
Tak, y xuusi IV «CimeitHe npaBo» [[uBinb-
HOTO KOJAEKCY YTOPIIWHU MICTATHCS 3arayibHi
MIOJIOKEHHSI ITPO CIMEHHE IPaBo, a camMe 3aXHUCT
nuto0y Ta POJIMHU, 3aXUCT IHTEPECIB iTEH,
OPUHIUI  PIBHOCTI MOAPYXOKS, MPUHLUI
CIPaBEUTMBOCTI Ta 3aXUCTy ciadmux. OKpiM
3a3HaYCHUX MPUHIIUIIB, Ha CIMEWHI BiJIHO-
CUHU TIOIMIHPIOIOTECS 1 OCHOBHI TMPHHIIUITH
IIMBUIBHOTO TIpaBa, TOOTO IMBUIHHE TPABO
1 ciMeliHe MpaBo iICHYIOTH SIK 3arajbHe Ta CIie-
IiaJIbHE B MEXKaX €IMHOr0 akTa — I[MBIIbHOTO
Kojiekcy?’. AHaJIOriyHe CIiBBITHOIICHHS, alie
B PI3HUX HOPMATUBHUX aKTaX, MM 3HAXOJIMMO
1 B YkpaiHi, 30kpema, 4. 1 ct. 8 CimeitHOrO
KOJIeKCY YKpaiHu mependadae, 1o SKIIO 0COo-
OUCTI HEMAMHOBI Ta MAllHOBI BIJHOCUHHU MIXK
HOAPYXOKSIM, OaTbkaMu Ta AITbMH, 1HIIUMHU
YJieHaMU CiM’1 Ta poJiu4aMH HE BPETyIbOBaHI
M KozekcoMm, TO BOHHM DETYNIIOIOTHCS Bij-
NOBIAHUMH HOpMam# [{MBIIBHOTO KOIEKCY

2 MepkynoBa T.A. HoBbiii TpaxaaHCKuii KOIEKC
Beurpun. JKypuan 3apybesxcnoco  3akoHooamens-
cmea u cpagnumenvrozo npagogederus. 2014. Ne 2.

C.226-233.
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VYkpainu, SKIIO 1€ He CYNepeYuTh CyTi CiMeii-
Hux BigHocuu?!. Take  TpyIyBaHHs Mpa-
BOBUX HOPM CIIOCTEpPIra€eMo 1 B 1HIIMX Kpai-
Hax €C, nanpuknan y Yexii, ne 3akon «IIpo
cim’to» 1963 p. 3aminuB y 2014 p. LlusinpHui
koziekc?’; Pymynii, B sikiii CiMeiHUN KOmIEKC
1953 p. 3amineno y 2011 p. HoBum L{uBiibHUM
kogekcom?’; JIutsi, me y 2000 p. mpuiiHSITO
[{uBIIPHUN KOAEKC, B SIKOMY PETYIIOBAaHHIO
cimeitHoro npasa npucBsiucHa Kuura 11174,
Hani, nanpuknan, y TypeuuuHi, cimeiiHi
MPaBOBIIHOCUHU PEryIOl0ThCs  LIUBLIBHIM
xopekcoM Typewyunnu. Ll kpaina mepma Ha
BCbOMY MyCy/lIbMaHChbKOMY CXOJl BHMIIIA HA
pIBEHb CBITCHKOTO PETYIIOBaHHS 1HCTUTYTY
ciM’i. Po3poOieHuii 3a mBEHIIApCHKUM 3pas3-
koM LluBinbHuit komekc 1926 p. pozxonuscs
3 TPaUIiIiHO-ICIaMChKOI0 YCTAHOBKOIO Ha
NPUHUKEHE CTAHOBUIIIE KIHKU y CIM’1: CKaco-
ByBajlacsi 0araTolUTIOOHICTb, JKIHKAa 3pIBHIO-
Bajacs B MpaBax 3 YOJIOBIKOM Y CIpaBax, II0
CTOCYBAJIKCS BUOOPY YOJIOBiKA (Y TOMY YHCITI
HIIOT BipH), pO3JIydeHHs, craakyBaHHs>. Ha
niactasl Koncrurymii 1946 p. B SAnonii Oynu
BHECCHI BaXJIMB1 3MiHHM /10 TeKcTy L{uBUTEHOTO
KOJIEKCY, SIKI PETYJIOI0Th CIMEHHI Ta CIaJKOBI
npaBoBiiHOCUHH. B 1947 p. Oyno ckacoBaHO
IHCTUTYT MaTpiapXxaJbHOI CiM’1, XKIHKa 1 40JIO-

2! Cimeitanit konexe Yrpainu. URL: https://zakon.
rada.gov.ua/laws/show/2947-14#n62.

22 CmakoBud O.M. OnbIT KoqudHKAIMHA 4aCTHOTO
npaBa B YUexuu. JKypnan poccutickoeo npasa. 2013.
Ne 1. C. 52-59.

2 Anynapy K. Pedopma rpaxkmanckoro mpasa
B Pymbranm. URL: https://center-bereg.ru/b6029.html.

2 Xazoea O.A. CemeifHOe MPaBO Ha MOCTCOBET-
CKOM €BpPOIEHCKOM IPOCTPAHCTBE: OCHOBHBIC HOBEILIBI
3aKOHO/ATeNbCTBA 0 Opake m pasBoge. URL: http:/
naukarus.com/semeynoe-pravo-na-postsovetskom-
evropeyskom-prostranstve-osnovnye-novelly-
zakonodatelstva-o-brake-i-razvode.

2 Brinosa I.O. VknaaeHHs HU00y: MOPiBHSIbHA
XapaKTepucTHKa ciMeiHoro mpasa Ykpainu ta Typeu-
ynHHU. [Ipaso i cycninecmeo. 2013. Ne 5. C. 40-45.
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BiK BU3HAIOTHCS PIBHOIIPABHUMHU YYaCHUKAMU
CIMEMHMX, MalfHOBUX, Y TOMY YHMCII 1 CHaJIKO-
BUX BIJTHOCHH.

be3ymoBHO, € KpaiHWM, B SKUX CiMelHe
PaBO Ma€ 3aKPIMJICHHS B OKPEMOMY 3aKOHO-
JTAaBUOMY aKT1, 30Kpema, 1€ SIK AepKaBU-UJICHU
€sporneiicbkoro Coro3zy (Ilonbma, Croau-
YWHA), TaK 1 JAepaBu, skl He € uneHamu €C
(Monnosa, Cep0is). OnHak, HE3BaKAKOUM Ha
PI3HICTh IOPUAMYHOI TEXHIKH, 3arajJbHUMHU
pucamu cimeitHoro mpaBa kpaiH €C e Taki
OPUHLIMIIM, SK PIBHICTh WIECHIB CIM’1, BLJb-
HICTh 3rOM YKJaJEHHS HUTI00Y, MOHOTaMisl,
BUPILLIEHHS BHYTPIIIHBOCIMEWHUX MUTaHb 32
B3a€EMHOIO 3rofI010. SIK 0aunMo, 111 MPUHIIUITH
€ BUITYHHSIM TIPWHIIMITIB IIUBUIBHOTO IpaBa,
K1 JeTaJi3yloThCsl y CIMEHHMX BiJHOCHHAX,
10 HaJleXaThb J0 MPUBATHOIPABOBOI C(epH.
Sk Oaummo, 1€ mIe pa3 MiJKPECIIoE, IO
HUHI IMIIEpaTUBHI HOPMHU y CIMEHHOMY IpaBi
BIJIAIIUIA y MUHYJIIE, SIK 1 IEp>KaBHA PEryIIsLis
CiIMEHHHUX BIJHOCHH, 30KpeMa, Ha 1€ BKa3ye
4. 3 ct. 7 CimeitHOro koJekcy YKpaiHu, BU3HA-
Yaro4M, 110 CIMEIHI BITHOCHHU PETYIIOIOTHCS
JIMIIE Yy T YaCTHHI, Y SKiH 1€ € JOIMyCTUMHUM
1 MOXKJIUBUM 3 TOYKH 30py 1HTEpeciB iX ydac-
HUKIB Ta iHTEpEeCiB CyCHiIbCTBa” .

OTxe, HaBeZieHE BUINE € JIOTIYHUM IPO-
JIOBJKEHHSM 3MiH 1 IMBUILHOIO, 1 CIMEHHOIO
3aKOHOJABCTBA Ta MpaBa 1 CBIIYUTH PO 3aMi-
IICHHS IMIIEPaTUBHOTO METOJY PeryaiOBaHHS
CIMEHHUX BIJJHOCHH JHMCITIO3UTHBHHM, IO IIE
OUIbLIE MIJIKPECTIOE OAHAKOBICTH MPHUBATHO-
NPaBOBOi MPUPOIU IIUBLIBHOTO Ta CIMEHHOTO
mpaBa, 110 MOKE 1 TTOBMHHA OyTH 00’ €IHYTO-
YUM TIATPYHTAM IS TIOMIIIEHHS TPaBOBHUX

% Yepuerpka O.B., IHwrinros B.C. IlpaBosi
CHCTEMM CYYaCHOCTi : HaBUAJBHMH NOCIOHUK. [lepx.
nmojiaTk. aaMiH. Ykpainu. Ham. akaj. gepx. mojatk.
ciyx0u Ykpainu. Ipmins, 2003. 101 c.

7 Cimeitnuit komexe Yrpainu. URL: https://zakon.
rada.gov.ua/laws/show/2947-14#n62.
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HOPM, SIK1 PETYJIIO0Th CIMEHHI BIJIHOCHUHH, IO
[{uBi1bHOTO KOZIEKCY YKpaiHu, SIKUM € HOpMa-
TUBHO-TIPABOBUM aKTOM — BHPA3HUKOM IMIPH-
BaTHOTO MpaBa YKpaiHH.

BucHoBkn
3 ypaxyBaHHSM BHUKJIQICHUX BUIIIE MipKY-

BaHb 1 CIIUPAIOYNCh HA CBITOBHUM TOCB1 O171b-
IIOCTI KpaiH y IbOMY HampsiMi, BBAXKAEMO 3a
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JIOLIJIbHE BKIIOYUTH HOPMHU CIMEHHOTO TpaBa
JI0 CKJIaly MaOyTHHOTO OHOBIIEHOTO L[uBih-
HOTO Kojiekcy Ykpainu. OJHaKOBICTh IIPHUBAT-
HOIIPaBOBOI MPHPOIN LUBIIBHOTO Ta CiMeii-
HOTO TpaBa € 00’ €THYIOUMM MIAIPYHTAM JJIs
BMIIIEHHS MPaBOBUX HOPM, SIKI PETyIIOIOThH
ciMeliHi BigHOCHHHM, 10 L[MBUTEHOTO KOIEKCY
VYKpaiHu, SKHW € BHUPA3HUKOM IIPUBATHOTIO
npaBa YkpaiHu. Lle 703BOIUTH ynopsiKyBaTu
HasIBHI CYCITUIbHI BIIHOCUHMU Y 1Ti cdepi.
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The Article analyzes the actions taken by public authorities in Ukraine to promote
the development and support of small business in accordance with strategic documents. Such
documents are systematized and key provisions are demonstrated. The importance of business
finances for the financial system of Ukraine is emphasized.

The Article reflects the impact of tax policy on the emergence and development
of entrepreneurship in times of crisis. The author defines the role of tax levers in planning
and conducting business. A description of the provisions of the Tax Code of Ukraine for changes
during the 2020-2021 quarantine is provided. The COVID-19 pandemic has made many significant
changes in the organization of socio-economic life. Public authorities around the world are taking
decisive action to protect their citizens, promote small businesses in particular and encourage
investment. The Ukrainian government is also responding to the crisis in a number of ways that
are broadly in line with global trends.

The definition of “actions to promote small business”, “state financial support of small
business” and others are proposed. We propose to understand the actions to promote small business
as the system of actions of public authorities (state bodies and local governments) of financial,
legal and organizational nature, introduced on the basis of current legislation and aimed at creating
favorable conditions for development and support of small business. State financial support for
small businesses is based on the principles of accessibility, equality, transparency, efficiency,
balance of private and public interest, mutual responsibility of the state and business entities.

Emphasis is placed on the peculiarities of financial control over the activities of domestic
businesses in the quarantine period. The indicators of appeals against the results of tax audits for
2020 — beginning of 2021 and court practice in tax disputes are analyzed. The need to introduce
a coordinated financial and economic policy in the context of the state-business relationship was
emphasized.

Formulation of the problem level and programmed a number of measures to
accelerate its development of small business,

Since 2012, the state has recognized turn it into an effective mechanism for solv-

the potential of small business at the legislative  ing economic and social problems, promoting
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economic restructuring, strengthening the eco-
nomic base of regions and more'. The signed
Association Agreement between Ukraine,
on the one hand, and the European Union,
the European Atomic Energy Community
and their Member States, on the other hand?,
in particular its Section V “Economic and Sec-
toral Cooperation” in Chapter 10 “Industrial
and Business Policy” contains a commitment
to develop and strengthen cooperation to
improve the business environment for all busi-
nesses, with a special focus on small and medi-
um-sized enterprises.

The government has repeatedly approved
a plan of actions to deregulate economic
activity and improve the business climate,
an action plan to increase Ukraine’s position in
the World Bank’s Doing Business rating®. The
document, the purpose of which is to coordi-
nate the activities of public authorities in order
to support small and medium enterprises in

"On the National Program of Promoting
the Development of Small Business in Ukraine: Law
of Ukraine No. 2157-111 dated 21.12.2000. URL : https://
zakon.rada.gov.ua/laws/show/2157-14#Text (accessed
on 09.06.2021); On Development and State Support
of Small and Medium Entrepreneurship in Ukraine:
Law of Ukraine No. 4618-VI dated 22.03.2012.
URL : https://zakon.rada.gov.ua/laws/show/4618-
17#Text (accessed on 09.06.2021).

2 Association Agreement between Ukraine,
on the one hand, and the European Union,
the  European  Atomic  Energy = Community
and their Member States, on the other hand dated
27.06.2014. URL https://zakon.rada.gov.ua/laws/
show/984 011?find=1&text=%D0%BC%D0%B0%D0%B-
B%D0%BE%D0%B3%D0%BE#w1 1 (accessed on
09.06.2021).

3 On approval of the action plan on deregulation
of economic activity and improvement of the business
climate, action plan on increasing Ukraine’s position in
the World Bank’s Doing Business rating and recognizing
as invalid some orders of the Cabinet of Ministers
of Ukraine: Order of the Cabinet of Ministers of Ukraine
dated 04.12.2019 No. 1413-p. URL : https://zakon.rada.
gov.ua/laws/show/1413-2019-%D1%80#n26 (accessed
on 09.06.2021).
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Ukraine in modern conditions, is the Strat-
egy for the development of small and medium
enterprises in Ukraine until 2020%. Special
support for business is discussed in the State
Economic Incentive Program to overcome
the negative effects caused by restrictive mea-
sures to prevent the emergence and spread
of acute respiratory disease COVID-19 caused
by SARS-CoV-2 coronavirus, for 2020-2022.
The documents specifies the following: small
and medium-sized businesses play a key role
in Ukraine’s economy, providing about 64 per-
cent of value added, 81.5 percent of employ-
ees in businesses and 37 percent of tax reve-
nues. The program provides support to small
and medium-sized businesses, namely: solv-
ing the liquidity problem of small and medi-
um-sized businesses by implementing mea-
sures aimed at preserving jobs, simplifying
access to finance and reducing business costs;
expanding access to markets by involving small
and medium-sized businesses in the implemen-
tation of measures for socio-economic devel-
opment of individual territories; optimization
of regulation and simplification of administra-
tive procedures for small and medium-sized
businesses, which will be accompanied by
the creation of an effective infrastructure to
support entrepreneurship, etc.

*On approval of the Strategy for the Develop-
ment of Small and Medium Enterprises in Ukraine until
2020: Order of the Cabinet of Ministers of Ukraine
dated 24.05.2017 No. 504-p. URL : https://zakon.rada.
gov.ua/laws/show/504-2017-%D1%80#Text (accessed
on 09.06.2021).

> On approval of the State Program of Economic
Stimulation to Overcome the Negative Consequences
CausedbyRestrictiveMeasurestoPreventthe Occurrence
and Spread of Acute Respiratory Disease COVID-
19 Caused by Coronavirus SARS-CoV-2, for 2020-
2022: Resolution of the Cabinet of Ministers of Ukraine
dated 27.05.2020 No. 534. URL : https://www.kmu.gov.
ua/npas/pro-zatverdzhennya-derzhavnoyi-programi-
stimulyuvannya-ekonomiki-534-270520 (accessed on
09.06.2021).
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Note that for the states, the events of
2020-2021 are full of serious challenges for
business entities. The number of them was
forced to suspend their activities or stop it alto-
gether. In Europe and the world, in particular,
the activities of public authorities, government
agencies, NGOs are directed to overcoming
the negative effects caused by restrictive mea-
sures to prevent the emergence and spread
of acute respiratory disease COVID-19, help-
ing businesses, including small business.
Large-scale financial support programs have
been launched. At the same time, tax policy
is characterized by the introduction of a sys-
tem of anti-crisis actions, which includes tax
benefits, tax holidays, exemptions from lia-
bility for late payment of tax payments, sus-
pension of tax audits and more. The Ukrainian
government is also responding to the crisis
with a number of measures mentioned above,
including lowering tax rates, introducing tax
benefits, and easing certain tax control mea-
sures. It is quite logical that changes in inspec-
tion practices are only temporary. Taxpayers
have already felt the easing of the moratorium
on inspections, and there is a warning to get
tighter controls in general in the long run.

Analysis of latest research and publi-
cations. Problems of legal regulation of rela-
tions in terms of taxation, including that with
the involvement of small business, is revealed
in works of Yu. Anistratenko, D. Hetmantsev,
S. Danilov, 1. Krynytskyi, M. Kucheriavenko,
O. Lukashev, N. Makhynich, V. Chaika,
Ye. Shaptala and others. At the same time,
there is no reason to consider the topic fully
explored and all issues within this topic cov-
ered. Especially now, in the context of over-
coming the negative consequences caused
by restrictive measures to prevent the occur-
rence and spread of acute respiratory disease
COVID-19.
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The scientific community emphasizes
the need to introduce a coordinated financial
and economic policy in the context of both
the functioning of the system of public author-
ities and the state-business relationship. When
determining the package of fiscal measures to
overcome the consequences of the pandemic
for the Ukrainian economy, it is suggested
to take the following basic provisions into
account:

1) lack of sufficient funds for the imple-
mentation of financial assistance to businesses
and the population determines the emphasis
of state support on tax incentives of finan-
cial and non-financial nature. It is important
to ensure convenience and reduce the time
and money spent on the procedures required to
fulfill the tax obligation by taxpayers;

2) targeted nature of tax incentives — state
aid in the form of tax benefits, including install-
ments of taxes;

3) intensification of the fight against
the shadow sector of the economy, effective
counteraction to tax offenses®.

The purpose of the Article is to study,
analyze and summarize the features of mea-
sures taken by public authorities in Ukraine, in
particular in the tax area, in order to promote
the development and support of small business.

Presentation of the key material

The development of entrepreneurship
in the country is inevitably associated with
the functioning of relevant institutions (pub-
lic authorities). It is not only about forming
the legal basis of business, but also about cre-

® VIOCKOHAJICHHS TOJaTKOBOI CHCTEMH YKpaiHH
B KOHTEKCTI BUKJIMKIB Ta 3arpo3, CIPUYUHEHUX MOLIH-
peansim COVID-19 / 3a 3ar. pen. O. Jlparan, C. bpe-
xoBa, O. Haropiunoi. Ipnine: HAI dickanbHOi moi-
ik, 2020. 96 ¢. C. 11-12.
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ating favorable economic conditions for its
development.

The research conducted by Yu. Anis-
tratenko demonstrates the existence of a num-
ber of problems that arise in the relations
concerning the taxation of small and medium
business in Ukraine’. In particular, it is the con-
stant change of tax legislation and tax pressure
on these categories of entities, the difficulty
of access to credit; lack of qualified personnel;
administrative barriers.

An effective and balanced tax policy ensures
stable tax revenues. We agree that in the process
of implementing the tax policy, the state enters
into an inevitable conflict related to the need to
“invade” private property and to redistribute®
it further. If we consider the state as a source
of regulating the relationship between private
and public interests, there are potential threats
that the interests of society and the state may
harm the private interests. We also share the posi-
tion of V. Chaika on ensuring a system of guaran-
tees of rights and legitimate interests of taxpay-
ers as a priority of state tax policy, the essence
of which is the government’s creating a system
of legal norms, principles, conditions and means
to ensure proper implementation, protection
and effective defense of their rights and legiti-
mate interests by taxpayers, as well as the imple-
mentation of statutory legal obligations of each
of the subjects of tax relations.

Both scholars and practitioners have
repeatedly stated on the pages of scientific
publications that modern tax relations are in
a state of reformatting, renewal or moderniza-
tion. We agree with the opinion of S. Danilov

" Anictparenko 1O. 1. [IpaBoBe peryitoBaHHs OI10-
JIAaTKyBaHHS MaJIOTO Ta CepeTHbOro Oi3Hecy B YKpaiHi :
JUAC. ... I-pa 1opul. Hayk, Ipminb, 2017. 460 p. P. 5.

8 Yaiika B. B. IIpaBoBi opmu peaizariii 1epixas-
HOT IT0/IaTKOBOI MOJITHKN YKpaiHH : JTUC. ... I-pa IOpU/.
Hayk. Ipminb, 2017. 495 p. P. 28.

30

The role of tax policy in the crisis period

that the existing tax relations in Ukraine are
based mainly on the fiscal function and do lit-
tle to promote business development®. Accord-
ing to V. Chaika, the construction of civil
and democratic society in our country is inex-
tricably linked with improving the efficiency
of public authorities, in particular the State
Tax Service, as the work of taxpayers largely
depends on the conditions of doing business in
the state and financial and budgetary support
for the functioning of the entire state appara-
tus'?. Indeed, the tax office has a significant
impact on the development of entrepreneur-
ship, tries to cooperate with mutual beneficence
with business and promotes honest and trans-
parent business conduct, proper fulfillment
of tax obligations (for example, the annual All-
Ukrainian rating “Honest Taxpayers”).

Tax legislation plays an important role
in creating a favorable climate for entrepre-
neurs. According to Art. 3 of the Tax Code
of Ukraine, this concept includes the Consti-
tution of Ukraine; Tax Code of Ukraine; Cus-
toms Code of Ukraine and laws on customs
matters; current international treaties, ratified
by the Verkhovna Rada of Ukraine which
regulate taxation issues; normative legal acts
adopted on the basis of and in pursuance
of the Civil Code of Ukraine and laws on cus-
toms matters; resolutions of the Verkhovna
Rada of the Autonomous Republic of Crimea,
local governments on local taxes and fees,
adopted according to the rules established by
the Tax Code of Ukraine''. We state the fact

? Nauino C. €BpONENChKi CTAHAAPTH Y TOIATKO-
BUX MpaBoBiJHOCHHAX. [liAMpueEMHHUIITBO, TOCHOAAp-
cTBO i mpaBo. 2020. Ne 6. P. 183—187. P. 183.

" Jaiika B. B. [TpaBoBi (hopmu peaitizariii gepxas-
HOT OIaTKOBOT MOJITUKH YKPAiHU : IUC. ... I-pa FOPUIL.
Hayk. Ipmins, 2017. 495 p. P. 127.

"'Tax Code of Ukraine, 02.12.2010 No. 2755-
VI. URL : https://zakon.rada.gov.ua/laws/main/2755-
17 (accessed on: 29.06.2021).
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that changes to the domestic tax legislation
often complicate it and have a pro-fiscal nature
and do not meet the task of the state to promote
business development.

Tax changes in legislation during the quar-
antine period have been taking place since
March 2020. This Article focuses on the pro-
visions of the Civil Code of Ukraine, which
have become innovations to reduce the finan-
cial and economic shocks for small busi-
ness during the pandemic. We are talking
about the Law of Ukraine “On Amendments
to the Tax Code of Ukraine and Other Laws
of Ukraine to Support Taxpayers for the Period
of Actions Aimed at Preventing the Emergence
and Spread of Coronavirus Disease (COVID-
19)” No. 530-1X" dated 17.03.2020; Law
of Ukraine “On Amendments to Certain Leg-
islative Acts of Ukraine Aimed at Providing
Additional Social and Economic Guarantees
in Connection with the Spread of Coronavi-
rus Disease (COVID-19)” No. 540-IX"* dated
March 30, 2020; Law of Ukraine “On Amend-
ments to the Tax Code of Ukraine and Other
Laws of Ukraine Concerning Additional Sup-
port to Taxpayers for the Period of Imple-
menting Actions to Prevent the Emergence
and Spread of Coronavirus Disease (COVID-
19)” No. 591-IX' dated 13.05 2020; Law

20n Amendments to Certain Laws of Ukraine
to Support Taxpayers for the Period of Actions Aimed
at Preventing the Emergence and Spread of Coronavi-
rus Disease (COVID-19): Law of Ukraine No. 530-IX
dated 17.03.2020. URL : https://zakon.rada.gov.ua/
laws/show/530-20#Text (accessed on 09.06.2021).

30On Amendments to Certain Legislative Acts
of Ukraine Aimed at Providing Additional Social
and Economic Guarantees in Connection with
the Spread of Coronavirus Disease (COVID-19) No.
540-IX dated 30.03.2020. URL : https://zakon.rada.gov.
ua/laws/show/540-20#Text (accessed on 09.06.2021).

4 On Amendments to the Tax Code of Ukraine
and Other Laws of Ukraine Concerning Support to
Taxpayers for the Period of Implementing Actions to
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of Ukraine “On Amendments to the Tax Code
of Ukraine and Other Laws of Ukraine on Lib-
eralization of the Use of Registrars of Payment
Transactions by Single Tax Payers and Abo-
lition of the Mechanism of Compensation to
Buyers (Consumers) for Complaints on Viola-
tion of the Established Procedure of Payment
Transactions” No. 1017-IX"* dated 01.12.2020;
Law of Ukraine “On Amendments to the Tax
Code of Ukraine and Other Laws of Ukraine
on Social Support of Taxpayers for the Period
of Restrictive Anti-Epidemic Measures Intro-
duced to Prevent the Spread of Acute Respi-
ratory Disease COVID-19 Caused by SARS-
CoV-2 Coronavirus in Ukraine” No. 1072-IX"
dated 04.12.2020. The innovations concern
the following: temporary exemption from tax-
ation; deferral or write-off of tax debt; estab-
lishing a moratorium on documentary and fac-
tual inspections; exemption from liability for
certain tax offenses, etc. However, the posi-
tion of the community, even the recipients,
1.e. business, on their perfection is ambiguous.
Needless to say about potential losses in bud-
get revenues.

Prevent the Emergence and Spread of Coronavirus Dis-
ease (COVID-19): Law of Ukraine No. 591-IX dated
13.05.2020. URL : https://zakon.rada.gov.ua/laws/
show/591-20#Text (accessed on 09.06.2021).

' On Amendments to the Tax Code of Ukraine
and Other Laws of Ukraine on Liberalization of the Use
of Registrars of Payment Transactions by Single Tax
Payers and Abolition of the Mechanism of Compen-
sation to Buyers (Consumers) for Complaints on Vio-
lation of the Established Procedure of Payment Trans-
actions No. 1017-IX dated 01.12.2020. URL : https://
zakon.rada.gov.ua/laws/show/1017-20#Text (accessed
on 09.06.2021).

16 On Amendments to the Tax Code of Ukraine
and Other Laws of Ukraine on Social Support
of Taxpayers for the Period of Restrictive Anti-Ep-
idemic Measures Introduced to Prevent the Spread
of Acute Respiratory Disease COVID-19 Caused by
SARS-CoV-2 Coronavirus in Ukraine No. 1072-1X
dated 04.12.2020. URL : https://zakon.rada.gov.ua/
laws/show/1072-20#Text (accessed on 09.06.2021).
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Anti-crisis measures have been taken in
many countries around the world. The results
of analytical studies show the variability
of tax changes resulting from the epidemic:
in the implementation of tax policy, many
countries, including the United States, UK,
France, Norway, Sweden, Lithuania and oth-
ers, have chosen such a tool as deferral or
installment payment of certain taxes or tax
debt for certain categories of payers; Aus-
tralia has offered tax breaks for investment
and support for small and medium-sized
businesses, and China has offered such sup-
port to transport, tourism, hotel and restau-
rant businesses, which have suffered sig-
nificant losses due to the epidemic; Spain
suspends procedural deadlines and provides
for the possibility of deferring "small" over-
due tax payments; in Austria, penalties for
violating tax laws during the quarantine
period are not applied, however there are
certain exceptions'’.

As we can see, the system of measures
to promote small business, in addition to
the so-called tax holidays has also weaken-
ings in the tax control, which is a direct means
of state influence on the activities of domestic
businesses.

Tax audits are among the issues that are
of constant concern to Ukrainian businesses.
The Business Ombudsman Council has
repeatedly stressed that complaints related
to appeals against their results are among
the top allegations of violations by state bod-
ies, and the Council even chose tax audits as
the topic of the final quarterly report for 2020'8.

7 lpau C. HoBa XBWJIs TONATKOBUX 3aXOJIiB,
cnpuuuaeHa COVID-19. URL : https://taxlink.ua/
ua/blog/nova-hvilya-podatkovih-zahodiv-sprichine-
na-covid19.htm (accessed on 09.06.2021).

18 Quarterly Report of the Business Ombudsman
Council (October-December 2020). URL : https://boi.
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According to the document, despite all the mea-
sures introduced by the Cabinet of Ministers
of Ukraine to facilitate business conditions
during the coronavirus crisis, 14% more com-
plaints were received from entrepreneurs than
in the same quarter last year. And if initially
the number of complaints of the tax context
decreased by 3% (from 297 to 289), it went
up again in Q4 2020 (26% more complaints
than in the previous quarter). In the period
from March 18, 2020 to August 8, 2020, only
some types of tax audits were conducted in
Ukraine, to which the moratorium was not
extended. These include in-house inspections
and unscheduled documentary inspections,
which are carried out before the payment
of the budget VAT refund, or in connection
with the declaration of a significant negative
value. From the beginning of August 2020, this
list was supplemented by actual inspections in
the field of circulation of excisable goods such
as fuel, alcohol, tobacco, as well as inspections
carried out on the basis of taxpayers’ applica-
tions (liquidation inspections).

Conclusions

Thus, we state that the COVID-19 pan-
demic has made many significant changes in
the organization of socio-economic life of coun-
tries. Public authorities around the world are
taking decisive action to protect their citizens,
promote businesses, in particular, small ones,
and encourage investment. The Ukrainian
government is also responding to the crisis in
a number of ways that are broadly in line with
global trends.

One of the tasks of tax policy during the cri-
sis 1s to reduce the negative impact of the pan-

org.ua/publications/quarterlyreports/1369-kvartalnij-
zv-t-radi-b-znes-ombudsmena-zhovten-gruden-2020/
(accessed on 29.05.2021).
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demic on doing business and promote eco-
nomic development of entrepreneurship. We
suggest understanding the measures to pro-
mote small business as the system of actions
of public authorities (state bodies and local
governments) of financial, legal and organiza-
tional nature, introduced on the basis of cur-
rent legislation and aimed at creating favor-
able conditions for development and support
of small business.

State financial support for small busi-
nesses 1s based on the principles of accessibil-
ity, equality, transparency, efficiency, balance
of private and public interest, mutual responsi-
bility of the state and business entities.
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The role of tax policy in the crisis period

In the context of the state-business rela-
tionship, we emphasize the need for practical
implementation of the principle of balance
of private and public interest in taxation, which
will promote: transformation of the taxation
system, which was based solely on taxpayers’
obligations, to the system; ensuring legal reg-
ulation aimed at effective collection of taxes
from business entities, which takes into account
the processes of international economic, legal
and social relations; forming the appropriate
level of tax culture of taxpayers and increas-
ing the level of positive responsibility for
non-compliance with tax obligations; the rule
of law and trust in government.
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Guarantees of realization of the witness’s right
to professional legal assistance in criminal proceedings

Karpenko Victor

postgraduate of the Department of Criminal Procedure
National Academy of Internal Affairs,

advocate, Ukraine

Article 59 of the Constitution of Ukraine guarantees everyone the right to professional legal
assistance. The guarantee of this right imposes on the state the relevant obligations to provide the person
with the appropriate level of legal assistance. Legislative regulation of the institute of providing
professional legal assistance to a witness in criminal proceedings was in fact introduced by the decision
of the Constitutional Court of Ukraine on 30.09.2009, which stated that every person, in particular
a witness, during interrogation in the bodies of inquiry or pre-trial investigation and persons who
provide explanations to public authorities should be given a real opportunity to obtain legal assistance.

It is noted that in the judgment of the European Court of Human Rights in case “Shabelnik
against Ukraine”, the Court concluded that Article 6 of the Convention is applicable from the first
interrogation, as the applicant had in fact confessed to the murder while testifying as a witness. At
the same time, it is noted that point 3 (c) Article 6 of the Convention guarantees the right to use legal
assistance of a defence counsel of one’s own choosing or, in the absence of sufficient funds to pay for
legal assistance, to receive such assistance free of charge when the interests of justice require of that.

The opinions of procedural scholars who drew attention to the problem of the existence
of the so-called “suspicious” witness or “latent” criminal prosecution are analyzed. This applies
to cases where a person is being questioned, although there are grounds to consider that the person
has committed a criminal offense, but there is insufficient evidence to report a suspicion.

Justified that the provisions of point 3 (c) of Article 6 of the Convention shall also apply to
the witness from the moment of his interrogation as “suspect witness” and there is a need to give
such persons the right to receive professional legal assistance at the expense of the state. The bill,
which tried to solve this problem, is analyzed, and its shortcomings are noted — the lack of a list
of cases when a witness has the right to use the legal assistance of a lawyer free of charge.

It 1s proposed to supplement the Criminal Procedure Code of Ukraine with provisions to
determine the right of a witness to use a lawyer’s legal assistance at the expense of the state
budget in cases of his interrogation as a witness, provided that the subject of interrogation is to
establish the person’s involvement in a criminal offense.

TI'apanTii peanizanii npaBa cBiika Ha npodeciiiHy NpaBHUYY J0MOMOIY
Yy KPUMIiHAJIbHOMY NPOBA/IKeHHI

Kapnenko Bikmop Mukonaiiosuy
acnipaum Kageopu KpUMiHAIbHO20 Npoyecy
Hayionanvnoi akademii snympiwnix cnpas,
aosokam, Yxpaina
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Beryn

BignosimHo mo mojoxeHs cT. 59 Kon-
CTUTYIIi YKpaiHH KO’K€H Ma€ MpaBoO Ha IMPO-
¢eciitHy mpaBHUYY goromory. ['apaHTyBaHHS
[IbOTO TIpaBa IIOKJIAJa€ HA JEp)KaBy BIJIIO-
BIJJHI OOOB’SI3KM 1110710 3a0e3MeueHHsI 0coOU
MIPaBHUYOIO0 JIONIOMOTOI0 HAJIEKHOTO PIiBHA,
110, BIJINOBITHO, BUMAara€ BU3HAYCHHS B 3aKO-
Hax YKpaiHM yMOB 1 criOCOOIB HaJlaHHS TaKoOi
JIOTIOMOTH .

KpuminanpHuil mpolieCyaqbHUN KOIEKC
(mam — KIIK) VYkpainu perysitioe mnopsiok
HaJgaHHA TTpodeciiiHOi TPaBHUYOI JOTIOMOTH
pI3HUM y4YaCHMKaM KpPHUMIHAJIHHOTO TpPOBa-
JDKEHHS — TM1103pI0OBAaHOMY, OOBHHYBa4€HOMY,
MOTEPIIIOMY, CBiKYy Tomo. BtiMm aHami3
HOPM KPHMMIHAJIBHOTO MPOIIECYaTbHOTO 3aKO-
HOJIAaBCTBA JI03BOJISIE€ CTBEPIXKYBATH, IO MPO-
[ecyajJbHUN TMOPSAI0K HAJaHHS MpodeciitHol
MPaBHUYOI JIOTIOMOTH CBIJKY HE 3HAMIIOB
HAJEXKHOTO 3aKOHOJIABYOTO PETYIIOBAHHS.
[To3a yBarow 3aKOHOAABIS 3ATUMIMIINCA SIK
MUTAHHS pemIaMeHTalli MpoIecyaabHOTO
CTaTyCy aJBOKaTa CBiJKa, TaK 1 HUTaHHS
000B’A3KOBOT OTO y4acTi y KpUMiHAJILHOMY
MIPOBA/KEHHI.

3 oI Ha BUKJIAJCHE, METOIO 1€l CTaTTI
€ OCIIDKEHHS KPUMIHAIBHOTO MPOIIeCyalb-
HOTO 3aKOHOJABCTBA, MPAKTUKH HOTO 3acTo-
cyBaHHS Ta mpeneneHTHOl mpaktuku €CIIJI
1070 peasi3allii mpaBa cBijka Ha mpodeciiny
MPAaBHUYY JIOTIOMOTY Y KPHUMIHAJIBHOMY IIPO-
BaJ[KCHHI.

'Pimmennst  Koncruryriiinoro Cyny  Vkpainu
y CIpaBl 32 KOHCTUTYLIMHHM 3BEpPHEHHSIM TIpoMajsi-
HuHa lonosanst [ropst BomogmmupoBuya 1mono odi-
LiHHOTO TIyMadeHHs 1nojoxeHb crarti 59 Koncturyuii
VYkpainu (cmpaBa Mpo MpaBO Ha IMPABOBY JOIOMOTY)
Bixm 30.09.2009 p. Ne 1-23/2009. / BepxoBna Pana
Vkpainu : cauim. URL: https://zakon.rada.gov.ua/laws/
show/v023p710-09#Text.
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BukJiiag ocHOBHOro Martepiay

3aKOHO/IABUE  PETYJIIOBAaHHS  IHCTUTYTY
Ha/JaHHS TPOQeciifHOT MpPaBHUYOI JIOTIOMOTH
CBIIKY Y KpUMiHQJIBHOMY TPOBA/DKEHHI (hak-
TUYHO Oylio 3ampoBajpkeHe pimeHHsM Kon-
cruryuiinoro Cyny VYkpainu Bin 30 BepecHs
2009 poky y crpaBi 32 KOHCTUTYLIHHUM 3BEp-
HeHHAM rpoMansHuHa [.B. Tonosans mono
o(diLiifHOro TIyMaueHHs 1oJyioxkeHb cT. 59 Kon-
ctutymii Ykpainu. Y npomy pimenni Konctuty-
miiaui Cygn BKasaB, 0 KOXHIN 0c001, 30KpeMa
CBIAKY i 4Yac JONMUTY B OpraHax Ii3HaHHS
9l JIOCYIOBOTO CIIJCTBa Ta OcobaMm y pasi
Ha/IaHHS TIOSICHEHb Y JIEPKABHUX OpTraHax, Mae
OyTu 3a0e3rnedyeHa peajbHa MOKIIMBICTD OTPH-
MyBaTd TPaBOBY JOMOMOTY ISl 3aXHCTY BiJ
MOYKJIMBOTO TIOPYIIIEHHS ITpaBa HE 1aBaTH MOKa-
3aHb 200 MOSICHEHb 100 ceOe, WICHIB CIM’i
9l ONMU3BKUX POAWYIB, SIKI MOXKYTh OyTH BHKO-
pHCTaHl y KpUMIHAJIILHOMY TIpOLIEC isi JOBe-
JICHHS1 OOBMHYBauCHHS 3a3HaYeHUX 0Ci0 2.

3 omsAy Ha TOJIOKEHHS BKa3aHOTO
pimenns Koncrurymiinoro Cymy y 2010 porri
cT. 69-1 KIIK Ykpainu 1960 poxy 6ys0 g01moB-
HeHo 1I. 4-1, e 3a3Hayvanocs, 10 CBIJOK Mae
MpaBO «HA BUOPAHOTO 3a BIIACHUM OakaH-
HSM 3aXMCHUKA IMiJl Yac JOMHUTY YU IPOBE-
JICHHS 1HIMUX CIIIYUH Jif 32 CBOEIO YYacTIO
BIIMOBITHO 710 1boT0 Komekcy Ta Ha iHIMY
IIPaBOBY JIOIOMOT'Y B MOPSJIKY, BCTaHOBIIE-
HOMY 3aKOHOM»’. 3BepTae Ha cebe yBary Te,

?Pimennst  Koucrurymifinoro Cymy  Vkpainu
y cropaBi 32 KOHCTUTYLIHHHM 3BEPHCHHSM IpOMajisi-
HuHa [onoBans Irops BomogummupoBuya momo odi-
IiifHOTO TIyMadyeHHs MoJoKeHb cTarTi 59 KoHerurynii
VYkpainu (cmpaBa Mpo MpaBO Ha MPABOBY JIOIIOMOTY)
Bix 30.09.2009 p. Ne 1-23/2009. / BepxoBHa Pana
Vkpainu : catim. URL: https://zakon.rada.gov.ua/laws/
show/v023p710-09#Text.

3 KpuMiHAJIBHO-IIPOLIECYaTbHHIA KOJZIEKC
VYkpainu Big 28 rpymas 1960 p. / BepxoBHa Pana
VYkpainu : caum. URL: https://zakon.rada.gov.ua/laws/
show/1001-057find=1&text.
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mo B KIIK Vkpainu 1960 poky Takmii ydac-
HUK KPUMIHAJLHOTO TIPOBAHKCHHS HA3WBABCS
«3aXHCHHUKOM CBlIKa». BiImoBigHO, 3aXUCHUK
CBiZIKa MaB TOH e OOCST MOBHOBAKEHbB, II0
1 3aXMCHHUK T1103pIOBAaHOT0, OOBUHYBau€HOTO.
BriMm Takuii miaxia 10 MbOTO MATAHHS 3a3HAB
OOIPYHTOBAHOT KPUTHKH HAyKOBIIIB. AJKE CBi-
JIOK SIK y9aCHUK KPUMIHAIBHOTO ITPOBAKCHHS
norpedye He 3aXHCTy BiJI OOBHHYBau€HHS,
a MPaBOBOI JJOIIOMOTH IIOJI0 PO3’SICHEHb HOTO
IpaB Ta MOPAAKY iX peamizamii, 00OB’s3KiB
Ta HACJIJKIB IX HEBUKOHAHHS.

[Tlin wac mpuitaaTTs KIIK  Vkpainu
2012 poky npaBo cBijaka Ha mpogeciiiHy npas-
HUYY JIOTIOMOTY 3HaWIIUIO CBOE 3aKPIIICHHS
ym. 2 4. 1 ct. 66 KIIK, 1e Bu3Ha4eHo, 1o CBi-
JIOK Ma€ MpaBo KOPUCTYBATHCS IT1]] 4acC JaBaHHI
MOKa3aHb Ta y4acTi y IPOBEACHHI 1HIIUX TPO-
IleCyalbHUX /il MPaBOBOIO TOTIOMOTOIO aJ[BO-
KaTa, TOBHOBAYKEHHS SKOTO ITiITBEPIIKYIOTHCS
3rigHo 3 nmonoxenusmu ct. 50 KITK Vipainu®.
Brim, okpim Bkazanoi Hopmu, KIIK VYkpainu
HE MICTHUTH IHIINX IOJIOKEHB, sIKI O Ha 3aKo-
HOJIJABUOMY pIBHI PETryJIOBajd Mpollecyasb-
HUM MOPSIOK y4yacTi aJlBOKara CBiKa y KpH-
MiHaJIbHOMY MPOBA/KEHHI, 110 CBITYUTH PO
HEOOX1/IHICTh HAyKOBOTO JOCIIIKEHHS L[bOTO
IPOIECYalIbHOTO IHCTUTYTY Ta BIOCKOHA-
JICHHSI KPUMIHAIILHOTO TIPOIECYaTbHOTO 3aKO0-
HOAABCTBa YKpAiHHU.

Bapro 3ayBaxutu, 110 3 METOIO peanisa-
111 MPUHITMITY BEPXOBEHCTBA TpaBa 0COOIMBOL
aKTyaJIbHOCT1 y LIbOMY KOHTEKCTI HaOyBarOTh
NUTaHHA 3a0€e3Me4eHHs PeaqbHOi MOKIMBOCTI
OTPUMAaHHS CBIIKOM HpoQeciiiHOi mpaBHUYOT
JIOTIOMOTH Ha MOYaTKOBUX €Tamnax JI0Cy/l10BOT0
po3cmimyBaHHs. Amke me y 1996 pori €Bpo-
nercekuii cyy 3 mpas moauan (nan — €CILT)

* KpumiHanbHU MpoLeCcyalbHUN KOJIEKC
VYkpainu : 3akoH Ykpainu Bin 13 kBitHa 2012 p.
Ne 4651-VI. / BepxoBna Pama Ykpainu : catim. URL:
https://zakon.rada.gov.ua/laws/show/4651-1775.
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y pimenHi y crpasi «/[xoH Mroppeli npotu
Crnonyuenoro Kopomisersa» (John Murray v.
the United Kingdom) aifimmoB BHCHOBKY, 110
ct. 6 KoHBeHIil mpo 3axuCT MpaB JIOAWHU
1 OCHOBOTIOJIOKHHUX ¢CB00OO (11a71i — KoHBeHTIis)
3a3BUYall BHUMAara€ TapaHTyBaHHS JEP>KaBOIO
npaBa CKOPHUCTaTHCSA JOMOMOTOI0 aJBOKAara
BKE€ Ha MOYATKOBUX €Tarax JOMUTY B MOJIII{
(mm. 63)°.

[Toxa30BUM y 1TbOMY KOHTEKCTI € PIllICHHS
€CILTy crpasi «1llabenpHUK TpOTH YKpaTHID
Bix 19 mrororo 2009 poky. 3okpema, y I
CIpaBi BCTaHOBJEHO, IO CIIAYUN MPOKypa-
Typu 15 mororo 2002 poky nonuTas 3assBHHKA
SK CBIJJKa& CTOCOBHO OOCTaBMH CMEpTi NaHi
K. ITix yac nuporo AonuTy, sKui BinOyBaBcs 0e3
y4acTi aJiBOKaTa, 3assBHUK 313HABCS Y BOMBCTBI1
nani K., a Ha HaCTyIHUI JIeHb 3asBHHUK, IIIE SIK
CBIZIOK, B3sB y4acTb (0e3 MPUCYTHOCTI aJBO-
KaTa) y BIATBOPEHHI OOCTAaHOBKHM Ta 0OCTaBHH
yousctBa nani K. Ille depe3 neHm 3asBHUKA
JIOAATKOBO JONUTaB MpoKypop (0e3 ydwacti
aJIBOKaTa) CTOCOBHO OOCTaBMH NpUAOaHHS
HOXa, 1110 HOT0 BUKOPUCTAB 3asIBHUK JIJ151 BOMB-
ctBa nani K. I mume 25 mororo 2002 poky
CITYUH TIPOKYpaTypy TOPYIIUB MPOTH 3asiB-
HUKa KpUMIHAJbHY CIIpaBy 3a OOBHHYBauCH-
HsM y BOuBCTBI mani K., a 3 xBitHs 2002 poky
3asIBHUKOBI OyJ10 Mpe/1’ IBICHO OOBUHYBAYCHHS
y BouBcTBI K. (mynkTH 11-17)°.

JocniguBiy BkasaHi oocrasunu, €CIIJI
3a3HAYMB, M0 3 TEPIIOTO JIOTHTY 3asBHHUKA
CTaJI0 OYEBMJIHUM, IO MOTO MOKa3aHHA Oyinu

° Case of “John Murray v. the United Kingdom”
(Application no. 18731/91): Judgment of the European
Court of Human Rights of 8 February 1996. European
Court of Human Rights. URL: http://hudoc.echr.coe.int/
eng?i=001-57980.

¢ CnpaBa «IIlabenpHuk mpotu Ykpainum» (3asBa
Ne  16404/03) pimieHHs €BpOIEHCHKOTO  Cydy
3 mpaB JroauHu Bin 19 mot. 2009 p. / BepxoBha Pana
VYkpainu : caum. URL: https://zakon.rada.gov.ua/laws/
show/974 457#Text.
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HE TPOCTO TMOKAa3aHHSIMM CBiJKa 3JIOYUHY,
a (paKTUYHO 313HAHHSAM Yy HOTO CKOEHHI. 3 TOTO
MOMEHTY, KOJM 3asBHUK Yyrepiie 3poOuB
3i3HaHHA, BKE HE MOXKHA OyJO CTBEpIKyBaTH
PO BIICYTHICTh Y CIIIYOTO MiJO3PH IIOIO0
Horo mpuyeTHOCTI A0 BOWBCTBA. IcHyBaHHS
Takoi MiTO3pH MiATBEPKYBAIOCS THM (ak-
TOM, IO CIITYUNA YKUB TOJANBIINX 3aXOJIiB
JUISL TIEpEBIPKU JTIOCTOBIPHOCTI CaMOBHUKpPH-
BaJIbHUX IOKa3aHb 3asBHUKA, MPOBIBIIU Bij-
TBOPEHHS OOCTaHOBKH 1 OOCTaBMH TOMIIH,
TOOTO CIITYMX i1, K1 3a3BUYAM TPOBOISTHCS
3 migo3proBanuM. Ha nymky Cyny, craHoBHILE
3asiBHUKA CTAJIO 3HAYHO BPA3IUBIIINM O/Ipasy
MICIs BXUTTS CEPUO3HUX CIITIUX 3aXOliB
3 MEPEeBIPKHU Mi03pH CTOCOBHO HBOTO Ta Iif-
TOTOBKU Bepcii 0OBHHYBAaYeHHs. 3 OIVISAY Ha
BkazaHe Cyj IiMIII0B BUCHOBKY PO 3aCTOCOB-
HicTb cT. 6 KonBenuii nounnatouu 3 15 motoro
2002 poxy — 3 MOMEHTY, KOJIY 3asiBHUK I11]] 4ac
JIOTIUTY SIK CBIZIOK 313HaBcs y BOMBCTBI naHi K.
(. 57)".

3 ommsinmy Ha HaBeaeni daktu €CIII
BU3HaB y cnpaBi «lllaGenbHuk mpoTH
VYkpainn» nopymienss 1. 3 (¢) ct. 6 Konsenitii,
sKa rapaHTye MPpaBo 3aXUIIaTH cede 0codbucTo
Yl BHUKOPHUCTOBYBAaTH IOPUIMYHY JOIOMOTY
3axXMCHHMKA, BUOPAaHOTO Ha BJIACHUN PO3CY.H,
a00 — 3a OpakoM JTOCTaTHIX KOMITIB IS OTIJIATH
FOPUAMYHOT TOTIOMOTH 3aXMCHHUKA — OJIEPIKY-
BaTU TaKy JOMOMOTY 0€30IUIaTHO, KOJH I[bOTO
BHUMAraroTh iHTEpPEeCH TPABOCYIIS®.

bepyuu 50 yBaru BullieHaBe/IeH1 piIICHHS
sk KoncrurymitHoro Cyny VYkpaiam, Tak

"CnpaBa «lllabenpHuk mporun VYkpainnm» (3asBa
Ne  16404/03) pitieHHss €BpOMEHCHKOTO  CyIy
3 mpaB mroauHu Bif 19 mrot. 2009 p. / Bepxosna Pana
Vkpainu : catim. URL: https://zakon.rada.gov.ua/laws/
show/974 457#Text.

8 KoHBEHIIis [TPO 3aXUCT MPaB JIFOIUHKE 1 OCHOBO-
MOJIOXKHKUX cBOOON : mpuiiHATa 4 mucromn. 1950 p. / Bep-
xoBHa Pana Ykpainu : caum. URL: https://zakon.rada.
gov.ua/laws/show/995 004
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1 €CIUI, y u. 3 ct. 87 KIIK Ykpaiau 2012 poky
3aKOHOJABEIlb BU3HAYMB, IO HEIOMYCTH-
MUMH € JOKa3W, 110 OylIM OTpUMaHi 3 IOKa-
3aHb CBiJIKa, KW Hamaiai OyB BU3HAHM ITifIl-
O3PIOBAaHUM YH OOBHHYBAaYCHHM Yy IIbOMY
KpUMiHAJIBHOMY TpoBapkeHHI’. Brim Take
3aKOHOJ[aBUE 3aKPIIUICHHS HE TapaHTY€e TOTO,
10 (paKTHYHI 1aH1, K1 «3ami103pEHUH CBITOK
HAJIaB TI1]T 9ac JOMUTY, He OyAyTh BUKOPUCTaHI
JUTSI TIOIITYKY 1HIMUX (DaKTUYHUX JaHHX, CIIPS-
MOBAHMX Ha BCTAHOBJICHHS Ta JIOBEJACHHS HOT0
BHUHYBATOCTI.

Oco0nmMBOi  aKTyaJdbHOCTI I1I€ THTAHHS
HaOyBae y 3B’I3Ky 3 THM, 11O IiJ] Yac JOMUTY
SK CBIJIKa 0co0a MONepemKaeTbCs MpPO KpH-
MiHaJbHY BIJMOBIAAJBHICTh 32 JIaBaHHSA
3aBiZJOMO HETIPaBAWBHX MOKA3aHb 1 3a BIIMOBY
naBatu mokazanHs (crarti 384, 385 Kpuwmi-
HAJIBHOTO KOJIeKCy YKpainu). ToOTo CBiOK Jae
MOKa3aHHs IIiJ] 3arPO30I0 MPUTITHEHHS HOTO
0 KPUMIHAJIBHOI BIAMOBIIAJIBHOCTI y pasi
HaJaHHS HETPaBIUBUX TOKa3aHb YM BiJIMOBH
B1Jl TaBaHHS ITIOKA3aHb.

Xoda BapTO BIA3HAUWTH, WIO MiJ dYac
JIOTINTY CBIJIKY TaKOXX PO3’sSCHIOETHCS TIPABO,
rapanToBate cT. 63 Koncturymii Ykpaiau, ne
BU3HAYEHO, 10 0co0a He Hece BIAMOB1AAJIb-
HOCTI 3a BiJIMOBY JlaBaTH MOKa3aHHs abo mosic-
HEHHS 11010 ceOe, YIeHIB CiM’T 4yM OJM3bKHUX
POAMUIB, KOJIO IKUX BU3HAYAETHCS 3aKOHOM'’.

Brim cBinKy, sikuii He € GaxiBIeM y raisysi
npaBa, BAXKHO 30pPIEHTYBATHUCA y TaKOMy
MacuBl TMpaBoBoi 1HGoOpMaIli Ta 3pO3yMITH,
npo MO MiJ Yac JOMHUTY BiH 3000B’s3aHMIA

? KpuMmiHanpHuMi IIpouecyalbHUN KOJEKC
VYkpainu : 3akoH VYkpaium Bim 13 ksitHa 2012 p.
Ne 4651-VI. / Bepxosna Pana Ykpaiau : caiim. URL:
https://zakon.rada.gov.ua/laws/show/4651-1775.

10 Koncrurywist Yipaiuu : npwuiiHsta 28 ueps.
1996 p. ; 31 3MiH. Ta JOmOB. Bidomocmi Bepxos-
noi’ Paou VYxpainu. 1996. Ne 30. Cr. 141. URL:
https://zakon.rada.gov.ua/laws/show/
254%D0%BA/96-%D0%B2%D1%80#Text.

37



Karpenko Victor

TOBOPUTH, a MPO IIO0 MOXE 1 HE TOBOPHUTH.
3o0kpema, y BUIeHaBeaeH i crpasi «l1labemns-
HuK npotu Ykpainm» €CIUJI Bigznavae, 110
3aBHUK, SIKOTO TOMEPEIWId TPO KPHUMi-
HaJbHY BIJMOBIIATBHICTH 32 BIIMOBY JlaBaTH
MOKa3aHHs ¥ OHOYACHO MOIH(OPMYBAIH PO
NIPaBO HE CBIMYUTH MPOTH cede, MIr crpasii
pPO3TYOHUTHCS, HE PO3YMIIOYHM HACITIAKIB BiJI-
MOBH JiaBaTu Mokazanus (mm. 59)!.

OTxe, CBIIOK, SIKUH y MOJANBIIOMY MOXKE
HaOyTH CTaTrycy MiJ03pPIOBAHOIO, IIiJ] Yac
JIOTIUTY TIOBUHEH MAaTH MOXKJIMBICTH CKOpH-
ctatucs mpogeciiHOo MPaBHUYOI JIOTIOMO-
rofo. BimoBiAHO 10 MpeneAeHTHOT MPaKTHKI
€CII monoxenns ct. 6 KoHpeHrtii nomupro-
€ThCS HAa BUMIAJIKH, KOJIM 0c00a IiJ] yac JOIHUTY
SK CBIJOK HAJAa€ BUKPHUBAIBbHI TOKA3W MO0
cebe. OKpIM 1LBOTO, BapTO 3ayBAXKUTH, LIO
nonoxkeHHs 1. 3 (c) ct. 6 KonBeHii rapan-
Ty€ MPaBO Ha IOPUANYHY JOTOMOTY a/IBOKATa,
BUOpAHOTO Ha BJIACHUM PO3Cyl, a B pasi Bil-
CYTHOCTI KOIITIB — OJIEP>KyBaTH TaKy AOIO-
Mory 0e30IJIaTHO.

To6to mpaBoBa moszumis €CIIJI moms-
ra€ B TOMYy, 110 mojoxeHHs m. 1 Ta m. 3 (c)
cT. 6 KoHBeHIi TOMUPIOIOTECA TAKOXK Ha
CBIJIKA 3 MOMEHTY HOTO JOMHTY SIK «3aIli103-
PEHOro» CBiZKa», IO BKJIIOYAE 1 MPaBO OfEp-
KYBaTH MPaBOBY JOTIOMOTY 0€30IJIaTHO, KON
OTO BUMAararTh IHTEPECH MPABOCY/IJIS.

BumenaBenene cBiT4uThH MpO HEOOXiAd-
HICTh HPUIUIEHHS yBard TapaHTyBaHHIO BpPa3-
JIMBUM CBIJKaM MpaBa Ha 6e30IU1aTHY IPABOBY
norniomory. Tak, y 1. 2 4. 1 ct. 66 KIIK Ykpainu
BH3HAYEHO MPABO CBiJKa KOPUCTYBATHCS Tpa-
BOBOIO JIOIIOMOTOIO a/IBOKaTa. AJie BapTo BiJ-
srauntH, mo Hi B KIIK Vkpainu, Hi y cneri-

' CnpaBa  «IllabenbHUK  TPOTH  YKpaiHm»
(BasBa Ne 16404/03) : pimenHs €BponeicbKoro cyay
3 mpaB moguan Bix 19 mror. 2009 p. / BepxoBra Pana
VYkpainu : caum. URL: https://zakon.rada.gov.ua/laws/
show/974 457#Text.
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aNbHUX 3aKOHAX He nependadeHa 000B’I3KOBa
y4acTh aJBOKaTa CBiJIKa ITiJ] 9ac JAOTHUTY.

Taxk, BIJIITOBITHO o MHOJIOKEHD
4. 2 cT. 13 3akony Ykpainu «IIpo Gezormarny
MIPABOBY JOTIOMOTY» TaKa JOMOMOTa BKIIIOYAE
3MIMCHEHHS MPEACTaBHUIITBA 1HTEPECIB OCiO0,
10 MaloTh MpaBO Ha O€30IUIaTHY BTOPUHHY
MPABOBY JIOTIOMOTY, B CyAaX, IHINUX JEpiKaB-
HUX OpraHax, OpraHax MiCLIEBOr0 CaMOBPSIIY-
BaHHs, Nepea iHIKMMU 0co0aMu, CKJIaJeHHS
JIOKYMEHTIB MTPOIIECYaTbHOTO Xapakrepy 2.

BTtim anani3 cr. 14 BkazaHoro 3akony, 1ie
NepepaxoBYIOThCS Cy0’€KTH MpaBa Ha 0e301I-
JaTHy BTOPWHHY TPABOBY JOIOMOTY, T03BO-
JIsi€ CTBEPIDKYBATH, 10 0COOHU, SIKi € CBIJIKAMHU
y KpUMiHaJIbHOMY NIPOBAKEHH1, MalOTh ITPABO
Ha Oe30IUIaTHY MPaBOBY JOMOMOTY Yy BHITA[I-
Kax, 3yMOBJICHUX HE iX IMpoliecyaJlbHUM CTa-
TYCOM, a NMEBHUMH COLIaJIbHO-€KOHOMIYHUMU
XapaKTepUCTHKaMM: Maio3abe3rnedeHi ocoou,
0ocoOu 3 IHBAJIJHICTIO, SIKI OTPUMYIOTH IEH-
Cito, NITU-CUPOTH, JIiTH, M030aBJICHI OATHKIB-
CHKOTO MIKIyBaHHS, NITH, SIKI nepeOyBaloTh
y CKJIQJIHUX KUTTEBUX 0OCTaBUHAX, JITH, SIKi
NOCTPaXJaNd BHACTIZIOK BOEHHUX i YU
30pOHHOr0 KOH(IIKTY, BHYTPILIHBO IE€pPEMi-
1ieHi ocobu tomio ",

ToOTo mpaBo Ha Oe3oruiarHy npodeciiny
MpaBHUYY JOTIOMOTY IS CBIJIKA 3yMOBJICHA HE
HOro mpoliecyaJbHUM CTaTyCOM, SIK 1€ BU3Ha-
YEeHO JUIs MiJ03PIOBAHOTO, OOBUHYBau€HOTO
(ct. 49 KIIK VYkpainu), a #oro coriaibHO-e-
KOHOMIYHMMH XapaKTepUCTUKaMH. BTiM Take
NPaBOBE PETYIIOBaHHS HE TapaHTye CBiTKaM
peanizauii mpaBa Ha HpPOQeciiiHy HpaBHUUY

2TIpo Ge3oruiaTHy MpaBOBY JOMOMOTY : 3aKOH
VYkpainu Big 2 ueps. 2011 p. Ne 3460-VI. Bidomocmi
Bepxoenoi Paou Ykpainu. 2011. Ne 51. Ct. 577. URL:
https://zakon.rada.gov.ua/laws/show/3460-17.

B TIpo Ge3oruiaTHy MpaBOBY JOMOMOTY : 3aKOH
Vkpainu Big 2 yeps. 2011 p. Ne 3460-VI. Bioomocmi
Bepxoenoi Paou Ykpainu. 2011. Ne 51. Ct. 577. URL:
https://zakon.rada.gov.ua/laws/show/3460-17.
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JIOTIOMOTY TIiJI Yac iX JIOMHTY SIK «3ario3pe-
HHUX CBIIKIBY.

3 oAy Ha Te, 10 MPaBo Ha Mpodeciiny
NpaBHUYY JOMOMOTY rapantyetbcsi KoHcTH-
Tyli€lo YKpaiHU y KpUMIHaJIbHOMY IPOLECY-
aJTbHOMY 3aKOHOAABCTBI MalOTh pEIaMeHTY-
BaTHCSl MEXaHI3MHU peajizalii I1poro Ipaga,
B TOMY YHCJII 1 y BUMAJKaX HECIIPOMOXKHOCTI
CBIJIKa CaMOCTIMHO #oro peasnizyBaTu (3a Bif-
CYTHOCTI KOINTIB YM 3 IHIMUX OO0’ €EKTHBHUX
MIPUYHH).

Bapro 3ayBakutH, 1110 TUTaHHS HaJaHHS
CBiAKYy TpaBa Ha O€30IJIaTHY MPaBOBY JOIO-
MOTY a/IBOKaTa HEOJHOPa30BO Oyio mpemme-
ToM nuckyciid. Tak, 16 xoBtHa 2019 Komirer
3 MUTaHb MPABOOXOPOHHOI JiSUTBHOCTI pO3IIIs-
HYB IpO€KT 3akoHy Ykpainu «IIpo BHeceHHs
3MiH 10 cTtarTi 66 KpumiHaibHOTO MpoIie-
CyaJIbHOTO KOfeKCy YKpaiHu mofo 3abesme-
YeHHsS TpaBa CBiJIKa HA TPABOBY JIOTIOMOTY
y KpUMiHAJIBHOMY TpoBapKeHHI»' Y,  [lum
3aKOHOIPOEKTOM 3alpOMOHOBAHO JOMOBHUTHU
4. | cr. 66 KIIK Ykpainu nonaoxeHHsM 1po Te,
110 «CBIJIOK Ma€ MpaBO Ha OTPUMAHHS MPaBoO-
BOI JTOTIOMOTH a/IBOKaTa 3a PaxyHOK JIep>KaBU
y BUNaKax, nepeadadenux nuMm Kogexcom Ta/
a00 3aKOHOM, 10 PETYJII0€ HaJaHHs Oe301uIaT-
HOi paBoBoi gonoMoruy. OaHak y BucHoBky
['o10BHOTO HAYKOBO-EKCTIEPTHOTO YIIPABIIHHSI
Amnapary BepxoBHoi Pagu Ykpainu 3ayBaxy-
€TbCA, 1O SIK Y BKa3aHOMY MPOIECYaIbHOMY
Kofiekci, Tak 1 B 3akoHi Ykpainu «IIpo Ge3o-
IJIaTHY TPaBOBY JOMOMOTY» BIJICYTHIN Tepe-
JIK BHITQJIKIB, KOJIM CBIJJOK Ma€ MPaBO CKOPHU-
CTaTHCs TPABOBOIO JOMOMOTOI0 aaBOKaTa Ha
Oe3011aTHIN OCHOBI. 3aKOHOMPOEKT TAKOXK HE

4 TIpoekt 3akoHy 0pPO BHECCHHS 3MIiH 0
ctarti 66 KpuMiHajIbHOIO MPOLECYaJbHOTO KOAEKCY
VYkpainu (11010 3a0e3neyeHHs paBa CBijIKa Ha [IPaBOBY
JOTIOMOTY Y KPHMIiHAIBHOMY IPOBaJpKeHHi). / Bepxo-
BHa Pana Ykpainum : caim. https://wl.cl.rada.gov.ua/
pls/zweb2/webproc4 1?7pf3511=66472.
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MICTHTb MPOMO3UIIIH, CIPSIMOBAHUX HA BPETY-
JIOBAaHHS 3a3HA4e€HOTO muTaHHS. ToMy y pasi
OPUMHATTA 3alIpONOHOBAHUX 3MIH CBIJOK
MaTHMeE BiJIIOBIIHE TIPaBO, a peari3yBaTu HOTO
HE 3MOXKe'”.

Taxum unHOM, TPOOIIEMa MOJIATAE HE JTUIIIE
y rapaHTyBaHHi CBiJIKy MpaBa Ha Oe30IUIaTHY
MIPABOBY JIONIOMOTY, a i y BU3HAUYCHHI BHITA[I-
KiB, KOJIU CB1JIOK Ma€ peasizyBaTH TaKe MPaBo.
AJpKe miJ 9ac TOCYIOBOTO PO3CIHiTyBaHHS YU
CYIOBOTO PO3TISAY SIK CBIJAKH JOTHUTYETHCS
JIOCUTh BeJHMKa KUIbKICTh 0Ci0 1 TrapaHTyBaTH
KO)KHOMY TIpaBO Ha NpoQeciiiHy mnpaBHUIY
JIOTIOMOTY 3a PaxyHOK JIep>KaBU HE JIOIIBHO.
AJDKe TIOKa3aHHS CBIJIKIB CTOCYIOTHCS PI3HUX
00CTaBUH KPHMIHAJIBHOTO MPAaBOMOPYIICHHS,
K1 HISIK HE TTOB’ 13aH1 IPUYETHICTIO 0CO0H, 110
JOTIUTYETHCS, 10 BUYMHEHOTO JisiHHA. [HKOIM
MiJ] Yyac JOMUTY MOXeE 3’sICyBaTHUCs, 10 0c00i
B3araJi He B1JOMI HisIKi 00CTaBUHH, IO IiJJIs-
ralTh JOKa3yBaHHIO IMiJl YaC KPUMIHAJIBHOTO
MPOBaKCHHS.

Oxpim 1poro, B pimenHsx €CILI Bin3na-
YaeTbCs, M0 HaBITh I OOBHMHYBAa4yBaHOTO
y BUMHEHHI KPUMIHAJIBHOTO MPABONOPYIIICHHS
npaBo Ha OE30IUIaTHY MPABOBY JOMOMOTY HE
€ abcomoTHUM. 30KpeMa, Yy pillieHH] Yy Crpasi
«Spemenko mpoTu YKpaiHu» 3a3Hau€HO, IO
Cyn HEOmHOPa30BO HATOJIONIYBAB, IO MPABO
KOXHO1 0cO0OM, OOBHHYBauyBaHOI Yy BUYMHEHHI
KPUMIHAJIBHOTO TMPaBOMOPYIIEHHs, Ha e(dek-
TUBHUW 3aXUCT a/JBOKaTa, O(MImiitHO mpu3Ha-
YEHOI'o B pa3i Takoi HEOOX1THOCTI, HE € abco-
JIOTHUM. AJie TIpU LIbOMY 3BEpPTA€ThCS yBara
Ha Te, IO 1€ MPaBO CTAHOBUTH OJIHY 3 TOJIOB-
HUX TIJABAJIMH CHPABEUIMBOIO CYJOBOTO pPO3-

'S BucHOBOK Ha mpoekT 3akony Ykpainu «IIpo
BHECEHH:I 3MiH JI0 cTarTi 66 KpuMiHalbHOTO TIpoIiecy-
aJbHOTO KOZIeKCy YKpaiHu (100 3a0e3neueHHs mpasa
CBiJIKa Ha MPaBOBY JIOMOMOTY y KPUMiHAJIbHOMY IpO-
BajukenHi)». JIITA:34AKOH : caiit. URL: https://ips.
ligazakon.net/document/XI00208A.
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say. OKpiM 1IbOTO, B PillIEHH] 3a3HAYCHO, 1110
cnoci6 3actocyBanHs m. 1 1 m. 3 (c) cT. 6 Ha
eTarl pO3CIilyBaHHS 3aJIeKUTh BiJl 0COOJIH-
BOCTEH BiJMOBITHOTO MPOBAKEHHS Ta (haKTiB
KOHKpETHOI cripaBu'®.

VY takomy pasi mocrae NUTAHHS: K BU3HA-
YUTH Ty KaTETOPit0 CBIJIKIB, SKi B MOAAIBIIIOMY
MOXYTh HaOyTH CTaTycy IiJJO3pIOBaHOTO YU
O0OBHMHYBau€HOTO Ta HAa 3aKOHOJABUYOMY PIBHI
rapaHTyBaTy iM mpaBo Ha Oe3oratHy npode-
CiiiHy mpaBHUYY 10TIOMOTY?

Crin 3ayBa)KUTH, 1110 BYEHI HEOJTHOPA30BO
3BepTalld yBary Ha mpoOieMy iCHyBaHHS Tak
3BAHOTO «3aIliJO3PEHOTO CBI/IKAa» UM «JIaTEHT-
HOT0» KPUMIHAJIBHOIO TepeciiayBaHHs. Tak,
T.B. Kopuesa Bijg3Havae, 1m0 K CBIJJOK MOXE
OyTu tonurtaHa ocoba, IKy YMOBHO Ha3UBaIOTh
«3anigo3peHum cigkomy. [1logo Takoi ocobw,
K TPaBUJIO, OPTaHU JOCYJOBOTO DPO3CIiIy-
BaHHS MPOBOJATH MEPEBIPKY HA MPUYETHICTh
il 10 ckoeHHs 35ounHy. [IpoTe siKio 1151 0coda
HE MOBiJOMJICHA TPO Mi03py, HE 3aTpUMYyBa-
jacsi, 10 Hel He 3aCTOCOBYBABCS 3aMOO1KHUI
3axiJi, TO BOHA JOMHUTYEThCSA SIK CBIJIOK, aje
3 MEBHOIO CIPSMOBAHICTIO 3alUTaHb 1 TaKTH-
KOTO, 110 BIJIOBIJA€ 3aBIAaHHIO 3’SICyBaHHS il
poJIl y BUMHEHHI KPUMIHAJIBHOTO MPaBOMOPY-
mreHHs '’

A sk 3ayBaxye [.B. IoBrOK, cTOCOBHO
CBIJIKa MOX€ 3I1MCHIOBATUCS JIATEHTHE KpH-
MiHaJbHE MepeCTiyBaHHs (10 OB IOMIICHHSI
po mijo3py). I ToMy ponuT ocobu sk cBigka
y pasi, SKIIO € IM1ICTaBU BBAXATH, IO 111 0c0da

BUMHWIIA KpHUMiHaJbHE MPABOMOPYIICHHS,

'S CripaBa «SIpemenko mpotu Ykpainm» (3asBa
N 32092/02) pimeHHs €BpONEHCHEKOTO  Cyay
3 mpaB moauHy Bix 12 yeps. 2008 p. / Bepxosna Pana
Vkpainu : catim. URL: https://zakon.rada.gov.ua/laws/
show/974 405#Text.

17 Kopuesa T.B. Hanauust mpodeciiitnoi mpaBHu-
401 JOMOMOTH CBIJIKY y KPUMIHAIILHOMY POBAKCHHI
SIK BHJT aJIBOKATCHKOI JIsITbHOCTI. [lopisHsinbHo-anani-
muyne npaso. 2018. Ne 1. C. 319.

40

Guarantees of realization of the witness’s right to professional...

OJTHAK JTIOKa31B IS TIOB1IOMJICHHS IPO MiA03py
He 10cuTh (a00 y BHUITAJIKY, KOJIA CIIT4Ui HaB-
MUCHE 3aTSTy€ MOBIJIOMIIEHHS IPO MiJ03pY),
BUEHA MPOIOHYE PO3MISAATH K Mpe] IBICHHS
00BHHYBa4eHHS B KOHTeKcT1 mpakTuku €CII,
110 JIO3BOJISIE B paMKaX HaI[iOHAIBHOI MpOIIe-
CyaJIbHOT CUCTEMHU PO3IVISIHYTH 1€ SIK JIATCHTHE
KpUMIiHAJbHE MepecitiayBaHHs .

O4eBUAHO, 10 caMe y BUIICHABEIECHUX
CUTYyallisIX CBiOKy Mae OyTH TrapaHTOBaHa
Oe3omnarna mpodeciiiHa TpaBHUYA JIOTO-
Mora. ToOTo mij yac JOMUTY CBiJKa HA JIOCY-
JIOBOMY pO3CIilyBaHHI Yy KpUMiHAIBHOMY
MPOBAHKEHHI, JIe¢ HE BCTAHOBIEHO 0CO0y, fKa
BUMHWIA KpHMiHaJbHE MPABONOPYIICHHS,
1 IpeIMETOM JIONHUTY € BCTAHOBJICHHS IPUYET-
HOCTI CBIJIKa 710 BUNHEHOTO JiSIHHS, BiH IOBHU-
HEH MaTH MOXJIMBICTh CKOPUCTATHUCS IIPaBO-
BOIO JIOTIOMOT'OIO aJJBOKATa, B TOMY YHCIHI 1 3a
pPaxyHOK JIE€P>KaBHOTO OIOIKETY.

3 METOI TPUBEIAEHHS HalllOHAJIBHOTO
3aKOHOJIAaBCTBA JO CTaHAAPTIB, BU3HAYCHHUX
KonBeHIi€o, Ta rapaHTyBaHHS peaji3amii
«3amiIo3peHUM CBIJKam» IpaBa Ha IIpo-
deciliHy NpaBHUYY JOMOMOTY BiIIOBITHE
noJjoxkeHHs1 Mae Oyt 3akpimuiene sk y KIIK
VYkpainu, Tak 1y 3akoni Ykpainu «IIpo Ge3omn-
JaTHY MPaBOBY JOMOMOTY.

VY 3B’S3Ky 13 BUKJIQJICHUM BHINE IPOIIO-
Hyemo 4. 1 ct. 66 KIIK Ykpainu nonoBHUTH
MOJOKEHHSM Takoro 3micTy: «CBiOK Mae
IpaBo Ha OTpUMaHHs NpodeciiiHol MpaBHUYOT
JIOTIOMOTH 32 PAaxyHOK JEp)KaBH y BHITAJKaX,
nepeabaueHnx M Komexcom ta/abo 3akoHOM,
IO PETyTIoE HagaHHS 0e30IIaTHOI MPaBOBOI
noromoru». A B okpemiit Hopmi KITK Ykpainu
«IIpaBHMuYa momomora CBiIKy» BKa3aTH, IO
«ciauuii, 1i3HaBad 4yu IPOKypop 3000B’s13aH1

8 Tnosrok  1.B.  KpuMmiHaibHO-MPOIIECyasbHI
(hyHKLI{: TEOPETUKO-METOOJIOTUHI 3aca gy 1 MpaKTHUKa
peamizanii : quc. ... n-pa ropua. Hayk : 12.00.09. Ogeca,
2015. C. 123-124.
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3a0e3MeunTH y4acTh a/IBOKaTra CBiKa y KpH-
MiHAJIBHOMY NPOBAJDKEHHI Y BHUIAIKaX, SIKIIO
MPEMETOM JIOTIUTY € BCTAHOBIICHHS TPUYET-
HOCTI CBiJIKa 0 KPUMIHAJBLHOTO IPABOIIOPY-
IICHHS 1 BiH 3asBUB BIINOBIJHE KJIOIIOTAHHS,
aJie 3a BIJICYTHICTIO KOIITIB UM 3 IHIIUX 00’ €K-
TUBHUX TPUYMH HE MOXE HOro 3alIyduTH
CaMOCTIHHO».

OxpiM 1IbOTO, BapTO MIATPUMATH TYMKY
T.B. KopueBoi, mo mpaBo CBifka Ha 3ampo-
IICHHS ¥ y9acTh aJBOKara HE MOXE OOMEXYy-
BaTHCS Hi MPOIECYaTbHUMU paMKaMH MO0
CTaaiil KPUMIHAJIBHOTO TMPOBA/KCHHS, Hi
B Yaci, HI B XapakTepi CHUIKYBaHHs. A 3aKOHO-
naBya penakiiis m. 2 4. 1 c¢t. 66 KIIK Ykpainu
3BY)KY€ MOXKITUBOCTI CBiJIKa IIOJI0 OTPUMAaHHS
npodeciitHol npaBHUYOT qOOMOTH ",

Y Kopuesa T.B. Hamauus mpodeciiiHOi mpaBHH-
40i JIONIOMOTH CBIJIKY Y KPUMIHAJILHOMY ITPOBAKEHHI
SIK BUJI aJBOKaTChKOI MisUIbHOCTI. [lopigHsiibHO-aHai-
muune npaso. 2018. Ne 1. C. 319.
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BucnoBkn

BigmoBimHO 110 TIpemneAeHTHOT TpaK-
tukun €CIII monmoxenns m. 1 ta m. 3 (¢)
cT. 6 KoHBeHIIi1 MOmMUPIOIOTHCS 1 Ha 0Ci0, sIKi
JONUTYIOTHCS MiJ] Yac KPUMIHAJIBHOTO MPO-
BaJKCHHS SIK CBIJIKM 3 MPHUBOAY IX MpHUUET-
HOCTI 10 BUMHEHOTO KPUMIHAJIBHOTO MPaBO-
nopymieHHsi. [IpuBeeHHS KPHUMiHAIBLHOTO
IpoIeCcyalbHOTO 3aKOHOJABCTBA 1O CTaH-
napTiB, BU3HaueHNX KoHBEHIli€0, MOTpedye
perfiaMeHTallii MicTaB 1 MOPSAKY peanizaiii
«3aMiI03peHUM CBIJIKOM» TIpaBa Ha mnpode-
CiifHY TpaBHUYY JJOTIOMOTY, B TOMY YHCJII 1 32
paxyHOK jaep>kaBHOro Oromxkery. Hamexna
npoliecyalbHa perfjaMeHTallis mpaBa CBiaKa
Ha podeciiiHy mpaBHUYY JOTIOMOTY y KpH-
MIHaJBHOMY TPOBAJKEHHI CIPHUSITUME pea-
mizamii Bumor ct. 59 Konctutynii Ykpainu,
m. 3 (c) ct. 6 KouBenmii ta 3a0e3me4uTh
JOCATHEHHSI BEPXOBEHCTBA MpaBa y KpPUMi-
HAJBHOMY CYIOUYHHCTBI.
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Krupoderia Dmytro The mechanism of protection of professional honor and dignity...
The mechanism of protection of professional honor and dignity of a judge:
problems of judicial practice

Krupoderia Dmytro
graduate student of Department of Judicial and Prosecutorial Activities
Yaroslav Mudryi National Law University, Ukraine

The article is devoted to the legal mechanisms of protection of reputational risks of judges
and candidates for the position of a judge in connection with the negative conclusion of the Public
Integrity Council. For the first time this tool of public control in the procedure of formation
of the judiciary was introduced into Ukrainian practice in 2015. The Public Council of Justice,
within the framework of its auxiliary function for the High Qualifications Commission of Judges,
was empowered to prepare appropriate statements on the integrity of both incumbent judges
and candidates for the post. To this end, this body has gained access to all electronic registers
of the country. Because the body was new, there were no clear criteria for inferring a person’s
integrity or dishonesty. The legal framework also contained many gaps, conflicts, ambiguities
of wording. At the same time, the negative conclusion of this public organization could be
the basis for the denial of access to the profession of judge. Therefore, it is quite predictable
that the number of appeals to the courts with claims for restoration of business reputation
and cancellation of negative conclusions of the Public Council of Justice has increased.

The author of the article, working directly as a judge, analyzed the case law and presented its
generalization, indicating its heterogeneity. The relevance of the article is also justified by the fact
that a law was recently adopted providing for the resumption of work of the High Qualification
Commission of Judges of Ukraine, and, accordingly, the restart of the entire mechanism for
the formation of the judiciary. The adoption of updated regulations governing the activities
of the Public Council of Justice is also expected. Taking into account previous mistakes will help
to develop objective criteria for assessing the integrity of judges.

Mexani3Mm 3axucty npodeciiiHoi yecTi Ta rigHoCTI cymmi:
npodJieMu Cy10BOi MPAKTUKH

Kpynooepsa /Imumpo Onexcandposuu

acnipanm Kkageopu cyooycmpor ma npoKypopcvbKoi OislibHOCMI

Hayionanvrnoeo ropuouunozo ynisepcumemy imeni HApocnasa Myopoeo, Ykpaina
Beryn JIOPYYEHO CKJIaJaTH BUCHOBOK PO 100pouec-

HICTB/HEAOOPOUYECHICTh CY/JIIB Ta KaH/IUATIB

Y 2015 poui B yKpaiHCbKY MpakTHKy  Ha IOCaAH CyA/iB, OyB HOBUM JUIsl yKPATHCHKOI

KBaJi(iKalifHOTO OIIHIOBaHHA CyJAiB OyJ10  TPaKTUKH, a OTKe, Oyina BiJICYyTHS 1 ycTaJeHa

3aMpoOBaHKEHO OIIHKY 1XHBOI JOOPOYECHOCTI.
Takuil 1HCTUTYT, K 1 IHCTUTYT |pomanacekoi
paau noobpouecHocTi (gami — ['PI), sxkomy Oyio
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MpaKTHKa MIOA0 PO3YMIHHS 3MICTY, KpUTEPIiB
OIIIHKU «I00POYECHOCTI», IPE3yMITIii SKOCTI
BucHoBKY I'PJI, mpodeciitHoi nobpouecHoCTI
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camux wieHiB I'P]] (Tak OM MOBUTH, XTO MOXKE
OyTH «cCyanmero» st Cyadi?), 3MaTHUX JaTh
OIIHKY JTOOpOYECHOCTI 0CcOOM KaHauaaTa Ha
nocaay abo cymui i T.0m.

Tpeba 3a3HauWTH, WO 3aKOHOJABUOTO
MEXaHI3My «IIO/IOJIAHHS» HETaTHBHOTO BHC-
HOBKY ['PJ] GinbimicTio rosociB wieHiB Buroi
kBamdikamiiHoi Komicii cymmiB  YkpaiHu
(mami— BKKC) sBHO HETOCTAaTHRO, aJ17Ke TIOTIPU
Te, mo (axiBelnp i OTpUMAaB MO3UTHBHY PEKO-
menaauito BKKC, mpore omy6iikoBaHa 11010
HBOTO 1H(OpMAIlii 3 BHUCHOBKOM IIPO HOTO
HeoOpoUYecHICTh (Hexal 1 WMOBIpHA, HEIi-
TBEp/pPKEHa a0o CIpOCTOBaHA Mij Yac CriBOe-
cimu y BKKC), BoueBH1b, HAHOCUTH IIKOIY
foro miyoBid penyraiiii, mpodeciiiHoOMy aBTO-
putety. Ha miaTBep/HDKEHHS TaKOTO BUCHOBKY
CBIJTUaTh YHUCJICHHI MO30BU JI0 CYAIB 13 TPO-
XaHHSIM CKacyBaTH HeratuBHiI BUCHOBKH [ P/I.
Cy6’ekTaMu TakuWX 3BEPHEHb BHCTYIAIOTh
SIK CYIUI1, SIKI, HE3Ba)KAIOUM HA TAKWUW BUCHO-
BOK, BCE X 3MOIIM MEPEMOITH B KOHKYpPCi
Ta 3alHATH OMpISHY CY[JIIBCBbKY IOCaay, Tak
1 IpaBHUKH, /ISl SIKHX HETaTUBHUI BHUCHOBOK
po A0O0POYECHICTh CTaB TUM PYOIKOHOM, IO
CTaB MEPETIOHOI0 IS X AOCTYMy 110 Tpodecii
cyni. llle onna kareropist — 1ie cyal, siki Opaiu
y4acTh y KOHKYpCl Ha TOcaay Cy[i y BUIIUN
Cyn (3okpema, a6o Bepxosuuii Cyn, abo Buti
crerianai3oBaHi Cy/in), HE MO0JIAIH TOW CaMUid
pyOikoH (TOOTO Oy/nM BU3HaHI HemoOpouec-
HUMH JUTSL 3aWHATTS TTOCAJIN Y BUIIUAX CYIax),
MPOTE 3ATUIIIIIUCS TPAIIOBATH HA CBOIX ITOTIe-
penHiX CyIIiBChKUX Mocaaax (To0To 3a ykpa-
THCBKOIO TPAKTHKOIO TOHATTS «IJ0OPOYECHO-
CTI/HeTOOPOUECHOCTI» HE € a0COIFOTHUM 1 Ma€e
PI3HMIA 3MICT JJI PI3HUX CYAMIBCHKUX MOCA:
TOOTO «HETOOpPOUECHUW» ISl TOCAAHM CYIII
BepxoBuoro Cyny, ane «100pouecHuid» st
nocaau CyIAl amessiifHOT0 4Yu MiCIeBOTO
cyny. CxnamHo, ane 11e, HaleBHe, OKpeMa TemMa
JUIS aHai3y), ajle TaKoK HaMararoThCsl cKacy-
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BaTU B CY/IOBOMY TOPSIIKY HEraTHUBHI BHUCHO-
BKH IIPO CBOIO I00POYECHICTh, BBAKAIOUH, 1110
BOHHM, 1epedyBatouu B IMyOJIYHOMY MPOCTOPI,
HAHOCATH MIKOAY iXHIiN mpodeciiiHoi permyTa-
1111, 4ecTl Ta TiJJHOCTI.

Mera crarTi. ¥ crarti OynyTh poaHali-
30BaHi MPaBOBI IHCTPYMEHTH Ta MEXIi MpPaBo-
BOTO 3axHCTy MpodeciitHoi yecTi Ta TigHOCTI
CyAJl, sIKI TIOCTPa)X/J1ajJy BHACIHIJIOK HEraTHB-
Horo BUCHOBKY I PJ] ipo He100poUecHICTb.

Bukian ocHOBHOIO marepiany

3 eTUMOJIOTIYHOT TOUKH 30Dy «I100podec-
HICTBY» CKJIQJAETHCS 13 IBOX CIIIB: «I00pay, 110
O3Havae, Xopolla, rapHa, i «4ecTb», 10 CTO-
COBHO Cy/IiB HaOyBae 3HaYeHHS MpodeciitHol
penyraii, aBroputery, rigHocti. Came 1um
KepyeTbesi Cyads abo MpaBHUK (HAMPUKIAL,
TOM, SIKAW JIMIIE HAMAraBCsi OTPUMATH JTOCTYII
70 cyaAiBChKOi mpodecii) i yac 3BepHEHHS
JI0 CyAy 3 BUMOT'OIO IIPO CKacyBaHHs HETaTHB-
Horo BucHOBKY ['PJl, oGrpyHToBytoum CcCBiit
MO30B THM, L0 TaKuWi MyOIIYHO JOCTYIHHIA
BHCHOBOK IOIIUPIOE IOJ0 HHOTO HEMPABIUBY
iHpopMalliio, sKa NPUHIDKYE Horo mnpode-
CIiHY 4YecCTb Ta T1JHICTh, 3aBJAa€ LIKOAY ILIO0-
Biii pemyTarlii, TOOTO 1O CyTi € aKTOM Judama-
1ii. [ meproro mpo6eMoro, 3 KOO 3yCTpLIHCS
BITUM3HSIHI CY/IH, TPUHMaIOYN BUIIIE3a3HAUCHI
3BepHEHHs, Oyla HEBHU3HAYEHICTh CTaTyCy
['PI, ropuandHO1 CHIi HOTO BUCHOBKIB, a Bifl-
TaK CyJloBa NpaKTHKa pPO3BUBANAci MO-pi3-
HOMY, Ma€ PO30DKHOCTI HE JIUIIEC B CEpPEIMHI
CYIOBUX IOPUCAMKIIIHN, a ¥ 13 TIPaBOBOIO JTOK-
TPUHOIO

Hepwum
€ NUMAHHA DPO3YMIHHA 3Micmy 000poYecHo-
cmi. Y TPOBaJDKEHHSX 3a CKapramu CYIIiB,
Jie TIPEJMETHO ICHyBaja HEOOXIJIHICTh aHa-
73y pimens (BucHOBKIB) ['PI, HeoqHOpa30BO
BUHHKAJa MpoOJieMa OIIHKU MiIXO/AIB /10 OIli-

KJ1rlo4o06uUm NUMAaHHAM
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HIOBaHHA Jo0podecHOCTi Ta mnpodeciiiHol
eTHKH, ki Oyno 3actocoBaHo I'PJl, 1 cTyminb
iX y3rOMKEHOCT] 13 3aKOHOAABCTBOM. Y LHX
BUMAJIKAX MEPIIUM MUTAHHSIM CTalo 3 5CY-
BaHHS CaMOi MOKJIMBOCTI 3aCTOCYBaHHS KpH-
TepiiB OOPOUYECHOCTI, BPAXOBYIOUU BIJICYT-
HICTh BU3HAYCHHSI TEPMiHA «TOOPOYECHICTHY
y 3akoHomaBcTBi. Tak, y moctanoBi KAC
BC y cnpasi Ne 9901/136/18/800/328/17 Bix
01.02.2018 3asBHMK IIOCHJIaBCS Ha Te€, IO
MOHSTTS «000POYECHICbY BIOCYMHE ) GIMYU3-
HAHOMY 3AKOHOOABCMBI, d MOMY BIONO0GI-
0au Ha 6IACHULL PO3CYO POIMIYMAYUE 1020,
NPUUHAGWIU DIUEeHHA He HA 1020 KOPUCMb.
[TokazoBo, mo BucHoBok ['P/l, sAxuii ockap-
KyBaBcs B KomIuiekci 3 pimenasM BKKC,
MICTUB BHCHOBOK TIPO «NOPYULeHHS CYOOer0
n.1.1 Baneanopcekux npunyunie»’. 13 vacom
BITUM3HSHA CY/IOBA MMPAKTHKA B [[bOMY aCIEKTI
BUpOOWIIa MIAXI 32 SKUM, «NUMAHHA (KO-
CMi 3aKOHY» He MAaKi 8adcIUusi 0 yinel KOH-
KYpCy, OCKLIbKU Kpumepii «000pouecHocmix
susHayeni y n. 12 Ilonooxcenns, 3a sakum 8io-
nOGIOHICMb CYO00i Kpumepito 000poUecHOCH, i
OYIHIOEMbCSL  (6CMAHOBNIOEMBCA) 34 NOKA3-
HUKamuy, TOOTO TOCTaTHBO TOTO, IIO 3aKO-
HOJIAaBCTBO Ja€ I1HCTpyMEHTalibHE (omepari-
OHaJIbHE) BHU3HAYEHHS, TOOTO KpHTepil Takoi
OIIHKHU. Y TaHOMY KOHTEKCTI CIIiJ] 3ayBaXKUTH,
oI0 MPEeIMETOM CYAOBOIO PO3MISAYy HE CTa-
BaiM Bumaaku Buxoxy I'PJ] 3a mexi kpute-
piiB 10OpOYECHOCTI, SIKI BCTAHOBJICHI aKTaMu
BKKC. Came no co0i 11e¢ MUTaHHS € O/IHIEI0
3 BaxxmBuX cep nuckycii I'P/] 1 BKKC momo
MEX 1 TpenMeTy OIliHKU. 30Kpema, B CYIO-
BHUX pIMIEHHSIX HEOJHOPA30BO BHU3HABAJIOCH
nopyuieHHst ['PJ] nependaueHnX 3aKOHOM MEXK
ydacTi y mporuenypi ksaiigikaliifHOro OIfi-
HrooBaHHA. Hampuknan, y IlocranoBa OACK

! Pimmennst Bepxosaoro Cymay Vkpainu B crpasi
Ne I1/9901/136/18 800/328/17 Bix 01.02.2018 . URL :
http://reyestr.court.gov.ua/Review/72029066.
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no cmpaBi Ne 826/8530/17 Bim 14 rTpynns
2017 3a3naueno: «I P/{ mae npaso nuwe anani-
3yeamu U nepegipamu inghopmayiro, wo cmocy-
€MbCsL 00OpoUecHocmi ma Npoghecitinoi emuxu
€y00is, ane He HAOLIeHA NOBHOBANCEHHIMU PO3-
2nA0amu 00IPYHMOBAHICMb CYOOBUX DIUUEHD.
I'PI] mooice naoasamu 8UCHOBOK nuuie U000
npogeciiinoi emuxu ma 006poyecHocmi cyooi,
a He wo0o O0OIPYHMOBAHOCMI 1020 piuleHb
abo Oit. OyintoeanHs cyooi (kamouoama Ha
nocaoy), 30Kkpema oyiHKa tio2o npoghecitiHux
3HAHbL | KOMNEMEHMHOCMI, MOPAIbHOI, emuy-
HOI ma Ncuxono2iyHoi 00bpoyecHocmi — ye
3a680AaHH5 OP2aAHY, AKOMY O0OPYYEHO NPOBOOUMU
oyinosanus (BKKC), a eucnoeox I'PI] — ye
efleMenm, Wo Mae CMocy8amucs iuuie NUmans
npogeciiinoi emuxku ma 006poyecHocmi cyo-
0ie i kamouoamie Ha nocady cyooi. Ypaxo-
eyrouu 3micm cm. 83 3axony Vkpainu «Ilpo
cyooycmpiii i cmamyc cy00ie», OYiHIOBAHHS
KaHOuoama Ha nocaody cyooi 3a Kpumepiem
«KOMNEeMmeHmMHICMbY 8i0HeCceHo 00 KoMNnemeH-
yii BKKC».

Lpyeum eaxcaueum numanHam € NUMAHHSL
topucoukyii. CymoBa TMpakTUKa TiNIIa came
MIJCYIHOCTI  3a3HAUYEHUX  CIIO-
pIB  aAMIHICTpAaTUBHIA IOPUCAUKII. A Y
BipHO 11¢? Ilo3miis momo HasBHOCTI y ['PJI
cTarycy Cy0’eKkTa BIAQJHUX IOBHOBaXKEHB
Oyna 3adikcoBaHa y CydOBHX pIIICHHSIX Ha
nouatky 2017 poky. 3a BucHoBKamMu OKpyX-

HIJIAXOM

HOTO aJMiHICTpaTuBHOrO cyny micra Kuesa
(mam — OACK) T'P[ — cyG’exT BIagHHX
IIOBHOBaX€Hb, a BHUCHOBKM [PJ] — ympas-
JIHCBKI PILIEHHS — 1HAMBIIYaJbHUM NpaBo-
BUl akT. Takumu BUCHOBKamu OyiM BIIEpIIe
chopmoBani BucHoBKM B mocraHoBi OACK
y crpai Ne 826/7186/17 Bix 07.12.2017 poxky.

2 TlocraHoBa OKpy>KHOTO aJIMiHICTpaTUB-
Horo cyay Micta Kuesa y copasi Ne 826/8530/17 Bix
14 rpymus 2017 poky. URL : https://reyestr.court.gov.
ua/Review/71055630.
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BinnoBinHo 10 mo3uiii cyqy NmpaBoOBUM cTa-
Tyc Ta 3aBraHHs ['PJl Bu3HaveHi cT. 87 3akoHy
Vkpainu «IIpo cymoyctpiit 1 cratyc cyauiBy,
a came ['P]] moknaaeHo QyHKIIIIO 11010 y4acTi
y NpOBEACHHI KBali(hiKaliHHOTO OLIIHIOBAHHS
3 METOI0 BU3HAYEHHS 3aTHOCTI CyAl (KaHu-
JaTta Ha Tocaxy Cyasi) 3A1MCHIOBATH MPaBo-
Cynnsl y BIAMOBIIHOMY Cyi 32 BU3HAYCHHMH
3aKoHOM KpuTepisimu. ToOTo BinmoBizay Oepe
yd4acTh y GOpPMYBaHHI CYIIIBCLKOTO KOPITYCY,
BIUIMBA€E Ha CY[IIBCbKY Kap’€py Ta HaJlJIeHUN
13 I1€10 METOIO BIJMOBIIHUMHU BJIAJHUMU TOB-
HOBa)XCHHSAMHU. 3a c(eporo MPaBOBOTO PETyII0-
BaHHs 3akoH Ykpainu «IIpo cymoyctpiii i cTa-
TyC Cy[JIiB» BH3HAuae OpraHizaiilo CyI0BOi
BJIaIU Ta 371MCHEHHS MpaBoOCyAns B YKpaiHi,
TOOTO MICTUTH HOPMU CaMe ITyOJIIYHOTO MpaBa.
BucnoBku I'PJl, 3arBep/pkeHi BIAMOBITHUM
pilIEHHSIM SIK OAHOCTOPOHHE BIAJHE BOJeE-
BHUSIBIICHHS, € OOOB’S3KOBUMH IS PO3TIISILY
iHmmM cy0’extoM, 30kpema BKKC, ta € mpa-
BOBUM aKTOM IHJUBITyaJbHOI JIii, HA ITiICTaBI
SKOTO BHHMKAIOTH ITyOJIIYHO-IIPABOBI BIIHO-
cunu. OTxe, npouec HaganHs 111 BKKC Buc-
HOBKY TPO HEBIMOBIIHICTh Cy/Ii (KaHIuaaTa
Ha Mocajy Cy[Il) KpUTepisiM J00pOYecHOCTI
Ta Mpo(eciiiHol €TUKH MICTUTh YCl O3HaKH
BJIQJIHOT YIIPaBIIHCHKOI JISUTBHOCTI Ha OCHOBI
3aKoHy. Takum unHOM, cyn BBaxae, o I P/l mae
BC1 BU3HAYCHI O3HAKM «IHIIOTO Cy0O’ €KTa i
Yac 311iCHEHHS] HUM BJIaJHUX YIPaBIIHCHKHX
(byHKI11H Ha OCHOBI 3aKOHOJJaBCTBA», OCKIIbKHI
Pama 3mificHIOE MISUIBHICTE 13 BUKOHAHHS
nokJageHux Ha Hei 3akoHoMm Ykpainu «IIpo
CYIOYCTpiii 1 cTaTyc CyasiB» 3aBAaHb, a TOMY,
BI/IMOBIIHO, € Cy0’€KTOM BJIQJHUX TTOBHOBA-
XKeHb Y po3yMiHHI BUMoOr 11. 7 4. 1 cT. 3 KACY,
TOOTO € HaJIE)KHUM BIANOBIZaYeM 3a JaHUM
aJMIHICTPATUBHHUM TI030BOM.

OpnHak aHani3 BiAMOBIIHOTO 3aKOHOIAB-
CTBa JI03BOJISIE CTBEPIKYBATH TOMUIIKOBICTh
TaKOTO MiIXOAY, IKUi 0a3yeThcsi Ha BUOIPKO-
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BOMY BHUKOPUCTaHHI Ta TIyMa4eHHI BiIIOBII-
HOT'O 3aKOHOJIaBCTBA.

BianosigHo no . 7 4. 1 cT. 4 KAC cy0’ek-
TOM BJIQJIHAX TTOBHOBWKEHb Yy PO3yMiHHI
Konekcy aamiHICTpaTHBHOTO CyJOYMHCTBA
€ OpraH JIep>KaBHOI BJIaJ iy, OpraH MICIIEBOTO
CaMOBPSIIyBaHHS, iXHS TMOCaJoBa YU CITyXK-
O6oBa ocoba, IHIMK CyO’€KT Tij 4ac 3aiiic-
HEHHS HUMHU NyOJIIYHO-BIAJHUX YyMpPaBIiH-
ChKMX (YHKIIIH Ha MIiACTaBI 3aKOHOJABCTBA,
B TOMY YHCJIi BUKOHAHHS JICJIETOBAHUX TTOBHO-
BaXeHb a00 HaJaHHSA aIMIHICTPATUBHHUX
nocyyr. Bu3HauanbHOIO O3HAKOK CYO’€KTa
BJIQJIHUX TIOBHOBAXXECHb € 3JIMCHECHHS HHUM
BJIQIHO-YIIPABIIHCbKUX (PYHKIIM, Ta 1€ He
MOB’SI3y€ThCS 3 OOOB’SI3KOBHM BiJIHECCHHSM
TaKoTo Cy0’€KTa O CUCTEMU OpPTaHiB JepKaB-
HOI Biaau ab0 MICLIEBOTO CAMOBPSIYBAHHS
Ta HE CTABUTHCS B 3aJIEKHICTH BiJ HAasBHOCTI
ab0 BIJCYTHOCTI B Takoro Cy0’€KTa BIIaTHUX
MMOBHOBAXXEHB CTATYCy IOPUIUIHOI 0COOH.

[IpaBoBuii craryc I'P/] perymntoeTbcst HOp-
mamu cT. 87 3Y «IlIpo cymoyctpiit i craryc
CyAJIBY», IKUW 3a3Hauae, 1o [pomanceka paga
J0OpPOYECHOCTI YTBOPIOETHCS 3 METOIO CIIPH-
suHs BKKC Vkpainu y BCTaHOBJIEHHI BiJIIO-
BIJIHOCTI Cyai (KaHAWJaTa Ha MOcaxy CyJl)
KpUTEpisiM mipodeciitHoi eTuku Ta modpodec-
HOCTI IS TIUIeld KBasi(ikariifHOTro OIiHFO-
BaHHS. [3 IOTO BU3HAYEHHS HEMOYKIIUBO JIHATH
BHUCHOBKY TIpo uiTkuii craryc I'P/] (ropunnana
oco0a, cy0’€KT BIIaJJHUX TOBHOBAYKEHB TOIIIO)
Ta 1i NpaBoCyO’ €KTHICTh. € TMHUMU MOJIOKEHHS
PO TIEBHI €JIEMEHTH CTPYKTYPHOI MOOYIOBH
I'PII € Hopmu 4. 2 Ta 4. 5 cT. 87, BIAMOBIIHO
no skux [pomaachka pana A0OpPOYECHOCTI
CKJIAJIa€ThCA 13 ABAALISTH YIEHIB Ta 3I1HCHIOE
CBOIO MISUIBHICTh y YOTHPHOX KOJIETifAX, IO
KOKHOI 3 SKMX BXOOWUTH IT’SITh WieHIB Pajan.
Konerist I'pomancekoi paam 100povecHOCTI
nie Big imeHi Panu. XKogHux 1HIIMX HOPM TIPO
IHCTUTYLIHHY crnpoMoxHIcTh [P/l 3akoH He
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MicTUTh. A ToMy anaini3 crarycy ['PIl Tinbku
Ha OCHOBI 11 IHCTUTYLIIHOT TOOY/I0BH € HEMOX-
JIMBUM 4Yepe3 3aKOHO/IaBYy HEBPETYIbOBAHICTD
X TUTaHb. A TOMY BHUHUKAIOTh MHTaHHS,
g € ['P]] cy0’ekToM BIagHUX TMOBHOBA)KEHB,
YUl HEOOXIHO JOCHIAUTH (YHKIIOHATBEHUN
acrekT gisbHocTi I'P/].

Amnamnis ct. 87 3Y «IIpo cynoyctpiii i cTa-
TyC CY[JIiB» TaKOX Ja€ MiJICTaBU JIUTH BUC-
HOBKY Tipo Te, 1mo ['PJl ne € CBII (opranamu
JIepKaBHO1 BJIa/IM, IHITUMU JePKaBHUMH Opra-
HaMM, opraHaMu Biaau ABTOHOMHOI Pecry-
6miku Kpum, opranamu MiclieBOro caMoBpsi-
JyBaHHS, IXHIMHU MOCAJOBUMH 1 CIIy>KOOBUMU
ocobamu) Ta HE € pUIUIHOK ocoboro. Illo
3 oy Ha mpunucH 4. 1 ct. 43 KAC Ykpainu
yHeMOXXJIUBIIO€ yuyacThb ['PIl B anmiHiCcTpaTHB-
HO-TIpOLIECYaJIbHUX TPaBOBiAHOCUHAX. Bin-
CYTHICTh aJMIHICTPAaTUBHO MPOIECYaTbHOL
MPaBO3/IaTHOCTI YHEMOKIIMBIIIOE BUHUKHEHHS
HACTYITHOTO €JIEMEHTY MpoIlecyaabHOI aaMiHi-
CTPATUBHOI MPaBOCYO’EKTHOCTI — aJIMiHiCTpa-
THUBHOT MPOIIECYaTbHOI JII€3JaTHOCTI.
notpelye
Y3TOJKEHHS 3 JIOBOJII CYnepeyuiusoio npakmu-
koo KAC BC, skuii B OAHMX BHIAJKax Ipe-

OnHak Takud  BHCHOBOK

3tomye BIACYTHICTH y ['PJ] crarycy cy6’ekra
BJIQ/IHUX IIOBHOB&XXEHb (MpPO L€ HTHUMETHCS
Jai, B KOHTEKCTI PO3IVISILy OKPEMHUX TEM),
B 1HIIKX — MPSIMO UM OMOCEPEIKOBAHO BU3HAE
HasBHICTb TaKOro cCTaTycy (Hampukian,
y Pimenni KAC BC Bix 3 tpasus 2018 poky
y cmpasi Ne 800/207/17). Illogo MoxIuBO-
cti I'PJl Oyt y4acHMKOM CHpaBU y IUBIIb-
HOMY CYAOYHMHCTBI, TO 3T1HO 3 TIOJIOKCHHIMHI
cT. 46 LIIK VYkpaiHu 1e TakoK € HEeMOXIIH-
BUM. A 1€, y CBOIO Yepry, TaKOK HMOCHIIIOE
npaBoBy HeBu3HadeHicTh [ PI[. OTxe, B min-
CYMKY MU Ma€eMO TOLIMPEHY B CyCHUIbCTBI
iH(OopMaIlito, SIKa MKOIUTH MPOQECiliHii 4eCTi
Ta T1THOCTI CY/I1, TPOTE HEMAE TIOBHOIIIHHOTO
MEXaHI3My IPUTATHEHHS /10 BIAMOBIIaJIbHOCTI
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oco0wu, sika 11 CKJ1aia Ta moumpuia, came 4epes
HEBPETyJIbOBaHICTh IpaBoBoro crarycy I'P/I.
ToOT0 y Kpaiomy BUMAAKY CYIAIs MOXE CIIO-
JBaTHCSl Ha CKAaCyBaHHS CYJOM HETaTHBHOTO
BucHOBKY ['PJl (mpote mMaeMo cepiio3Hi CyM-
HIBM II0JI0 3aKOHHOCTI Takoi jaii). BubaueHus
BUHHOI CTOPOHU 3a IIKOJYy, HAaHECEHY mpode-
CiliHI¥ peryTamii, 4ecTi Ta T1JHOCTI HUISIXOM
MONIMPEHHSI HEMpaBauBOi 1H(OpMaIli 11070
T00OpPOYECHOCTI CY/I/Ti, KOMITICHCAIIT MOPaTbHOT
IIKO/X 1 T.II., Cy[asl He oTpuMye. binbm Toro,
HaBITh CKacoBaHUU BUCHOBOK ['PJ] mpo Hemo-
OpOYECHICTh CYAJII MOXE «TYJISTH» TPOCTO-
pamMu COIIaIbHUX MEpEeX M€ HEeBU3HAYCHUI
4ac, MPOJOBKYIOUN IIKOAUTH pernyTarii cymii
Ta OyTH 1HCTPYMEHTOM HE3aKOHHOTO BILIMBY
Ha CYJUIIO, IO B IMiICyMKY ITKOAWTH aBTOPUTE-
TOBI1 BCI€T Cy10BOI BIaIH.

Tpeme, na wo xominocs 6 38epHymu
yeazy, — ye NUMAaHHs Mexci: MEeX1 OMyCTH-
MOCTI 300py, IEPEBIpPKHU Ta aHali3y iHpopMa-
ii mpo cymaro (KaHauaaTa Ha mocamy Cyami),
a TAaKOXK MeX1 HaJaHHA 1HQopmarii abo BHC-
HOBKY NP0 HEBIANOBIAHICTb CY[A1 KPUTEPIIM
n00povYecHOCTI Ta MpodeciitHOT eTHKH.

SIK IOBOAMIOCH BHINE, aHajl3 3aKOHO-
JIAaBCTBA Ta CY/IOBOI (XOY 1 HE OJHO3HAYHOT)
MPAKTUKW JTO3BOJISIE JIMTH BUCHOBKY, IO 32
CBOEIO MMPUPOJIOIO Ta MTPU3HAUYECHHSIM BUCHOBOK
I'P/] € mxepenoMm BijoMocTel Ta OOCTaBHH,
IO IMJISTal0Th MEPEBIpI Ta OIHIN i Yac
MIPOBEJICHHS CITIBOECIN, 1 HE € PINICHHSIM 3a
pe3ysbraTaMu KBali(piKaiiitHOro OIiHIOBaHHS.
A TOMY BiH HE MOXKe OyTH pillIEHHSIM Cy0’€KTa
BJIaJHUX ITOBHOBaXE€Hb y (opMi I1HIUBITY-
anpHOro akra. lle mo30amise miacTaB IS
BHUCHOBKY TpO Te, 1O AisuibHicTh [P/ momo
Ha/JlaHHS BUCHOBKY IIpO HEBIJIOBIIHICTh
cynai (KaHawaara Ha IOcaay CyAji) KpuTe-
pissim moOpodecHocTi abo mpodeciitHol eThku
€ ympasiniHcbkoto, a ['PJ[ — cy0’exTom Biaj-
HUX TOBHOBa)XEHb. 3 ONIsAJly HAa BU3HAUYCHI
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3akoHOM moBHOBakeHHs ['PJ] (4. 6 cT. 87 3Y)
ix peasizalisi MOBUHHA 31HCHIOBATHUCS TUIBKH
B ME&XaX BU3HAUEHUX KPUTEPIiB Ta MOKA3HUKIB
iX BIAMOBITHOCTI, NUIAXOM iH(OPMAIIHHOTO
3abe3neuenHss BKKC nmns minelr mpoBeaeHHs
criBOECiIM Ta JOCIIHKEHHS JTOChE.

3ri1H0 31 cOPMOBAHOIO TPABO3aCTOCOB-
HOIO CYIOBOIO TPAKTHUKOIO MHTAHHS BUMOT
1o iHdopmarrii Ta/abo BUCHOBKY Oyiu mpej-
METOM PO3TIANY y 3B’SI3KY 3 BHU3HAYCHHSIM
takux BuMmor y Permamenti BKKC (pimen-
HsaM y crpaBi Ne 9901/460/18). 3a pe3syib-
taramu po3rsay crnpaBu KAC BC Tak i He
HaJaB BIJMOBIJI HA 3alIUTAHHS, K1 )K BUMOTH
BCTAHOBJIIOIOTHCS JIJIs BUCHOBKIB Ta 1H(OP-
manii ['P/] Tta skuii cy0’€KT ymOBHOBaXke-
HUW BCTAaHOBIIOBaTH Taki BuMoru. Cymom
3po0JIEHO TIIBKK aKIEHT Ha TOMY, IO «8
HCOOHOMY NOJLONCEHHI 3A3HAYEeH020 3aKOHY
He nepedbaueno npaeo BKKC Vkpainu npu-
umamu piwienns npo 3anuuienus 6e3 pos-
ensa0y inghopmayii abo 6uUCHOBKY, SAKI OyIu
nHaoani I'P/], ax i e nepedbaueno npaso He
odocniodcysamu 8i0N08IOHI OOKYMeHmU, 5KI
He BION0BI0Alomb GUMO2AM B6CMAHOBIEHUM
BKKC y Pecnamenmiy.

Bapto 3BepHyTH yBary, 1o B OUIBIIOCTI
OTIPIJIIOIHEHUX PEKOMEHIAi MIKHAPOAHUX
Ta HAI[lOHAJbHHUX EKCIIEPTIB Majl0 HE OCHOB-
HOIO MpOOJIEMOI0 BHU3HAETHCS JIOTPUMAHHSI
I'PJl MiHIMQJIBHUX CTaHAAPTIB SKOCTI JTIOKA3iB
Ta J0Ka3yBaHHSI.

[Mutanuss nmoka3oBoi  0asu
I'PIl HaWOIIBII TPYHTOBHO PO3TIAIAIHCH
y pIIEHHSX CyaiB, sIKi Oa3yBajucCh Ha 3acTO-

BUCHOBKY

CYBaHHI «IpeneaeHty Apcipis». Xoya g
TIO3UIiS € TTIOMUJIKOBOIO B YaCTHHI BHCHOBKY
PO HAJICKHICTh BUCHOBKY JI0 aKTIB Cy0’ €KTa
BJIa/ITHMX ITOBHOBA)XCHb, BAPTO 3BEPHYTH yBary
Ha OKpeMi MUTAaHHS SIKOCTI JIOKa3iB Ta JIOKa3y-
BaHHsA B misuibHOCTI I'P/I.

3o0kpema, 1 TaKi MUTaHHS:
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1) BUCHOBOK Ma€ OyTH 3aCHOBAHHI Ha IOCTO-
BipHIiA 1H(pOpMaIIii Ta JOBEACHUN BIITOBIIHO /10
NPUHLMITY «T103a PO3yMHHUM CYMHIBOM» Y 3araib-
HUX TJIyMaueHHSIX OCTaHHBOTO BIIOBIHO JIO
npaktukn €CIUI (nanpuxian, nus. PimneHHs
OACK Bin 27 uepBus 2018 poky y copasi
Ne 826/10049/17 momo ouiHku (hakTy monepe-
JTHBOI POOOTH KaHAWIATa HA TOCal TOMIYHHKA
HAPOJIHOTO JIEITyTara SIK MiJCTaBU U1l BUCHOBKY
PO BIJICYTHICTb MOMITUYHOT HEHTPAIBLHOCTI)?;

2) 000B’S3KOBICTh  TEPEBIPKU  JKEPET
iHpopmManii (ropuaMyHUI  Ta
«(aKT-uyeKiHr»);

3) BUCHOBOK OOOB’SI3KOBO Ma€ MICTHUTH

3MICTOBHUM

nepesik METOAIB, Kl OyJl0 BUKOPUCTAHO IS
dbopMyBaHHS BHCHOBKIB (OCOOIMBO THX, SIKi
MaloTh BapTICHY CTOPOHY; HalpUKJIaa, HEBI-
MOBIJTHICTh BUTpAT 1 JOXOMIB, TOIIO), JIWB.
pimenast OACK Big 29 rpymus 2018 poky
y cipasi Ne 826/10/18826/10847/18%);

4) HeoOX1IHICTb  pO3pi3HEHHS  (DAKTIB
Ta OI[IHOYHUX CY/PKEHb ITiJT 9ac 300py TOKa3iB
1 000B’A3KOBICTh YpaxyBaHHs MPAaBOBHUX 03U~
i €CIJI Ta peneBaHTHUX BUMOT HAI[lOHATb-
HOTO 3aKOHY;

5) 000B’s3KOBICTh 3aCTOCYBaHHS O(]iLiii-
Hux komeHtapiB PCY Komekcy cymamaiBebkoi
€TUKM Yy BWMaaKax Keamiikamii eTHYHuX
IPOCTYIIKIB (3aMiCTh CTBOPEHHS BJIACHOT JOK-
TPUHU HEETUYHOI MMOBEIIHKN);

6) o0oB’s13Kk0Ba  TepeBipka  iH(opmarrii
BHCHOBKY 3a 3araJbHOIPaBOBUMHE KPUTEPIIMU
JIOTTYCTUMOCTI Ta HaJICKHOCTI JIOKa3iB;

7) HeoOXiIHICTh ~ BpPaxyBaHHS BHUMOTH
€CIUT moao 3HaXOIKEHHS B KO)KHOMY KOH-

3Pimrernst  OKpyXHOTO  aJMiHICTPATHBHOTO
cyny wmicra KueBa y cmpaBi Ne 826/10049/17 Bin
27 uepsHs 2018 poky. URL : https://reyestr.court.gov.
ua/Review/70506987.

* Pimendst OKPY>KHOTO aJMIiHICTPAaTHBHOTO CYyy
micta Kuesa y cmpaBi Ne 826/10/18826/10847/18 Bix
29 rpynus 2018 poky. URL : http://www.reyestr.court.
gov.ua/Review/79016866.
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KPETHOMY BHIIaJKy CIPaBEIJIMBOrO OajaHCy
MDK IIpaBOM CYCIIJIbCTBA HAa OTPUMAHHS
iH(popMalii npo myOmiuHy ocoly 1 mpaBoM
OCTaHHBOTO Ha TMPHUBATHICTb (HANPHUKIAL,
BHUITAJIKA PO3TOJIONICHHS iH(opmamii mpo
MEIWYHI JIarHO3U TOIIO, Pimenns
OACK Big 27 rpymus 2017 poky y cmpasi
Ne 826/13278/17);

8) HEKOPEKTHICTh  MPOBEIEHHSA  IIro-
TOBKHM MarepiaiB BUCHOBKY 3TIHO i3 mpode-
CIMHUMU CTaHJapTaMH Ta TEXHIKAMH KypHa-

JIUB.

JICTCHKOTO PO3CIIyBaHHS;

9) 000B’SI3KOBICTH BUKOPUCTAHHS JIOCTYTI-
Hux ['P/l nepxaBHMX peecTpiB Ta 0a3 JaHHX
Ta MPIOPUTETHICTh LUX JKEPEN y BUIAJKY
HasIBHOCTI aJbTEPHATHBHOTO JDKEpeNna JaHUX
(xoua e ne mo3z6asise ['P/] naBoguTH y Biac-
HUX BHCHOBKAaX ICHYBAaHHS TaKoi JOJaTKO-
BO1 iH(opMarlii abo HamaBaTH OIIHKY SKOCTI
Ta MOBHOTH BIMOBIAHUX o]imiitHIX iHDOpMa-
HiMHUX 0a3);

10) HEMOXIIMBICT BHUKOPUCTAHHS OIIHOK
Y1 BHCHOBKIB, SIKI 32 ()OPMOIO 1 IPABOBHMU
HaCJIIJIKAMH € TaKHUMH, LI0 MOTPeOyloTh CIie-
IiaJIbHOT CYZI0BOT 4YM JIOCYJOBOI TIPOIIEIYPH
(manpukinan, muB. Pimenns OACK Bin 7 rpyass
2017 poky y cmpasi Ne 826/7186/17: «V kou-
mexcmi npunucie KIIK Ykpainu eébauacmucs,
wo euzHayeHi 8 ockaparcyeanomy Bucnoexy I'P/]
oocmaesunu cnigyyacmi Ilozusaua y 6uuHenHi
PAOY KPUMIHANLHUX NPABONOPYULEHL MOJMCYb
86a2HCAMUCH BCMAHOBIEHUMU BUKTIOUHO HA NIO-
Ccmasi 8UpOKy Cyoy y 8IONO0GIOHIU KPUMIHAIb-
uiti cnpaéi. Ix 3asnauenns y Bucnosxy I'PI 6e3
NOCUNAHHS HA MAKULL BUPOK CYOY € be3niocmas-
Hum ma npomunpasium’). OIHAK BapTO 3a3Ha-
YHTH, 1110 151 BUMOTa HE 03HAYa€ HEMOXKITMBICTh
HaBeJIEHHS BIAMOBIMHOI 1H(OpMAIIi y BUIISAL
HE KOHCTaTallii, a MPUITYIIEHHS.

S Pimennst OKpy>KHOTO aJMiHICTPATHBHOTO CYJIy
micta Kuesa y cnipaBi Ne826/7186/17 Bix 7 rpymust 2017.
URL : http://reyestr.court.gov.ua/Review/70793192.
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To6To0 HEoOXigHO BpaxOByBaTH CTaTycC
BUCHOBKY sIK Joka3y. Lle He Mae 1 He MoOXxe
MaTH (popMabHUX HACTIIKIB, OCKUIBKH JKO/THA
npoleaypa IUX NHTaHb He perymoe. OgHak
y CyIOBI# MPaKTHUIll MUTAHHS SKOCTI TOKa3iB
NoCTiiiHO cTaBnAThes, 1 Tomy ['PJ] 3a Bnac-
HOIO 1HII[IaTHBOIO Ma€ 3aCTOCOBYBATH 3arajb-
HOTIPUWHATI BUMOTH JI0 JOKa3yBaHHS (K 10
JIOKa3iB, Tak 1 10 croco0y iX oTpuMaHHS).

CynoBa mpakTHKa CTaBUTh MUTAHHS L0A0
moxkiuBocTi ['PJ] 36uparu, nepeBipsitu Ta aHa-
Ji3yBaTy 1HGOPMAIIO MPO CYAI0 (KaHauaaTa
Ha [ocajy CyIi), iKa BiJMOBIIHO 10 BCTAHOB-
JIEHOT 3aKOHOM TpOLEeAYypU KBasli(iKalifHOTO
OLIIHIOBAHHSI BXOJHTH JI0 TPEJAMETHOI KOMIIe-
TEHII] CreuiaJbHO YIMOBHOBAXXCHUX JAEPIKaB-
nux opraniB (HABY, HA3K, Tomro).

Y pimenni OACK Big 22 KOBTHS
2018 poky y crpaBi Ne 826/2497/18 BUCHOBOK
I'P/] 010 HEBIAMOBIIHOCTI IMOJAHOI MaHO-
BOI JICKJIaparlii, a TAKOXK OI[IHKH Oe3/IsITbHOCTI
HA3K 0Oyio ckacoBaHO Ha MiJcTaBi BU3HAHHS
Buxony ['P]l 3a Mmexxi TOBHOBa)KEHb, SIK1 IEPE/I-
OadyeHi 3aKOHOM, 1 (DAaKTHUYHOTO BUKOHAHHS
¢bynkuin HA3K®. Take pillleHHS € TOMMIIKO-
BUM y 4aCTHHI HOT0 MOTHUBAIIi1, OCKIJIbKH BOHO
HE Y3TO/DKYETHCS 3 HOpMaMHu CTaTTi 87 3aKoHy
PO CYIOYCTPiH, e npsimo nepedbaueri 6io-
nosioHi nogrnogaxcenns I'Pl] ma cneyugiuni
ymosu ma obmedceHHs wooo iX BUKOHAMHAL.
KpiM TOrO, MaHIMyJIATHUBHHM CJiJi BH3HATH
MOCWJIAHHSA CyIy Ha MPAaBOBY MO3UIIIIO, BUKJIA-
neny B pimenni KAC BC Bin 11.04.2018 poky
y cripaBi Ne 814/886/17, 3rigHo 3 sIKOIO «30itic-
HeHHs KOHMPONI0 ma nepesipku OeKkiapayii
0Ci6, YNOBHOBAINCEHUX HA BUKOHAHHA (DYHKYIU
Odepacasu abo Micyesoco camospsOy8aHisl,
30Kpema ujo0o 00CMOBIPHOCI NOBHOMU 8i00-

®Pimennst ~ OKpY)XHOTO  aJMIiHICTPATHBHOTO
cyny wmicra KueBa y cmpaBi Ne 826/2497/18 Bix
22.10.2018 p. URL : https://youcontrol.com.ua/catalog/
court-document/77280675/.
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mocmetl, 3a3HaYeHux cyo’eKmom Oexaapy-
8anHA Y OeKliapayii, Haniexcums 00 BUKIIOY-
Hoi komnemenyii HA3Ky». HacnpaBmi Taka
No3uIlisl OyJia BU3HAYCHA IIIO/I0 1HIIHNX CYO’ €K-
TiB 1 IHIIMX (aKTUYHUX MPABOBIAHOCHUH, IO
1030aBJIsIE MOMJIMBOCTI i1 3aCTOCYBaHHS J0
oOCTaBMH OOIPYHTYBaHHsS BHCHOBKY [P/’
Cning 3asHauntH, mo 3actocoBannii OACK
cnocib aprymeHTarii He OTpUMaB KPUTHYHOTO
CIPUHHATTSA 1 CTaB MIA0JIOHHUM JUIA Li€T KaTe-
ropii crmpaB (HampuKiIaa, TUB. CEepel I1HIINX
pimenast OACK Big 29 rpymus 2018 poky
y cripaBi Ne 826/10847/18%).

BinmoBigHO, B Takux BUIAIKax (HAMpH-
KJIaJl, ABTOHOMHE PO3CIIiTyBaHHs/O0IPyH-
TyBaHHS HEBIAMOBIAHOCTI 3aJEKJIaPOBAHHUX
noxomiB 1 BuTpar) mpaBomipHi nii I'P/ He
MOPYUIYIOTh KOMIIETEHIIIO 1HIINX CYyO’€KTIB
BJIQJHUX TOBHOBAX€Hb, HE MO030aBJISTIOYHM 11
TaKOX 1 MpaBa JIaBaTH OILIHKY MisiM (Oe3/isb-
HOCTI) IIUX OPraHiB.

OueBHUIHO, B MOJATBIIOMY BHITAIKH PO3-
6ixHOCcTel Mixk iHpopmaniero I'P/] 1 HasiBHOIO
iH(}opMmarliero BiJ yHOBHOBaXEHUX KOHTPO-
JIOIOYMX OpraHiB OyayTh BUHHKATH Habarato
gacTimie, i morpeda I'PJ] noTpumyBarucs xop-
CTKUX BUMOT ITOJI0 SIKOCTI1 JTOKa3iB OyjIe JInIie
nocuiatoBatuck. | B nanomy Bunanaky ['P/] He
BapTo B myOmiuHid Auckycii / myOmiyHOMY
JUCKYPCl JIeKJIapaTUBHO aKIEHTYBaTH yBary
Ha HEHaJEe)KHOMY BUKOHAaHHI TOBHOBa)KEHBb
BIIMOBIAHMX KOHTPOJIIOIOYMX OpPTaHiB abo
YIEPEeKEHOCT1 / MaHIMYISATUBHOMY IT1XO/1
BKKC, HaBiTh SKIIIO 11€ MOKE MaTH (haKTUIHE
miarpyats. Hatomicts maroms ¢hicypysamu

"TlocranoBa  KacauiliHoro  agMiHicTpaTus-
HOro cyny B ckiangi Bepxosaoro Cyny y cmopasa
Ne814/886/17 Bin 11 kBitHa 2018 poxy URL : https:/
reyestr.court.gov.ua/Review/73355978.

8 Pimennss ~ OKpPY)XHOrO  aJMiHICTPaTHBHOIO
cyny wmicra Kuea y cmpaBi Ne 826/10847/18 Bin
29 rpymus 2018. URL : http://www.reyestr.court.gov.
ua/Review/79016866.
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Juuie HAOIUMI ma HANeNCHI 00Ka3U Heoo-
bpouechocmi cyo0i / kanouoama Ha nocaoy
CyO0oi.

OkpeMoro aHaI13y NOTPeOYIOTh BUITAAKH
«KOHKYpEHI[Ii BUCHOBKIB», KOJIU BHCHOBKH
I'P]l HEe y3romKyroThcsl 3 HasiBHOKWO 1H(Op-
Mali€lo YMOBHOBAaXXEHUX ACPKaBHUX Opra-
HiB. OCKUIBKM OCTaTOYHE PIlIE€HHS B TAKUX
cutyanisx npuiiMaeTbes BukinouHo BKKC,
['P/] BapTO BUpPOOWUTH TEBHUM BHYTPINIHIN
«CTaHAAPT MOBEAIHKU Ta pearyBaHHs 00
TaKUX BUMAJKIB, OCKUIbKU €MOI[IHI peakiii
MOXKYTh HAHOCUTH IIKOAY 1 pemyTaliii camoi
['P/I, ¥ iHmmx opradiB. Aje 1e Tema s
OKPEMOTO HayKOBOTO JOCIIIKEHHS.

BucHoBxknu

[lincymoByI0YM BHKIIAZIeHE, 3a3HAYNMO,
10 CTOCOBHO CY/IJTIB Ta KaHJAHU/IATIB HA TTOCAIH
CyqaiB B YKpaiHi 3ampoBaJpKEeHO Oe3mperie-
JCHTHUH MeXaHi3M OI[iHKM J0O0pOYeCHOCTI,
10 BKJIIOYa€e 30ip Ta ONPHIIIOAHEHHS Oy/ib-
akoi 1H(opmarlii, sika CTOCYEThCS K OCOOH-
CTOTO JKUTTS, TaK 1 MPOPEeCiHHOT MiSITBLHOCTI.
VYpaxoBytoun croci® ii oTpumaHHS, aHaNI3y
Ta IMOJAHHS, MOXKHA 3pOOUTH BHCHOBOK IIPO
HEIOCKOHAIICTh 3alpOBaHKEHOT0 MeXaHi3My,
SKMA MICTUTh MOTEHUINHUM pHU3MK Tudama-
1ii, y 3B’43Ky 13 UMM aKTyali3y€ThCs MUTAHHA
OO0 JI€BOCTI IHCTPYMEHTIB 3aXUCTy TIPO-
¢eciitHoi yecTi, TIAHOCTI, pemyTamii CyamiB.
[Ipore 4depe3 HETOCKOHATICTh IPABOBOTO
Bu3Ha4YeHHs ctarycy ['PIl, mexanizmy peari-
3amii i TOBHOBaXXEHBb WIOAO 300py, aHai3y
Ta Mpe3eHTallli BUCHOBKY 11010 J0OpOYECHO-
cTi / HemoOpoyecHOCTI cyaai abo KaHauaara
Ha Tocaay cyaal B YKpaiHi Hapasi BiICYTHIH
e(eKTUBHUI MEeXaHi3M 3aXHcTy MpodeciitHoi
YeCTi, TIMHOCTI Ta pemyTalii Cy/yIi, YuM 3aB-
JTAaHO TIKOJW BHACIIIOK OTPHITFOIHEHOTO BHUC-
HOBKY ['P/I.
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Ensuring equality and prevention of discrimination of people with disabilities; the need for
their full integration into the life of a society are one of the crucial questions that need to be solved
both in the national and the international levels. Numerous provisions of not only the Convention
on the Rights of Persons with Disabilities but also the regional legislative acts address the legal
regulation of this issue. The article focuses on the survey of the international legislative acts of UN,
Council of Europe and the European Union in the sphere of combating discrimination of persons
with disabilities. The Convention represents a basic document guiding all other regulations.
However the nature of this document is rather that of a political paper, and thus needs further
implementation steps. Besides, one can see the examples of further development and refinement
of the Convention at the regional level, particularly, the clear division and characteristic
of discrimination types, which the Convention itself is lacking. An important role in the protection
of people with disabilities against discrimination is played by the regional judicial authorities
(ECHR and EU Court) who, owing to their practice perform both the interpretation-and-regulatory
function and the function of filling the gaps in the legal regulations. In this context one can
highlight the cases which contain the definition of “disability” and the scope of persons who are
covered by protection on grounds of disability. The article analyzes the specifics and compares
antidiscrimination provisions in respect of the people with disability at the universal and regional
levels, including the examples of such regulation at the national level. The article stresses the need
for more attention to the problem of intersectional discrimination which aggravates the situation
of the people with disability on various grounds by overlay of various types of discrimination
and creation of cumulative effect. The problem calls for a more detailed analysis and its solution
at the international and national levels.

Introduction for persons with disabilities is a key factor

of their integration in the social life. The

Combating discrimination and promoting
equality of people is one of the most import-
ant duties of each democratic, rule-of-law
state. As regards the human right protection
at the international level, all major human
rights agreements contain the provisions pro-
hibiting discrimination on various grounds.
UN Convention on the Rights of Persons
with Disabilities (2006) (hereinafter referred
to as the Convention) constitutes no excep-
tion, whereas ensuring of equal opportunities

50

Committee on the Rights of Persons with
Disabilities, as a supervisory agency, under-
lines that despite adoption of the Conven-
tion and its ratification by many countries,
the approaches to covering of the disability
problem by the laws, politics and mass media
are still based on the charity and/or medi-
cal paradigms in respect of disability. Such
approaches are incompatible with the Con-
vention, for they do not see the persons
with disability as the full-fledged members
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of the society'. Furthermore, numerous prej-
udice, labels, humiliating stereotypes regard-
ing persons with disability remain alive. That
is why the purpose of the article is to pro-
vide a comparative analysis of the provisions
contained in the Convention, the Council
of Europe legislation and that of the European
Union regarding the equality and non-dis-
crimination.

Statement of basic materials

The Convention is the first human rights
convention adopted in the XXI century. For
the time being it is one of the nine “basic”
human rights conventions. The Convention
is not aimed at creation of the new rights for
the persons with disability but rather elabo-
rates and clarifies the existing obligations in
the human rights domain as regards disability.

The scope of the Convention is extremely
wide: it covers the wide range of rights (civil,
political, economic, social and cultural rights).
The Convention is built on the concept of each
person’s dignity and autonomy, as well as on
the principles of non-discrimination and equal-
ity which include the right to reasonable
accommodation?.

Unlike the previous conventions in this
sphere, the Convention proceeds from the need

" General comment no. 6 (2018) on equality
and non-discrimination : Committee on the Rights
of Persons with Disabilities. URL : http://docstore.
ohchr.org/SelfServices/FilesHandler.ashx?enc=6Qk-
G1d%2FPPRiCAqhKb7yhsnbHatvuFkZ%2Bt93Y-
3D%2Baa2qtJucAYDOCLUtyUf%2BrfiOZckK-
bzS%2BBsQ%2BHx1lyvGh60RVZnM4LEi-
y7ws5VAMMEVC4khDIZJSuxotVqfulsdtPv
(application date: 19.06.2021).

2 Degener, T. (2016). Challenges and Compliance
ofthe UN CRPD, In: Estrada-Track, Dorothy (Academy
of EuropeanLaw) (Ed.): Human Rights of Persons with
Disabilities in International and EU Law, EUI Working
Papers, AEL 2016/01, ISSN 1831-4066, pp. 7-45.
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for creation of the special, including rehabilita-
tion programs. It demands that all development
programs are fully available to the persons
with disability (Article 4 (1) “c’. As stated
in one of Human right Commission’s report
devoted to the rights of persons with disability,
“the discussion on the rights of persons with
disability concerns not so much the execution
by them of the specific rights but guaranteeing
the equal and efficient execution of all human
rights without any discrimination of the per-
sons with disability™™.

It is peculiar how the Convention unfolds
the non-discrimination provisions. Unlike other
human right agreements, the Convention offers
a broader definition of this notion. Discrimi-
nation is defined not only as “any distinction,
exclusion or restriction on the basis of disabil-
ity which has the purpose or effect of impair-
ing or nullifying the recognition, enjoyment or
exercise, on an equal basis with others, of all
human rights and fundamental freedoms in
the political, economic, social, cultural, civil
or any other field™. Similar definitions can
be found also in the Convention on the Elim-
ination of All Forms of racial Discrimination

> Convention on the Rights of Persons with
Disabilities. Adopted by United Nations General
Assembly on 13 December 2006. URL : https://www.
un.org/development/desa/disabilities/convention-on-
the-rights-of-persons-with-disabilities.html  (applica-
tion date: 19.06.2021).

*Human Rights of Persons with Disabilities.
Report of the UN High Commissioner for Human
Rights and Follow-up to the World Conference on
Human Rights E/CN.4/2002/18/Add. 1 of 12 February
2002.URL :http://www.unhchr.ch/Huridocda/Huridoca.
nsf/(Symbol)/E.CN.4.2002.1 S. Add. 1 .En?Opendocu-
ment.(application date: 19.06.2021).

>Convention on the Rights of Persons with
Disabilities. Adopted by United Nations General
Assembly on 13 December 2006. URL : https://www.
un.org/development/desa/disabilities/convention-on-
the-rights-of-persons-with-disabilities.html(application
date: 19.06.2021).
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and Convention on the elimination all forms
of discrimination Against Women. Discrimi-
nation on grounds of disability also includes
the refusal to ensure reasonable accommoda-
tion which will be detailed below.

The principle of non-discrimination is
enshrined in the Convention (Article 3 (b))
and deeply intertwined with the equal oppor-
tunities principle (Article 3 (e)) and the prin-
ciple of respect for difference of persons with
disability (Article 3(d)). Those are the general
principles facilitating elimination of stereo-
types and barriers which prevent the persons
with disability from Full and effective partic-
ipation and inclusion in society. They apply
simultaneously. Article 4 (1) (e) of the Con-
vention demands that the states take all appro-
priate measures to remove discrimination on
the basis of disability on the part of any person,
organization or private enterprise. That means
that prohibition of discrimination also applies
to the private sector®. According to Article
4 the Parties also undertake to apply the inclu-
sive approach to the protection and encourage-
ment of the rights of persons with disability
in all strategies and programs which means
the need to conduct the inspection in order to
assess the inclusion in the policy and programs
in all sectors. The UN High commissioner for
human rights states that the “states should strive
for active cooperation with the non-govern-
ment sector including by means of wider coop-
eration with chambers of trade, trade unions,
federations of private schools and religious
organizations’”. With this in mind, the states

¢ Convention on the Rights of Persons with
Disabilities. Adopted by United Nations General
Assembly on 13 December 2006. URL : https://www.
un.org/development/desa/disabilities/convention-on-
the-rights-of-persons-with-disabilities.html(application
date: 19.06.2021).

7 Office of the United Nations High Commis-
sioner for Human Rights (December 2010),“Equality
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should be provided with “technical assistance,
guiding principles and information, in partic-
ular, about reasonable accommodation, acces-
sibility and universal design, whereas it is
“crucial for promoting of equality and reduc-
tion of dependence on legal actions in order to
ensure the respect for rights”.

The Convention also contains Article
5 devoted to equality and non-discrimination.
Paragraph 1 of the Article obliges the Parties
to the Convention to promote equality before
and under the law and must not recourse to dis-
crimination on the basis of disability in its appli-
cation. Paragraphs 2 and 4 of the same Article
underline the need for promoting the efficient
protection of the persons with disability from
discrimination, which protection is different
from mere prohibition of discrimination. The
States Parties to the Convention are required
to take active measures to ensure real equality
of the persons with disability which, in turn,
incurs further redistribution of resources, espe-
cially regarding the protection after the actions
which contain signs of discrimination®.

One of the important provisions of Article
5(3) is the obligation of the States Parties to
the Convention to take all appropriate mea-
sures to promote reasonable accommodation.
An important guarantee of implementation
of this provision is capturing of the interre-
lation between reasonable accommodation
and discrimination, namely, that according to
Article 2 of the Convention, the discrimina-

and non-discrimination under Article 5 of the Conven-
tion on the Rights of Persons with Disabilities”, UN
Doc. A/HRC/34/26, para. 17.

8 Waddington, L., & Broderick, A. (2017). Pro-
moting Equality and Non-Discrimination for Per-
sons with Disabilities. Council of Europe Publising.
URL https://edoc.coe.int/en/people-with-disabili-
ties/7279-pdf-promoting-equality-and-non-discrimi-
nation-for-persons-with-disabilities.html  (application
date: 19.06.2021).
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tion is the denial of reasonable accommoda-
tion. This provision calls not only for reason-
able accommodation but also taking positive
steps to promote awareness of the obligation to
accommodate; measure to be taken and com-
pliance mechanisms’.

The obligation to promote reasonable
accommodation appliestoawiderange ofissues
and many social entities, including the state,
employers, providers of educational and medi-
cal services, testing and qualifying authorities,
providers of goods and services. Such obliga-
tion means that the abovementioned entities
reasonable adjust their policy, practice and pat-
terns which prevent the persons with disabil-
ity from participation and inclusion in society.
Reasonable accommodation requires positive
measures aimed at satisfaction of special needs
of the persons with disability in order to guar-
antee them the equal right to labor, education,
health and decent wealth.

Adoption of reasonable accommodation
and its innovative connection with non-dis-
crimination provisions is significant for pro-
motion of execution of social rights, as it
ensures the effect of immediate application not
only for civil and political, but also economic,
social and cultural rights'.

Speaking about the Council of Europe,
the non-discrimination principle has been gen-
erally enshrined in the 1961 European Social

? Convention on the Rights of Persons with
Disabilities. Adopted by United Nations General
Assembly on 13 December 2006. URL : https://www.
un.org/development/desa/disabilities/convention-on-
the-rights-of-persons-with-disabilities.html(application
date: 19.06.2021).

19 Anisic, M. (2016). The UN Conventiononthe
RightsofPersonswithDisabilitiesas a ToolforStronger
SocialRightsRealisation, In: Estrada-Track, Dorothy
(AcademyofEuropeanLaw) (Ed.): HumanRightsof
PersonswithDisabilitiesinInternationaland EU Law,
EUI WorkingPapers, AEL 2016/01, ISSN 1831-4066,
pp- 92-113c. P. 97-98.
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Charter. Its preamble says that “social rights
should be secured without discrimination on
grounds of race, color, sex, religion, political
opinion, national extraction or social origin™'!.
The Charter further details the provisions on
protection from discrimination in the sphere
of employment, in particular, Article 15,
devoted to vocational training and retraining
of persons with disability.

The revised Charter (1996) stresses not
only on employment discrimination, but also
on wider integration and social protection
of persons with disability. Article 15 was com-
pleted with paragraph 3 which obliges the Par-
ties to “to promote their full social integration
and participation in the life of the commu-
nity in particular through measures, including
technical aids, aiming to overcome barriers
to communication and mobility and enabling
access to transport, housing, cultural activities
and leisure”'?.

European Convention on Human Rights
(Article 14 and Protocol 12) guarantees
non-discrimination at execution of other rights
guaranteed by the Convention'®. The Protocol
imposes non-discrimination principle not only
on the rights guaranteed by the Convention,
but on all other rights'. Besides, the ECHR
applies actively the concept of reasonable

" €ppomneiicbka comiansaa xapris (ETSN 35).
URL : https://zakon.rada.gov.ua/laws/show/994 300#
Text (application date: 20.06.2021).

12 €pporeiicbka comianbHa Xapris  (meperisi-
nyta). URL https://zakon.rada.gov.ua/laws/show/
994 062#Text (application date: 20.06.2021).

13 KoHBeHIIis MPO 3aXUCT MpaB JIOMUHH 1 OCHO-
BonosioxkHUX cBoOoA. URL : https://zakon.rada.gov.
ua/laws/show/995 004+#Text (applicationdate:
20.06.2021).

14 Protocol No. 12 to the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms.
URL : https://www.coe.int/en/web/conventions/full-
list/-/conventions/rms/0900001680080622 (application
date: 20.06.2021).
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accommodation, particularly, in cases Guberin
vs. Croatia'®, Kacper Nowakowski vs. Poland'®
and others.

As already mentioned, in the EU the major
provisions authorizing the EU to combat dis-
crimination are Articles 19 and 10 of the Treaty
on the Functioning of the European Union'’.
The EU Charter of Fundamental Rights (2000)
which became binding under the Lisbon Treaty
is another important document next to the Con-
stitutional agreement'®. Its provisions are man-
datory for all EU institutions and authorities,
as well as the member states when applying
the EU legislation. Article 21 (1) of the Char-
ter provides for total prohibition of discrimina-
tion, while Article 26 says that “The Union rec-
ognizes and respects the right of persons with
disabilities to benefit from measures designed
to ensure their independence, social and occu-
pational integration and participation in the life
of the community”.

Despite recent adoption of numerous
EU legislative acts which contain provisions
on the protection of the persons with dis-
ability in various spheres, the important role
in prohibition of discrimination in the EU is
played by the Council Directive 2000/78/EU

1S Guberina v. Croatia, no. 23682/13, 22 March

2016. URL : https://hudoc.echr.coe.int/eng#{%22ite
mid%?22:[%22001-161530%22]} (application date:
20.06.2021).

16 Kacper Nowakowski V. Poland,
applicationno.32407/13, 10 January
2017. URL : https://hudoc.echr.coe.int/eng#{%22ite
mid%?22:[%22001-170343%22]} (application date:
20.06.2021).

'7 Consolidated version of the Treaty on European
Union. URL : https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=celex%3A12012M%2FTXT  (applica-
tion date: 20.06.2021).

18 Charter of Fundamental Rights of the European
Union. URL : https://eur-lex.europa.cu/legal-content/
EN/TXT/?uri=CELEX:12012P/TXT (application date:
20.06.2021).
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of 27 November 2000, which sets the general
framework for equal treatment in employment
and occupation. The Directive on employ-
ment (hereinafter referred to as the Direc-
tive) is aimed at prohibition of discrimination
on a number of grounds including disability,
as well as on the basis of religion or convic-
tion, age and sexual orientation'”. The Direc-
tive (Article 5) also contains the requirement
for ensuring of reasonable accommodation for
the persons with disabilities. This article is one
the most complicated provisions of the Direc-
tive for the member states from the point
of view of its implementation. Particularly,
there was misunderstanding in regard defini-
tion of the term “reasonable” in the context
of reasonable accommodation and “dispro-
portional burden”. As a result, some member
states faced problems during its implemen-
tation. Furthermore, the Directive does not
offer any definition of disability. In the long
run, the EU Court had to fill this gap®. In
the Chacon Navas case (2005) the ruling was
passed which caused consternation and con-
fusion, as the Court applied a very narrow
notion of disability based on medical model.
The ruling stated that Directive 2000/78 aims
at combating certain types of discrimination
in the sphere of labor and employment. In this
context the notion of “disability” should be
understood as “referring to a limitation which
results in particular from physical, mental or

1 Council Directive 2000/78/EC of 27 November
2000 establishing a general framework for equal treat-
ment in employment and occupation. URL : https:/
eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex-
%3A32000L0078 (application date: 20.06.2021).

2 Waddington, L., & Lowson, A. (2009). Dis-
ability and non-discrimination law in the European
Union : an analysis of disability discrimination law
within and beyond the employment field. URL : https://
op.europa.eu/en/publication-detail/-/publication/cf7b-
c8c8-2¢84-461f-83b5-202a6tb805al (application date:
20.06.2021).
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psychological impairments and which hinders
the participation of the person concerned in
professional life™!.

One should note that definition of disabil-
ity used in this case, existed till 2013, when
the EU Court passed a ruling in the case
of Ring and Werge, where the Court referred
to the Convention and confirmed that Direc-
tive 2000/78/EC should be construed, as far as
possible, in accordance with the Convention.
It was also stated that the notion of disability
should include the condition caused by the ill-
ness which has been established as curable or
incurable if such an illness involves limitations
that appear, in particular, in the process of inter-
action with various obstacles, which could
prevent a person from his/her full and efficient
inclusion in the professional life on a par with
other employees, with such a limitation having
a long-term nature?.

Unlike other international regulatory
acts, the Directive envisages various kinds
of discrimination and characterizes them (even
the Convention does not divide the discrimi-
nation into types). Article 2(1) of the Directive
says that there shall be no direct or indirect dis-
crimination whatsoever on any of the grounds;
part 2 of the same article establishes that direct
discrimination shall be taken to occur where one
person is treated less favourably than another
is, has been or would be treated in a compara-
ble situation: an indirect discrimination shall

2 Judgment of the CJEU (Grand Chamber)
of 11 July 2006, Chacén Navas v Eurest Colec-
tividades SA, CASE C-13/05. URL : https:/curia.
europa.eu/juris/showPdf.jsf;jsessionid=1C3B0851B-
F82B7FD52835E9D21D841D7?text=&do-
cid=56459&pagelndex=0&doclang=EN&mode=I-
st&dir=&occ=first&part=1&cid=8257103 (application
date: 20.06.2021).

22 Judgment of the CJEU (Second Chamber)
of 11 April 2013, Ring and Werge v Dansk Almennyt-
tigt Boligselskaband, ECLI:EU:C:2013:222.
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be taken to occur where an apparently neu-
tral provision, criterion or practice would put
persons having a particular religion or belief,
a particular disability, a particular age, or a par-
ticular sexual orientation at a particular disad-
vantage compared with other persons unless
is objectively justified by a legitimate aim
and the means of achieving that aim are appro-
priate and necessary?. As discrimination one
can regard a situation of undesirable behavior
linked to disability which aims at or results in
the breach of dignity and causing of the acute,
humiliating or pejorative, arrogant, hostile or
offending situation and instruction to discrim-
inate a person.

Special emphasis is put on discrimination
on the basis of association which takes place in
cases when any person is subject to discrimina-
tion not for being a person with disability, but
for being connected with such a person. Such
type of discrimination is not defined either in
the Convention or Directive 2000/78/EU. How-
ever, the EU Court in the case of Columan?*,
and the ECHR in the case of Guberin vs Croa-
tia®® has admitted its existence.

One should remember that discrimination
often takes place on several grounds, that is,
a person with disability may suffer discrimi-
nation not only on the basis of disability, but
also on the basis of the race, sex, sexual orien-

2 Council Directive 2000/78/EC of 27 November
2000 establishing a general framework for equal treat-
ment in employment and occupation. URL : https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex-
%3A32000L0078 (application date: 20.06.2021).

2 Judgment of the CJEU (Grand Chamber)
of 17 July 2008, S. Coleman v Attridge Law and Steve
Law, ECLI:EU:C:2008:415. URL : https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX-
%3A62006CJ0303(application date: 20.06.2021).

> Guberina v. Croatia, application no. 23682/13,
22 March 2016. URL : https://hudoc.echr.coe.int/eng#
{%22itemid%22:[%22001-161530%22]} (application
date: 20.06.2021).
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tation etc. As the EU Gender Equality Strategy
2020-2025 states, such discrimination could
aggravate the unfavorable situation of the per-
sons by creating a cumulative effect of discrim-
ination. There are various terms use to describe
such discrimination, in particular “multiple
discrimination», “cumulative discrimination”,
“intersectional discrimination” and others?.

The term “intersectionality” was first
used by Crenshaw in 1989 in the work titled
“Demarginalizing the Intersection of Race
and Sex: A Black Feminist Critique of Anti-
discriminati on Doctrine, Feminist Theory
and Antiracist Politics” in order to describe
the interaction of race and sex in the formation
of experience of work of women and help to
explain the harassment of the Afro-American
women®’. Subsequently, the term was widely
used to describe discrimination in various
spheres.

Discrimination Generated by the Intersec-
tion of Gender and Disability STUDY states
that intersectional discrimination happens
to be when a person is subject to discrimina-
tion on several grounds simultaneously and in
such a way that they are inseparable®. Inter-

*The EU Gender Equality Strategy 2020-
2025. URL https://ec.europa.eu/info/policies/jus-
tice-and-fundamental-rights/gender-equality/gen-
der-equality-strategy en (application date: 20.06.2021).

7 Crenshaw, Kimberle (1989). Demarginalizing
the Intersection of Race and Sex: A Black Feminist Cri-
tique of Antidiscrimination Doctrine, Feminist Theory
and Antiracist Politics, University of Chicago Legal
Forum: Vol. 1989: Iss. 1, Article 8. URL : https://chi-
cagounbound.uchicago.edu/cgi/viewcontent.cgi?arti-
cle=1052&context=uclf (application date: 20.06.2021).

2 Directorate-General for Internal Policies
of the Union, European Parliament (2013) Discrimina-
tion generated by the intersection of gender and disabil-
ity: study. . European Parliament, Brussels, Belgium.
ISBN 9789282344316. URL : https://www.europarl.
europa.eu/RegData/etudes/STUD/2013/493006/IPOL-
FEMM_ET(2013)493006 EN.pdf (application date:
21.06.2021).
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sectionality refers to relations between multi-
ple dimensions and forms of social relations
and personal formations. Various biological,
social and cultural categories, such as sex, race,
class, disability, age, interact on several, often
simultaneous levels, thus promoting systemic
inequality?’. One of the vivid examples of such
discrimination is forced sterilization of women
with disability.

The existence of multiple discrimina-
tion on the basis of disability was recognized
for the first time at the international level by
the Convention on the Rights of Persons with
Disabilities (Article 6). General Comment No.
3 (2016) on women and girls with disabili-
ties issued by the Committee on the Rights
of Persons with Disabilities in Article 6 obliges
States Parties not only to prevent discrimina-
tory actions, but also take measures aimed
at the development, improvement of situation
and enhancement of the rights and opportu-
nities for women and girls with disabilities;
and promote actions for enhancement of their
rights by recognizing them as independent
right holders, as well as by offering the chan-
nels which allow them to express their opinion
and act as entities; strengthen their self-be-
lief and increase their opportunities in respect
of decision making in all spheres which affect
their lives®. Article 4 of the same Comment

¥ Knudsen, Susanne. (2006). Intersectionality -
A Theoretical Inspiration in the Analysis of Minority
Cultures and Identities in Textbooks. Caught in
the Web or Lost in the Textbook? URL : https://www.
researchgate.net/publication/252890593 Intersection-
ality - A Theoretical Inspiration in the Analysis
of Minority Cultures and Identities in Textbooks
(application date: 21.06.2021).

3 General comment No. 3 (2016) on women
and girls with disabilities : Committee on the Rights
of Persons with Disabilities. URL : https://tbinternet.
ohchr.org/ layouts/15/treatybodyexternal/Download.
aspx?symbolno=CRPD/C/GC/3&Lang=en (application
date: 21.06.2021).
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defines “multiple discrimination” as a situation
in which a person experiences discrimination
on two or more grounds, leading to discrimina-
tion that is compounded or aggravated. Article
7 of the Convention draws attention to the sit-
uation of children with disabilities and sug-
gests measures which State Parties to the Con-
vention must take to promote the protection
of their rights®'.

As regards the EU, the European Disabil-
ity Strategy 20102020 provides that the Com-
mission should pay attention to the cumulative
influence of discrimination which the persons
with disability could feel on other grounds such
as nationality, age, sex, race, sexual orientation
and others*. The EU legislation however does
not have more precise provisions dealing with
intersectional discrimination.

It should be noted that neither ECHR
nor ESC contains precise provisions which
would refer to multiple discrimination. It is
only the Council of Europe Disability Strat-
egy 2017-2023 that recognizes the fact that
many persons with disability are subject to
the risk of multiple and/or mutually causal
forms of discrimination and segregation from
the society owing to their specific situation
(living or accommodation conditions, financial
status, conjuncture of several disability forms)

3 Convention on the Rights of Persons with
Disabilities. Adopted by United Nations General
Assembly on 13 December 2006. URL : https://www.
un.org/development/desa/disabilities/convention-on-
the-rights-of-persons-with-disabilities.html(application
date: 19.06.2021).

32 European Disability  Strategy 2010-2020:
A Renewed Commitment to a Barrier-Free Europe :
Communication COM (2010)636 from the Commission
to the European Parliament, the Council, the Euro-
pean Economic and Social Committee and the Com-
mittee of Regions. Brussels, 15.11.2010.COM(2010)
636 final. URL : https://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM%3A2010%3A0636%3AF-
IN%3AEN%3APDF.(application date: 21.06.2021).
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or on certain grounds (race, skin color, sex,
language, religion, age etc.)*.

Legislation of some European countries
is being completed with the provisions on
multiple discrimination. Thus, Austrian disa-
bility non-discrimination legislation sets out
some specific rules concerning damages in
cases of multiple discrimination. Article 9(4)
of Federal Disability Equality Act provides
that “In assessing the amount of the immaterial
damages, the duration of the discrimination,
the gravity of guilt, the relevancy of the adverse
effect and multiple discrimination have to be
taken into account”.

Bulgarian The Protection Against Dis-
crimination Act prohibits multiple discrim-
ination which is defined as “discrimination
on more than one of the grounds envisaged
by the law”. The law also imposes the obli-
gation on the government authorities to focus
on the positive measure regarding the benefits
of the multiple discrimination victims*.

Conclusions

Whereas the Convention on the rights
of persons with disabilities takes central place
in the system of the international regulatory
acts in the sphere of protection of the rights
of people with disabilities, both individual
states and the Council of Europe together
with the European Union, use it as the basis
for elaboration of their own legislative acts on

33 The Council of Europe Disability Strategy 2017-
2023. URL : https://www.coe.int/en/web/disability/
strategy-2017-2023 (application date: 21.06.2021).

3* Waddington, L., & Broderick, A. (2017). Pro-
moting Equality and Non-Discrimination for
Persons with Disabilities. Council of Europe
Publising. URL : https://edoc.coe.int/en/people-with-
disabilities/7279-pdf-promoting-equality-and-non-
discrimination-for-persons-with-disabilities.html
(application date: 19.06.2021).
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the protection of rights of persons with disa-
bility, including in respect of promoting equal-
ity and non-discrimination. One cannot but
emphasize the positive practices in this sphere,
i.e. not only implementation, but also elab-
oration of the provisions of the Convention,
such as enshrinement and definition by the EU
Council Directive on employment of vari-
ous types of discrimination, or law-enforce-
ment practice of ECHR in this domain. One
of the crucial elements of combating discrimi-
nation in the context of disability is imposition
by the Convention on the State Parties positive
obligations in respect of countering discrimi-
nation which implementation is already pro-
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vided for by certain legislative acts. They serve
as useful complement to non-discrimination
obligations, and can step up the pace of pro-
gress on the way to equality and integration.
However the degree, the strength and quality
of protection from discrimination offered to
the persons with disability differs significantly
in various countries, that’s why there is an acute
need to improve the level of protection granted
in many countries. Special attention should be
paid to protection against multiple discrimina-
tion, both at the legislative and practical levels,
whereas the cumulative discrimination on sev-
eral grounds at a time can aggravate the situa-
tion of persons with disabilities.
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Practical implementation of the principle of individualization of disciplinary
responsibility of a judge in the lustration procedure

Malashenkova Tetiana
Post-graduate student of Institute for State and Law National Academy
of Sciences named after V.M. Koretskiy, Ukraine

Lustration is a measure of purification of state power that can and has been applied to
members of the judiciary, both to judges who have made certain decisions and to judges who
have held administrative positions or simply certain positions in the judiciary. At the same time,
the standards of judicial independence, the requirements of individualization of disciplinary
responsibility of judges require consideration of certain guarantees of the judicial profession
in this context, which distinguishes the procedure of lustration of judges from the procedure
of lustration of other state officials.

The repeated emphasis in the case law of the European Court of Human Rights on the need
to individualize responsibilities even in the lustration procedure shows that the removal of judges
from their powers in the lustration procedure, in principle, does not contradict international
standards, however, such procedures cannot automatically remove from the administration
of justice (dismissal) only in connection with holding a certain position. Within the relevant
procedure, it is necessary to establish whether actions that are inconsistent with democratic
values were committed by a judge during holding of a certain position, and only by establishing
the appropriate, the lustration procedure can be applied to a judge, taking into account the standards
of judicial independence.

Therefore, according to the results of the study, we can state that to judges can not be applied
“classical” lustration in connection with the administration of justice, and the corresponding
cleansing of power can be applied only through disciplinary proceedings and if there are grounds
for disciplinary liability, which must exist at the time judges make decisions for which they are
held accountable.

Instead, “classical” lustration can be applied to judges who hold positions or managerial
positions in the judiciary (qualification, disciplinary), but only if they establish a personal role
(individualization of responsibility) in the processes that led to the lustration procedure.

This distinguishes the principles of lustration of judges from the lustration of other
representatives of public authorities, which are also endowed with guarantees, but not as endowed
with representatives of the judiciary.

IIpakTryHa peanizauis NpUHUMIY IHIUBIAYaTi3aUil AMCUUILITIHAPHOL
BIANMOBIAAJBHOCTI CyIAi y mpouexypi Jrocrpauii

Temana Muxauniena Manawenkosa
acnipanm Incmumymy deporcasu i npasa
imeni B.M. Kopeyvkoeco HAH Yxkpainu, Ykpaina
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Malashenkova Tetiana
Beryn

JrocTparnist € 3aX010M 3 OYHUIICHHS Jep-
JKaBHOT BJIAJIM, SIKA MOXKE 3aCTOCOBYBATHCH
Ta 3aCTOCOBYBaJIaCh 10 TPEIACTaBHUKIB CYIO-
BOi BJIAI — SIK JIO CYIMIB, SIKI YXBaJIOBAJIH
MIEeBHI PIIlICHHs], TaK 1 10 CY/JIIB, sIK1 001Manu
aJAMIHICTPAaTUBHI TOCAaad YW MPOCTO IICBHI
1ocajJu B OpraHax CyAoBOi Biaau. Bomano-
yac CTaHAApTH CYIJIIBCHKOI HE3aJIeKHOCTI,
BUMOTH IHIWBITyamizamii JUCIUIUTIHAPHOL
BIJIMOBIJAIBHOCTI CY/IJIIB 3yMOBITIOIOTH Bpaxy-
BaHHS MEBHUX rapaHTii cyaaiBChKOI mpodecii
B IIbOMY KOHTEKCTI, 110 BIJPi3HSE MPOIECITYPY
JIOCTpalii CyaJIiB BiJl MPOIEAYPH JHOCTpaIlii
IHIIMX TIPEICTAaBHUKIB JICPKABHOT BIIAIH.

MeTo10 cTaTTi € 3’sICyBaHHS OCOOIUBOC-
TEH 3aCTOCYBaHHS 10 CYAJIB JIFOCTPALlIMHUX
npoleAyp Ta BU3HAYCHHS TapaHTiH, SKi MPH
IOMY MalOTh OyTH JTOTPUMaH.

Buknan ocHOBHOro Martepiasy

BuBueHHST NPUHLHUIIB AUCHUTUTIHAPHOL
BIINOB1IaTLHOCTI Ma€ 31IMCHIOBATUCH 3 Ypa-
XyBaHHSM Ta aHANI30M yCix ¢GOpM IHCIH-
IUIIHAPHOTO BIUIMBY Ha CYIII0, SIKHA MOXE
31MCHIOBATUCH Y 3B’SI3KY 3 IXHBOIO Ipode-
ciiiHO misttbHICTIO. JlrocTparisi, 3a TieB-
HUMHU O3HAaKaMH, JI0 3aXOJ[IB TAKOTO BILIUBY
HaJIe)KUTh. OTHAK HEOJHAKOBUM TPHU IBOMY
€ MAX11 00 PO3YMiHHS MPABOBOI MPUPOIH
JFOCTpaIIii.

3riHO 3 OAHUM 13 IIIXOAIB 10 BU3HAYCHHS
MPUPONIN JIFOCTPAIlii JIFOCTPAIlisi BBaXKAETHCS
3aXO0JIOM JUCIUILIIHAPHOI BiAMOBITAIIBHOCTI,
a 3rigHO 3 1HIIUM — 3aX0IO0M IOJITHYHOI BifJ-
noBiganbHOCTI. O. OBUAapeHKO BHU3HAYAE Ipa-
BOBY IIPUPOJTY JIFOCTPAIIIT SIK TAKY, sIKa MIOETHYE
03HAaKH COLIAJIBHOI 1 TPaBOBOI BIAMOBIAaIBHO-
CTi, OCKUIBKH 11 MiJicTaBa 3yMOBIIEHA TIPUYET-
HICTIO CY//Ii /IO TIEBHUX COIlIaJIbHUX IMPOIICCIB
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1 mofi, a 1l ¢opMabHi O3HAKH, TPOIEAypa
Ta HACJIJAKM BH3HAYEHO B 3aKOHI; II€ 0COOJIH-
BUI BHUJ BIINOBIIAILHOCTI, SKHH € CIIOCOOOM
3aJI0BOJICHHS 3alIUTy CYCIIbCTBA HA BiTHOB-
JICHHS TOBIPH 10 CYAOBOI BIaau B YKpaiHi 3a
YMOB CYCITIJIbHOI HECTaO1IbHOCTI 1 MMOBUHEH
BUKJIIOUATH TI03aMpOLECyalbHUN Teperisy
pimeHs cymay'.

Ha nymky E.B. Humkinoi, aroctparis
Ma€ MOJBIHY MPHUPOAY: KapaldbHy — OUUIIICHHS
4yepe3 TMPUTATHEHHS 10 KOJEKTHBHOI BIIIO-
BIJJAJILHOCTI 3a TPIXU PENPECUBHOTO PEKUMY
3 HACTYNHHMM KOJEKTUBHUM TIOKapaHHSM,
Ta TPEBEHTHBHY — HEJOIYIIECHHS 10 yIpaB-
JIHHS 1 IPUAHATTS TOMITUYHUX PIIIEHB 0C10, K1
3raHpOMIIH ce0e CITIBIPAIICIO 3 TAKHM PEKUMOM.
Brache, Ha3BaHe 1 € NpU3HAYEHHAM JIFOCTpallii,
11 IIepIIOYEeProBOK) METOKO, 3411 TOCSITHEHHS
SIKO1 iICHY€ apceHasI METO/IB 1 3ac00iB, 1m0 OyiIu
BUKOPUCTaHI MOCTKOMYHICTUYHUMH KpaiHaMu
HenTpanbuoi Ta CxinHoi €Bpon# 1 siKi 3aCTO-
COBYIOTh CHOTOJIHI JIep>KaBH, 10 MepedyBatoTh
Ha eTari mepexiqHol AeMOKpaTii®.

Sk 3a3nauae M.B. CaBuuH, 13 TOUYKH 30pY
BEPXOBEHCTBA MpaBa Ta MPaB JIOAUHHU JIIOCTPa-
T HE MOXE 3aMIHIOBaTH Oyab-IKUil B
IOpUIMYHOT  BIJIMOBINAIbHOCTI. BoHa Moxe
3aCTOCOBYBAaTHCA 331 3a0€3MeueHHs OCTy-
MaJbHOTO PO3BHUTKY KOHCTUTYIIMHOI JIEeMO-
Kparii Ta 3a0e3Me4eHHs MOPAJIbHOI LILTICHOCTI
MOCAJIOBIIIB 1 CY/ITiB’.

BiamoBimHo 10 MDKHApOMTHO-TIPABOBUX
JIOKYMEHTIB JIIOCTpallisi pPO3IVISAAE€ThCA  SIK

' Opuapenko O. M. IOpuauuHa BiAMOBiaIbHICTH
CYIUIIB: IUTAHHS TEOPii 1 MPAKTHKH : JIUC. : JOKT. FOPHUIL.
Hayk.: 12.00.10. Omeca, 2018. C. 4

?MIumkina E.B. Jlroctpaiiis 1 mpaBa JIOIUHH.
Hayxosi 3anucku HAYKMA. Tom 200. Opumuuni
Hayku 2017. C. 22.

3 CaBuun M.C. Moral integrity (MopasbHa mitic-
HICTh, JOOPOYECHICTh) CY[IB K CKJIaJ0Ba IPaBOBOL
nepxasu. Crnoso Hayionanvhoi wikonu cy0ooie Ykpainu.

Ne 2(27).2019. C. 11.
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OMH 3 IHCTPYMEHTIB TPABOCYIIS TEpexis-
HOTO TIepioay (aHmi. transitional justice), aKuit
BHKOPHUCTOBYETHCS IS 3aXHUCTY HOBUX JIEMO-
KpaTHYHUX JIepKaB BiJl 3arpo3, IOB’s3aHUX
13 TUMH, XTO OyB TICHO IOB’S3aHMH 13 IOIIE-
pPEIHIM TOTATITAPHUM PEXKUMOM, 1 3amo0i-
TaHHS TTOBEPHEHHIO TAKOTO PEKUMY 1 MOJIATAE
B 3a00pOHI MOCaI0BUM 0co0aMm, SIKi TpeCTaB-
JSIFOTh KOJMILIHIA PEeXUM, 3aiMaTH BIUIMBOBI
JIepKaBHi MOCaJN y KpaiHi Mmicis Horo 3MiHu®,

IcHye Takox QyMKa 1 mpo Te, IO 3aKo-
HOJIaBCTBOM TIPO JIFOCTPAIliI0 3apOBaKEHO
«KOMIUICKCHY (3MiIIaHy) — KOHCTUTYIIHHO-TIO-
JITUYHY BiAMOBIIAIBHICT, KA MOXE 3aCTO-
COBYBaTHCh OJIHOYACHO 3 IHIIUMHU BHJIAMH
IOPUJIMYHOT  BiJNOBIANILHOCTI, HANpUKIA],
KPUMIHAJILHOKO 200 JUCIUTUTIHAPHOIOY" .

[Tonipy icHyBaHHS TICBHOI HEOJTHO3HAY-
HOCTI y IIbOMY TIMTaHHI, BBaXAEMO, IO
JFOCTpamiss Mae OyTH TPEAMETOM aHaJi3zy
B JIOCJII/IDKEHHI aCTMEeKTiB MPUHIIUITY 1HIUBITY-
ami3amii JUCIMIUIIHAPHOI BIAMOBIIAIBHOCTI
cynaiB. Jlo mpOro 3-MOMIXK 1HIIOTO CIOHYKa-
I0Th BITYU3HSIHI peaii, ajpke JIIOCTparlis, sika
BimOynace B Ykpainu y 2014 pori, po3Tsaray-
Jach Ha POKHM, 11 HACHIJKU MOXKHA CIIOCTEpi-
raTH J0Ci, 1 BOHa YaCTKOBO TOPKHYJIACh CY/IIIB,
a TakoXX 0ci0, sAKi oOiliManyu KepiBHI MOCaIu
B OpraHax CyJI0BOI BIIaJIH.

B. KoBanpuyk Ta M. IIuBoBap 3a pesyinb-
TaTaM¥ MPOBEJCHOTO JIOCIIIKCHHS TPUXOISTh
JI0 BHCHOBKY, II[0, BPAXOBYIOUH JIOCBIJI €BPO-

*TIpo 3axoau WIOAO JIKBiAAIN] CHAAIINHA KOJIH-
IIHIX KOMYHICTHYHHMX TOTaJiTapHUX cHcTeM: Pe3omro-
uist [TAPE Ne 1096 (1996). URL : http://www.scourt.
gov.ua/clients/vsu/vsu.nsf/%28documents%29/9C-
CCO52FF67F623FC2257D9E0041D022.

S Mapuemnsik O.B. HaykoBO-IipaBOBHiI BHCHOBOK
L1010 TUTAHb BiNOBIATbHOCTI CY/1iB Y KOHTEKCTI BiJl-
noBigHocTi KoHcTuTynii Ykpainu nojgoxeHs m. 6 4. 1,
myHKTiB 2, 13 4. 2, 4. 3 c1. 3 3akony Ykpainu «lIpo
ouMieHHs Biaam» Bix 16 BepecHs 2014 p., Ne 1682-
vil. Bicnuk kpuminanvrozo cydouuncmea. Ne 2. 2015.

C. 258.
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NEeHChKUX KpaiH, JIOCTPALil0 MOXKHA BBaXKaTH
OJTHUM 13 JIIEBUX MEXaHI3MIB 3aXUCTy OCHOB
JIeMOKparii Ta TpaB JIOAWHA. BoHa € Takox
e(eKTUBHUM 3aCO00OM JICTITUMHOI 3MiHHU TIOJTi-
THyHOI emitd. OmHak [ad JOCATHEHHS Iii€l
METH y TIpoLeci 11 TPOBEIEHHS BayKIMBO 3a0€3-
MEYNUTH OAJIaHC MIXK IEMOKPATHYHUM CYCITiJIhb-
CTBOM Ta rapaHTIsIMHU 3aXHCTY TIPaB Ta CBOOO]T
JFOUHHM 1 TpOMaIsTHHHA®,

SAx Bigomo, y 2014 pori Oyno npuiHATO
3akoH Ykpainu «lIpo ouniieHHs BIaan», KU
nepeadayaB (aKkTHUYHO JIOCTpAIliiiHl Jii 110
ICTOTHOTO TIepEeJIiKy CIy»OOBIIIB, BU3HAYCHUX
MM 3aKoHOM. Vl0ro aHauTi3y npHcBSYeHO COTHi
nmyOmiKarii, Ta HaBiTh KaHIUIATChKI JAUCEpTa-
1ii. Y IUX npansx AeTaibHO aHaJi3yeThCs Mpa-
BOBA [IPUPOJIA JIFOCTPALLi1, MIXKHAPOIHHUH TOCBI]
il 37liCHEHHsSI B CYCIOHIX Jep)kaBaX, BHBYa-
€TbCSl MIPaKTUKa €BPOMNENCHKOTO Cydy i3 MpaB
mronuHA. Came TOMy BiJNOBITHI TUTaHHS HEZO-
PEYHO JIeTAILHO aHAIli3yBaTH B MEXaxX HAIIIOTO
nociipkeHast. KpiM Toro, HaBOAATHCS JTOBOJII
KPUTUYHI MIPKYBaHHS y IIbOMY KOHTEKCTI.

K.B. XnabucroBa 3a pesynbrataMu Ipo-
BE/ICHOTO JOCIIPKEHHSI TMPUXOJUTH 10 BHC-
HOBKY, IO B YKpaiHl JIOCTpalis 3ampoBa-
JKEHA SIK THCTUTYT MEPeX1AHOTO MPpaBOCYIIs,
1 X0ua BCTAHOBJICHHS HEIOJIKIB IIbOTO 1HCTH-
TYTy Ta MEpCIEeKTUBU HOro peasnisaiii 3aciy-
TOBYIOTh Ha OKpeMe JOCIiKEHHsI, BXKe 3apa3
MOYKHa KOHCTATyBaTH, 110 TaKHH MiIXiJl yKpa-
THCBKOTO 3aKOHOABIIS 0 PO3YMIHHS JIFOCTpa-
1111 HE € BiJINMOBITHUM HAasIBHUM B YKPATHCHKOMY
CYCIUTLHO-TIOJIITUYHOMY JKUTTI 00CTaBHHAM
1 yMOBaM Ta He Oy/ie e()eKTUBHUM OUHUILEHHSIM
B .

¢ KoBasnpuyk B. Jlroctpariist ik MexaHi3M 3aXHCTy
OCHOB JIEMOKpATii Ta MpaB JIOAUHU B YKpaiHi. Bicuuk
Hayionanvnozo yuieepcumemy "Jlvgiecoka nonimex-
nixa". FOpuouuni nayxu. Ne 865 2017. C. 555.

" Xnabucrosa K.B. Tligxomu 10 pO3yMiHHS CyT-
HOCTI JIIOCTpalii: mpaBoBUi acnekT. Bicnux Ilieden-
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Ha nemoniku 3akony Ykpainu «IIpo oun-
IICHHS BJIaJW» BKa3ajga y CBOEMY BHUCHOBKY
Beneniancbka komicis Ha ii 103-my muienap-
HOoMy 3acimanHi 19-20 uepBHs 2015 poky.
Kowmicis mamama cBoi pexomenpmamii: 1) st
3a0e3MeueHHs] TpaB JIIOJAMHHA, BEPXOBCHCTBA
npaBa, JEMOKpaTii HEOOXiqHO 3a0e3MmeyuTH
O6amaHc MDK 3aXMCTOM  JIEMOKPAaTHMYHOTO
CYCIILIBCTBA, 3 OJHOTO OOKY, Ta 3aXUCTOM IIPaB
JIOMWHHU, 3 IHIIOTO; 2) JIIOCTpallis MOBUHHA
3MIACHIOBATUCS IIEHTPATi30BaHO, Mae€ OyTH
YITKO BH3HAY€HA KOMIIETEHIlISI BUKOHABYOTO
OpraHy BJIaJIU, SKUH JIIATUME K OpTaH aJMiHi-
CTPaTHBHOTO PO3IJISITY, BIAKPUTHHA JUIS CKapr
0ci0, 10 MiAnagarTh M JOCTpalio. Aami-
HICTPAaTUBHUN PO3TIISA] HE IIOBUHEH TAMIHATH
CYIOBUH pO3TIs; 3) HEOOXITHO PO3MEKOBY-
BaTH JIIOCTpAIlil0 Ta OOpOTHOY 3 KOPYMIIIETO;
4) BUKIIOYWTH 13 3aKOHY IIOJIOKEHHS TIPO
JFOCTPALIIO CY/TIB, IO PETYITIOE THIITHIA 3aKO0H;
5) 3ampoBaguTH 1HAMBIIyaJIbHY, a HE KOJIEK-
TUBHY BiAMOBITAIBHICTB; 6) 3BY3UTH KOJIO 0Ci0,
AK1 MIaJal0Th MiJ JIOCTPaLiiHy MEepeBIPKY;
7) mrocTparliss HE TOBHHHA 3aMIHSATH CTPYK-
TypHI peopmMH, CIIpsIMOBaHI Ha BEPXOBEHCTBO
npaBa Ta 00poTHOY 3 KOPYIILi€I0, BOHA TOBUHHA
JIOTIOBHIOBATH 1X SIK BHHSITKOBUH 3axij JeMo-
Kparii, mo 3axuimae cede 0 Takoi MipH, 100
JOTPUMYBATHCS €BPONCHCHKUX CTaHIAPTIB,
IpaB JIFOJMHHU, BEPXOBEHCTBA MpaBa®.

HatomicTe ayke BaKJIMBUM, MPOTE HAI-
3BUYAHO  MaJIOAOCIIDKEHUM  aCIIeKTOM
€ aCTIeKT JIIOCTPALITHUX HACITIAKIB JJIS CY/IIIB,
OCKIJIbKH 3-TIOMIX THIIMX CyO’€KTiB, Ha SKUX
MOIIUPIOETHCS MTisl BIATIOBITHOTO 3aKOHOAB-

HO20 pecioHanvroeo yenmpy Hayionanrvnoi axademii

npasosux nayk Yrpainu. Ne 8. 2016. C. 50.

8 Ocrarounnii BucHOBOK 111010 3aKoHY YKpaiHu
«IIpo oummenns Brnagu» (3akony «lIpo mroctpa-
miro»)  €Bpomneiicekoi  Komicii  «3a  memokparito
yepe3 npaBo» Bin 19 uepBus 2015 poky. URL :
https://supreme.court.gov.ua/userfiles/CDL
AD 2015 012 2015 06 19.pdf.
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CTBa, caMe CY/II HaJIiJIeHI HaHOIBII ICTOTHUM
«HabOpOMY TapaHTiil, 1110, BOYEBH/Ib, MaJi0 O
3YMOBJIIOBATH ICHYBaHHS OCOOJMBHX TI1JIXO-
JiB 710 BU3HAYEHHS JIOCTPALiHUX MPOLETyp
10710 HUX. BigTak JOCHTH aKTyallbHUM 3ali-
IIA€THCSI TUTAHHS MPO TE, YA MOXKE B3araii
OyTH 3aCTOCOBHOIO MpOLEAypa JTIOCTpaLii 10
CYAIIB 1, SKIIO TaK, TO SKUMH MalOTh OyTH
YMOBH TaKO1 JIFOCTpaIlii.

PesynbraTu aHami3y creialbHOTO 3aKOHY
JAIOTh MIACTaBU CTBEPHKYBATH PO TE, IO 10
CYZJIIB HOPMHU LIbOTO 3aKOHY MOTJIU O 3aCTOCO-
BYBAaTHCh 32 OJHI€T 13 TPHOX TAKUX YMOB:

1) cyani, sxi oOilimManu MEBHY Mocany,
Ha SIKY MOIIHUPIOIOTHCS OOMEXKEHHS, a CaMe 11e
Mor OyTu nmocaau ['onoBu Ta uieniB Bumoi
paau roctutii, Bumoi kBamdikariinoi komicii
CYyIIIB;

2) cymuiB, sIKi CBOIMH PIICHHSIMHU, TiSIMH
9u Oe3IISUTHHICTIO 311HCHIOBAIIN 3aXO0/H, CIIPSI-
MOBaHI Ha MEPEIIKOKAHHS peasi3alii KOoH-
CTUTYILIMHOTO MpaBa TpoOMajsH YKpaiHHu 30u-
paTucs MUPHO 1 IPOBOAUTU 300pH, MITHUHTIH,
MOXO/M 1 JAeMOHcTparllii abo crnpsMoBaHI Ha
3aBIaHHSA ILIKOAW KHUTTIO, 37J0POB’I0, MaifHy
¢iznuaux oci®6 y mepion 3 21 nmcromana
2013 poky no 22 mrororo 2014 poky;

3) cymmiB, SIKIIO BOHM: @) CITIBIPAITFOBAIIH 3i
CIIeLCITYKOaMH1 1HIINX JeprKaB K TAaEMHI 1H(POP-
MaropH B ONlepaTUBHOMY OTPUMaHHI 1H(OpMaIlii;
0) CBOTMH DIIIICHHSAMH, JTiSIMHU YU OS3/IISUTEHICTIO
3MIMCHIOBAIIM 3aX0/H (Ta/ab0 CHPHSUTH 1X 3/iiic-
HEHHIO), COPSMOBaHI Ha TIJPUB OCHOB HaIliO-
HaJIbHOI Oe3reKy, 00OPOHU UM TEPUTOPIATbHOL
IUTICHOCTI YKpaiHW; B) 3aKJIMKaIH ITyOIIIYHO /10
MOPYILIEHHS TEPUTOPIATILHOT LILTICHOCTI Ta CyBe-
peHiTeTy YKpaiHu; T) pO3MaIOBaId MIXKHAITIO-
HAJIbHY BOPOXKHEUY; 1) CBOIMH MPOTHITPABHUMH
PIILICHHAMH, JIE€I0 YU OE3IISUTBbHICTIO PU3BEIN
JI0 TIOPYIIEHHS TPaB JIFOJMHU T4 OCHOBOIIOJIOXK-
HHUX CBOOOJ, BU3HAHHMX pillIeHHsIM EBporeii-
CBKOTO Cy/y 13 TIpaB JIFOIUHU.
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binpm geTtanbHO acmeKTH 3acTOCYBaHHS
BIJIMOBITHUX HOPM JI0 CYAJIB OyJI0 perfiaMeH-
ToBaHO 3akoHOM YKpainu «IIpo BigHOBIEHHS
JIOBIpH /10 CY[OBOiI Biaau B YKpaiHi», SKUM
nependadeHo (QyHKIIOHyBaHHS TuMUYacoBOi
CHeIiagbHOI KOMICIT 3 IEPeBIPKHU CY/JIIB CY/IIB
3arajgpHOl fopUcauKIi. L[sg komicis ymoBHO-
Ba)XKyBajach 3A1MCHUTH NEpPEeBIPKY TOro, 4u
He Oynu yXBajieHl CyAJIs MU PIIICHHS MO0
oOMexeHHsI TIpaB 1 cBOOONM mia dYac TOii,
aK1 BinOyBanuch y kiHui 2013 — Ha mouarky
2014 poky. 3a pe3yapraraMu Takoi NEpeBipKU
TumuacoBa KOMiCisl MOTJIa TPUHHSITH PIIICHHS
PO HASBHICTH MOPYUICHHS CYIJICI0 MPHUCATH
a00 HeBCTaHOBJEHHS (PAKTIB, IO CBIYATH MPO
HOPYIICHHS CYICI0 MPUCTH cyni. BusiBneni
MIJCTaBU JJIsl PUTSATHEHHS CYAJl IO TUCIHU-
IJTIHAPHOT BIIMOBIIAIBHOCTI1, MaTepiaiy nepe-
BIPKH HaNpaBIsAt0ThCS 10 Buioi paau roctumii
a60 1o Bumoi kBamidikamiiftHOT KOMICii CyaIiB
VYkpainu.

MoTUBYBaHHS ~ BIAMOBITHUX  PIIICHb,
30kpeMa, Bemumkoi Ilamatm 3BOgmioce 1o
TOTO, IO Ha TIJICTaBl aHali3y HaBEICHUX
HOPM TPOLIECYyaTbHOTO 3aKOHY, BPaXOBYIOUH
npaktuky €CIIJI ta monoxenns Konsenrii,
Benuka Ilanara Bepxoaoro Cyny moromxy-
€THCSI 3 BUCHOBKOM BIJMOBifaua, 10 IIiJ 4ac
MOCTAHOBJICHHS BKa3aHMX yXBaj BiJ 25 CiuHsA
2014 poxky mpo 3acToCyBaHHs 3all0O1KHOTO
3axony ciimguuii cynass OCOBA 3 He BunHMIA
Ii#, sIK1 CHOPUSAIOTH BUKOHAHHIO 3aBJaHb KPH-
MIHaJBHOTO MPOBA/DKEHHA, a caMe He 3a0e3-
Heymsia HaJeKHOI OXOpPOHH IIpaB, CBOOOJ
1 3aKOHHUX THTEPECIB IMiJJO3PIOBAHUX, @ TAKOXK
MOBHOTO Ta HEYIMEPEIKEHOro CYJOBOr0 po3-
ISy 3 TUM, 1100 JKoAHA oco0a He ImiijaaBa-
Jacsi HEOOTPYHTOBAHOMY  TIPOIIECYaTbHOMY
npumycy’.

? TlocranoBa Bemnukoi ITanaru Bepxoaoro Cymy
Big 29 Gepesns 2018 poky. URL : http://reyestr.court.
gov.ua/Review/74055362.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/21
WWW.UNI-GOETTINGEN.DE/REOS

Practical implementation of the principle of individualization...

TakuM 4MHOM, 3a pe3yJbTaTaMy aHaJi3y
MPOIIeTypH OYMIIICHHS BIIaJH, sika Oyima 3acTo-
COBaHa /IO TaK 3BaHMUX «CyaaiB Maiinany»,
MOYKHA CTBEPUKYBaTH IPO Te, IO IIe He Oyia
JFOCTpAIlisl Y TPAIUIIITHOMY KITACHYHOMY PO3Y-
MiHHI. binbine toro, 1me He Oyna JIFOCTparlis
B3arajii. Y WX BUTAJKaxX CHCIiaIbHUMH Opra-
HaMH — CTIOYaTKy THMYacoBOIO KOMICI€IO, a 370-
noM Buiioro pazioro roctutlii Ta Buioro pagoro
NPaBOCY/IS, a 11e OUTbINe 3rofioM — Bennkoro
[Tanaroro BepxoBHoro Cymy Oynu po3mIsHYTI
Jii Cy/JIiB 4yepe3 MPU3My O3HAaK JUCIUILTIHAP-
HoI BianosimaneHOCTI. KOHCTaTAaIlis HAsIBHOCTI
TaKWX O3HAK B OCTaTOYHOMY PaxyHKY IpH3BeTa
J10 3BUIbHEHHSI CY/|/IIB, aJIe HE Yyepes CIeLialIbHy
NPOIICTyPY OYMINCHHS BIIAIH, @ Yepe3 3BUIaliHy
npoIeypy IUCIMILTIHAPHOI BiAMIOBITAIBHO-
cti. [Ipu 1bOMy BapTUM yBaru € Takox 1 Te, 110
Oararo cymuiB, siki (opManIbHO TiAMAIATN i
O3HaKM, mependadeHi 3akoHoM Ykpainu «lIpo
OYUIICHHS BIIAN», He OyiH 3BUILHEHI 3 TIOCaI,
OCKUTBKHM B TPOIIECI TPOBEICHHS BiAMOBIIHOT
nepeBipKy Oys10 KOHCTATOBAHO BiJICYTHICTD ITiI-
CTaB JJIs1 3BUILHEHHS CY/II.

€auHOI0 O0COONMBICTIO i€l TporeaypH
Oyn0 (yHKIIOHYBaHHS Ta BUYMHEHHS IOYaT-
KOBHX JI1i TUMYACOBOIO KOMICI€TO, sIKa BUCTY-
nuwia (HaKTUYHO JOMOMDKHMM THMYacCOBHM
OpraHoM, SKHH 3aKyMyJioBaB iH(opMariio
1010 CY/JIB, SIK1 TOCTYIHIN AUCIMILTIHAPHUIA
MPOCTYTOK 11o/10 nofii Kinig 2013 — mouaTky
2014 poky, Ta B IOJAJIBIIOMY Hajajla BUCHO-
BOK II[0JI0 HAsIBHOCT1 O3HAK JIMCHUIUIIHAPHOTO
MOPYIIEHHS JI0 OPTaHy, SIKHH YITOBHOBAXCHHIA
BUPIIITYBATH ITUTAHHS PO MIPUTATHEHHS CYJIJTIB
JI0 TUCHMIUIIHAPHOI BijnoBinanbHOCTI. Llei
BHCHOBOK HE MaB OOOB’SI3KOBOIO 3HAYEHHS,
1 B mozanpiioMy Bumia paga nmpaBocyais mos-
HOIO MIpOIO Ta HAJIKHUM YMHOM BUpilllyBajia
MUTaHHS HASBHOCTI MiJICTaBU TUCITUTUTIHAPHOT
BIJIMOBIJAIBHOCTI CY/JII B KOXKHOMY KOHKPET-
HOMY BHUTIQJIKY.
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Taka mpouenypa ¢akTuuHO Hepeadayana
peamizaiito 3akoHy Ykpainu «lIpo ounteHns
BIIQJU» IIOAO JPYroi Ta TPEThOi Kareropii
CyIIIB 13 BHOKpemJieHHX BHIe. OgHAaK came
Yy CBOEMY KJIACHYHOMY BHTJISI/II JTFOCTpPAITis BiJi-
noB1AHO 110 3akoHy Ykpainu «lIpo ouunmieHHs
BJIaaM» Moria OyTH 3acTocoBaHa (i 4YacTKOBO
Oyna 3acTOCOBaHAa) 10 CYIIB, SIKi OOiiimMann
nocaiy wieHiB Buioi kBaidikaiiitHoi komicii
ta Bumoi pagu roctumii. [Ipo HasiBHICTH Takux
oci0 (sKi TpaIroBaIM Ha MMocajax ToJIoBU a0
yieHiB Buroi paau roctuiii Ta Bumoi kBati-
¢ikamiiftHOi KoMicii CymIiB) y mTari MEeBHOTO
oprany majuo OyTu noiHgopmoBaHe MiHicTep-
CTBO IOCTHIII YKpaiHH, fKe, 3a pe3yJbTaTaMu
pO3IIISIAY BiAMOBIMHOT iH(OpMAaIIii, MajJo BHe-
CTH TIOJJaHHS HA 3BUIBHEHHS 0 OpraHy, YIOB-
HOBa)KEHOTO BUPIIIYBATH BIIIIOBITHE TUTAHHSI,
B aHaIi30BaHOMY BUNAJKy — 10 Bumioi paau
toctumii (3romom Bumioi pamu mpaBocymms).
Caoetro yeproro, Buia pana nmpaBocyaas, KOH-
CTaTyBaBIIHU MOIIMPEHHS HA CYJJII0 BiIMOBIM-
HUX 3a00pOH, K1 Oy/IM 3yMOBJIeHI 001iIMaHHAM
3rajlaHoi BHILE MTOCAH, YXBAIIOBaIA PIIICHHS
PO BHECEHHsI MMOIaHHS TPO 3BIILHEHHS CYAI1
3 MOcaju.

[Tutanss TrOCTpallii TaKUX CY/IIB Y BITUH3-
HSHHX peajisix HaOyBae BEINKOI aKTyaIbHOCTI
yepe3 MPUUHATTS €BPONEHCHKUM CyIOM 13
MpaB JIIOAUHHU piteHHs y crpasi «[lomsax mpotu
Vipaiam»!'?. Pimennsm y mii cnpasi €CITJI
KOHCTaTyBaB MopyieHHs cT. 6 Ta 8§ KonBeniii
BHACHIZOK 3BUILHEHHSI MPAIiBHUKIB MPOKYpa-
TypH BianoBigHO a0 3akoHy Ykpainu «IIpo
oumIIeHHs BiIaany». Lle Oyna He mepra cripasa,
MOB’si3aHa 3 JIIOCTPALIMHUMH MPOLIETypaMH,
ska nepedyBana Ha posrsai €CIUI, omnak
y oMy 3k pimenHi €CILI cam HarosomryBas

10 PitenHst €BpONENHCHKOTO Cydy 3 MPaB JIOIHHU
y cnopaBi «[lomsix Ta iHmI TpoTH YKpaiHU» Bij
17 xostHs 2019 poky. URL : https://zakon.rada.gov.ua/
laws/show/974 e71#Text.
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Ha HEOOXITHOCTI BIAMEKYBaHHS IIi€l CIpaBH
BiJl 1HIINX, 5K1 epeOyBaid Ha PO3TIISIL CYIY.
[Torpu 11e, OKpemi 3arajibHi 3acajiy, MOKJIaIeH]
B OCHOBY ITbOTO PIllICHHS, € 3ACTOCOBAHUMHU J10
Oy/b-SIKHX JIIOCTPALIHHUX CIPaB, MOMPH Halll-
OHaJIBbHI OCOOJIMBOCTI permamMeHTallli TaKuX
poLeayp.

[Topymenns crarri 6 Konsenuii Oyio
BCTQHOBJICHO Y 3B’SI3Ky 3 HEJIOTPUMAHHAM
BUMOT' PO3YMHHUX CTPOKIB PpO3IISAY CIpPaB
y cyaax oo 3asBHUKIB. BiAmoBimHi cripaBu
PO3MIAIAaTUCh TPUBAIUM Yac y 3B SI3KY 3 THUM,
10 TUTAHHS BiAMOBIAHOCTI 3aKkoHy YKpaiHH
«IIpo ounienns Bnagm» Koncturymii Ykpainu
OyJI0 MOPYIIEHO B KOHCTUTYIIMHOMY MOJaHHI
BepxoBHoro Cyny Ykpainu, sike po3nisiiagoch
Koncrurymiitaum Cynom 3 2015 poky.

Sk 3a3Hauae aMEPUKAHCHKUU OCIITHUK
moctpamii I. IBapr, iHimiaropu mrocTparii
TAaKOX 4YacTO HE BPAXOBYIOTh BIMOBITHOCTI
MDK IPOBHHOI0 1 mokapaHHsMm. Came ToMy
B OKpeMHX KpaiHax, 30kpemMa B bomrapii,
AnbGanii, YexocrmoBayunHi, 3a3Ha4a€ HAYKO-
Bellb, JIFOCTPALIlHI 3aKOHU Oyl OCKap:KeHi
B KOHCTUTYI[IHHUX Cy/laX BIIACHE OMOHCHTAMHM
KOMYHICTUYHOI 1/1€0JI0T1i, SIKi HeOe3ITiICTaBHO
MOOOKOBAIUCS, IO TaKl paJUKalIbHI 3aXOIU
MOXYTh TPU3BECTU 0 PO3KOIY CYCHiIbCTBA
1 CIIPOBOKYBATH 3HAYHI JIFOJICHKI MTOTPSICiHAS .

CX0XXHMX BUCHOBKIB, OJIHAK CTOCOBHO ITpa-
I[IBHUKIB Mpokypatypw, aiimos €CIIJI y 3ra-
nanii Butmie crpasi «llomsix mpotu Ykpaiamy.

BaxnuBo Takox Bi3HAUUTH, IO Y IIBOMY
pimenni €CIJI Benuky yBary mpuuaiisie BUC-
HOBKY Beneriiicekoi Komicii momo JrocTpa-
HIHHKUX mporeayp B Ykpaini. CrorosHi 11i aBa
JIOKYMEHTH, BHCHOBOK BeHerrificbkoi komicii

"' MIgapy T. TlocTaHOBIEHHS HOBBIX KOHCTHTY-
LIMOHHBIX CylOB B cTpaHax LleHTpanpHOW EBpomsl
otHocuTeabHO JrocTpanmu. URL : http://www.2.gwu.
edu/~nsarchiv/rus/EasternEuropeProblems/EEP43-44.
html.
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ta 3ragane pimenHs €CIIJI, ¢akTuuHo cra-
HOBJISITh OCHOBY Ul PO3YMIHHS HACIIIKIB
JIOCTpAllii, MPOBEICHO1 B YKpaiHi Ta 10omy1e-
HUX i1 yac i1 311ACHEHHS TOMUIOK.

V¥ cBOeMy BUCHOBKY 110710 3akOHY Bene-
Hicbka KoMmicisi copmyrnoBaia Taki MO3U-
uii: 3akon Ykpainu «IIpo ouuinenHs Bramm»
MICTUTH KUJIbKAa CEpHO3HUX HEOJIKIB 1 TOTpe-
Oye nepenisiy NpuHaiMHI TaKUX MOJI0KEHb:

— JIIOCTpAIlisi TOBUHHA CTOCYBATUCS TIIBKH
mocas, SKi TIiCHO MOXKYTh CTAHOBUTH 3HAUHY
3arpo3y Jis IpaB JIIOAUHU Ta JIEMOKparii;
Neperik Mmocaa, sIKi MiISATaroTh JFOCTpAIIii,
Mae OyTH MeperisHy TUi;

— BUHA Ma€ OyTH JOBeleHAa B KOKHOMY
KOHKPETHOMY BHUMAJIKy Ta HE MOXE MPHUITY-
CKaTHCs Ha Mi/ICTaBI JIUIIE IPUHATIEKHOCTI JI0
KaTeropii opratiB Jep>KaBHOI BIaAH; KpUTEPii
JUIS TIOCTpaIlii MatoTh OyTH TEeperIsIHyTi;

— BIJINOBIIATBHICTh 32 TPOBEACHHS IPO-
1ecy JirocTpailii noBuHHa OyTu 3HsTa 3 MiHic-
TEpCTBa IOCTHUIII YKpaiHM Ta MOKJIaJeHa Ha
CHEIlaIbHO CTBOPEHY HE3aJIeKHY KOMICIIO 3a
AKTUBHOI y4acTi TPOMaSTHCHKOTO CYCILIbCTBA;

— Mpolenypa JIOCTpallii MOBUHHA TOBa-
KaTH TapaHTii CIpPaBeIMBOTO CYJOBOTO PO3-
sy (MpaBO HA 3aXMCHUKA, PIBHICTH CTOPIH,
npaBo OyTH BHUCIyXaHUM OCOOMCTO); CyHIOBE
MIPOBA/KCHHS Ma€ MPU3YIUHATH aJMIHICTpa-
THBHE pIIIEHHS MO0 JIFOCTpallii 70 yXBa-
JICHHSI OCTAaTOYHOTO pillleHHs; 3aKoH YKpaiHu
«IIpo ounieHHs BIaAM» Mae IpsiMo riependa-
YaTH 111 TapaHTii;

— JIOCTpalisl CyAiB MOBHHHA PEryiaioBa-
THUCS JIVIIIE OTHAM 3aKOHOM, 8 HE 3aKOHAMH, SIK1
TyOMIOI0THCS, Ta 31ACHIOBATUCS JIUIIIE 3 TIOB-
HUM ypaxyBaHHSM KOHCTUTYLIHHUX MOJO-
KEHb, M0 TAPAHTYIOTh iXHIO HE3AJICKHICTH,
1 TUTbku Bwuima pana rocTuilli Mae HECTH Bij-
TIOB1TAJIbHICTB 32 Oy/Ib-SIKE 3BUTLHEHHS CYJI/Ii;

— BIIOMOCTI TPO 0Ci0, MO MiAIATAIOTh
JIOCTPALITHUM 3aX0J]aM, MAalOTh OIPHITIOAHIO-
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BAaTUCS TUIBKH MICIIS YXBAJEHHS OCTATOYHOTO
piILIEHHS CyAy.

Y  TakuxX KPUTUYHHUX  MIPKyBaHHSX
HAEeThCsI PO HEOOXITHICTh TOTPUMAHHS PUH-
UIIB  1HAWBIAyami3amii BiAMOBIIAIBLHOCTI,

a OT>Ke, HEJIOMYCTUMOCT] yXBaJ€HHS PIIICHHS
PO 3BUIbHEHHS BUHSATKOBO y 3B’S3KY 3 IPHHA-
JIEYKHICTIO JI0 TIEBHOI ITOCA/IH.

Kpim Toro, acniekrty iHauBiayatizaiii Biji-
MOB1JIaJIbHOCTI CTOCY€THCS HE JuIIe caM (akT
NPUTATHEHHS 70 TakKoi BiAMOBIIAIBHOCTI,
a ¥ 3axo/u, sKi OyJIM 3aCTOCOBaHI JI0 BIAMOBII-
HUX T0cagoBuX oci0. [HmMMU croBamu, mif
4ac TMPOBEICHHS JIOCTparlii HeoOXimHO OyIo
OILIIHIOBAaTH MPOMOPUIAHICT 3aXO[IB CTAT-
HEHHS 1 YHUKAaTH 0e3ajbTepHATHBHOTO 3BiJIb-
HEHHS TaKuX 0ci0.

Baptumu yBaru B KOHTEKCT1 NMUTaHb, SKi
PO3MISAAIOTECA B MEXax Ii€l CTarTi, € Taki
BrucHOBKH €CIUI: 1) Cyn 3a3Hauae, 10 HaBITH
y KOHTEKCTI CIIpaB, MOB’3aHUX 13 MEPEXOI0M
BiJl TOTaJITApU3My 0 JEMOKpATii, a TaKoX
OB ’s13aHUX 31 (CTBEPI)KYBaHMMHU) CHIBPOOIT-
HUKaMU CIyX 0 O€3NeKH TOTaTITapHUX PEkKu-
MiB, BiH HIKOJIM HE CTHUKaBCS 3 OOMEXKYBallb-
HUMHU 3aX0JaMH TaKOTO MIMPOKOTO 00CsTY,
3aCTOCOBAaHUMH 10 JEP’KABHUX CIY>KOOBIIIB
JIMIIIE HAa TiH HiCTaBi, 1[0 BOHHU 3aJIUIIAINCE
Ha CBOIX MOCaaax MiJ 9ac ASUTBHOCTI ypsiay,
SKUW 3roJoM OyB BU3HAHHWI HEIEMOKpaTHY-
HuM (1. 290); ii) HaBiTh y TuX cnpaBax Cyna
BCTAHOBJIIOBAB MOPYIICHHS PI3HUX TOJI0KECHb
KonBenii, sikmo mgrocTpailiitHi 3axoau Oyau
3acTOCOBaHI 0e3 M0CTATHBLOI iHAUBiTyaJi3a-
1ii, JTHIIe Yepe3 ONoCcepeIKOBaHy IPUUYETHICTh
JI0 TAaKHMX YPSIIB (IMB. 3raiaHi pillIeHHs y cripa-
Bax «Anamconc rnporu Jlarsii» (Adamsons v.
Latvia), mynkr 116 ta «Copo npotu Ectonii»
(Soro v. Estonia), mynkru 60 — 64); ii1) mosep-
TAIOYMCh 10 00CTaBHH i€l cpaBu, CyJ 3a3Ha-
4ae€, M0 3aCTOCYBaHHS JI0 3asSBHUKIB TEpe-
O0auenux 3akoHoM «IIpo oumIeHHS BiIAIU»
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3ax0/IiB HE Iepen0adaio AKoaHo1 iIHINBixyaIb-
HOi ouiHkM iXHbOI moBeninku. Hacrpasni,
HIKOJIM HE CTBEPIKYBAJOCs, IO cami 3asB-
HUKWA BYMHWIN sKi-HEOyIb KOHKPETHI Jii, 110
HiApUBAIN JE€MOKpPATUYHY (OpPMY HpPaBIiHHA,
BEPXOBEHCTBO IpaBa, HAIllOHAJbHY OE3IEKY,
o0opoHy abo mpaBa JoAWHH. BoHU Oymnu
3BUTHHEHI Ha MiCTaBl 3aKOHY JIUIIE TOMY, IO
o0iiimManu reBH1 BIIHOCHO BUCOKI IMOCAIH Jep-
KaBHOI CITy»k0u, konu raH SAnykoBud OyB [pe-
3UICHTOM YKpaiHH.

OTxe, HEOJHOpPA30BE HAroJOIIyBaHHS
Ha HEOOXITHOCTI IHAWBiAyami3amii Bigmo-
BiJAJTBHOCTI HAaBITH y MPOUEAYpl JIOCTpa-
il CBIAYUTH MPO Te, IO YCYHEHHS CYAMiB
BiJI 3IHCHCHHS MOBHOBAXXEHb Yy TpPOIEAYpi
JOCTpalii B MPUHLHUIIL HE CyHEPEeUnuTh MIXK-
HAapOJHHUM CTaHJAapTaM, IpPOTe Takl Mpolie-
Jyp¥ HE MOXYTh TPU3BOJIUTH JI0 aBTOMATH-
HOTO YCYHEHHs BiJ 3/11HCHEHHs MpaBoOCyIIs
(3BIIbHEHHS) JIMIIE Y 3B’ SI3KY 3 001MMaHHAM
NeBHOT mocaau. Y Mekax BiAMoBiAHOI Mpo-
neaypu HEOOXiTHO BCTAHOBUTH, UM Oy
3M1iCHEH] cyaer0 Mmija 4yac nepeOyBaHHS Ha
NeBHIM mocaal nii, SKi HE Y3TOMKYHOThHCS
3 JIEMOKPAaTUYHUMHU I[IHHOCTSMH, Ta JIHIIE
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BIJIIIOBIIHE, nporeaypa
JTrocTpaiii Moke OyTH 3acTOCOBaHa 70 CyAAl
3 ypaxyBaHHSM CTaHJApTIB HE3aJEKHOCTI
CYIIB.

BCTaHOBHUBIIN

BucnHoBknu

Binrak 3a pesynpraTamMu MPOBEICHOTO
JTOCHTIDKCHHST MOXXEMO KOHCTaTyBaTH, IO
JI0 CYIJIIB HE MOXe OyTH 3aCTOCOBaHa «KJia-
CHUYHa» TMPOIeaypa JIOCTparii y 3B 3Ky 3i
3MIMCHEHHSIM HUMHM TIPAaBOCY/I/Isl, & BI/IMOBIIHE
OYMIIICHHS BJaJAX MOXKe Oyle 3acTOCOBaHE
BUHSATKOBO B MOPSJIKY TUCITUTUTIHAPHOT TIPOTIE-
JypU Ta 3a HASBHOCTI IMIICTaB JJIs1 JUCITUTLII-
HAPHOI BiAMOBIIaJILHOCTI, SIKi MalOTh ICHYBaTH
Ha MOMEHT yXBAJICHHS Cy/IJIIMU PillIeHb, 32 K1
BOHM MPUTATAIOTHCS 10 BIAMOBIIATBHOCTI.

HatomicTh «Kkacu4Ha» JIOCTpAIIisl MOXKE
OyTH 3acTOCOBaHa JO CYAMIB, AKI 001MMAarOTh
nocaau abo KepiBHI OCAIN B OpraHax Cy/10BOi
BiIaau (KBamiQikaliiHUX, AUCIUILTIHAPHKX ),
OJTHAK JIUIIE 32 YMOBH BCTAHOBJICHHS OCOOH-
croi pouni (iHauBimyami3aiii BiAMOBITATBHO-
CTi) y mpolecax, SKi 3yMOBWIH MPOIEIYpPY
JFOCTpAIIii.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/21

WWW.UNI-GOETTINGEN.DE/REOS



NOTES

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 04/21
WWW.UNI-GOETTINGEN.DE/REOS

67



Recht der Osteuropdaischen Staaten (ReQS)
Issued quarterly
Passed for printing: 30.08.2021



