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Structuring levels of legal regulation in the field of IT law

Urtaiev Oleh

Lawyer, Arbitration Administrator,

Postgraduate Student at the Department of Theory of State and Law
International Humanitarian University, Ukraine

The idea of the article is to highlight issues related to determination an approach to structuring
the levels of legal regulation in the field of IT law by carrying out a doctrinal analysis of the
international level of legal regulation of social relations covered by the subject of IT law, the
regional European level of legal regulation, as well as the national level of legal regulation. It is
noted that the identification of various sources of legal regulation of IT law at the international
level depends on the direction of the substantive impact of the prescriptions of international acts.
It was established that the national level of legal regulation of IT law consists of a set of legal acts,
which are adopted both in the form of laws and by-laws, which in a certain way regulate the use
of digital technologies in a certain digital environment.

Regulatory and legal regulation of IT law at the international level: a) corresponds to the
development of digital technologies; b) extends to both the private and public spheres; c) has
extensive sectoral influence. It has been established that the regional level of legal regulation of
IT law is formed from the provisions of international treaties, EU law and soft law. In any case,
Ukraine must take into account the relevant provisions when developing national legislation in
the specified area.

Attention is focused on the fact that the regional level of legal regulation of IT law is formed
from the provisions of international treaties, EU law and soft law. In any case, Ukraine must take
into account the relevant provisions when developing national legislation in the specified area.

It is assumed that the national level of legal regulation of IT law consists of a set of legal acts,
which are adopted both in the form of laws and by-laws, which in a certain way regulate the use
of digital technologies in a certain digital environment. It is noted that the modern dimension of
international legal regulation of IT law is based on the fact that this area is constantly improving
and changing. The identification of various sources of legal regulation of IT law at the international
level depends on the direction of the substantive impact of the prescriptions of international acts.
It was determined that the regulatory and legal regulation of IT law at the international level:
a) corresponds to the development of digital technologies; b) extends to both the private and
public spheres; c) has extensive sectoral influence.
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Structuring levels of legal regulation in the field of IT law.

Crpykrypu3auisi piBHiB IpaBoBoro peryjoBanss B cgepi IT-npasa

Ypmace Onez
aosokam, apoOimpajicHull Kepyroyuil,

acnipanm Kageopu meopii Oepxcasu i npasa

Miscnapoonoeo eymanimapHnoeo yhisepcumemy, Yxpaina

Beryn. BuokpemieHHs ray3i npaBa JIe)kKUTh
B IUIONIMHI BHUIUICHHS CaMOCTIHHOTO TIpe-
METY IPaBOBOTO PETYIIOBAaHHS, OCOOIMBOCTEH
METO/ly IPaBOBOrO BILUIMBY. He BUKIIOUCHHSIM
€ BuokpemsieHHs IT-mpaBa sik okpemoi cdepu
IpaBa, sIKa PEryJIOo€ TUIOBI CYCIHUIbHI NPaBo-
BI/IHOCUHM TOB’S13aHI 3 BUKOPUCTAHHSIM IH(]-
POBUX TEXHOJIOTIH y pi3HUX c(epax JIHICHKOTO
Oyrrs. Cremnudika NpPeAMETHOTO BHUPAKCHHS
IT-ipaBa moB’s13aHa 3 MOXKIIMBICTIO JOCTYIY O
nudpoBoOTrO CepenoBuUIa HEe3aJIEKHO BiJl MICIA
nepeOyBaHHA 4M HamioHaibHOCTI. Tomy, HeoO-
XiIHUM € YyHiQiKalis HallOHAJIBHOIO 3aKOHO-
JABCTBA J10 MDKHAPOJIHUX CTaHIAPTIB, IO CTO-
CYIOTHCSI BUKOPUCTAHHS IU(PPOBUX TEXHOJOTIH.
OkpeMuM BEKTOpPOM IMPABOBOTO PETYIIOBAHHS
€ BHUKOPHCTAHHA LU(POBOr0 I1HCTPYMEHTAPIIO
Cy0’€KTaMH BIIQJHUX TIOBHOBAXKEHb IPH peai-
3amii myOmiyHuX (YHKIH, 110 He 000B’SI3KOBO
Mae MaTH YH1(piKOBaHUI XapakTep, ajie Ma€ Cii-
JTyBaTH 3arajibHO-IIPABOBHM iJieaiaM TisTbHOCTI
myOaigYHUX THCTUTYIIH. TakuM 4rMHOM, CBO€Yac-
HICTh JIOCIIJKEHHsSI 00paHoi npoOieMaTHKu He
BUKJIMKA€ CYMHIBIB.

[Tix wac mocmiKEHHS CTPYKTypH3allii piB-
HIB MPaBOBOro perymtoBaHHs B cdepi [T-mpasa
BUKOPHCTAHO SIK 3arajlbHO IPaBOBi, Tak i crie-
[iajJbHI METOOH, a caMe: JIaJIEKTUYHUH METOI,
(hopMaTbHO-JIOTIYHHIA METOJT, CTPYKTYpPHO (DyHK-
L[IOHAJIBHUNA METOJ, METO/I CUCTEMHOTO aHaJIi3y
a TaKOX Py eMIIPUYHUX METOIIB. 32 OCHOBY
B3ATO BUCHOBKH, SIKUX 3pOOJICHO BUCHUMH 111010
JeTepMiHalii okpemux enemeHTiB IT-mpaBa
Ta HOro IOPUIWYHOTO 3aKPIIUICHHS: 3aropox-
yenko FO.I"., Emenbsaenko O.M., Kyii6iau B.C.,
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Kapnenko O.B., Maptun B.M., MixpoBcbka
M.C., Hamectnik B.B, Tapacenko JI.JI., Cama-
ranscbkoi FO. 4., Pasymeit I'1O., Pazymeit M.M.,
SABopcekoi O.C. Ta inmux. [Ipote, He3BaXkarouu
Ha 3Ha4YHY KUIbKICTh HAyKOBUX Ipallb, MUTaHHSI
CTPYKTypH3aIii
IT-npaBa € HeBUpIIEHNM B MOBHIiN Mipi yepes

MPaBOBOTO  PEryJIIOBAHHSA
NOCTIHHE OHOBJICHHSI NMPAKTHUKH BUKOPHUCTAHHS
nudpoBux TexHonorid. Tomy, mMeToro crarTi
€ BHOKPEMJICHHS PIBHIB IPABOBOTO PETYIIIO-
BaHHs ['T-nipasa.

Bukisiag ocHoBHoro marepiamay. Y cyuac-
HOMYy cBiTi cepa [T-paBa (npasa iHpopmartiii-
HUX TEXHOJIOT1i) perynoeThes 6ararbMa HopMa-
THUBHO-TIPAaBOBUMU aKTaMH MI>KHapOHOIO P1BHSI.
[TonoxeHHs, IO B MOJAJIBIIOMY BHECIU CBIii
BHecOK y (¢opmyBaHHs chepu [T-nmpaBa, MokHa
3HaiiTH me B Mixunapognin Xaptii OOH mpo
IPOMAISTHCHKI 1 MONITHYHI ITpaBa’, SKMMHU 3aKpi-
MJICHO «IIPAaBO KOXKHOI 0COOM O€3IMeperniKoaHo
JOTPUMYBATUCh TOIVISNIB, @ TAaKOX IpaBa Ha
cBOOOMYy CTIOBAa, BKIIOYAIOYHM MPABO Ha IMOIMIYK,
OTpUMaHHS 1 nepeaady Oyap-sKkoi iHpopmarii Ta
171eii, He3Ba)Kaloul Ha KOPJOHH, a TAaKOX IpaBa
HAa TOBary 710 MPUBATHOTO KUTTSI.

CyuacHuil BUMip MI>KHapOAHOTO PaBOBOTO
perymoBanHns [T-ipaBa 6a3yeTbcs Ha TOMY, IO
o3HaueHa cdepa MOCTIHHO BIOCKOHAIIOETHCS
Ta 3MIHIOETbCA. BkazaHi TeHAEHLIi BUKOPH-
CTaHHS MU(PPOBUX TEXHOIOTIH y PIZHOTO POAY
CyCHUIBHUX  BIJHOCHHAX IPOCIIAKOBYIOTHCS
B [moGanpuux Lmsix Cranoro Pozsutky OOH no

! Mi>kHAapOIHUMIA TIAKT PO TPOMAJSIHCEKI 1 TTOMITHYH]
npaBa: MbKHapoaHUH nokymeHT Bix 16.12.1966 p. URL:
https://zakon.rada.gov.ua/laws/show /995 043#Text
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2030 poky?, Konuernuii BI0CKOHaICHHS BUMIPIO-
BaHHs «1udpoBux cainiey OOH?, OkiHaBCchKii
xapTii mo6aapHOro 1HGOPMAIIHHOTO CYCIIb-
ctBa* Tomo. B pesynbrari, nudpoBuii xapakrep
BIUIMHYB Ha (OpMyBaHHs i€l «epu 1udpoBoro
BpsanyBanus» (Digital Era Governance), mro
nependadae «u@poBey ypaBIiHHSI 3 aKIIEHTOM
Ha «KIJE€HTOOPIEHTOBaHIW» LITICHOCTI Ta 1U-
poBizarii.

BuokpemiieHHs pi3HOTO BUTy JDKEpET MpaBo-
Boro perymoBanHs [T-mpaBa Mi>KHAPOTHOTO PIBHS
3aJIOKHTH BiJI CIIPSMYBAHHS TIPEIMETHOTO BILIUBY
NPUITHCIB  MDKHApomHMX akTiB. Jlo mpuknany,
MONOXKeHHsT bepHChKOT KOHBEHIN MPO OXOpOHY
JITEPATypHUX Ta XyHAOXHIX TBODPIB OXONJIOIONb:
«... OYOb-5IKi 6uOU mMeopie & easysi aimepamypu,
HAyKU I Mucmeymea, sikum ou cnocooom i 8 sKiil
ou opmi 60HU He OVIIU BUPAdICEHI; OpAMAMUYHI
i MY3UUHO-OpAMAmMu4Hi Meopu, Xopeoepagiumi
meopu i NaHMOMIMU, MY3UYHI MEOpU 3 MEKCMOM
abo be3 mexcmy, KiHeMamozpagiuHi meopu, 0o
SKUX NPUPIGHIOIOMbCS. MBOPU, BUPAICEHT CNOCOOOM,
aHano2uHUM  KiHemamoapagii;, MantoHKu, meopu
JHCUBONUCY, aPXIMEKMypU, CKVIbNMypuU, pagixu
i mimoepaqii; ghomozcpaghiuni meopu, 0o AKUX npu-
DIBHIOIOMbCS. MBOPU, BUPANCEHT CHOCOOOM, aHANIO-
eiuHumM  ghomoepaghii; meopu NpUKIAOHO20 Muc-
meymea, Lnocmpayii, 2eoepaghiuni Kapmu, niaHu,
€CKi3u i NIacmu4Hi meopu, Wo 8IOHOCAMbCSL 00 2€0-
epaqii, monoepadii, apximexmypu abo HayKam»”.

2 TlepeTBOpEHHS HAIIOTO CBIiTy: MOPAIOK JICHHHI

y ctepi cramoro po3BuTKy 10 2030 poKy: MiXKHAPOIHHUIA JOKY-
meHT Big 09.2015 p. URL: https://ukraine.un.org/uk/sdgs

3 International Standard Industrial Classification of
All Economic Activities (ISIC) Revision 4. URL.: https://
unstats.un.org/unsd/classifications/Family/Detail/27

4 OkiHaBchbka XapTisi DI00ANbHOro iH(opMa-

LIHHOTO CYCHiIbCTBA: MDKHApPOAHUN JOKYMEHT Bij
22.07.2000 p. URL: http://zakon0.rada.gov.ua/laws/
show/998 163

5 BepHChKa KOHBEHIIiS PO OXOPOHY JITEpaTyp-
HUX Ta XyJO0XHIX TBOPIB: MDDKHAPOAHHUMI JOKYMEHT Bif
24.07.1971 p. URL: https://zakon.rada.gov.ua/laws/
show/995 051#Text
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e omuy Tpymy HOPMAaTHBHO-TIPAaBOBHX
aKTIB MIDKHapOJHOTO piBHSA (OPMYIOTh CTaH-
naptu Oesneku iHMopmarii ISO, cepen skux:
1) Mixnaponuuii crangapt ISO 27001 Cuc-
TEMH YIpaBIiHHA 1H(OpMaliiiHo Oe3nexoro.
BkazaHuM TOKyMEHTOM BCTAHOBJIEHO KOHKPETHI
CTaHAapTH 1HPOpMAIliitHOI Oe3MeKu sl BUKO-
PHUCTaHHS IIEHTpaMu 0OOPOOKH JTAHUX Ta IHIIUMH
opranizarisMu. OgHUM 13 KITFOYOBUX KOMITOHEH-
TiB ISO 27001 € BcTaHOBNEHI 3aC00U KOHTPOITIO
HaJ YOPaBIIHHSAM pPHU3UKaMH, IO OXOILIIOIOTH
CTaHAapTH WU(GPYBaHHS TEKCTY Ta YIPABIIHHS
iHpopManiliHOI Oe3nekoro; 2) MixHapOoTHHHA
crangapt ISO IEC 20000-1 YmpasniaHs mociy-
ramMy 1HQOpMaliHUX TEXHOJOTIH, IO SBISE
co000 METOAM MiATPUMKHU Oe3MeKH, HaJlaHHS
Y3rOKEHUX TMOCTYr 1 BIPOBAKEHHS HOBUX
TEXHOJIOT1H, @ TAKO)K CUCTEMH1 BUMOTH, KOJIEKCH
NPaKTUKH, BITHOCHHH, NPOLIECH BUPILICHHS Ta
KOHTPOJIIO OpTraHi3allii, ki € mocradyaibHUKaMH
IT-mociyr*.

Y cdepi po3pobku cranmaptiB aist iHGOp-
MalliifHO-KOMYHIKAI[iIHHUX 3ac00iB BaKIUBOIO
e cmiBrpans [SO 3 MidkHapoTHUMU OpraHi3alli-
MU i koMmiTeTamu. 30Kpema, 3 MiXKHapOTHOIO
eJIeKTPOTEXHIYHO KoMmiciero  (International
Electrotechnical Commission, mo € MiKHa-
POJHO BHU3HAHOIO I1HCTHUTYIEIO, iSIBHICTH
AKOi CHpPsIMOBAaHO Ha BUPOOIEHHS MiXKHApPOA-
HUX CTaHAApTIB AJIA PI3HOTO pPOAY E€IEeKTPUY-
HUX, EJIEKTPOHHHUX, EJIEKTPOTEXHIYHHMX 3aco-
0iB, BKJTIOYa04YH iH(pOpMaIiitHO-KOMYHIKaIiiHI
TEXHOJIOT1i Kpi3b MPU3MY HapameTpiB: BUMOT
10 po3pobku cucrem IT Ta 3acobiB iX po3-
pOOKHM; pe3yIbTaTUBHOCTI Ta SKOCT1 MPOAYKTIB
i cucrem IT; Ge3neku cucrem IT ta iHpOpMa-
1ii; TOPTaTUBHOCTI NPUKIIATHOTO IPOIPAMHOTO
3abe3neueHHs; yHidikamii TEXHOJOTIH po3-
poOkwm; rapmoHizauist IT-Tepminomnorii Tomro.

¢ Information technology. URL: https://www.nqa.
com/en-ZA/certification/sectors/information-technology
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Takum YMHOM, HOPMATHBHO-TIPABOBE PETYJIIO-
BaHHs [ T-nipaBa Ha Mi>KHapOAHOMY PIBHi: a) BIAIO-
BiZIa€ PO3BUTKY IU(PPOBUX TEXHOJIOTIIA; 0) momm-
PIOETBCS SIK Ha TIPUBATHY, Tak i myOniuHy cdepy;
B) Ma€ PO3TaTy»KEHUI CEKTOPaTbHUIN BILIHB.

OpieHTyBaHHS JIep>KaBHOI MOJITUKUA YKpa-
iHM Ha BcTyn YKpaiHu A0 €BponenchKoro
Coro3y’, 3 0JHOTO OOKY, Ta CTaH BIPOBAKCHHS
y nepxkaBax-wieHax €C cydyacHUX TEXHOJIOTIH —
3 1HIIIOTO, JTO3BOJISIOTH AeTepMinyBaru [T-ipaBo
SK HEBiI €MHUN €IEeMEHT TMPaBOBOTO OyTTs
€BPOIICHCHKOI CITIIBHOTH.

[TepBicHO, €BPOMNEHCEKUM HOPMATUBHO-TIPA-
BOBHX aKTOM, SKHM OylIO0 perIaMeHTOBaHO
mpaBo (¢i3uyHOi 0cobu Ha OOpoOKy i1 mepco-
HabHUX JaHux crana Koneenuis Pagu €Bporn
PO 3aXHUCT Oci0 y 3B’SI3Ky 3 aBTOMAaTHU30Ba-
HOI 00OpOOKOI0 MepcoHaNbHUX JaHux®. Bkasa-
HUM JOKyMeHTOM y po3aim Il 3akpimmoBanucs
OCHOBHI MPUHIMIIK 3aXUCTy HaHUX, 30KpeMa:
1) sKicTh AaHMX; 2) 0COONMBI KaTeropii JaHuX;
3) Oesneka naHux; 4) JAOAATKOBI TapaHTil st
cy0’ekTa naHMX; 5) caHKUii Ta 3acobu mpaBo-
BOTO 3aXHCTY. 3 METOI0 MOMAJNIBINIOI peaizalii
MOJIOKEHb HIOAO 3aXHCTy Ta OE3MeKH Hepco-
HaJbHUX JaHUX ocobu Oyno mpuitasato ogar-
koBuil mpoTokon no Konsenmii 2001 p., sxum
3aMpoBaKCHO CTBOPEHHS OpraHiB HATJsIy
U1l €pEKTUBHOTO 3aXUCTy 0Ci0 1moa0 00pooKH
NEPCOHATBHUX JTaHUX’.

7 Tlpo acomiarmiro Mix YKpaiHoto, 3 omHi€el cTO-
ponn, ta €BporelicbkkuM Coro3oMm, €BpONEHCHKUM
CIIBTOBapUCTBOM 3 aTOMHOi eHeprii 1 iXHIMH Jepxa-
BaMU—4JICHAMH, 3 1HIIOI CTOPOHH: MIXKHAPOTHHUH OKY-
MeHT Bin 27.06.2014 p. Odiniitauii BiCHUK YKpaiHu.
2014. Ne 75. Cr. 2125.

§ KouseHist Ipo 3axucT 0Ci6 y 3B°A3Ky 3 aBTOMATH-
30BaHOI0 0OPOOKOIO MEePCOHANBHUX JAHUX: MIXKHAPOIHUN
nokymeHT Big 28.01.1981 p. URL: https://zakon.rada.gov.
ua/laws/show/994 326#Text

° Additional protocol to Convention 108 regarding
supervisory authorities and transborder data flows (ETS
No. 181). URL: https://www.coe.int/en/web/data-
protection/convention108-and-protocol
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[epeBaxkna GiIbIIICT HOPM, IO HOPMYIOTH
npaBoBe perymoBanHs [T-npaBa Ha perioHas-
HOMY DiBHI MICTUTBCSA B aKTax M SKOTO TpaBa,
a came: Jlexmapamis Tpo €BPOMEWUCHKY MOJIi-
TUKY y Trajly3i HOBUX iH(pOpMaliiHUX TEXHOJIO-
riit'’, Pexomenmarii Komitery MinictpiB Pamu
€Bpornu aep)kaBaM-y4acHUKaM 3 €JIEKTPOHHOI
JIEMOKpATii 3 CEeKTOpaJIbHUM BUIUICHHIM Hapsi-
MiIB: e-TlapJIaMeHTy, €-3aKOHOTBOPEHHS, €-T0JI0-
CYBaHHS, e-TIPaBOCY/Js, e-Memialii (JxocymoBe
BUDILIEHHS CHOpIB), €-NeTULii, e-MOoMITHYHI
KOMIIaHii, e-OMUTyBaHHS TOIIO'".

OnHoYacHO, BaroMOro 3HAu€HHS MAalOTh
KOPCTKI HOPMH, THITY, perIaMeHTy €Bpomei-
cekoro Ilapmamenty 1 Pamqu €C «Ilpo 3axuct
¢iznyanx 0cCi0 y 3B’S3Ky 3 OINpaIfOBaHHAM
NEepCOHABHUX JaHUX 1 PO BUTBHUN PyX TaKHX
JaHUX, Ta Mpo ckacyBaHHs J(upextuBu 95/46/
€C"?, upexruu 1999/93/€C €porneiicbkoro
napnamenty ta Pamm «Ilpo cucremy enexrpo-
HHUX TIJIUCIB, IO 3aCTOCOBYETHCS B Me)kax
CniBroBapucTBay .

10 Texsapatrtist Tpo €BPOINEHCHKY MOMITHKY Y Taly3i
HOBHMX 1H(OPMAIIfHMX TEXHOJOTIH: MIKHAPOTHHMA
nokymeHT Bix 06.05.1999.URL: http://zakon3.rada.gov.
ua/laws/show/994 040.

1 Pexomenmariii CM/Rec (2009)1 npo enekTpoHHy
JneMokpariro (e- maeMmokpartisi) [Recommendation CM/
Rec (2009)1 of the Committee of Ministers to member
states on electronic democracy (e-democracy) (Adopted
by the Committee of Ministers on 18 February 2009 at
the 1049th meeting of the Ministers’ Deputies)]. URL:
http://www.coe.int/t/dgap/ democracy/Activities/GGIS/
CAHDE/Default_en.asp.

12 TIpo 3axucT ¢isudnmux 0ci6 y 3B'I3Ky 3 ompa-
IIIOBAHHSAM IIEPCOHAIBHUX IAHUX 1 MPO BIIBHUI pyX
TaKuX JaHUX, Ta NMpo ckacyBaHHA Jupektusu 95/46/
€C (3aranpHuil peraMeHT MpO 3axXHUCT AAHHUX): PEr-
nameHT €Bpomneiickkoro [lapmamenty 1 Pagum (€C)
2016/679 Binm 27.04.2016 p. URL: https://zakon.rada.
gov.ua/laws/show/984 (008-16#Text

13 Tupextusa 1999/93/€C €sponeiichkoro ITapia-
MmeHTy Ta Pamu «IIpo cucremMy eleKTpOHHUX MiAMHUCIB,
IO 3aCTOCOBYETHCSI B Mexax CITBTOBAPUCTBa»: MIXK-
HaponHuil JokymeHT Big 13.12.1999 p. Ne 1999/93/€C.
URL.: http://zakon3.rada.gov.ua/laws/show/994 240.
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OxpeMo 3yITUHUMOCH Ha MOJIOKCHHIX KoH-
BeHlii Pamu €Bpormu mpo KiOep3inoYMHHICTH'?,
110 SBJISIE COOO0 TEPIIMA MDKHAPOIHUN HOP-
MaTHUBHO-TIPABOBUM aKT, SKMM PETJIAMEHTOBAHO
BUJIM KPUMIHAJILHUX MPABOMOPYIIEHb, BYNHEHUX
yepe3 [HTepHET Ta 1HIINI KOMIT FOTEpHI MEpexi.
3araqoM Bci KpUMiHQJIbHI TMPaBOMOPYIICHHS,
3rizHo KoHBeHIii po3noaiisitoTh Ha: a) MpaBo-
MOPYUIEHHS NPOTU KOH(IAEHIINHOCTI (HampH-
KJIaJ], HE3aKOHHUI 10CTYTI (CT. 2)); 0) nmpaBomnopy-
IIeHHs, [TOB’s3aH1 3 KOMIT' F0TepaMu (HAIpHUKIIA],
miapoOKa, MoB’si3aHa 3 KOMIT IoTepamu (CT. 7) Ta
1axpaicTBo, oB’s;3aHe 3 KOMIT 1oTepami (CT. §));
B) MPaBOTIOPYIIICHHSI, TIOB’s13aHi 31 3MiCTOM KiOep-
Oe3neKky (HaNpHUKIIa, MPaBOTOPYIICHHS, MOPY-
IIEHHSI aBTOPCHKHX Ta CyMDKHUX TipaB (cT. 10).

OTxe, perioHalbHUN piBEHb MPABOBOTO
perymoBanHs IT-mpaBa chopmoBaHo 3 TOIO-
KEeHb MIKHApOIHHX JOroBopiB, mpaBa €C Tta
M’sKOTrO TipaBa. B Oynp-sikomy pasi, YkpaiHoro
Mae OyTH BPaxOBaHO BIJMOBIIHI TOJIOKCHHS
MIpU BUPOOJIEHH] HAIlIOHAJILHOTO 3aKOHOAABCTBA
B O3Ha4eHii chepi.

CyyacHuil eram BOpPOBaKEHHS IH(POBUX
TEXHOJIOT1i peani3yeThCsl Yepe3 3aCTOCYBaHHS
IHHOBAIIMHKUX MIAXOAIB Ta Metonosoriit (IaTep-
HeT pedei, Mobile ID, Blockchain), a Takox
bopm
BaHOTO BHMKOHAHHS 3aJ1ad PO3BHUTKY €IIEKTPO-

OakaHUX Oprasi3aiiifHo-CTPyKTypoO-
HHOTO ypsiIyBaHHS, BKJIIOYAI0UX BIIPOBAKCHHS
npunnuny Digital by Default — «uudposoro
3a 3aMOBUyBaHHsAM» Tomlo. Ll mepecrexThBa
HaJaJia MOXKJIMBICTh MOCTYTIOBOTO BTUICHHS 1€
€JIEKTPOHHOI JIeMOKpaTii B Ykpaini'.

14 KoHBeHIIis mpo Kibep3MOYHHHICTh: MIKHAPOJI-
Hu# goxymeHT Bix 23.11.2001 p. URL: https://zakon.
rada.gov.ua/laws/show/994 575#Text

15 Kormych L.I., Kormych A L (2019) E-democracy
and enhancing public administration in Ukraine: the issues
of transition. State and law in the context of globalization:
realities and prospects: collective monograph. LvivTorun:
Liha-Pres, 2019. 184 s. DOI: https://doi.org/10.36059/978-
966-397-182-7/52-70
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IOpunnune 3akpiruleHHS 1HCTHTYLIHHOTO
3abe3neyennst [T-chepu € MomeHTOM nepkaB-
HO-TIPABOBOTO BHU3HAHHS BaKJIMUBOCTI CYCIHLIb-
HUX BIJIHOCHH, TIOB’S3aHUX 3 BHUKOPUCTAHHS
nud)poBHX TeXHONOTii. MeThes mpo yTBOpeHHs
MinictepctBa 1udpoBoi Tpanchopmaiii Ykpa-
iHM, 70 BilaHHS SKOTO BIJIHECEHO peai3allito
GyHKUIH 3 momysspu3anii HOUIMPEHHS HOBHUX
TEXHOJIOTIH y BU3HAYEHUX cdepax CyCHiTbHUX
BITHOCHH Ta BUPOOJICHHS JEP>KAaBHOT MOJITUKU
udposizanii. Hanpukian, moBHOBaXXEHHS 111010
CIIPUSIHHS PO3BUTKOBI Ta JOCTYIMHOCTI IMOCTYT
IMIMPOKOCMYTOBOTO  JIOCTyny 10 IHTepHery,
3a0e3MeyeHHs] HaJJaHHS €JIEKTPOHHHUX Ta aaMi-
HICTPATUBHUX MOCIYI, €IEeKTPOHHUX TOBIPYHX
MOCIYT Ta eJIeKTPOHHOI ieHTudikamii Ta iHBec-
tutliii B [T-iHaycTpiro Tomo'. Baromum kpokom
€ ytBopeHHs npu Kabinetosi MinicTpiB Ykpa-
inm Mixramy3eBoi paaud 3 MUTaHb IHQPPOBOTO
PO3BUTKY, LM(ppoBUX TpaHchopmariil 1 uugpo-
Bi3allli SIK TUMYacOBO JIIFOUYOTO KOHCYJIBTATHB-
HO-JI0paguoro oprady. Moro cpopmoBano s
JOCIIKeHHS Tpo0JieM Mo peanizaiii aepikas-
HOI MOMITUKH Yy cdepax HUPPOBOro po3BUTKY,
mdpoBux Tpancopmaniii i nudposizanii. Ha
IO 1HCTUTYIIIO TMOKJIAJEeHO BUKOHAHHS TaKHX
3aBNIaHb, SIK: «...yCyHCHHS HEJOJIKIB Ta pO3B’s-
3aHHS TpoOsieM, IO CHOBUIBHIOIOTH peaiza-
IO TIPOEKTIB IIU(DPOBOTO PO3BUTKY, HMUPPOBUX
Tpancopmariii 1 mudposizamii; BUPOOIECHHS
3ax0/liB 100 3a0e3MeueHHs] MOXKIUBOCTI KOpU-
CTYBAaTHCSI HOBITHIMHM JOCSTHEHHSIMHU 1H(DOpMa-
LIMHUX TEXHOJIOTIM Ta OTpUMYBAaTH JepKaBHI
HOCITYTH B PEKMUMOBI pealibHOTO 4acy»'’.

' TlonoxkeHHspoMiHicTepcTBOLIpPOBOiTPaHCHOp-
martii Ykpainu: IlocranoBa Kabinery MinicTpiB Ykpainu
Bix 18.09.2019 p. Ne 856. URL: https://zakon.rada.gov.ua/
laws/show/501-2022-%D0%BF#Text

17 Tlonoxennst mpo Mixrany3eBy paay 3 IUTaHb
(G POBOTO PO3BUTKY, IUPPOBUX TpaHCHOpMALiii i up-
posizauii: [TocranoBa Kabinery MiHnicTpiB Ykpainu Biz
8.07.2020 p. Ne 595. URL: https://zakon.rada.gov.ua/
laws/show/595-2020-%D0%BF#Text
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[TIpeamerno cdepa IT-mpaBa mnEpBUHHO
MIOB’SA3Y€TbCSA 13 CYCHIIBHUMHU BiJJHOCHHAMHU
3 TPUBOAY BHUKOPUCTAHHSA LU(PPOBUX TEXHO-
JOTiH, M0 MOXIUBO B IEBHOMY IU(PPOBOMY
cepenioBullll. BHU3HAYEHHS MOHATTS «EIEKTPO-
HHa KOMYHIKAI[ifHA MEpeka»» 3amporiOHOBAHO
3akoHoMm Ykpainu «IIpo enekTpoHHI KOMyHika-
miin'® Ta TIIyMauMThCS SK: «... KOMIUIGKC TEX-
HIYHUX 3aC00IB €JICKTPOHHUX KOMYHIKAIli Ta
CTHIOpY, TPHU3HAYCHUX ISl HaJaHHS EJIeKTPO-
HHUX KOMYHIKallIfHUX mOciayr». Y LiJIoMy BKa-
3aHUM HOPMAaTUBHO-IIPAaBOBUM aKTOM 3aKJIaJIEHO
OCHOBH JICPKaBHOT MOJITHKH Y cpepax eIeKTpo-
HHUX KOMYHIKAI[i}, a TAKOX MpaBa, 000B’SI3KU Ta
BIIMOBITANIbHICTH (DI3UYHUX 1 FOPUIUIHUX OCI0,
AK1 OepyTh y4acThb Yy BiAMOBIIHIHN JisuIbHOCTI 200
KOPUCTYIOTbCS ~ €JIGKTPOHHUMM  KOMYHIKalliii-
HUMH MTOCITyTaMH.

[TpakTHYHUM MPOSIBOM OCTAHHIX 3aXO[iB
€ 3arBepkeHHs [locranoBoro KabGinety MiHi-
cTpiB Ykpainu «KoHuenuii po3BUTKY HU(POBUX
KOMIIETeHTHOCTe» ' mependaueHo, mo: «uud-
POBOIO KOMIIETEHTHICTIO € TUHAMI4Ha KOMOiHa-
11is 3HaHb, yMiHb, HABUYOK, CITOCOO1B MHCIICHHSI,
MOTVIS/NIB, 1HIIMX OCOOMCTUX SIKOCTeH y cdepi
iHpopMaLiHHO-KOMYHIKallIHHUX Ta LU(PPOBUX
TEXHOJOrIH, 1[0 BH3HAYaA€ 3IaTHICTL 0CO0U
YCHIIIHO COIliai3yBaTUCs, MPOBATUTH Mpode-
ciliHy Ta/ab0 mojanbllly HABYAIbHY AiSUIbHICTH
13 BUKOPHUCTAHHSAM TaKHUX TEXHOJIOT1I.

OkpeMHUM BEKTOPOM IPaBOBOTO  PETy-
JIOBaHHS € 3a0e3NeueHHs] aBTOPCHKUX IIPaB
B Lu(ppoBoMy cepenonuiii. BinnosiaHo a0 cT. 8
3axony «IIpo aBTOpCchKE IPaBO 1 CyMiKHI IIPaBay:
«...ycl 00’€KTH aBTOPCHKHX TPAaB MOXYTh OyTH

18 TIpo enekTpoHHI KOMyHiKaIlil: 3akoH YKpaiHH
Big 16.12.2020 p. Ne 1089. URL: https://zakon.rada.
gov.ua/laws/show/1089-20#Text

19 KoHueniist po3BUTKY HU(DPOBUX KOMIICTEHT-
Hocrei: [locranoBa Kabinery MinicTpiB YkpaiHu Bix
3.03.2021 p. Ne 167-p. URL: https://zakon.rada.gov.ua/
laws/show/167-2021-%D1%80#Text
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BUKOpHCTaHI y Mepexi Iarepuer y dopmi ix
pO3MillleHHsI Ha BeO-caiiTax, 30epiraHHs Ha pi3-
HUX TPUCTPOSAX TOIIO». BiamoBimHo mo cT. 1:
«...KOMIT IOTepHa porpaMa BU3HAYeHa SIK HaOip
IHCTPYKIIH y BUINIAAL CIiB, IIUQP, KOIIB, CXEM,
CHMBOJIB YW y OyIb-IKOMY I1HIIIOMY BHIJISIII,
BUpXECHUX y (opMmi, MpHIATHIA IS 34YUTY-
BaHHsI KOMIT FOT€POM, SIKi IPUBOASATH HOTO Y JIit0
JUTE TOCATHEHHSI TEeBHOI MeTH a0o0 pe3ynbrary
(11e TIOHATTSA OXOIUTIOE SIK OIEpalliifHy CHCTEMY,
TaK 1 IPUKJIAIHYy MPOrpaMy, BUPaKeHI y BUXIiJ-
HOMY a00 00’€KTHOMY Komax )» 2.

HemoximMBO OMUHYTH TIpaBOBE pPETYIIIO-
BaHHsS €JEeKTpOHHUX nochayr. Tak, 3akoHOM
Vikpaiuu «IIpo enekTpoHHi AOBipYi MOCTyrH»?*!
, BHOKPEMJICHO: CIeUiaJbHUNA KaTeropiaib-
HUI mepenik, TUITy: aBTeHTUdIKaIlis, BeO-cailt,
€JIEKTPOHHA JIOBipYa TMOCIyra, eJIeKTPOHHA
imeHTudikaIis, eIeKTPOHHA TIOCIyra TOMIO;
NPUHIUIN JIeP’KaBHOTO DPETYIIOBaHHS y cde-
pax eNeKTPOHHHUX JOBIPYMX MOCIYr Ta eJeK-
TPOHHOI iJeHTU(IKaIii; cucTeMa OpraHiB, IO
3IIMCHIOIOTH JIEpP’KaBHE PETYIIOBAHHA Y cdepax
€JIEKTPOHHUX JOBIPYMX MOCIYT Ta €JIEKTPOHHOI
igeHTudikamii; mporeaypa e€JIeKTpOHHOI 1J1eH-
tadikarii Tomo. BaxiIMBUM KpOKOM Yy CHpo-
HICHH] JiSTIBHOCTI ¢y0’€KTIB MyONMIYHOI aaMiHi-
CTpalii, B TOMY 4HcHi, y chepi HaJaHHS MOCIYT
Ha OCHOBI BHKOPUCTAHHS CYyYaCHHX TEXHOJIO-
rii, crajno npuiHATTA 3akoHy Ykpainu «IIpo
nyOJTiYHI €IeKTPOHHI peecTpu»?, sKuM 3a0e3rie-
Yy€eThCsS MOXKIIMBICTD BEICHHSI, B3a€MOii, aami-
HICTpYBaHHS, TEPETBOPEHHs, Momu@ikamii Ta
NPUTNMHEHHS MYOMIYHUX €JIeKTPOHHUX PEECTPIB,

20 TIpo aBTOpPCBHKE MPaBO i CyMiXHI mMpaBa: 3akoH
Vikpaiau Bixg 23.12.1993 p. URL: http://zakon3.rada.
gov.ua/laws/show/3792-12

2! TIpo eneKTpOHHI AOBipdi MOCTYTH: 3aKOH YKpa-
inm Bix 05.10.2017 p. Ne 2155. URL: https://zakon.rada.
gov.ua/laws/show/2155-19#Text

2 TIpo mnyOmivyHi ENEKTPOHHI peecTpu: 3aKoH

Vkpainun Bin 18.11.2021 p. Ne 1907-IX. URL:
https://zakon.rada.gov.ua/laws/show/1907-20#Text
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IIPY BUKOPUCTAHHI peeCcTpoBOi iHpopMarlii Harrio-
HaJIbHUX eJIEKTPOHHUX 1H(OpMaLiiiHUX pecypciB.
BucnoBku. IlincymoByrourn 3azHa4MMo, IO
HAIlIOHAILHUI PIBEHb MPABOBOTO PErYJIFOBAHHS
[T-npaBa cKi1a1aeThCS 3 CYKYIMHOCTI FOPUANYHHX
aKTIB, SIKMX TIPUIHSATO SIK Y (YOpMi 3aKOHIB, TaK 1 M-
3aKOHHMX HOPMAaTHBHO-TIPABOBUX AaKTIB, IO TEB-
HMM YMHOM PETyIIOIOTh BUKOPUCTaHHS LU(PPOBUX
TEXHOJIOTIH Y TIEBHOMY ITU(POBOMY CEPEIOBHIIIL.
JIOLIbHO  MPHITYCTUTH, IO CyYacHHH
BHUMIp MDKHApOIHOTO MPaBOBOIO PEryJrOBaHHS

10
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IT-ipaBa 6a3yeThcst Ha TOMY, 1110 O3Ha4YeHA cdepa
HNOCTIHHO BJIOCKOHAJIIOETHCSI Ta 3MIHIOETHCS.
BuokpeMiieHHST Pi3HOTO BHIY JDKEpeNl MpaBo-
Boro perymoBaHHsa [T-npaBa MiXHapOAHOTO
PIBHS 3aJIEKUTH BiJ] CIIPSIMYBaHHS MPEIMETHOIO
BIUIMBY MPUIKCIB MDKHApOJIHUX aKTiB. BusHa-
YEeHO, 110 HOPMATUBHO-IIPABOBE PETYIIOBAHHS
IT-nmpaBa Ha Mi>kHapOIHOMY PiBHI: a) BiANIOBIAa€
PO3BUTKY HH(POBUX TEXHOJOTIH; 0) mommpro-
€TbCA SIK Ha MPUBATHY, TaK 1 MyOmiuHy cdepy;
B) Ma€ pO3rajly’>KeHUH CEKTOpaIbHUN BILJIUB.
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The concept of ‘uniformity of judicial practice’ has become extremely common in Ukrainian
legal discourse nowadays. It is quite new since it appeared for the first time in the Law of Ukraine
“On the Judiciary and the Status of Judges” No. 2453-VI dated 7 July 2010, and received further
development in its new version —the Law No. 1402-VIII dated 2 June 2016. The mandate to “ensure
the constancy and uniformity of judicial practice in the manner determined by the procedural law”
is assigned to the Supreme Court as the highest court in the judicial system of Ukraine (Art. 36.1
of the Law No. 1402-VIII). This allows to single out the procedural mechanism as the main one
in ensuring the uniformity of judicial practice, but there are also non-procedural ones.

Procedural mechanism of ensuring the uniformity of judicial practice includes tools stipulated
by the national procedural codes, which contain almost identical provisions for referral of the case
during cassation procedure to the chamber, united chamber or the Grand Chamber of the Supreme
Court if grounds for such referral occurred. Each of the four Courts of Cassation within the Supreme
Court (Administrative, Civil, Criminal and Economic) was given such tools. In administrative
proceedings, besides, there is an additional tool to consider typical administrative case by the
Administrative Court of Cassation as the court of first instance to render a ‘model judgment’, which
has been used at least in 25 cases. Non-procedural tools of ensuring the uniformity of judicial
practice usually include overviews of judicial practice, notifications about the most urgent or high-
profile cases in media or social media; educational and scientific events, etc.

Uniformity of judicial practice affects access to justice in several aspects. First of all, unified
and coherent judicial practice promotes access to justice because it helps individuals to protect
themselves against infringements of their rights by choosing the best strategy according to the
well-established case law. The author distinguishes different types of cases (so-called “classic”
and “new”) depending on the duration of validity and application of the law and shows how this
affects access to justice. For example, if courts consider cases of new category (either after the
new law came into force or the law remains unchanged, however, there was no case law of its
application), it is almost inevitable that court decisions might differ. Here, a lot depends on the
promptness and efficiency of the higher courts, especially the Supreme Court. Both the lack of
quick Supreme Court’s response and frequent departure from established case law might be seen
as obstacles to access to justice.
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Introduction. A term of ‘uniformity of judi-
cial practice’ (in Ukrainian eonicms cy0oeoi npax-
muxu) in recent years has become one of the most
frequently used in Ukrainian discourse when dis-
cussing almost any issue related to justice. How-
ever, for the Ukrainian legal community — both
scholars and practitioners — this is a relatively new
legal term (and, accordingly, a concept).

It would not be wrong to assume that the
‘uniformity of judicial practice’ entered the
domestic lexicon due to Ukraine’s membership
in the Council of Europe. However, unlike such
terms as ‘legitimate expectations’ or ‘reason-
able suspicion’ which have been developed by
the European Court of Human Rights (herein-
after — ECtHR), an appearance of the concept
of ‘uniformity of judicial practice’ can hardly
be result of influence exclusively of the ECtHR
jurisprudence; more likely it is a consequence of
the European judicial dialogue Ukrainian judges
took part in, as well as Ukrainian participation in
the work of such bodies of the Council of Europe
(hereinafter — CoE) as the Consultative Council
of European Judges (hereinafter — CCEJ), Euro-
pean Commission for the efficiency of justice
(hereinafter — CEPEJ), the European Commis-
sion for Democracy through Law (hereinafter —
the Venice Commission), etc.

It is no surprise, therefore, that Ukrainian
scholars and practitioners constantly use the doc-
uments of these CoE bodies to understand the
essence and role of ‘uniformity of judicial prac-
tice’. One of the most frequently used quotes is
the following: “[t]he uniform application of the
law is essential for the principle of the equality
before the law. Moreover, considerations of legal
certainty and predictability are an inherent part
of the rule of law. In a state governed by the rule
of law, citizens justifiably expect to be treated
as others and can rely on the previous decisions
in comparable cases so that they can predict the
legal effects of their acts or omissions” (CCEJ

12

Uniformity of judicial practice in Ukraine and equal access...

Opinion No. 20 (2017), para. 5)'. Another one
emphasized that ‘[t]he existence of conflicting
decisions within a supreme or constitutional
court may be contrary to the principle of legal
certainty. It is therefore required that the courts,
especially the highest courts, establish mecha-
nisms to avoid conflicts and ensure the coherence
of their case-law” (the Venice Commission’s
Report on the Rule of Law (2011), para. 50) 2.
Besides, the ECtHR approach is used; in this
regard it is worth mentioning the article written
by T. Tsuvina on the analysis of the consistency
of judicial practice as an element of legal cer-
tainty in terms of the evolutive interpretation of
Art. 6 (1) of the ECHR®.

For the purpose of this article, however, it
is not necessary to dwell on the types of incon-
sistencies in judicial practice analyzed by the
ECtHR and its reasoning in specific cases that
led to the conclusion of a violation or non-viola-
tion of the applicants’ right to a fair trial, instead,
focus will be paid on the ECtHR’s general prin-
ciples.

So, the ECtHR has examined a number
of cases concerning conflicting court deci-
sions, among which the most well-known
1s lordan lordanov and Others v. Bulgaria
(app. no. 23530/02), in which it has explained

' Consultative Council of European Judges.
Opinion No. 20 (2017). The role of courts with respect
to the uniform application of the law. Retrieved from:
https://rm.coe.int/opinion-ccje-en-20/16809ccaa5

2 Report on the Rule of Law. Adopted by the
Venice Commission at its 86th plenary session
(Venice, 25-26 March 2011). CDL-AD(2011)003rev.
Retrieved from: https://www.venice.coe.int/webforms/
documents/?pdf=CDL-AD(2011)003rev-e

3 Tsuvina, T.A. Yednist sudovoi praktyky yak ele-
ment pravovoi vyznachenosti: pidkhid Yevropeiskoho
sudu z prav liudyny [Consistency of Judicial Practice as
an Element of Legal Certainty: Approach of the ECtHR].
Problemy zakonnosti — Problems of Legality, 2019.
issue 146, p. 63-74. doi: https://doi.org/10.21564/2414-9
90x.146.175598 [in Ukrainian].
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the criteria that guided its assessment, which
consist in establishing whether “profound and
long-standing differences” exist in the case-law
of a supreme court, whether the domestic law
provides for machinery for overcoming these
inconsistencies, whether that machinery has been
applied and, if appropriate, to what effect*. Sub-
sequently, the ECtHR confirmed this approach in
a number of further key cases, i.e., Nejdet Sahin
and Perihan Sahin v. Turkey (app. no. 13279/05)°
and Lupeni Greek Catholic Parish and Others v
Romania (app. no. 76943/11)%. The ECtHR also
emphasized, that its assessment of the circum-
stances brought before it for examination has
also always been based on the principle of legal
certainty which is implicit in all the Articles of
the ECHR and constitutes one of the fundamen-
tal aspects of the rule of law (lordan lordanov
and Others, para. 47; Nejdet Sahin and Perihan
Sahin v. Turkey, para. 56).

Thus, the ‘uniformity of judicial practice’
is considered, on the one hand, as an element
of legal certainty, and on the other hand, as the
requirement of a fair trial, guaranteed by Art. 6
of the ECHR.

Simultaneously, if one can look at the nec-
essary elements of the rule of law upon which
a consensus has been found (according to the
abovementioned Venice Commission’s Report
on the Rule of Law (2011), para. 417), one can

4 Tordan Iordanov et autres c. Bulgarie. CEDH.
Requéte no 23530/02, arrét du 2 juillet 2009, para.
49-50 Retrieved from: https://hudoc.echr.coe.int/
eng?i=001-93376 [in French].

5 Nejdet Sahin and Perihan Sahin v. Turkey.
ECtHR. Application no. 13279/05, [GC] judgment
of 20 October 2011, para. 52-58. Retrieved from:
https://hudoc.echr.coe.int/eng?i=001-107156

¢ Lupeni Greek Catholic Parish and Others v
Romania. ECtHR. Application no. 76943/11, [GC]
judgment of 29 November 2016, para. 116. Retrieved
from: https://hudoc.echr.coe.int/eng?i=001-169054

7 Report on the Rule of Law, see note 2.
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easily conclude that many fair trial guaran-
tees are considered as access to justice issues
(para. 56-58)%. Both “access to justice before
independent and impartial courts, including judi-
cial review of administrative acts” and “legal
certainty” are defined as the essential elements
of the rule of law (para. 41)°, some requirements
of which fall withing the scope of the Art. 6 of
ECHR guarantees.

Also, the Handbook on European law relat-
ing to access to justice, emphasizing the relation-
ship between access to justice rights under CoE
and EU law, draws attention to two key compo-
nents of access to justice — the right to a fair trial
and the right to an effective remedy — and com-
pares protection both the EU Charter of Funda-
mental Rights (Art. 47) and the ECHR (Art. 6
and Art. 13) offer!?.

Therefore, the “uniformity of judicial prac-
tice’ undoubtedly has an impact on access to jus-
tice, especially considering the fact that the con-
cept of ‘access to justice’ has been developing
through the prism of equal access for all. Thus,
one of the United Nations Sustainable Devel-
opment Goals — Goal 16 — provides, among
other things, to “[p]Jromote the rule of law at
the national and international levels and ensure
equal access to justice for all” (16.3)"". However,
the interconnection of such concepts as ‘unifor-
mity of judicial practice’ on ‘equal access to jus-
tice’ deserves more in-depth analysis.

This article seeks to study the influence of
the uniformity of judicial practice on ensuring

8 Tbid.
? Ibid.
10 Handbook on European law relating to access to

justice. Luxembourg: Publications Office of the Euro-
pean Union, 2016. P. 20-21.

! United Nations. Transforming Our World: The
2030 Agenda for Sustainable Development. A/RES/70/1.
P. 30. Retrieved from: https://sustainabledevelopment.
un.org/content/documents/21252030%20Agenda%20
for%20Sustainable%20Development%20web.pdf
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equal access to justice. Therefore, the following
tasks have been set: 1) to find out the evolution
of the concept of ‘uniformity of judicial practice’
in Ukrainian legislation, 2) to describe the avail-
able mechanisms for ensuring the uniformity of
judicial practice; 3) to analyze the influence of
‘uniformity of judicial practice’ on equal access
to justice.

Evolution of the concept of ‘uniformity
of judicial practice’ in the national laws
on the judiciary. Legislative recognition of the
‘uniformity of judicial practice’ appeared in the
Law of Ukraine “On the Judiciary and the Status
of Judges” No. 2453-VI dated 7 July 2010 (here-
inafter — Law No. 2453-VI)"2.

Before that, the Law of Ukraine “On the
Judiciary of Ukraine” No. 3018-III dated 7 Feb-
ruary 2002 (hereinafter — Law No. 3018-III)",
despite using the term ‘uniformity’ twice (in
Art.18.4 and Art. 103.1, para. 1), has not connect
it to ‘judicial practice’; on the other hand, while
referring to ‘judicial practice’, the wording ‘study
and generalisation’ (in Ukrainian euguenns ma
yzaeanvuenns) instead of the ‘uniformity’ has
been used. Besides, the mandate of the Supreme
Court of Ukraine (hereinafter — SCU) in the Law
No. 3018-III was set forth as follows:

“Article 47. The Supreme Court of Ukraine
is the highest judicial body

1. The Supreme Court of Ukraine is the
highest judicial body in the system of courts
of general jurisdiction. The Supreme Court of
Ukraine administers justice, ensures the uniform
(in Ukrainian oownaxoge — T.F.) application of
legislation by all courts of general jurisdiction”.

12 On the Judiciary and the Status of Judges: Law of
Ukraine No. 2453-VI dated 7 July 2010. Retrieved from:
https://zakon.rada.gov.ua/laws/show/2453-17#Text
[in Ukrainian].

3 On the Judiciary of Ukraine: Law of Ukraine
No. 3018-III dated 7 July 2002. Retrieved from:
https://zakon.rada.gov.ua/laws/show/3018-14#Text
[in Ukrainian].
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So, it wasn’t until the Law No. 2453-VI,
when the concept of ‘uniformity of judicial prac-
tice’ has appeared for the first time in the national
legislation — as the main task of the SCU — thus,
Article 38 of Law No. 2453-VI stated:

“Article 38. The Supreme Court of Ukraine
is the highest judicial body in the system of
courts of general jurisdiction

1. The Supreme Court of Ukraine is the
highest judicial body in the system of courts of
general jurisdiction of Ukraine, which ensures
the uniformity of judicial practice in the manner
determined by the procedural law”.

So, we can argue about a paradigm shift that
took place in 2010 — by the adoption of the Law
No. 2453-VI the legislator moved away from
ensuring “uniform application of legislation by
all courts of general jurisdiction” in favour of
ensuring the “uniformity of judicial practice in
the manner determined by the procedural law”
defining it as the main role of the SCU.

However, despite the appearance of the new
term of ‘uniformity of judicial practice’, the
remaining provisions of the Law No. 2453-VI
still contained many wordings similar to those
in the previous Law No. 3018-III regarding the
“study and generalisation” of judicial practice
and provide such mandates to the court of appeal
(Art.27.1, para. 3), president of the court of
appeal (Art. 29.1, para. 7), secretary of the cham-
ber of the high specialised court (Art. 31.3), high
specialised court (Art. 32.1, para. 3), president
of the high specialised court (Art. 34.1, para. 9),
Plenum of the SCU (Art. 36.2 para. 3), secretary
of the chamber of the SCU (Art. 45.3, para. 2).

As for the SCU, in addition to the Art. 38.1 of
Law No. 2453-VI cited above, the other provisions
of this Article empowered the SCU to “study and
generalise judicial practice” and to “ensure uniform
application of the provisions of the law by courts of
different specialisations in the manner determined
by the procedural law” (Art. 38.2, para. 2).
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It is noteworthy that in accordance with Law
No. 2453-VI, the ‘uniformity of judicial prac-
tice’ ensures (along with other means) the unity
of the system of courts of general jurisdiction
(Art. 17.4 of Law No. 2453-VI) — previous Law
No. 3018-III did not contain such provision.

Also, Art. 126.8 of Law No. 2453-VI envis-
aged the possibility to discuss “issues on the prac-
tice of the application of legislation, to develop
relevant proposals for the improvement of such
practice and legislation” at meetings of judges
withing a court and to submit relevant proposals
for consideration by the high specialised court
and the SCU.

So, after such legislative recognition in
2010, the concept of ‘uniformity of judicial prac-
tice’ became actively circulated; thus, one of the
earliest publications on this topic is a speech in
2013 of Ya. Romaniuk, then the First Deputy
President of the SCU, at the conference on the
SCU 90™ anniversary and at subsequent events'*.
Emphasising that “first of all, it is necessary to
find out whether it is necessary to ensure the uni-
formity of judicial practice at all and for what
purpose”, the speaker gives arguments in favour
of the need for the uniformity of judicial practice
and further outlines considerations regarding the
SCU tools to perform its role to ensure the uni-
formity of judicial practice' — it should be men-
tioned that in accordance with the law in force at
the time, the powers of the SCU were reduced in
favour of high specialised courts (in that period
of time — High Administrative Court, High Eco-
nomic Court and High Court for consideration of
Civil and Criminal Cases).

4 Romaniuk Ya. Zabezpechennia yednosti sudovoi
praktyky Verkhovnym Sudom Ukrainy: reforma
potrebuie prodovzhennia [Ensuring the unity of judicial
practice by the Supreme Court of Ukraine: Reform
needs continuation]. Legal Practice. 15 March 2013.
P. 5-9. [in Ukrainian].

'3 Ibid.
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Subsequently, with the adoption of the next
Law “On the Judiciary and the Status of Judges”
No. 1402-VIII dated 2 June 2016 (hereinaf-
ter — Law No. 1402-VIII) '¢ the mandate of the
Supreme Court (hereinafter — SC) is defined as
follows:

“Article 36. The Supreme Court is the
Highest Court in the Judicial System of Ukraine

1. The Supreme Court is the highest court
in the judicial system of Ukraine ensuring the
constancy and uniformity of judicial practice in
the manner determined by the procedural law”.

Thus, ‘constancy’ (in Ukrainian cmanicms) was
added to the ‘uniformity’ (in Ukrainian eduicmo)
of judicial practice and defined as the main task
of the SC. However, Law No. 1402-VIII retained
provisions similar to those in the previous laws
regarding the “study and generalisation” of judi-
cial practice. Namely, they are mentioned as the
mandate of the court of appeal (Art. 27.1, para. 2),
head of the court of appeal (Art. 29.1, para. 7),
high specialised court (Art. 32.1, para. 2), head
of the high specialised court (Art. 34.1, para. 7) —
in accordance with Art.31.2 of Law No. 1402-
VIII, there are two high specialised courts,
namely: 1) High Court on Intellectual Property;
2) High Anti-Corruption Court. The secretary of
the chamber of the court of appeal “controls... gen-
eralisation of judicial practice in cases within the
competence of the chamber” (Art. 26.7, para. 2),
the secretary of the chamber has a similar author-
ity to consider certain categories of cases in first
instance of the high specialised court (Art. 31.6,
para.2), and the president of the Appeal chamber
of the high specialised court informs the meeting
of judges of the high specialised court and the
SC about the results of generalisation of judicial
practice (Art. 31.7, para. 3).

16 On the Judiciary and the Status of Judges:
Law of Ukraine No. 1402-VIII dated 2 June 2016.
Retrieved from: https://zakon.rada.gov.ua/laws/
show/1402-19#n1589 [in Ukrainian].
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As for the SC, it should be underlined that
in the Art. 36 of Law No. 1402-VIII (similarly
to Art. 38.1 of Law No. 2453-VI) alongside with
the mandate to “ensure the uniformity of judi-
cial practice”, is envisaged the SC role to “gen-
eralise judicial practice” (Art. 38.2, para. 2) and
“ensure equal application of the provisions of
the law by courts of different specialisations in
the manner determined by the procedural law”
(Art. 38.2, para. 6). A judge of the SC “analy-
ses judicial practice, takes part in its generalisa-
tion” (Art. 38.2, para. 3), president of the court
of cassation “informs the meeting of judges of
the court of cassation about the state of justice
in the relevant judicial specialisation and prac-
tice of resolution of specific categories of cases”
(Art. 42.6, para. 6) and “organises [...] study
of judicial practice [...] to enhance the quality
of proceedings and adjudication” (Art. 42.6,
para. 8). Besides, chambers of the court of cassa-
tion within SC study judicial practice (Art. 44.1,
para. 2), the secretary of the chamber “organ-
ises [...] study of judicial practice” (Art. 44.3,
para. 2). The authority to study and gener-
alise judicial practice is assigned to the GC SC
(Art. 45.2, para. 4), and the Secretary of the
GC SC “organises [...] study and generalisation
of judicial practice” (Art. 45.10, para. 2).

Similarly, alike Law No. 2453-VI
(Art. 126.8), current Law No. 1402-VIII pro-
vides for the authority of meetings of judges
within a court to discuss issues on the practice of
the application of legislation, to develop relevant
proposals for the improvement of such practice
and legislation and to submit relevant proposals
for consideration by the SC (Art. 128, para. 9).

Thus, over the past 20 years, three laws on
the judiciary and the status of judges were in
force in Ukraine: Law No. 3018-III (2002), Law
No. 2453-VI (2010), which introduced the term
of ‘uniformity of judicial practice’, and current
Law No. 1402-VIII (2016), which preserved and

16
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further developed this concept. The task to ensure
the constancy and uniformity of judicial prac-
tice in the manner determined by the procedural
law is assigned to the SC as the highest court in
the judicial system of Ukraine (Art. 36.1 of the
Law No. 1402-VIII). Procedure for and method
of ensuring the uniformity of judicial practice
are determined by the procedural law. This gives
grounds to single out the procedural mechanism
as the main one in ensuring the uniformity of judi-
cial practice, as well as non-procedural ones.
Procedural mechanism of ensuring the uni-
formity of judicial practice: legislative frame-
work. Procedural legislation of Ukraine consists of
four codes; the oldest one is the Criminal Procedural
Code of Ukraine (hereinafter — CrPC) (2012)".
In 2017, the Economic Procedural Code of Ukraine
(hereinafter — EPC) (1992, title given in the 2001
version'®), the Civil Procedural Code of Ukraine
(hereinafter — CPC) (2004)" and the Code of
Administrative Proceedings of Ukraine (hereinaf-
ter— CAP) (2005) *° were set out in completely new
versions in accordance with Law No. 2147-VIII*;

7 The  Criminal Procedural Code of
Ukraine : Law of Ukraine No. 4651-VI dated 13 April
2012. Retrieved from: https://zakon.rada.gov.ua/laws/
show/4651-17#Text [in Ukrainian].

8 On Amendments to the Economic Procedural
Code of Ukraine : Law of Ukraine No. 2539-II1 dated
21 June 2001. Retrieved from: https://zakon.rada.gov.
ua/laws/show/2539-14#Text [in Ukrainian].

9 The Civil Procedural Code of
Ukraine : Law of Ukraine No. 1618-IV dated 18 March
2004. Retrieved from: https://zakon.rada.gov.ua/laws/
show/1618-15#Text [in Ukrainian].

2 The Code of Administrative Proceedings of
Ukraine : Law of Ukraine No. 2747-1V dated 6 July
2005. Retrieved from: https://zakon.rada.gov.ua/laws/
show/2747-15#Text [in Ukrainian].

21 On Amendments to the Economic Code of
Ukraine, Civil Procedural Code of Ukraine, the Code
of Administrative Proceedings of Ukraine and other
legislative acts : Law on Ukraine No. 2147-VIII dated 3
October 2017. Retrieved from: https://zakon.rada.gov.
ua/laws/show/2147-19#n6 [in Ukrainian].
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amendments to the CrPC in 2017 were mostly
point changes concerning only certain provisions.
Law No. 2147-VIII entered into force at the same
day (15 December 2017) the new Supreme Court
(which includes four Courts of Cassation — Crimi-
nal, Civil, Economic and Administrative, as well as
the GC SC) started operating.

The main novelties of the procedural law
related to ensuring the uniformity of judicial
practice are referral of the case during cassa-
tion procedure by the court considering the case
(meaning panel of judges in the court of cassa-
tion withing SC) to the chamber of this court
of cassation, or united chamber of this court of
cassation or the GC SC. Each procedural codes
determine grounds for such referral (Art. 302 of
the EPC, Art. 403 of the CPC, Art. 346 of the
CAP, Article 434-1 of the CrPC, these provisions
are identical with few exceptions, i.e., Art. 434-1
of the CrPC refer to the “criminal proceedings”
instead of the “case”, besides, Art. 434-1 does
not contain para. 6). Also, each procedural codes
determine procedure for the referral (Art. 303 of
the EPC, Art. 404 of the CPC, Art. 347 of the
CAP, Art. 434-2 of the CrPC).

Thus, procedural mechanisms of ensuring
the uniformity of judicial practice in the SC are
referral of the case to the chamber, united cham-
ber or GC SC.

The case is referred to the chamber if panels
of judges of the court of cassation have different
opinions on the same issue concerning the same
category of cases (“on the application of the pro-
vision of the law in similar legal relations™). In
the first years of the operation of the SC, there
were situations when one panel referred a case
to the chamber, and the other did not know about
it; later on, such problems were solved by new
technology solutions, for example, informing
about such referrals via messengers.

The next tool is referral of the case to the
united chamber when chambers withing the court
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of cassation have different opinions on the same
issue. For instance, one of the most high-profile
decisions was the judgment of the United cham-
ber of the Civil Court of Cassation within the
Supreme Court (hereinafter — UC CCC-SC) in
case No. 753/11000/14-11 dated 18 April 2018)*2.
In this case UC CCC-SC applied, in particular,
the contra proferentem principle, which is not
stipulated by the current civil law?. Another SC
decision which received wide coverage in the
media was the UC CCC-SC judgment in case
No. 390/34/17 dated 10 April 2019 where the
doctrine of ‘prohibition of the use of contradic-
tory behaviour’ has been applied; later on, it was
followed by both the CCC-SC and the GC SC**
extending the categories of cases this doctrine is
used). These examples demonstrate efficiency,
as well as (compared to the GC SC) promptness
of the united chamber response to pressing needs
of judicial practice and development of law.
Referral of the case to the GC SC is justi-
fied by the need to depart from the established
case law, i.e., the rulings (“conclusions”) of the
SCU, or if one court of cassation does not agree
with the conclusion of another court of cassation
(for example, CCC-SC with the Administrative

22 Supreme Court. Judgement of the United
chamber of the Civil Court of Cassation in case
No. 753/11000/14-11 dated 18 April 2018. Retrieved
from: https://reyestr.court.gov.ua/Review/73500675 [in
Ukrainian].

2 Verkhovnyi Sud zastosuvav pryntsyp Contra
proferentem pry tlumachenni dohovoriv [The Supreme
Court applied the contra proferentem principle in the
interpretation of contracts]. 15 April 2019. Retrieved from:
https://sud.ua/ru/news/publication/139661-verkhovniy-
sud-zastosuvav-printsip-contra-proferentem-pri-
tlumachenni-dogovoriv [in Ukrainian].

24 Slid napratsovuvaty alhorytmy zastosuvannia
doktryny zaborony superechlyvoi povedinky — Vasyl
Krat [Algorithms for the application of the doctrine of
the prohibition of contradictory behaviour should be
worked out — Vasyl Krat]. 27 October 2021 Retrieved
from: https://supreme.court.gov.ua/supreme/pres-centr/
news/1201318/ [in Ukrainian].
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Court of Cassation (hereinafter — ACC-SC) or
Economic Court of Cassation on the application
of the same provision of the law.

Therefore, procedural mechanism of ensur-
ing the uniformity of judicial practice include
tools stipulated by the national procedural leg-
islation such as consideration of cases by the
chamber, united chamber or GC SC. Each of four
courts of cassation within the SC was given such
tools, and they proved to be efficient from the
point of view of ensuring uniformity of judicial
practice. It should be also noted that the review
of a court decision by the chamber, united cham-
ber or the GC SC is a ground entitling the other
courts to stop proceedings in pending cases in
similar matters (Art. 228.1, para. 7 of the EPC;
Art. 252.1, para. 10 of the CPC; Art. 236.2,
para. 5 of the CAP).

In administrative proceedings, there is an
additional procedural mechanism of ensuring
the uniformity of judicial practice via consider-
ing dispute as a ‘model case’. This happens if the
ACC-SC accepts a typical administrative case (in
which the plaintiffs declared similar claims, the
defendant is the same state entity, the disputes
arose on similar grounds and the same legal
norms are applicable) to consider it as the court
of first instance upon the request of one or sev-
eral administrative courts to render a ‘judgment
inamodel case’. Peculiarities of proceedings in a
model case are governed by Art. 290 of the CAP,
in a typical case — by Art. 291 of the CAP. A total
of 25 ‘model judgments’ are posted on the web-
site of the SC so far. It should be noted that the
publication by the SC of opening proceedings in
a model case constitutes ground for administra-
tive courts to stop pending proceedings in a typ-
ical case until such judgment takes legal effect
(Art. 236.2, para. 9 of the CAP).

When using ‘model case’ tool actively at
the beginning of its activity in 2018-2019, later
on the ACC-SC as well as lower administrative

18
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courts nowadays demonstrate a tendency to
decrease the number of submissions received
and considered by the ACC-SC: i.e., in 2022,
11 submissions has been received — compare
to 18 in 2021 and 33 in 2020; also, in 2022
ACC-SC considered 8 submissions, all of them
resulted in refusal to open proceedings — compare
to 19 submissions considered in 2021 (of which
only 1 submission resulted in opening of pro-
ceedings in the model case and one model case
was decided on the merits with the satisfaction
of the claims) %, and 38 submissions considered
in 2020. On 06 April, 2023, the latest judgement
in a model case was rendered by the ACC-SC
in case No. 260/3564/22, almost 2 years after
the previous one as of 21 April 2021 in case
No. 360/3611/20.

Non-procedural tools of ensuring the uni-
formity of judicial practice usually include:
overviews of judicial practice, issued by all
courts of cassation as well as the GC SC with
a certain frequency; notifications about the most
urgent or high-profile cases using various com-
munication options (on the website of the SC,
in social media and using messengers); educa-
tional and academic events — conferences, round
tables, seminars, workshops, etc.

For example, section “Analysis of Judicial
Practice” on the website of the SC*® covers 2
subsections: digests of judicial practice of the
GC SC and overviews of judicial practice of
courts of cassations. The first subsection (on
10 August 2023) contains 60 digests of judicial
practice of the GC SC, including 5 annual (for
2022, 2021, 2020, 2019 and 2018, 9 thematical

25 Analiz stanu zdiisnennia pravosuddia adminis-
tratyvnymy sudamy u 2022 rotsi [Analysis of the state
of administration of justice by administrative courts in
2022]. P. 34. Retrieved from: https://supreme.court.gov.
ua/userfiles/media/new_folder for uploads/supreme/
ogliady/Analiz. KAS 2022.pdf [in Ukrainian]

%6 Retrieved from: https://supreme.court.gov.ua/supreme/
pokazniki-diyalnosti/analiz/
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and more than 40 for a certain period of time,
most often a month or two months. Subsection
“Overviews of Judicial Practice of courts of cas-
sation” contains a total of more than 330 doc-
uments, including dozens of overviews of case
law of each court of cassation (for a month, halt-
year, year or other period as well as thematic);
despite the different scope and the variety of for-
mats, these documents serve a valuable source
for research, however their detailed analysis was
not covered by this study.

Information about overviews issues by the
SC and the high-profile cases is widely dissem-
inated using various communication channels
like the SC website and social media. Also, many
judges of the SC actively participate in various
events (conferences, round table discussions,
webinars, etc.) in different roles (as speaker,
panellist, lecturer, etc.), and every such activity
is covered in the media as well. Many presen-
tations and even videos are posted online, not
only on the SC website, but also on others, i.e.,
section “Webinars with the Supreme Court” on
the Ukrainian Bar Association YouTube channel
contains around 30 videos with SC judges on the
overview of the practice of consideration of var-
ious categories of disputes.

The influence of the uniformity of judicial
practice on equal access to justice. Uniformity
of judicial practice affects access to justice in
several aspects. First of all, established case law
promotes access to justice as such thus it allows
a person whose rights have been violated to
decide (sometimes — after consulting with a law-
yer, that is, using legal assistance) which court to
apply, which legal remedy to choose, which of
the tools available to considered as effective and
whether there is a prospect of defending one’s
rights in court. So, unified and coherent judicial
practice promotes access to justice because it
helps individuals to protect themselves against
infringements of their rights by choosing the
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best strategy according to the well-established
case law. Therefore, the Supreme Court’s rul-
ings (conclusions) in jurisdictional disputes or
regarding effective methods of protection in cer-
tain legal disputes contribute to predictability
and legal certainty and generally improve access
to justice.

Depending on the duration of validity and
application of the law, so-called “classic” cases
(i.e., divorce, alimony obligations, distribution
of joint property of spouses, inheritance dis-
putes, bodily harm of varying severity, murder,
etc.) and “new cases” (i.e., disputes on use repro-
ductive medicine, use of Internet technologies,
war related cases, etc.) can be distinguished.
Albeit the “classic” cases are not homogeneous
by themselves, and in the process of their adju-
dication a judge may encounter several differ-
ent situations: 1) the law is relatively “old” and
has not been amended for years (for example, a
significant array of norms of the Civil Code, the
Family Code, the Criminal Code, etc.); 2) the law
is in place and still in force, but it clearly does
not meet today’s needs and is obviously outdated
(some provisions of the Code of Administrative
Offenses, the Housing Code, the Labor Code,
etc.); 3) the law is fragmentally amended — cer-
tain “segmental” or “point” changes are intro-
duced, however there is little clarity whether cer-
tain “old” norms still apply, and if yes, to which
extend (i.e., whether certain norms of the “old”
Labor Code are applicable to public servants/
prosecutors upon new specific legislation come
into force).

As for the “new” cases, it might be either
no legislation at all (particular relations have not
yet been regulated by law) or the law exists, but
it has never been applied and there is no corre-
sponding judicial practice; the second situation
is also relevant to the “classic” cases when a sig-
nificant change of the legislation (i.e., adoption
of new codes) took place.
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Distinguishing different types of cases
depending on the duration of validity and appli-
cation of legislation helps to understand how
judicial practice affects access to justice. If the
current legislation has been in force for a long
time, a person has a reasonable expectation that
his or her case will be resolved in accordance with
established case law. However, if judges face a
new category of cases, which might occur due
to different reasons — like social relations have
not yet been settled at all and there is no applica-
ble legislation, or the law has been past recently,
or even if the law is old enough however there
is no practice of its application (like it happen
with war related cases nowadays in Ukraine) —
in all these situations it is almost inevitable that
court decisions in such new cases might differ.
Here, a lot will depend on the responsiveness of
the higher courts, especially the SC. If the lower
courts receive feedback in 3-4 or more years,
they will not be able to correct their practice
promptly; moreover, some categories of disputes
might not be relevant anymore. This can result
not only in overturned decisions (for lower court
judges), but also create barriers to access to jus-
tice, including wasted time and money.

A similar thing happens when in “classic”
case with established case law the SC changes its
approach. The law stipulates that “conclusions
on the application of the provisions of the law set
forth in the decisions of the Supreme Court are
taken into account by other courts when apply-
ing such provisions of the law” (Art. 13.6 of Law
No. 1402-VIII), and the lower courts usually fol-
low the SC rulings. However, the SC is autho-
rized to change the legal position, and each such
decision affects hundreds of similar pending
cases and inevitably leads to the consequences in
terms of access to justice. For instance, V. Krat,
judge of the CCC-SC, illustrates how a signif-
icant number of decisions (approximately 500)
of the courts of first and appellate instances has
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been overruled due to just one change of the
legal position of the SC (which allowed a claim-
ant to choose a defendant in lawsuit where the
mandatory liability was insured, in other words,
to choose who can be sued)*, although at the
time of considering such disputes the lower
courts were guided by the current legal posi-
tion of the SCU and followed it. Therefore, it is
worth agreeing with the opinion of V. Krat that
if the legal position of the SC changes, it must
be applied for the future and requires appropriate
amendments to the procedural legislation®®.
Undoubtedly, if the case law is uniform but
inconsistent — that is, departure from the estab-
lished case law occurs too often — this can also
create obstacles to access to justice. For exam-
ple, the consideration of case No. 360/3071/20
demonstrates that the courts (both of administra-
tive and general jurisdictions) followed the SC
ruling regarding the jurisdiction of a certain cate-
gory of dispute relevant at the moment. A person
lodges a claim to the administrative court chal-
lenging the refusal to award monetary compen-
sation, however, the district administrative court
closed the proceedings by the decision dated 30
September 2020 with the reference, i.e., to the
GC SC judgment dated 18 April 2018 in the
case No. 806/104/16, following the legal posi-
tion of the SC that such category of cases was
subject to consideration under the rules of civil

27 Konferentsiia «Iednist sudovoi praktyky: pohliad
Yevropeiskoho sudu z prav liudyny ta Verkhovnoho
Sudu» 1 [Conference “Uniformity of judicial practice:
the view of the European Court of Human Rights
and the Supreme Court” Day 1]. 14 June 2019.
2.46.50-2.47.38. Retrieved from: https://www.youtube.
com/watch?v=E5SMTaoMpj7Y [in Ukrainian].

2 Pohliad suddiv Verkhovnoho Sudu na
problematyku arhumentatsii sudovykh rishen [View
of the Judges of the Supreme Court on the Problem
of Argumentation of Court Decisions]. 5 April 2019.
Retrieved from: https://supreme.court.gov.ua/supreme/
pres-centr/news/684480 [in Ukrainian].
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proceedings®. So, the person applied to the court
of general jurisdiction (case No. 415/6450/20).
Meanwhile the GC SC by judgment dated 29
September 2020°° departed from its previous
legal position (formulated in the judgment dated
18 April 2018 in case No. 806/104/16 — the one
administrative court had followed and referred
to as the ground to close the proceeding) and
decided that such disputes should not be consid-
ered according to the rules of civil proceedings,
but should be resolved under to the jurisdiction
of administrative courts. So, the court of gen-
eral jurisdiction also closed the proceedings by
a decision dated 2 March 20213, following the
new legal position of the SC. Thus, the person
found himself in a difficult situation with regard
to access to justice since it was impossible to
lodge a repeated application to the administrative
court. The person decided to appeal against the
decision of the district administrative court dated
30 September 2020 on closure the proceedings —
the option available only if the request to extend
the appeal period would be granted, however it
was refused®? due to the reason for missing the
deadline for an appeal was found to be invalid. In
this very case the cassation petition of the person
has been granted by the judgment of the ACC SC

» Lugansk district administrative court. Decision
on closure the proceedings in the case No. 360/3071/20
dated 30 September 2020. Retrieved from: https://
reyestr.court.gov.ua/Review/91908599 [in Ukrainian].

30 Supreme Court. Judgment of Grand Chamber
in case No. 712/5476/19 dated 29 September
2021. Retrieved from: https://reyestr.court.gov.ua/
Review/92571173 [in Ukrainian].

31 Lysychansk city court of Lugansk Oblast.
Decision in case 415/6450/20 dated 02 March
2021. Retrieved from: https://reyestr.court.gov.ua/
Review/95266172 [in Ukrainian].

32 The First Appellate Administrative Court.
Decision on refusal to open appeal proceedings in the
case No. 360/3071/20 dated 25 May 2021. Retrieved
from: https://reyestr.court.gov.ua/Review/97143876 [in
Ukrainian].
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of 17 September 2021%, on the grounds that the
plaintiff did not act in bad faith in missing the time
limit for an appeal (para. 39). Taking into account
the circumstances of this case, the ACC-SC consid-
ers that “the recognition of the reasons for missing
the deadline for an appeal as invalid” was unjus-
tified and deprived a person of the right to access
the court (para. 40)**. This example demonstrates
that instability of judicial practice obviously affects
a person’s access to justice, as it does not allow to
determine one’s behavior in advance.

Conclusions. Uniformity of judicial practice
affects access to justice in several aspects. First of
all, unified and uncontroversial judicial practice
promotes access to justice because it helps individ-
uals to protect themselves against infringements of
their rights by choosing the best strategy according
to the well-established case law. This mostly relate
to so-called “classic” cases, especially regulated by
longstanding legislation. As for the “new” cases, or
“classic” cases considered after a significant leg-
islative change, in the absence of established case
law, the promptness and efficiency of the higher
courts, especially the Supreme Court, is a key
issue. The Supreme Court’s lack of quick response,
as well as frequent changes of its approach, both in
jurisdictional and substantive issues, might create
barriers to access to justice.

33 Supreme Court. Judgement of the panel of
judges of the Administrative Court of Cassation in case
No. 360/3071/20 dated 17 September 2021. Retrieved
from:  https://reyestr.court.gov.ua/Review/99686973
[in Ukrainian].

3 Tbid.
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This scientific article is devoted to the study of the principle of legality as a key element
of the rule of law in the decisions of the European Court of Human Rights. In the context of
a constantly changing world and complex challenges to ensure human rights, the principle of
legality takes on special importance as a means of ensuring stability, predictability and protection
of individual rights and freedoms.

The article begins with an analysis of the concept of the rule of law and its importance for
the legal system, emphasizing that the unquestionable observance of laws is fundamental for
a democratic society and the rule of law. Next, the author examines the role of the European
Court of Human Rights in ensuring the rule of law, exploring how the Court uses the principle
of legality in its judgments to ensure the protection of human rights and the delivery of justice.

The article carefully analyzes the practice of the European Court of Human Rights through the
prism of the principle of legality. Specific court decisions where the Court determined a violation
of this principle and its impact on the protection of human rights are highlighted. Particular
attention is paid to the definition and application of the law in the context of human rights, as well
as to the definition of restrictions that can be imposed on the rights and freedoms of a person in
accordance with the principle of legality.

Next, the article analyzes the relationship between the principle of legality and other human
rights principles, such as proportionality, due process and fair trial. The author examines how
these principles interact with legality in the formation of the Court’s decisions and affect ensuring
a balance between individual rights and public interests.

The final part of the article summarizes the results of the study, emphasizing the importance
of the principle of legality for the activities of the European Court of Human Rights and its impact
on the protection of individual rights and freedoms in the European context. It is concluded
that consideration and implementation of the principle of legality is an integral component for
ensuring justice, stability and development of the legal order, which contributes to the protection
of human rights in Europe and beyond.
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Beryn. B cywacHomy cBiti, e moGariza-
151, TEXHOJIOT1YHHI MPOTpec Ta MOJITHYHI 3MiHH
MOCTIIHO MEePETBOPIOIOTH NaHAIMA(T MPaBOBUX
BiTHOCHH, TUTAHHS 3aXUCTY TpaB JIOIUHH 3Ha-
XOIUTBCA B LIEHTPI yBaru. €Bponeichbkuii cya
3 MpaB JIIOIMHU, K KJIIOYOBHI opran €Bpomneii-
cekoro Coro3y, Mae HeTepeciuHe 3HAUYCHHS IS
3a0e3MeyeHHs 3aXUCTy MpaB Ta cBOOOI ocodu
B €Bpori Ta 3a 1l Mexxamu. BinmoBigHo 10 foro
Mangaty, Cya po3misijgae ckapryd 1HIUBIIIB Ta
Ipyn LI0A0 MOXKJIMBUX OPYIIEHb CBPOINEHCHKOL
KOHBEHIII1 3 paB JIOJUHH Ta 3a0e3neuye 101ep-
KaHHS TIPUHIIAITY BEPXOBEHCTBa mpasa. OIuH
13 KJIFOYOBUX €JEMEHTIB I[bOTO MPUHIUITY — 1€
MIPUHIIMIT 3aKOHHOCTI, 110 BU3Haua€e 000B’SI3KO-
BICTh JJOTPUMaHHS 3aKOHY SIK TOJIOBHOI MEpemy-
MOBH JIJIsl TapaHTyBaHHS IpaB Ta cBOOO 0COOH.

[TpuHIIUTT 3aKOHHOCTI € (PyHIaMEHTaTEHUM
MIPUHITUIIOM TIPAaBOBOi JiepKaBH, SIKUI mependa-
Yae, 1110 [Jii OpTraHiB BIaJu, BKIIOYAOYH CYIO0BY
CHUCTEMY, TTOBUHHI I'PYHTYBATHCS Ha 3aKOHI, a HE
Ha Boyi abo noBuIbHOCTI. Bin 3a0e3neuye cra-
OUTBHICTD, epea0ayyBaHICTh Ta 3aXHUCT MIPaB Ta
cB00OJ] KOXKHOTO 1HJIMBi/IA, pOOJISTYN HEMOXKITH-
BUM Oy/ib-sIKE CBaBlIbHE BTPYYaHHS B iXHi mpasa.
VY KOHTEKCTI IiAIbHOCTI €BpPOMEHCHKOTO CyIy
3 IpaB JIIOJUHH, TPUHIUI 3aKOHHOCTI HaOyBae
0COOJIMBOr0 3HAYEHHS, OCKUIBKHM BIH BHU3HAUa€
He TUTBKH MiACTaBH JUIsl BUPIIIEHHS KOHKPETHUX
crpas, aine i posb Cyny y 3a0e31edeHH1 3aXUCTY
MIPaB JIOJMHU Ha BUCOKOMY PiBHI.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/23
WWW.UNI-GOETTINGEN.DE/REOS

CrpsIMOBYIOUHCH Ha aHaJi3 poJl NPUHIHUITY
3aKOHHOCTI B JISZTBHOCTI €BPOIEHCHKOTO Cymy
3 MpaB JIIOIWHY, JaHa CTATTs MPOTIOHYE TIINOO-
KU pO3IJIS T OI[IHKY BIUTUBY IIbOTO MPUHITUITY
Ha pimeHHss Cyay 000 HPaBOBOTO 3aXHUCTY
ocobu. Ilnsaxom aHai3zy KOHKPETHHX CYHOBUX
pillleHb, a TaKoK AoTpuMaHHs CyIoM NPUHITUITY
3aKOHHOCTI B PI3HUX KOHTEKCTaX, MU Hamara-
TUMEMOCH PO3KPUTH, SIK MPHHLIUI 3aKOHHOCTI
crpusie 3a0e3MeUeHHI0O BEPXOBEHCTBA IpaBa Ta
e(heKTUBHOMY 3aXHCTy TIpaB JIOAUHU B PIIICH-
HsAX €BpomneichKoro cyany 3 npas JroauHu. Ham
aHaNi3 CIPSMOBAHHWA Ha 3PO3YyMIHHS TOTO, SIK
Cyn iHTepIIpeTye Ta 3aCTOCOBYE PUHIIHIT 3aKOH-
HOCTI B CBOIX PIIICHHSX, & TAKOXK HA BHUSIBIICHHS
B3a€MO3B 3Ky MIX [IUM MPUHIIUIIOM Ta 1HIIUMU
ACTIEKTaMU TIPaB JIFOJUHHU.

VY CBiTJII MOCTIHHO 3MIHIOKOYOTOCS TIPaBO-
BOTO KOHTEKCTY Ta BUKJIMKIB JJIsl 3aXHUCTy MpaB
JIOIMHYU, PO3YMIHHS Ta aHali3 poJil NPUHLUIY
3aKOHHOCTI B JiSUTBHOCTI €BpPONEHCHKOTO CYIY
3 MpaB JIOAUHU € HaJI3BHYAWHO BAXKIMBUM IS
PO3BHUTKY CTaOLILHOTO Ta CIPaBEUIMBOTO Ipa-
BOBOT'0 MOPSIKY, 1110 3a0e3Meuye 3aXUCT MpaB Ta
¢B00OOI KOYKHOIO 1HAUBIA.

Merta cTarTi noJsTae B IMOOKOMY aHaTi31
Ta PO3KPHUTTI POJII IPUHLIUITY 3aKOHHOCTI SIK BaK-
JIMBOTO €JI€MEHTa BEPXOBEHCTBA MIpaBa B pillIeH-
HsIX €BPOIEHCHKOTO Cy/1y 3 MPaB JTIOIUHH.

Buxisag ocHoBHOro marepiasry. OCHOBHUM
MPUHITUIIOM, [0 BU3HAYAE XiJl KPUMIHAIBHOTO
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MIPOBADKCHHS, € JoJepXKaHHS 3akoHHOCTI. Lle
3aBJIaHHS epeadadae mepi 3a BCe CTPOre BUKO-
HaHHS TOJIOKEHb BITUU3HSIHOTO KPUMIHAJIBHOTO
MpoLeCyallbHOTO 3aKoHy. BomHowac, KpuTepiii
3aKOHHOCTI MOXKHA PO3TISAaTH B KOHTEKCTI aHa-
i3y crareut 2, 5, 6, 7, 8, 9, 10, 11 Konsenmii
PO 3aXUCT IpaB JIIOAUHH 1 OCHOBHHX CBOOOJ
(mapam — KonBeniris).

Po3misin  kpuTepiro 3aKOHHOCTI MOB’si3a-
HUH 3 TUM, 10, HE3BAXAIOUM HA BU3HAYCHI
mpaBa Ta cBoO6oau B KoHBeHIIi1, iCHYIOTh TMEBHI
BUHSITKH 1 MOXIMBI OOMEXEHHS, SKI TOJIOB-
HUM YUHOM BHW3HAUYAIOTHCS 3TIHO 3 HOPMaMH
3akoHy. JlocBim €BpomelchKoro cymy 3 MpaB
moauan (Hagan — €CIJT) cBiguuTh po Te, 110
B JIaHOMY KOHTEKCTI «3aKOH» BIJIHOCHUTBLCS HE
TUIBKM IO HAIlllOHAJIBHOTO 3aKOHOJABCTBA, ajie
1 710 BINIOBITHOCTI I[LOTO 3aKOHY TIEBHUM CTaH-
napraM. Bifrak, akTyallbHUM CTa€ JOCIiHKSHHS
OCHOBHUX KPHUTEPIiB BHU3HAYEHHS 3aKOHHOCTI
B KoHTeKcTi npakTuku €CITIT.

B KOHTEKCTI BHIIIEBKAa3aHOTO, BAKIIUBO PO3-
JISHYTH POJIb Ta 3HAYEHHS MPUHIUIY 3aKOH-
HOCTI Y TPaKTHUIll €BPOMNEHCHKOTO Cymy 3 MpaB
mronuHu. el cyn, K KITFOU0BHI MEXaH13M 3aXH-
CTy IpaB Ta cB0OOJ 0coOu B €BpoIli, aKTUBHO
JOTy4HUBCsl 10 (OPMYBAaHHS CTaHAAPTIB MO0
TIIyMa4eHHsI 1 3aCTOCYBaHHS TpaB JIOAUHU, Bpa-
XOBYIOYH HE JIMIIE Hal[lOHAJbHE 3aKOHO/IAaBCTBO,
aje i M KHapOIH1 HOPMH.

BaxxnuBo BiA3HAYUTH, 1110 KOHIIEII[isS 3aKOH-
HOCTI, sika BUKopuctoByeThcst ECILJI, BUXoauTh
32 PaMKH MPOCTOTO JOTPUMAHHS (OopMaib-
HUX HOpM 3akoHy. Cy CIUpaEeThCsi HA TTOHSTTA
«3aKOHHOCTI B IITUPOKOMY PO3YyMiHH1», IITO BKJTO-
yae B ce0e He TUIBKHU JITepy, a i Ayx 3akony. lle
03HAYae, M0 KPUTEPii 3aKOHHOCTI BKITIOYAIOTh HE
TIJIBKH JICTAJIbHICTD Y)KWBaHHSI 3aC001B IPUMYCY,
aje 1 OIiHKY TXHBOI HEOOXITHOCTI, HAJIC)KHOCTI

! Nymam T. T Tpakrtuka €sponeiickkoro Cymy
3 MpaB JIIOAWHY : HaB4. MOCi0. 3-T€ BUJ., CTEPEOTHII.
Kuis : Anepra. 2016. 488 c.

24

The principle of legality as an element of the rule of law...

Ta BiAMOBIAHOCTI MPOMOPIIIHOCTI.

V cBoix pimennsax €CILJI Hepiko BCTaHOB-
J10€ 000B’SA3KOBICTh MTPO30OPOCTI Ta mependady-
BAaHOCTI B JiIX JEp)KaBHUX OPraHiB, 30KpeMma,
npaBooxopoHHUX. lle cmpuse 3abe3nedeHHIo
paB 0coOM Ha CIIpaBeIIUBUI MPOLIEC Ta YHUK-
HEHHS 0e3MiICTaBHUX 00OMEKEHb.

Kpim Toro, 1m0 crocyerscsi 0OMeKeHb Mpas,
BcTaHoBNeHnX Konpeniiero, Cyn peTenpHO aHa-
Ji3y€e, YU BIAMOBITAIOTH IIi 0OMEXEHHS HeoO-
XITHUM KPHUTEPisiM 3aKOHHOCTI. BupimansHum
y IIbOMY KOHTEKCTI € JIEMOKpaTU4yHe CyCHUIbHE
noTpeOyBaHHs Ta HAJCKHICTh OOMEKEHHS
3aKOHY BiJITOBIJTHO /IO HOTO OCHOBHOI CYTHOCTI.

OT:xe, JOCHIPKEHHS POl IPUHIIUITY 3aKOH-
HOCTI y MpakTuii €BpONEHCHKOro Cyay 3 MpaB
JIIOIMHU € BXKJIUBUM 3aBAAHHAM ISl PO3KPUTTSA
TOTO, SIK [Ie¥ MPUHIINTI BIUTMBAE HA TapaHTYBaHHS
3axXHUCTy MpaB Ta cBOOOJ JIOAMHU. AHalli3 CTaH-
naptiB, ski copmyBaB €CIUI, moxke Hamaru
[IHHI BKAa3iBKH IOJO TOTO, SIK 3a0e3leunTH
e(exkTUBHMI OanaHc MIX 3aXMCTOM IIpaB 0COOU
Ta IHTepecaMu CyCIJIbCTBA, 30KpeMa, B KOHTEK-
cT1 0OMeXeHb, BU3HaueHUX B KouBeHril.

JaBaiite posmisHeMo, sK €BponelcbKuil
Cyld 3 TpaB JIOAWHM BH3HAYa€ BiJIMOBIIHICTD
OpUHIUITY 3aKkoHHOCTI. [lin yac aHamizy 3aKoH-
HOCTI 3 OISy 3aCTOCYBaHHA cTarTi 5 KoHBen-
uii, /[. T'oM’en Harosomiye Ha TOMY, 1110 «BUMOTH
CTarTi 5 He OyyTh BUKOHAHI, SKIIO 3aTPUMaHHs
oco0u opraHamH BJaJy T'PYHTYBaTUMEThCS Ha
MIJCTaB1, IKa HE BKIIOYCHA JIO0 TIEPEITIKY BUHST-
KiB (HE3aJeXHO BiJl TOTO, 4M Tepeadavae TaKy
MiJCTaBy Jif0Ye HAI[lOHAIbHE 3aKOHOMABCTBO).
3 iHIoro OOKy, SKIIO HAI[lOHAJbHE 3aKOHO/AAB-
CTBO He mependavae Taky MiACTaBy Ui MO3-
OaBnienHs1 Boii, Cyll BU3HA€ 1€ 3a MOPYIICHHS
CTaTTi 5»°.

3o0kpema, HaBITh SKIO OQIiIiiHI OpraHu

2 Tom’en 1. Kopotkuii myTiBHHK €BpONEHCHKOIO
KOHBEHLIE€I0 3 MpaB JoAuHU. Bupanns tpere. K.
«Denikcy, 2006. 192 c.
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IOTh BimmoBimHo mo KodBeHmii, aje BiAIo-
BiJIHA HOpMa BiJICYTHsSI B HAIlIOHATHHOMY 3aKO-
HomaBcTBl, Cyn po3misigae Taki Aii SK IPOsSB
CBaBULIA 1, BIIMOBIIHO, MOPYIIEHHS CTaTTi 5.
Takoxx Cyn Bu3Hae Taki 1ii oimiitHUX opraHis,
Kl He TependavyeHi HaIllOHAIBHUM 3aKOHOM,
MOPYIIEHHSM BHMOT 3aKOHHOCTI, B KOHTEKCTI
crarti 8 KoHBeHIii Ta iHIIUX HOPM, SKi JI03BO-
JISIFOTh OOME)KEHHS TIpaBa Ha IMiICTaBl 3aKOHY.

OTxe, mepia nepeaymMoBa — I HasBHICTb
BI/IMOBIIHOI HOPMHM B HalliOHAJHLHOMY 3aKOHI.
VY pa3i BiICYTHOCTI Takoi HOPMH MOXKHA BiKE
KOHCTAaTyBaTH TMOPYIICHHS, HE TMPOBOISYH
nomanemux mnepeBipok. JI. Tom’en 3ayBaxkye,
0 TIOHSTTS «3aKOHHICTB» HaOyBa€ BiJIOMOTO
3HaueHHs B mpaktuii Cydy, BpaxoBYHOYH, IO
YUHHUN HAI[IOHAIBHUH 3aKOH PO3TIISAIAETHCS SK
TOYKA BUXOJTY, 1 HOTO TEKCT Ta 3aCTOCYBaHHS OIIi-
HIOIOTBCS BIAMOBIAHO 10 OUTBII IUPOKUX KpH-
TepiiB 3aKOHHOCTI [2, ¢.78].

Y BUMAaKy, KOJIM iCHY€E BiJIIIOBITHE PETYITIO-
BaHH$ y HAI[IOHAJTbHOMY 3aKOHO/IaBCTBI1, HACTYTI-
HHUM KpOK, SIKUH BUMHsE€ CBPONEHCHKUN CYII,
BKJIFOYAE aHAJI3 CaMOTO 3aKOHY Ta HOTO SKOCTI.
Hanpuxknan, y pimenni €CII «IletyxoB npotu
VYkpainu» Big 21 xoBtHa 2010 poky (myHKT
Ne 110), Cyn minkpecnuB, IO «Xo4a 3aKOHHICTh
TPUMaHHS I BapTOK BIAMOBIAHO IO HAIlIO-
HaJHHOTO 3aKOHY € OCHOBHUM acIIeKTOM, BOHA
HE 3aBXKIH € BU3HAYaIbHOK... Cy/I TaKOXK TOBH-
HEH BCTAHOBHUTH, YM BIJIOBIJA€ HAIlllOHAILHHI
3aKoH BUMoraMm KoHBeHIIi1, BKJIFOYar04y 3arajibHi
MIPUHITUIH, BUKJIa/IcHI a00 BUIUIMBAIOTH 3 HED» .

Cyn BHKOpUCTOBY€ TI€BHI KpuTepii s
OILIHKH «SIKOCTi» 3aKoHY. OCHOBHI 3 IIUX KPUTe-
piiB Oynu Bu3Ha4eHi B pimenHi «Crnpaba «Cani
Taiimc» mnporun Crnomyyenoro KopomiBcTBay
(1979 p.). 3rigHO 3 HUMH KPUTEPISIMHU:

3 Pimenns €BponeichbKoro Cymy 3 MpaB JIOIUHH
Big 21.10.2010 y cmpaBi «IletyxoB mpotu YkpaiHm»
URL: http://hudoc.echr.coe.int/eng?i=001-101173 (nara
3BepHeHHs 27.08.2023 p.)
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— 3aKOH TOBMHEH OYyTH JOCHUTBH 3pO3yMi-
JMM Ta JOCTYITHUM JJIsl TPOMaJIsiH, BiH TOBUHEH
(GYHKIIOHYBATH SIK BIATIOBIIHUA OPIEHTUD IS
TPOMAJISIH Y BIAMOBIIHOMY KOHTEKCTI, /I 3aCTO-
COBYIOTbCSI KOHKPETHI IIPaBOB1 HOPMU;

— HOpPMa HE MOXXE BBAXKATUCS 3aKOHOM,
SIKIIIO0 BOHA HE C(hOpMYIIbOBaHA HACTIJIBKH YiTKO,
10 TPOMAISTHUH MOX€E PETYITIOBaTH CBOIO MOBE-
JIIHKY Ha OCHOBI I11€7 HOPMH.

[liznime, y pimenHi «CopaBa «MenoyH
npotu CnonyuyeHoro KopomisctBay (1984 p.),
Cyn migkpecnuB, 0 3aKOH MTOBUHEH JOKJIAIHO
BU3HAUaTH MEX1 AMCKPEIiHUX MOBHOBAKCHD,
HAJAHUX KOMIIETEHTHUM OpraHaM, 1 MpoLeaypy
iX 3I1HCHEHHS 3 ypaxyBaHHSIM 3aKOHHOI METH
BiZMOBigHOrO 3axony. Lle HeoOXigHO It TOTO,
00 3a0e3IeunTH HAJIEKHUI 3aXUCT 0COOU BiJ
JOBUIBHOTO BTpy4aHHs. Takum uYuMHOM, Oyna
BU3HAuUEHa TPETs CKJIaJ0Ba YaCTHHA 3aKOHHOCTI
srigHo 3 KoHBeHMicro.

KonBeHmiitni mpaBa mependavaioTh HasB-
HICTb 3aKOHHOCTI, $IKa BH3HAYa€TbCci 4Yepes
3arajbHI HOPMH, Taki sK: 1) BperyJbOBaHICTb
HAI[IOHAJILHUM 3aKOHO/ABCTBOM; 2) «SKICTBb»
3aKOHY; 3) HasBHICTb 3aKOHHOTO DIILIEHHS Bij
odimiiinux opraunie. Lli kpurepii € Toukamu
BIJUTIKY, 32 SIKUMH MO)KHa IIEpEBIPUTH BiAIO-
BIJTHICTh 3aKOHHOCTI OOMEXEHb MpaBa, TaKHX
SK 3aTpUMaHHS, BTpPYYaHHS Yy TpuBarHe abo
ciMeiHe KUTTS, a TaKoXK Jii Cydy, BiAMOBITHO
1o npaktuku €Bponeiicbkoro Cymy*.

TonoBHI mapameTpu Ui OLIHKHM 3aKOH-
HOCTI 3 MOIISAAY SKOCTI 3aKOHY BKIIIOYAIOTh
TaKi OCHOBHI BU3HAYHUKH: 1) TOCTYIHICTb, IO
nependayae YiTKy BiJIOBITHICTb HOPM, 3a SIKUMH
OIIIHIOETHCS TIEBHA TMOBE/IHKA; 2) nepeadadyBa-
HICTh HOPMH, SIKA BUPAKAETHCA B IOCTATHIHN YiT-
KOCTi (popmyItoBaHHS; 3) oOMeKeHa JUCKpeIis

KOMIIETCHTHUX OpraHiB, sKa 3IHCHIOETHCA

4 Baenp A. C. HOpumuuHa mpakTHka SIK OHA
3 OCHOBHHX ()OpM IIPaBOBOIO BUXOBaHHA. [Ipago
ma depxcasne ynpasninua. 2016. Ne 4(25). C. 11-15.
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3 ypaxyBaHHSIM 3aKOHHOI MeTH Ta 3a0e3re-
YEeHHs 3aXMCTY BiJ] O€3IiJICTABHOTO BTPYYaHHS.
OCHOBHMMM  KpUTEpIIMU Il  BU3HAUEHHS
3aKOHHOCTI pilleHHs €: 1) HasBHICTH pilICHHS
oprany, 2) 37iliCHEHHsI KOHTPOJIO Ta 3BITHOCTI
3a MPUUHATHM PIIICHHSM.

BaximBuMH  MOKa3HUKAMH ~ 3aKOHHOCTI
CYZIOBOTO TIpOIIeCy €: 1) IOpuANYHI MiICTaBU A
ICHYBaHHS CaMOTr'0 CyJy; 2) IpaBOBI OCHOBH JJIst
(dopMyBaHHs CKJIay Cyly B KOXKHIA KOHKpET-
Hil crpasi; 3) JOTPUMaHHS CyJAOM BCTaHOBJIE-
HOI IOPUCIMKIII Ta MUIbHE NOTPUMAHHSI HUM
3aKOHy. BU3HaueHHs 3aKOHHOCTI iICHYBaHHS Cyy
1 3aKOHHOCTI CKJIaJy CyIy MOBHHHO I'PYHTYBa-
TUCSI HA BUKOPHCTaHHI 3a3HAUEHHMX 3araJbHUX
NPUHIHMIIB (KPUTEPIiB)’.

3rizHo 3 KoHBeHIi€0 Mpo 3aXUCT TMpaB
JIIOIMHY 1 OCHOBOMIOJIOXKHHUX CBOOOJ, yC1 ocobu
MaloTh IPaBO Ha PIBHICTH MEpe]] 3aKOHOM Ta Ha
piBHUMI 3axucT 3akoHy. [IpMHIMI 3aKOHHOCTI
nepeadavae, MO0 HIXTO HE MOxe OyTH 1mo30aB-
JICHUH CBOIX IpaB, KpiM BHUIAJKIB 1 B HOPSJIKY,
nependadeHnx 3akoHoM. Lle o3nauae, 1o nii nep-
YKaBHHMX OPTaHiB Ta 1X MOCATO0BUX OCI0 MMOBUHHI
IPYHTYBAaTUCS Ha YITKUX Ta mepeadauyyBaHUX
3aKOHaX.

3a0opoHa qUCKpUMIHALIT, K 1HIINHA BaXKITU-
BUI acmeKT, 1moB’si3aHuil 3 pimeHHsmu €CII,
BUIUIMBAE 3 IPUHIUITY PIBHOCTI MEPE 3aKOHOM.
Cyn y cBOIX DIIIEHHSX aKIIEHTYyE Ha TOMY, IO
JMCKpUMIiHAIlisl HOPYIIY€E OCHOBHI IpaBa Ta CBO-
0011 0COOM 1 € HEIOMTYCTUMOKO SIBUIIIEM HaBITh
y BUNAJKaX, KOJH Jep)KaBHI OpraHW [il0Th

B paMKax CBO€i KOMITETEHIIi1’.

5> Kouypa O. O. €Bporieiicbkuii Cy/ 3 TPpaB JHOAUHU
B KOHCTUTYIIHHO-TIPAaBOBOMY MEXaHi3Mi 3aXHCTy IpaB
1 cBOOOX rpoMasisiH YKpaiHH : TUC. KaHA. IOpPUI. HayK :
12.00.02. Xapxkis, 2015. 216 c.

¢ CapurH M. BriuB €BpomneiichKoro cyay 3 mpas
JIIOOUHM Ha CTaH OJepKaHHS IPaB 1 0CHOBOMOJIOKHHUX
cBoOOJ roauHU B Ykpaini. FOpuanuna razera. 2006.
Ne 23(83). 21 rpymus. URL: http://www.yur-gazeta.
com/article/800. (mata 3Bepuenns 27.08.2023 p.)

26

The principle of legality as an element of the rule of law....

3abe3neyeHHs] €(PEKTHBHOTO JIOCTYITY [0
npaBocyisl € (yHIAMEHTAIbHOIO IepelyMo-
BOIO IS TapaHTYBAaHHS MPHUHIMITY 3aKOHHOCTI
Ta BUKOHAHHJ IIpaB JIFoAUHU. Llei acrekT 3Haxo-
JTUTH IIMPOKE BU3HAHHS SK Ha HAI[lOHAJIHLHOMY,
TaKk 1 Ha MDbKHapogHoMy piBHsX. OnHak, Hall-
OUITBII BIUTMBOBOIO 1HCTAHIIEO, M0 3abe3mneuye
e(heKTUBHHUIA JOCTYT A0 MPABOCYAS Y BUMIAJAKAX
NOpYILIEHb NpaB JIOAWHHU, € €BponeichbKuil cy
3 nipaB Jroauau (E€CILI).

€CIII Buctymae He JMIe SK Micue, e
MOJKHA 3BEpHYTHCS 31 CKaproro Ha Jii JepiKaB-
HUX OprafiB, ajie¢ ¥ sIK KIIOUOBHM MeXaHi3M
JUIS. BUPIIIECHHST CYNEpPEeYOoK MDK 1HJIWBiTyasb-
HUMU TIpaBaMH Ta JIIMU JepKaBu. [ pomansHu
MalOTh MOXJIMBICTH mofatu ckapry mo €CILI
B pa3i MOpyUIEHHS IXHIX MpaB, KOJIU HaIlIOHAJIbHI
3aco0M TIpaBOCYIsI HE 3a0e3MeuyroTh BiJIIO-
BiJHY 3axucTy. Lle BaxiaMBO 111 3a0e3neueHHs
CIIPaBEJIMBOCTI Ta MIATPUMKH BEPXOBEHCTBA
npaBa, OCKUTbKH HEAOCTATHICTh HAIIOHATHHHX
3ac00iB MOXKE MPHU3BECTH A0 OE3KapHOCTI i
JIepKaBHHUX OpraHiB’.

Pons €CIIJI monsirae He nwie y po3misiii
KOHKPETHHX CIIpaB, aje i y popMyBaHHi CTaHIap-
TIB Ta TN[yMa4€HHI HOPM MDKHAPOIHOTO IPaBa, 1110
CTOCYIOTBCSI 3aXUCTY IpaB JIOAUHH. PieHns cyay
HaOyBalOTh MPELEICHTHOTO XapaKTepy, 0 BILIU-
Ba€ Ha MPABOMOPSAOK Ta MPAKTHKY KpaiH-YICHIB
Pagu €Bporu. Le cripusie He mtie 3a0€3MeYeHHI0
CIIPaBEIUIMBOTO PO3IIAAY KOHKPETHHX BHIIAJIKIB,
a i BIUIMBaE Ha pe)opMH 3aKOHOIABCTBA Ta JisUTh-
HICTb JIep>KaBHUX OpPTaHiB.

3a0e3neueHHs] KOHTPOJIIO 33 BUKOHAHHSAM
MPUHITUITY 3aKOHHOCTI Ta 3a00POHO0 TUCKPHUMI-
Hallli TaKOXX BUILJIUBAE 3 MOXJIMBOCTI TPOMAJISH

7 BacrocyBanHs KoHBeHIIi Mpo 3aXxuCT TmpaB

JIOIMHA 1 OCHOBOTOJOXHHUX CBOOOJ Ta TMPAKTUKH
€BpONEHCHKOTO Cyy 3 TPaB JIFOJUHU TIPU 31HCHEHHI
MPaBOCYIIS | HABYAJIHHO-METOJUYHHUNA TOCIOHUK IS
TPEHEPIB HABYAIBHOTO KYPCY JUISL CY/IJIIB / YIIOPSITHUK
T. I. ®yneit. Kuis : BAITE, 2017. 234 c.
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3geprarucs 1o €CIUI. Cyn BiacToro€ mpUHIUIM
PIBHOCTI Tiepe] 3aKOHOM Ta HEIOMYCTHMICTh
JTUCKPUMIHAIII, 0 3MYIIY€E IepKaBU-UICHU
JTOTPUMYBATHUCS [IMX HOPM y CBOIW TPAKTHUILI®.

Takum unHOM, posnb €CILI y 3a6e3neuenH1
€(eKTUBHOIO JOCTYIy A0 MPaBOCYIAs MOJsrae
y HaJlaHH1 TPOMaIsTHaM MOKJITMBOCTI 3BEPHYTHCS
JI0 MI>KHapOJHOTO OpraHy 3 CKapraMu Ha Jiii ep-
YKaBHMX OpraHiB Ta MOpYyIIeHHs ixHiX mpas. Lle
cripusie 3a0€3MeYeHHI0 KOHTPOIIO 32 JOTPUMaH-
HSIM MIPUHIUITY 3aKOHHOCTI Ta TapaHTye peaiza-
1110 IPUHIIUITY BEPXOBEHCTBA MIpaBa B KOHTEKCTI
3aXUCTy MPAB JIFOJUHHU.

Pimenns €Bponeiickkoro cyay 3 TIpaB
moguau  (€CILJI) maroTh BaromMuid 1 3HaUy-
U BIUTMB Ha HAI[IOHAJbHI MPAaBOBI CHCTEMH
kpain-uneHiB Pagu €Bponu. lleit BrumB He
OOMEXYETBCSl JIMIIE KOHKPETHUMHU CIIpaBaMu,
a CTOCYETBCS 3arajbHUX CTAHIAPTIB MPaBOBOI
oprasizaiii, 3axUcTy NpaB JIOAMHU Ta MPHUH-
IIUITy BEPXOBCHCTBA MpaBa’.

Pimenns €CIIJI nalyBaroTh cwiry mpere-
JICHTY, TOOTO BOHHM BCTAHOBIIOIOTH HOBI CTaH-
JapTd A TIyMadeHHS HOPM MIKHApOJHOTO
IpaBa Mpo 3axXUCT npas jroauHu. Lle o3Hauae,
0 KONMU Cy[ pPO3MIsfae MEeBHUU TUN CIpPaBU
Ta (QOPMYJIIOE€ CTaHAAPTH TOBEHAIHKH IS JIep-
kKaB, II CTaHAAPTH MOXYTh 33aCTOCOBYBATHCS
B MOJAJBIIMX BUMNAAKAX CyA0BOI IpakTUKU. Llei
MEXaHI3M CTBOPIOE BEJIMUE3HY Bary Ta aBTOPH-
tet pimens €CCITT".

8 MarseeBa 0. 1. IOpuauko-TexHiuHi xapaxre-
PHUCTUKH TIPHUHIMITY NPaBOBOi BU3HAYCHOCTI. Haykosi
sanucku HaYKMA. Cepia «FOpuouuni nayxu». 2015. T.
168. C. 37-39.

° Iyeina T. A. TIpuHIMO BEpXOBEHCTBA MpaBa y
nmpaktuili €Bponeiicekoro cymy 3 npas moauad. URL:
https://chasprava.com.ua/index.php/journal/article/
download/170/158. (nara 3BeprenHs 27.08.2023 p.)

10 Kapaman 1. B. €Bpomeiicekuii cyq 3 mnpas
TonuHU, €Bporeiicbka KOHBEHIIIs 3 MpaB JIIOAWHU Ta
1HAMBINyanbHI 3asBU: nepiue 3HaiiomctBo. 1. B. Kapa-
maH, B. B. Kozina. 3-te Buz., 3miH. Ta gomoB. X. : Pak-
Top, 2016. 240 c.
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OnuH 13 TOJIOBHUX CTIOCO0IB BIUTUBY PillIeHb
€CII Ha HalllOHAJIBHI IPABOB1 CUCTEMH IOJIATAE
B TOMY, 1110 BOHU CTUMYJIOIOTH pedopMu 3aKo-
HOJIaBCTBA Ta MpaBonopsiaky. Komu cyn BusiBiisie
MOpYIIEHHS TIpaB JIOAMHUA B TEBHIM KpaiHi Ta
HaroJIoIIye Ha CUCTEMHHUX HEIOJIKaX B ii 3aKo-
HOAABCTBI 200 MPAKTHIII, 1€ MOXKE CIIOHYKAaTH J10
nepersiay Ta MOKpalleHHs] MPaBOBOTO Cepesio-
Bumia. KpaiHu-4jieHn MOXXYTh BXKHBATH 3aXO[liB
JUTS 3a0e3IIeYeH s BIAMOBITHOCTI CBOIX 3aKOHIB
Ta MPAKTUKU MDKHAPOJHUM CTaHmapram'!,

Pimennst €CITJI Takok MOXXYTh BUKJIMKATH
OOrOBOpPEHHSI B CYCHIUIBCTBI Ta MOJITHYHOMY
cepenoBuii. lle Moxe mpu3BEeCTH 10 MiABH-
IIEHHS YBaru 10 MUTaHb IPaB JIIOJUHH Ta BEPXO-
BEHCTBA IpaBa BHYTPINIHBO B KpaiHi. CycmiiabpHa
00OrOBOpPEHICTh MOXKE CTHUMYNIOBaTH BIaAy 0
NPUAHATTS HEOOX1THUX pedopm!'Z,

Y miacymky, pimenas €CIIJI BusBisioTh
BEJIMKUI BIUIMB Ha HAIIOHAJBHI MPaBOBI CHC-
TeMH KpaiH-4ICeHIB, CIOHYKarud A0 pedhopm
3aKOHOJIABCTBA, CIIPSIMOBAHUX HA BHPIIICHHS
BUSIBIICHUX MPOOJIEM y 3aXUCT1 IpaB mtoauHu. Le
BOXJIMBUN MEXaHI3M IS 3a0e3MeUeHHs T0TPH-
MaHHS TPUHIIAITY 3aKOHHOCTI Ta MpaB JOAUHU
Ha HaIllOHAJTBLHOMY PiBHi'.

BucnoBku. OTxe, y nmaniii po6oti Oyro
JETANBHO PO3IVISTHYTO POJb MPUHITUIY 3aKOH-
HOCT1 B KOHTEKCTI pillleHb €BPONEHCHKOTO Cyay
3 ripaB JronuHu (€CILJI) Ta #fioro 3HaYeHHS AJIA
3a0e3MeYeHHs] BEPXOBCHCTBA MPpaBa Ta 3aXHUCTY

' Komapos B. B. Pimrenns €Bporeiicbkoro cymy
3 mpaB monuHu Ta KoncruryniiHoro Cymy YkpaiHu:
npobiema KOHKypeHIil. [Ipobremu 3axonnocmi. 2009.
Bum. 100. C. 31-41.

12 ®yneit T. 1. 3actocyBaHHS PAaKTHKH €BpOTICHi-
CBKOTO CyAy 3 IpaB JIOAWHHU NPH 3AIMCHEHHI NpaBo-
CyIJsl : HayKOBO-METOIWYHUN TMOCIOHHMK JJIs CY/JIIB.
2-re BuA. BUIp., 1onos. K., 2015. 208 c.

13 TTrokano B. Okpemi acniektd AisubHOCTI €BpOTIEii-
CBKOTO CYILy 3 TIPAB JIFOUHH II0JI0 (POPMYBAHHS €BPOTIEH-
CBKOI CHCTEMH 3aXUCTy nipaB jonunu. Croso Hayionans-
HOT wikonu cyooie Yxpainu.2014. Ne 1. C. 14-20.
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npaB JronuHU. [IpyHIMIT 3aKOHHOCTI, BU3HAYC-
HUIl Yepe3 JNOCTYNHICTh, SKICTh Ta OOMEXEHY
JUCKPELIiI0 HOPM, € KIIFOUOBUM €JIEMEHTOM, SIKHi
CTIpUsiE CTBOPEHHIO MPOTHO30BAHOT Ta CIIPaBE-
JIMBOI IIPABOBOI OCHOBH.

Pimenns €CIIJI BuCTynarooTh K Ba)IIH-
BUH I1HCTPYMEHT 3a0e3leyYeHHs JOTPUMaHHA
MPUHIIMITY 3aKOHHOCTI Ta TapaHTyBaHHS MpaB
monuaA. Cyan  BCTAQHOBIIOE CTaHIAPTH LIS
OIIIHKU SKOCTiI 3aKOHY, HArOJIOIIYIOYM Ha HOTO
JNOCTYIHOCTI, TependauyBaHOCTI Ta oOMexe-
Hii auckperii. L{i crammapTu cralTh Mapke-
pamu TSl OI[IHKY 3aKOHHOCTI 0OMEXeHb IpaBa,
[0 CHpHUsIE CTBOPEHHIO YITKUX MapaMmeTpiB is
3aXHUCTY TIPAB JIFOJMHH.
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Kpim Toro, pimenns €CIIJI BrnnuBaroTh
Ha HAI[lOHAJIBHI TMPaBOBI CHUCTEMH KpaiH-uiie-
HiB, CTHUMYJIIOIOYM pedOopMH 3aKOHOJABCTBA
JUIsS BUPILICHHS BUSBJICHUX NpoOiIeM Ta Mokpa-
HICHHS JOTPUMaHHS NPUHIUIY 3aKOHHOCTI Ta
npaB JronuHy. L{eit BIuMB crpusie miABUIIICHHIO
SIKOCTI IPABOCYISI TA 3aXUCTY MPaB IPOMAJIsH.

3arajsioM, NPHUHIMI 3aKOHHOCTI BIiJIrpae
BaXUIUBY posib B pimennasx €CIIJI, 3a6e3neuy-
04l (yHIaMEHTAIbHUM €JEeMEHT BepXOBEH-
CTBa MpaBa B KOHTEKCTI 3aXUCTYy IMpaB JIOIUHH.
PimenHs cymy CTBOpPIOIOTH IpPaBOBUH Kapkac,
KU CIIpHsie JOTPUMAHHIO CTaHAAPTIB 3aKOHHO-
CTl Ta oroMarae 3a0e3MeUnTH CTIPaBEIJIUBICTD,
PIBHICTB Ta 3aXUCT MPaB KOXKHOI JIIOAUHU.
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